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HoK.  BENJAMIN  HAEVEY  HILL,  Chief  Judge. 
Hon.  RICHABD  BREVAKD  EUSSELL,  Judge. 
Hon.  ARTHUR  GRAY  POWELL/  Judge. 
Hon.  JAMES  ROBERT  POTTLE/  Judge. 

GEORGE  W.  STEVENS,  Reporter. 
JOHN  M.  GRAHAM,  AssiBtant  Reporter. 
LOGAN  BLECKLEY,  Clerk. 
WILLIAM  E.  TALLEY,  Deputy  Cleijc.. 
P.  W.  DERRICK,  Sheriflf. 


^Resigned. 

'Succeeded  Judge  Powbll,  January  15,  1912.  The  decisions  in  which  Judge 
Pom.B  is  reported  as  not  presiding  were  in  cases  argoed  before  he  came  to  the 
bench  of   this  court. 
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CORDELE     ......  Hon.  Walteb  F.  Gboboe*  .   .    .  Vienna. 

COWETA Hon.  R.  W.  Fbeeman    ....  Newnan. 

DUBLIN Hon.  K.  J.  Hawkins Dublin. 

EASTERN     Hon.  Walteb  G.  Chablton  .  .  Savannah. 

FLINT Hon.Robebt  T.  Daniel  .  .  .  GriflSn. 

MACON Hon.  N.  E.  Habbis* Macon. 

MIDDLE Hon.  B.  T.  Rawungs Sandersville. 

NORTHEASTERN   .  .   .  Hon.  J.  B.  Jones To<jcoa. 

NORTHERN Hon.  David  W.  Meadow  .   .   .  Elberton. 

OCMULGEE  .•••»•  Hon.  James  B.  Pabk  ....  Greenesboro. 
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PAT  AULA Hon.  William  C.  Wobbill  .   .  Cuthbert. 

ROME Hon.  John  W.  Maddox  ....  Rome. 

SOUTHERN Hon.  Wiluam  E.  Thomas  .  .  Valdosta. 

SOUTHWESTERN     .    .  Hon.  Zeba  A.  Ltttlejohn.  .   .  Americus. 

STONE  MOUNTAIN  .  .  Hon.  L.  S.  Roan Fairbum. 

TALLAPOOSA     ....  Hon.  Pbice  Edwabds Buchanan. 

TOOMBS Hon.B.  F.  Walkeb Gibson. 

WAYCROSS      Hon.  Thomas  A.  Pabkeb  .   .   .  Baxley. 

WESTERN Hon.  Chables  H.  Bband  .   .   .  Athens. 


^Successor  to  Hon.  U.   V.   Whipple. 
'Snccessor   to   Hon.    William    H.   Felton     Jr. 
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DOUGLlAS 
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DUBLIN 

.Hon. 

EASTMAN 

.Hon. 

ETiBEKTON      .... 

.  Hon. 

RTJiAVILLE     .... 

.Hon. 

FITZGERALD      .  .  . 

.Hon. 

FLOYD  COUNTY    .  . 

.Hon. 

FORSYTH      

•  Hon. 

FORT  GAINES    .   .  . 

.Hon. 

GREENVILLE     .   .   . 

.Hon. 

GRIFFIN       

.  Hon. 

HATiL   COUNTY 

.Hon. 

HARTWELL*       .   .   . 

.Hon. 

HOUSTON  COUNTY 
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JACKSON 

.  Hon. 

JEFFERSON    .... 

.Hon. 

JEFPERSONVILLE 

•  Hon. 

Lagrange 

Hon. 

LEESBURG      .... 

.Hon. 

LEXINGTON    .... 

.Hon. 

LOUISVILLE       .   .   . 

.  Hon. 

D.  B.  Nicholson    •  .  .Abbeville. 
Daniel  F.   Cbosland    .Albany. 
William  M.  Habpeb^  .  .  Amerieus. 

R.  L.  Tipton Ashburn. 

Henby  S.  West   .  .  .  .Athens. 

H.  M.  RJOD Atlanta. 

Andbew  E.  Calhoun    .  Atlanta. 
W.  M.  Habibll    .  .   .   .Bainbridge. 
Alyin  V.  Sellebs    .  .  .  Baxley. 
Walter  A.  Milton    .  .  Blackshear. 
L.  M.  Rambo     ,  ,  ^  ,  ,  Arlington. 

D.  W.  Krauss Bninawick. 

J.  R.  Singletabt    .  .  .  Cairo. 

E.  L.  Smith    .....  Morgan. 

H.  C.  Dasheb Camilla. 

Jambs   Bball      •  •  .  •  Carrollton. 

A.  M.  Foute Cartersville. 

G.  Y.  TiGNEB Columbus. 

E.  F.  Stbozieb    ....  Cordele. 

W.  H.  Whalet    ....  Covington. 
M.  C.  Edwabos    ....  Dawson. 
W.  C.  Lankfobd     .   .   .  Douglas. 
James  B.  HirKS*.  .   .   .  Dublin. 

J.  A.  Neese* Eastman. 

Gbobqb  C.  Gbogan   .    .   .  Elberton. 

E.  J.  Habt Bllaville. 

E.  Wall Fitzgerald. 

John  H.  Reeoe   ....  Rome. 
Thomas  B.  Cabaniss*    .  Forsyth. 
John  D.  Rambo"  ....  Fort  Gaines. 
Henbt  H.  Revill    .   .   .  Greenville. 

J.  J.  Flynt Griffin. 

Geoboe  el  Loofeb    .  .  Gainesville. 

W.  L.  Hodges Hartwell. 

C.  E.  Bbunson    ....  Perry. 
H.  M.  Fletoheb   ....  Jackson 

G.  A.  Johns Winder. 

L.  D.  Shannon    ....  Jeffersonville. 
Fbank  Habwell     •   .   .  LaGran^e. 

H.  L.  Long Leesburg. 

Joel  Clottd Lexington. 

RoGEB  L.  Gamble    .   .   .  Louisville. 


'Successor  to  Hon.  J.  A.  Hixon. 
•Successor  to  Hon.  K.  J.  Hawkins. 
'Successor  to  Hod.   C.   W.   Griftik. 
•Successor  to  Hon.  W.  M.  Clark. 
'Deceased. 
•Abolished. 
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ROBEBT    HODQI8 

K.  S.  Andebson 
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C.  C.  Bush Colqmtt 

A.  C.  Stone Monroe. 

A.  S.  Thubman    ....  Monticello. 
J.  D.  MoKenzie    ....  Moultrie. 
WnxiAM  D.  Bunc    .   .  .  Nashville. 

W.  A.  Post Newnan. 

A.  S.  Johnson    .  .  .  .Newton. 
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Fbank  a.  Ibwin  ....  Cedartown. 
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K  C.  Collins     ....  Reidsville. 
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D.  S.  Atkinson  ....   St.  Marys. 
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Davis  Fbeehan    ....  Savannah. 
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J.  G.  Cbanfobd    ....  Valdosta 
W.  H.  Lasseteb    .   .  .  Vienna. 
William  Wynne     .   .   .Washington. 
John  C.  McDonald    .   .  Waycross. 

W.  H.  Davis Waynesboro. 

E.  F.  DtTPsn Zebulon. 


'Successor  to  Hon.  J.  P.  Bbannex. 
*  Abolished 
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3147.     YATESVILLE  BAXKIXG  CO.,  for  use,  etc.,  v,  FOURTH 
NATIONAL  BANK. 

1.  Where  a  drawee  of  a  negotiable  instminent  pays  it  to  a  person  holding 
it  through  and  under  a  forged  indorsement  of  the  payee's  name,  he  may 
(subject  to  certain  limitations)  recover  from  the  person  receiving  the 
money  on  the  paper  the  sum  so  paid,  either  in  an  action  in  the  nature 
of  an  action  for  money  had  and  received,  or  in  an  action  upon  the  war- 
ranty implied  from  the  presentation  of  the  instrument  that  the  indorse- 
ments thereon  are  genuine,  or  in  an  action  upon  an  express  warranty 
that  the  indorsements  are  genuine,  if  such  an  express  warranty  has 
been  made. 

2.  If  the  person  presenting  and  receiving  payment  on  a  negotiable  instru- 
ment bearing  the  forged  indorsement  of  the  payee  is  himself  innocent 
of  the  forgery,  it  is  incumbent  on  the  person  who  has  so  paid  to  give 
to  the  person  to  whom  the  payment  has  been  made  notice  of  the  forgery 
within  a  reasonable  time  after  discovering  it.  If  he  fails  in  this  duty, 
the  person  so  paid  may,  when  sued  for  reimbursement  by  the  person 
who  has  done  the  paying,  set  up,  as  a  defense  to  the  action,  any  loss 
that  has  been  occasioned  to  him  by  reason  of  the  failure  to  give  timely 
and  reasonable  notice.  However,  as  lack  of  notice,  followed  by  loss,  is 
an  affirmative  defense,  it  is  not  necessary  for  the  plaintiff  to  negative 
it  in  his  petition. 

3.  The  person  paying  a  negotiable  instnunent  upon  the  express  warranty 
of  the  person  presenting  it  that  all  prior  indorsements  are  genuine  (the 
warranty  being  written  on  the  instrument  itself)  may  recover  from  his 
warrantor,  if  it  turns  out  that  the  indorsement  of  the  payee  is  forged, 
without  showing  that  he  has  returned  or  tendered  the  instrument  to  him, 
notwithstanding  some  of  the  signatures  on  it  may  be  genuine,  and  the 
instrument  may  not  be  worthless  from  a  conunercial  standpoint.    The 
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person  who  has  thus  paid  out  the  money  on  the  instrument  bearing  the 
forged  indorsement  and  the  warranty  may  hold  it  as  evidence  until 
reimbursement  has  been  made  or  tendered. 
4.  **The  mere  fact  that  a  plaintiff  in  his  pleadings  declares  his  intention 
of  suing  for  the  use  of  a  third  person  does  not  raise  any  question  as  to 
the  liability,  either  of  the  plaintiff  or  of  the  defendant,  to  such  third 
person.  The  words  declaring  an  intention  to  use  the  recovery  for  the 
benefit  of  another  are,  as  to  the  defendant,  harmless  surplusage.  He  is 
not  concerned  in  what  disposition  is  to  be  made  of  the  recovery." 
Decided  November  7,  1911. 

Complaint ;  from  city  court  of  Atlanta — Judge  Reid.  December 
10,  1910. 

The  Yatesville  Banking  Company  brought  suit  against  the 
Fourth  National  Bank,  and  laid  two  counts  in  the  petition.  The 
substance  of  these  counts  may  be  stated  thus:  In  the  first  count 
it  is  alleged,  that  the  plaintiff  sues  for  the  use  of  McNeice  and 
certain  other  persons,  whose  names  are  set  out,  and  that  the  de- 
fendant is  liable  to  the  plaintiff  in  the  sum  of  $3,612,  because,  on 
July  7,  1907,  the  plaintiff  issued  a  certi^in  cashier's  check  for  that 
sum  of  money,  payable  to  North  Penn  Iron  Company;  that  on  or 
about  July  10,  1907,  the  defendant  notified  the  plaintiff  that  it 
(defendant)  had  paid  this  cashier's  check,  upon  the  order  of  the 
payee,  and  it  was  held  as  a  demand  against  the  plaintiff;  that  on 
receipt  of  this  notification  the  plaintiff  paid  to  the  defendant  the 
sum  of  money  above  named,  and  received  from  the  defendant  the 
cashier's  check,  when,  as  a  matter  of  fact,  the  defendant  had  not 
paid,  and  never  has  paid,  the  amount  of  the  check  to  the  payee 
or  his  order,  the  indorsement  of  the  name  of  the  payee  being  a 
forgery;  and  the  usees  named  "have  jointly  paid  unto  the  peti- 
tioner the  sum  of  three  thousand  six  hundred  twelve  dollars  ($3,- 
612)  to  indemnify  petitioner  for  the  sum  aforesaid  paid  defend- 
ant;" that  the  plaintiff  has  demanded  of  defendant  the  sum  sued 
for,  and  payment  thereof  has  been  refused. 

In  the  second  coimt  it  is  alleged,  that  the  plaintiff  sues  for  the 
use  of  the  same  persons;  that  the  check  was  issued,  the  indorse- 
ment of  the  payee  forged,  and  payment  of  it  with  this  forged  in- 
dorsement was  requested  by  the  defendant;  that  the  plaintiff  paid 
to  the  defendant  the  amount  of  $3,618,  receiving  from  the 
defendant  therefor  the  original  check,  together  with  the. defend- 
ant's guaranty  in  the  following  words:  "Pay  to  the  order  of  any 
bank  or  banker.     Prior  indorsement  guaranteed.     Fourth  National 
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Bank  of  Atlanta,  July  13,  1907.  Chas,  I.  Byan,  Cashier;*'  that 
being  induced  by  this  guaranty  and  relying  upon  the  same,  the 
plaintiff  paid  the  amount  of  the  cashier's  chepk  to  the  defendant; 
that  the  guaranty  has  failed  and  the  plaintiff  has  lost  the  sum  of 
$3,612  thereby;  that  "the  usees  hive  jointly  paid  unto  petitioner 
the  three  thousand  six  htindred  twelve  dollars  to  indemnify  peti- 
tioner for  said  loss.  *'  A  copy  of  the  check  is  set  forth  as  an  exhibit, 
and  it  appears  that  in  addition  to  the  indorsement,  '^  North  Penn 
Iron  Co.,"  there  were  two  other  indorsements  prior  to  the  indorse- 
ment of  the  Fourth  National  Bank — ^those  of  John  A.  Stewart  and 
Stewart  &  Davis. 

The  defendant  filed  a  general  demurrer,  which  the  court  sus- 
tained ;  and  to  this  judgment  the  plaintiff  excepts. 

Scott  &  Davis,  for  plaintiff. 

Rosser  &  Brandon,  for  defendant. 

Powell,  J.  (After  stating  the  foregoing  facts.)  The  demurrer 
was  general,  but  the  defendant  in  error  alleges  the  following 
grounds  why  it  should  have  been  sustained:  (1)  that  it  is  not 
alleged*  that  reasonable  notice  of  the  forgery  was  given  to  the  plain- 
tiff, and  that  reasonable  demand  for  the  return  of  the  money  was 
not  made;  (2)  that  the  cashier's  check  turned  over  to  the  plaintiff 
was  not  returned  or  tendered  to  the  defendant  before  the  suit  was 
brought;  (3)  that  it  appears  that  the  money  paid  out  by  the  Yates- 
ville  Banking  Company  was  repaid  by  the  usees  named  in  the  ac- 
tion, before  this  suit  was  brought,  and  that  the  voluntary  pay- 
ment by  the  usees  furnishes  no  right  of  recovery  for  their  use. 

1.  Certain  propositions  are  imdisputed:  (1)  that  the  cashier's 
check  stands  as  if  it  were  a  negotiable  promissory  note  of  the  bank 
by  which  it  was  issued;  (2)  that  the  issuing  bank  stands  thereto 
in  the  dual  relation  of  drawer  and  drawee.  It  is  also  conceded 
(3)  that  ordinarily  the  bank  issuing  the  cashier's  check,  and  hav- 
ing paid  it  upon  forged  indorsement,  would  not  be  held  charge- 
able with  any  notice  that  the  indorsement  was  a  forgery,  and  that 
ordinarily  it  could  recover,  from  one  to  whom  it  had  paid  the 
money  on  the  faith  of  the  forged  indorsement,  the  amount  which 
it  had  thus  improperly  paid  out  on  the  check.  The  case  before 
us,  therefore,  narrows  to  a  decision  upon  the  special  points  already 
mentioned 
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2,  As  to  the  first  point  really  in  issue :  The  law  is  that,  where 
a  person  has  paid  a  negotiable  paper  to  another  on  a  forged  in- 
dorsement, and  the  latter  is  innocent  of  the  forgery,  it  is  incum- 
bent upon  the  person  so  paying  to  give  notice  of  the  forgery  to 
the  other  person  within  a  reasonable  time  after  discovery  of  the 
fact;  and  he  may  lose  his  right  of  action  for  failure  to  give  the 
notice,  provided  that  his  laches  in  this  respect  has  subjected  the 
other  to  loss.  What  is  reasonable  notice  in  such  a  case  is  gen- 
erally a  question  for  the  jury.  ♦ 

After  stating  a  somewhat  contrary  doctrine,  asserted  by  some  of 
the  courts,  Daniel,  in  his  work  on  Negotiable  Instruments  (5th 
ed.),  §  1372,  says:  "But  there  is  high  authority  for  the  more  lib- 
eral, and,  we  think,  wiser  and  juster  doctrine  that  the  demand  for 
restitution  may  be  made  within  a  reasonable  time  after  the  forgery 
is  discovered,  and  that  the  mere  space  of  time  is  not  important, 
provided  it  be  clearly  shown  that  the  holder  will  be  put  to  no  more 
liability,  trouble,  or  expense  by  a  restoration  then  than  if  it  had 
been  called  for  on  the  day  of  payment.  Nor  does  the  circumstance 
that  there  are  genuine  indorsers  prior  to  the  holder,  but  subse- 
quent to  the  forged  name,  seem  to  us  to  alter  the  case.  Their  in- 
dorsement of  the  instrument  being  a  warranty  of  its  genuineness, 
they  would  not  be  entitled  to  notice,  as  it  was  not  genuine  in  all  re- 
spects ;  and,  besides  the  right  to  sue  them  as  indorsers,  the  holder, 
on  being  compelled  to  refund  the  money,  could  recover  back  the 
amount  paid  by  him  to  his  predecessor,  and  so  on,  until  the  instru- 
ment rested  where  the  loss  should  fall." 

We  have  no  doubt  that  this  states  the  correct  doctrine.  The 
defendant  in  such  a  case,  having  received  from  the  plaintiff,  to 
his  use  and  benefit  money  to  which  he  is  not  entitled,  would 
primarily  be  subject  to  an  action  at  law  (generally  to  an  action  in 
the  nature  of  an  action  for  money  had  and  received),  to  be  brought 
at  any  time  within  the  statute  of  limitations,  but  commercial  usage, 
as  well  as  a  principle  of  natural  justice,  would  require  the  person 
who  had  thus  paid  out  the  money  not  to  remain  quiescent  when, 
by  so  doing,  he  would  deprive  the  other  person  who,  too,  had  been 
an  innocent  victim  of  the  forgery  of  any  reasonable  means  by 
which  he  might  recoup  his  loss ;  and  a  failure  to  exercise  reasonable 
diligence  in  giving  this  notice  ought  to  and  will  deprive  him  of  the 
right  to  maintain  his  action,  if  because  of  his  failure  in  this  re- 
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spect  the  loss  does  ensue.  But  two  things  (both  failure  to  give 
the  notice  and  loss  on  the  part  of  the  other  person^  occasioned 
thereby)  should  concur  before  this  right  of  action,  arising  as  it 
does  ex  aequo  et  bono,  should  be  lost  to  the  person  who  has  been 
caused  to  pay  the  money  improperly. 

The  duty  to  give  the  notice  does  not  arise  until  the  forgery  has 
been  discovered,  and  may  be  exercised  then,  or  within  a  reasonable 
time  thereafter.  It  does  not  appear  from  the  petition  in  this  case 
when  the  plaintiff  discovered  the  forgery,  nor  when  the  demand 
for  repajrment  was  made  upon  the  defendant,  though  it  is  alleged 
in  general  terms  that  it  was  demanded,  or,  as  it  is  stated  in  one 
of  the  counts,  was  "formally"  demanded.  The  petition  would 
have  been  subject  to  special  demurrer  on  the  ground  that  this  in- 
formation was  not  given  specifically,  but  the  general  demurrer 
raises  no  such  question.  Further,  we  are  of  the  opinion  that  it  is 
not  necessary  for  the  plaintiff  in  such  a  case  to  make  it  appear  that 
his  notice  of  the  forgery  and  demand  for  repayment  were  given 
at  such  a  time  as  that  no  loss  to  the  defendant  occurred  from  the 
failure,  and  that  the  petition  would  not  be  subject  to  general  de- 
murrer raising  this  question,  unless  the  petition  on  its  face  afiBrma- 
tively  disclosed  that  loss  had  ensued.  As  Cowan,  J.,  said,  in  Canal 
Bank  v.  Bank  of  Albany,  1  Hill  (X.  Y.),  291:  "I  am  not  willing 
to  concede  that  delay  in  the  abstract,  as  seems  to  be  supposed,  can 
deprive  the  party  of  his  remedy  to  recover  back  money  paid  under 
the  circumstances  before  us."  It  would  be  an  affirmative  defense, 
which  the  defendant  might  set  up  by  way  of  avoidance  of  liability, 
to  say  that  this  notice  came  at  such  a  time  and  with  such  lateness 
that  he  was  subjected  to  a  loss  which  would  not  have  ensued  if  it 
had  been  given  timely.  Such  a  defense  is  in  the  nature  of  a  plea 
of  recoupment,  in  which  the  defendant  sets  off  damages  ensuing 
from  the  plaintiff's  neglect,  against  the  damages  which  he  caused 
to  the  plaintiff  by  reason  of  his  false  presenting  of  the  paper. 

3.  As  to  the  second  reason  asserted  for  the  sustaining  of  the 
demurrer — that  the 'plaintiff  brought  suit  without  first  offering  to 
return  the  cashier's  check :  The  defendant  in  error  cites  two  cases 
(Coolidge  V.  Brigham,  1  Mete.  [Mass.]  547,  and  Bassett  v.  Brown, 
105  Mass.  551).  The  last  case  cited  is  hardly  in  point,  except  in 
so  far  as  it  lays  down  the  general  doctrine  that  restoration  is  a 
condition  precedent  to  rescission  for  fraud.     The  Coolidge  case  is 
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ia  leading  case  (frequently  cited,  but  often  distinguished)  in  sup- 
port of  the  proposition  that,  where  one  party  receives  from  another 
a  paper  which,  though  it  is  in  some  of  its  features  a  forgery,  never- 
theless has  legal  validity  as  against  some  of  the  parties  thereto, 
there  must  be  a  return  of  the  paper  before  there  can  be  a  rescission 
of  the  transaction  in  which  it  is  involved.  The  point  in  that  case 
is  that  such  a  paper  is  not  one  of  those  wholly  valueless  articles 
which  need  not  be  returned  as  a  condition  precedent  to  rescission. 
In  that  case  the  plaintiff,  having  taken,  in  payment  for  a  bill  of 
goods,  a  draft  bearing  a  forged  indorsement,  but  also  bearing  a 
genuine  indorsement,  attempted,  upon  discovery  that  his  title  to 
the  instrument  was  infected  with  forgery,  to  bring  assumpsit  for 
the  goods  without  returning  the  forged  paper  to  the  defendant 
from  whom  he  obtained  it.  The  court  held  that  he  could  not 
inaintain  the  action  in  this  form ;  that  he  had  no  right  to  maintain 
assumpsit  for  the  goods  without  rescinding  the  other  transaction ; 
and  that  that  transaction  could  not  be  rescinded  without  the  re- 
turn of  the  paper,  since  the  paper  had  some  commercial  value,  irre- 
spective of  the  fact  that  one  of  the  indorsements  thereon  was  a 
forgery.  But  the  court  before  concluding  the  opinion  pointed  out 
that  the  defendant,  by  virtue  of  the  indorsement  which  he  had 
put  upon  the  paper,  had  warranted  that  the  previous  indorsements 
were  genuine,  and  upon  this  view  of  the  case  the  court  held  that 
the  plaintiff  might  sue  the  defendant  upon  this  warranty  without 
returning  the  paper,  and  allowed  him  to  amend  his  declaration  and 
to  proceed  accordingly.  To  quote  the  language  of  the  court  itself : 
"The  plaintiff  was  at  liberty  to  restore  the  note  to  the  defendant,  or 
to  retain  it  and  resort  to  his  action  on  the  warranty  .  .  A 
new  trial,  therefore,  will  be  granted,  with  liberty  for  the  plaintiff 
to  amend  his  declaration  by  counting  on  the  warranty;  he  paying 
the  defendant  his  costs  of  the  former  trial  and  of  the  present 
term." 

In  the  present  case  the  suit  was  upon  the  warranty,  not  merely 
arising  by  implication,  but  expressly  contracted  for  in  the  indorse- 
ment of  the  defendant  upon  which  the  plaintiff  paid  the  money. 
This  guaranty  is  essentially  the  cause  of  action  set  oMt  in  the  sec- 
ond count,  and,  under  the  very  authority  of  the  chief  case  relied 
on  by  the  defendant  in  error,  the  plaintiff  had  the  right  thus  to 
sue  without  returning  this  paper.     In  the  present  case  there  is  a 
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very  plain  reason  why  any  other  rule  would  be  unjust,  for  upon 
this  paper  was  the  written  evidence  by  which  the  plaintiff  should 
rapport  his  cause  of  action ;  it  was  the  written  embodiment  of  the 
defendants  guaranty.  If  the  defendant  had  offered  to  repay  the 
money  upon  the  surrender  of  this  paper,  it  would  have  been  the 
duty  of  the  plaintiff  to  surrender  it;  but  when  the  defendant  re- 
fused to  pay  we  know  of  no  reason  in  law  or  in  common  sense 
why  the  plaintiff  should  be  required  to  give  up  its  evidence,  even 
though  by  its  retention  of  the  paper  it  might  deprive  the  de- 
fendant of  that  evidence  which  the  defendant  might  need  in  order 
to  recover  from  the  previous  indorsers.  It  must  be  kept  in  mind 
that  if  the  defendant  had  discharged  its  obligation,  under  the  cir- 
cumstances^ of  repaying  the  money  to  the  plaintiff,  it  would  have 
been  at  once  the  duty  of  the  plaintiff  to  put  the  defendant  in  pos- 
session of  this  evidence,  which  the  defendant  might  need  for  its 
further  protection. 

4.  As  to  the  third  objection — ^that  it  appears  that  the  plaintiff 
has  not  suffered  loss,  because  the  persons  named  as  usees  have  re- 
paid to  it  the  money  which  it  paid  out  to  the  defendant:  Counsel 
for  the  defendant  cite  a  number  of  cases  which  all  recognize  the 
well-established  rule  that  a  person  making  a  volimtary  pa3rment 
can  not  recover  it;  and  these  authorities  would  be  more  or  less 
pertinent  if  these  usees  were  suing  the  plaintiff  and  attempting 
to  recover  back  the  money,  but  just  how  it  can  affect  the  defend- 
ant's rights  in  this  case  we  do  not  see.  The  allegation  as  to  the 
acts  of  the  usees  and  as  to  the  fact  that  they  had  paid  to  the  plain- 
tiff an  amount  suflBcient  to  indemnify  it  against  loss  is  pure  sur- 
plusage. The  suit  merely  tests  the  right  of  the  plaintiff  to  recover. 
The  usees  could -not  sue  upon  the  guaranty,  as  they  were  not  par- 
ties to  it.  "The  mere  fact  that  a  plaintiff  in  his  pleadings  de- 
clares his  intention  of  suing  for  the  use  of  a  third  person  does  not 
raise  any  question  as  to  the  liability,  either  of  the  plaintiff  or  of 
the  defendant,  to  such  third  person.  The  words  declaring  an 'in- 
tention to  use  the  recovery  for  the  benefit  of  another  are,  as  to  the 
defendant,  harmless  surplusage.  He  is  not  concerned  in  what  dis- 
position is  to  be  made  of  the  recovery."  Norcross  Mfg.  Co,  v. 
Summerour,  114  Oa.  156  (39  S.  E.  870).  Just  what  would  have 
been  the  effect  on  the  plaintiff's  cause  of  action  if  these  usees  had 
unconditionally  paid  it  the  loss  which  the  defendant's  act  had  oc- 
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casioned,  it  is  unnecessary  for  us  to  say ;  for  it  is  not  so  asserted  in 
the  petition.  It  is  merely  alleged  that  these  usees  have  paid  over 
the  amount  of  money  represented  by  the  check  to  the  plaintiff 
bank  to  be  held  to  indemnify  it  against  loss.  Why  they  paid  it, 
or  what  connection  they  had  with  the  transaction,  is  not  disclosed. 
They  may  have  been  insurers;  they  may  have  been  stockholders 
subjected, to  liability,  or  directors  held  for  neglect  in  the  matter, 
or  what  not ;  the  record  is  silent,  and  we  can  not  say.  All  we  are 
called  upon  to  say  is  that  the  petition  does  not  disclose  enough 
to  show  that  they  have  deprived  the  plaintiff  of  its  cause  of  action, 
so  as  to  subject  the  petition  to  general  demurrer. 

In  this  connection,  it  is  perhaps  proper  to  notice,  as  a  part  of 
the  general  discussion  of  this  question,  that  if  the  usees,  from 
whatever  motive,  bought  up  the  plaintiff^s  right  of  action  and 
failed  to  secure  such  an  assignment  thereof  as  would  be  enforceable 
in  a  court  of  law,  the  proper  method  to  bring  suit  would  be  for 
the  present  plaintiff  to  sue  for  the  use  of  the  usees,  naming  them ; 
since  their  right  of  action  in  such  a  case  could  not  otherwise  be 
asserted  in  a  court  of  law  in  this  State.  Under  the  practice  here, 
where  a  transaction  is  such  as  to  confer  upon  a  party  merely  an 
equitable  title  to  a  chose  in  action,  he  can  not  sue  thereon  in  his 
own  name,  but  must  sue  in  the  name  of  the  party  in  whom  the 
right  of  action  rests,  and  his  own  name  may  or  may  not  be  used 
as  usee,  accordingly  as  the  plaintiff  may  elect. 

After  carefully  considering  the  whole  case,  we  have  come  to 
the  conclusion  that  the  general  demurrer  should  not  have  been  sus- 
tained. The  defendant  may  have  open  to  it  one  or  more  of  the 
defenses  which  it  has  attempted  to  assert  under  the  demurrer,  but 
these  should  be  set  up  by  plea  or  answer,  and  demurrer  is  inade- 
quate to  raise  them. 

Judgment  reversed. 


2101.    WILENSKY  v,  CENTEAL  OF  GEORGIA  RAILWAY 

COMPANY. 

Russell,  J.  The  Supreme  Court  (136  Oa,  889,  72  S.  E.  418),  in  an- 
swer to  the  questions  certified  to  it  by  this  court,  having  held  that  a 
shipper  who  is  both  consignor  and  consignee  can  not  maintain  an  ac- 
tion ex  contractu  against  a  carrier  for  the  value  of  goods  consigned  to 
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it  for  shipment  and  not  delivered,  and  which  the  carrier  tendered  at 
destination  in  a  damaged  condition,  but  refused  to  deliver  without 
payment  of  the  usual  freight  charges,  notwithstanding  the  damage  to  the 
goods  amounted  to  more  than  the  freight  charges,  and  the  shipper  de- 
manded that  the  damages  be  offset  against  the  freight  bill,  it  follows 
that  the  trial  judge  did  not  err  in  sustaining  the  certiorari. 

Judgment  affirmed. 
Dex;ideo  Novembeb  7,  1911. 

Certiorari;  from  Fulton  superior  court — Judge  Ellis.     July  7, 

1909. 

Jesse  M,  Wood,  for  plaintiff. 

Payne,  Little  <&  Jones,  M,  F.  Goldstein,  for  defendant. 


3162.    Wesley  r.  Boyd. 

Powell,  J.  The  material  question  in  the  case  is  controlled  by  Brandon  v. 
Priicheti,  126  Oa.  286  (55  S.  E.  241).  The  plaintiff  in  error  has  re- 
quested that  the  question  involved  be  certified  to  the  Supreme  Court, 
in  order  that  a  motion  to  review  and  overrule  that  case  may  be  pre- 
sented; but,  since  there  appears  no  reasonable  ground  for  a  belief  that 
the  Supreme  Court  would  recede  from  its  former  decision,  the  request  is 
denied.  See,  also,  the  recent  decision  of  the  Supreme  Court  in  Kaigler 
V.  Brannon,  137  Oa.  (72  S.  E.  400).  Judgment  affirmed. 

Decided  Novembeb  7,  1911. 

Action  on  contract;  from  city  court  of  Griffin — Judge  Clark 
presiding.     December  16,  1910. 

J.  E.  Drewry,  as  agent  for  G.  B.  Wesley,  made  a  contract  in 
writing,  in  September,  1909,  for  the  sale  of  15  bales  of  cotton  to 
Douglas  Boyd,  at  11 14  cents  per  pound,  the  bales  to  average  500 
pounds  each,  and  to  be  delivered  in  October,  1909.  The  writing 
recited  a  consideration  of  $1,  paid  by  Boyd,  and  was  signed :  "J.  E. 
Drewry,  for  G.  B.  Wesley,"  and  was  also  signed  by  Boyd.  The 
suit  is  for  damages  on  account  of  Wesley's  refusal  to  deliver  the 
cotton.  The  verdict  is  for  the  amount  sued  for,— the  difference 
between  the  contract  price  and  14l^  cents  per  pound,  the  alleged 
market  price  during  October,  1909,  with  interest.  Wesley  moved 
for  a  new  trial,  on  the  grounds  that  the  verdict  was  contrary  to  law 
and  to  the  evidence ;  the  motion  was  refused,  and  he  excepted. 

At  the  trial  Drewry  testified:  "Some  time  in  the  latter  part  of 
August,  1909,  Green  B.  Wesley  came  into  my  office  with  H.  H. 
Bass.  I  am  a  warehouseman,  and  Mr.  Wesley  was  trying  to  sell 
15  bales  of  cotton  for  fall  delivery,  and  Mr.  Bass  had  offered  to  buy 
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it  at  11^  cents.  Mr.  Wesley  asked  my  advice  about  making  the 
sale.  I  told  him  I  thought  he  could  do  a  little  better,  and  ad- 
vised him  to  wait  a  little.  He  then  told  me  to  sell  for  him  15 
bales  of  cotton  at  a  price  above  11^  cents  per  pound,  and  make 
a  contract  for  him  to  that  effect,  and  not  to  let  the  price  go  below 
liy2  without  selling.  A  few  days  later  I  sold  the  cotton  for  him 
to  Mr.  Douglas  Boyd,  and  signed  the  contract  which  was  sued  on 
in  this  case.  A  short  time  after  this,  Mr.  Wesley,  the  defendant, 
came  to  town,  and  I  told  him  that  I  had  sold  the  cotton  for  him 
and  made  a  contract  for  him,  and  he  said,  *I  will  sign  it.'  I  said, 
'I  have  already  signed  it  for  you;  I  sold  it  to  Mr.  Douglas  Boyd 
and  he  has  the  contract  in  his  oflSce.'  Mr.  Wesley  said  it  was  'all 
right.'  No  money  was  paid  at  the  time  of  signing  the  contract. 
Mr.  Wesley  never  gave  me  any  written  authority  to  sell  the  cotton, 
but  he  did  give  me  verbal  authority  to  sign-— make  a  contract.  I 
am  not  certain  whether  or  not  Mr.  Wesley  asked  me,  after  the 
contract  had  been  signed,  as  to  when  he  was  to  deliver  the  cotton ; 
but  I  think  I  may  have  told  him  that  he  could  deliver  it  in  Oc- 
tober or  November.  .  .  When  he  first  authorized  me  to  sell 
the  15  bales  of  cotton  for  him  for  fall  delivery,  he  said  nothing 
about  any  date  of  delivery,  but  just  told  me  to  sell  the  15  bales 
of  cotton,  leaving  that  with  me."  The  plaintiff  testified  that  the 
defendant  refused  to  deliver  any  cotton  on  the  contract.  It  was 
also  testified  that  cotton  of  the  grade  called  for  in  the  contract 
was  worth  141/^  cents  on  the  first  of  November,  and  "was  never 
less  than  that  during  the  fall."  No  evidence  was  introduced  by 
the  defendant. 

It  was  contended  on  the  part  of  the  defendant  that  the  contract 
for  the  sale  of  the  cotton  was  the  contract  of  Drewry,  and  not  of 
the  defendant,  and  that  Drewry  had  no  authority  to  make  it. 

T.  E.  Patterson,  for  plaintiff  in  error,  cited  Civil  Code  (1910), 
§§  3570,  3574,  3222,  and  the  dissenting  opinion  in  Brandon  v. 
Pritchett,  126  Oa,  286,  and  requested  that  the  question  involved  be 
certified  to  the  Supreme  Court,  in  order  that  a  motion  to  review 
that  case  might  be  presented. 

J.  D.  Boyd,  Cleveland  &  Goodrich,  contra,  cited  Dozier  v.  Ifc- 
Whorter,  117  Oa.  788-9;  Brandon  v.  Pritchett,  supra;  Smith  v. 
Farmers  Mut.  Ins.  Asso,,  111  Oa,  739;  Colquitt  v.  Smith,  76  Oa. 
709 ;  Brown  v.  Colquitt,  73  Ga.  59. 
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3242.    AVEBY  &  CO.  v.  THOMASON  &  SON. 

The  errors  aasigned  as  to  rulings  upon  the  trial  and  as  to  charges  of  the 
court  are  not  well  taken.    There  is  sufficient  evidence  to  support  the 
▼erdict,  subject  only  to  a  small  error  in  calculation,  which  may  be  cured 
by  direction  given  in  connection  with  the  judgment  of  this  court. 
Decideo  November  7,  1911. 

Complaint;  from  city  court  of  Bainbridge— Judge  Cranford. 
January  21,  1911. 

J.  C.  Hale,  for  plaintiffs. 

fi.  O.  Hartsfield,  for  defendants. 

Powell,  J.  According  to  the  allegations  of  the  defendants* 
plea,  they  owed  the  plaintiffs  only  $4.66,  and  for  that  sum  the 
jury  rendered  their  verdict — the  verdict  being  plainly  intended  aa 
a  finding  upon  this  plea.  There  are  a  number  of  assignments  of 
error  in  the  record,  relating  to  rulings  of  the  court  upon  the  evi- 
dence and  to  instructions  to  the  jury;  but  no  material  error  in 
this  respect  appears.  It  does  appear,  however,  that  the  calculation 
by  which  the  amount  of  $4.66  was  arrived  at  is  incorrect.  Tlie 
plea  shows  this  on  its  face.  The  amount  really  left  due  upon  the 
note  was  $10.68,  and  for  this  sum  a  verdict  against  the  defendants 
was  demanded.  The  whole  question  involved  in  the  trial  was 
where  a  certain  credit  of  $300  should  have  been  placed,  and,  after 
placing  this  credit  as  claimed  by  the  defendants,  there  was  still 
due  on  the  note  $10.68.  Ordinarily  this  court  has  no  power  by 
direction  to  increase  the  size  of  a  verdict;  but  inasmuch  as,  under 
the  pleadings,  a  verdict  of  $10.68  could  have  been  directed  (since, 
when  the  defendants^  plea  is  properly  construed,  it  admits  a  liabil- 
ity of  that  amount),  and  as  the  verdict  has  properly  settled  the 
only  issue  in  the  case,  we  do  give  direction  that  the  trial  judge 
modify  the  judgment  in  the  lower  court,  so  as  to  allow  the  plain- 
tiffs a  recovery  of  $7.36  principal  $2.35  interest  to  judgment,  and 
97  cents  attorney's  fees,  with  interest  thereon  from  the  date  of  the 
triaL  Judgment  affirmed,  with  direction. 
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3219.     Southern  Eailway  Co.  v.  Brown. 

Powell,  J.  The  evidence  seems  to  preponderate  against  the  verdict;  but 
as  the  charge  of  the  court  was  free  from  error,  and  as  there  was  some 
evidence  to  support  the  verdict,  the  judgment  is  Affirmed, 

Decided  Novembeb  7,  1911. 

Appeal;  from  Franklin  superior  court-— Judge  Meadow.     Jan- 
uary 5,  1911. 

A,  0.  &  Julian  McCurry,  W.  R.  Little,  George  L.  Goode,  for 
plaintiff  in  error. 

S,  B.  Smiling,  Borough  &  Adams,  contra. 


3258.    Arnold  et  al,  v,  Virginia-Carolina  Chemical  Co. 

Hill,  C.  J.  The  positive  evidence  proved  that  all  the  sacks  of  guano  sold 
to  the  defendants  were  branded  and  tagged  and  came  fully  up  to  the 
requirements  of  the  statute.  The  evidence  to  the  contrary  was  negative 
in  character  and  without  probative  value.  No  error  of  law  appears,  and 
the  verdict  as  directed  was  demanded  by  the  evidence.  The  case  is 
controlled  by  the  decision  of  the  Supreme  Court  in  Holt  v.  Navasaa  Om- 
ano  Co.,  114  Oa.  666   (40  S.  E.  736).  Judgment  affirmed. 

Decided  November  7,  1911. 

Complaint;   from   city   court   of  Waycross— Judge   McDonald. 

February  6,  1911. 

Allen  B,  S pence,  James  R,  Thomas,  for  plaintiffs  in  error. 

Patterson  &  Copeland,  Wilson,  Bennett  &  Lamhdin,  contra. 


3297.     HuNNicuTT  V,  Graves. 

Hill,  C.  J.  1.  The  law  applicable  to  the  issues  made  by  the  evidence  in 
this  case  was  fully  stated  in  the  opinion  of  this  court  when  the  case  was 
here  before.     Graves  v.  Hunnicutt,  8  Ga,  App,  99  (68  S.  E.  668). 

2.  Where  a  case  has  been  before  this  court  on  assignment  of  error  to  a  judg- 
ment awarding  a  nonsuit,  and  the  judgment  has  been  reversed  because 
in  the  opinion  of  the  court  there  was  some  evidence  which,  under  the 
law,  would  have  authorized  a  verdict  for  the  plaintiff,  and  on  the  second 
trial  the  evidence  for  the  plaintiff  is  substantially  the  same  as  it  was  on 
the  first  trial,  and  the  evidence  in  behalf  of  the  defendant  goes  only  to 
the  extent  of  raising  a  conflict  on  issues  of  fact,  and  no  error  of  law  is 
complained  of,  no  question  is  presented  for  decision  in  this  court,  and 
the  verdict  for  the  plaintiff  will  not  be  disturbed. 

Judgment  affirmed. 
Decided  November  7,  1911. 
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Complaint ;  from  city  court  of  Atlanta — Judge  Reid.     February 
7,  1911. 

C,  L.  Petiigrew,  for  plaintiff  in  error. 
George  Gordon,  Burton  Cloud,  contra. 


3318.     Htlaxd  Chemixjal  Co.  r.  Goddard. 

Hnx,  C.  J.  This  writ  of  error  relates  to  a  judgment  overruling  a  demur- 
rer to  a  plea.  There  was  no  final  judgment,  and  the  case  is  still  pending 
in  the  lower  court.  Under  the  repeated  rulings  of  this  court  and  the 
Supreme  Court,  the  writ  of  error  will  be  dismissed  as  premature.  Civil 
Code  (1910),  f  6138;  Case  Threshing  Machine  Co,  v.  Hodges,  0  Ga. 
App.  722  (72  S.  E.  189),  and  cases  there  cited. 

Writ  of  error  dismissed, 

DBCn>ED   NOVEHBEB   7,    1911. 

Scott  &  Davis,  C.  G.  Mills  Jr.,  for  plaintiff. 
Cleveland  &  Goodrich,  for  defendant. 


3322.    JAMES  t^.  THE  STATE. 

1.  The  act  of  the  General  Assembly  approved  August  12,  1910  (Acts  1910, 
p.  134),  making  it  unlawful  to  have  or  carry  about  the  person  any 
pistol  or  revolver,  without  first  obtaining  license  from  the  ordinary,  is 
held  by  the  Supreme  Court  to  be  constitutional,  in  Strickland  v.  State, 
137  Qa.  1   (72  S.  E.  260). 

2.  The  boundary  line  between  the  States  of  Georgia  and  South  Caro- 
lina is  that  agreed  on  by  the  commissioners  of  both  States  at  the  con- 
vention of  Beaufort  on  April  28,  1787.  This  boundary  line,  as  then  fixed 
and  established,  was  not  altered  by  the  fact  that  subsequently  the  United 
States  government,  in  the  course  of  its  work  to  improve  the  navigation 
of  the  Savannah  river,  changed  the  location  of  the  main  current  cr 
channel  of  the  river;  but  it  remains  where  the  main  channel  or  cur- 
rent of  the  river  fiowed  naturally  when  the  boundary  line  was  originally 
fixed  and  established. 

3.  The  evidence  shows  that  the  ofifense  was  committed  at  a  point  on  the 
bridge  which  connects  Georgia  with  South  Carolina,  and  on  the  Georgia 
side  of  the  main  current  or  channel  of  the  river,  as  said  current  or  chan- 
nel was  located  when  it  was  originally  fixed  and  established  as  the 
boundary  line  between  the  tW  States.  The  venue  was  tliua  fully 
proved. 

Decided  November  7,  1911. 

Accusation  of  carrying  pistol  without  license;  from  city  court 
of  Bichmond  county— Judge  W.  F.  Eve.     February  27,  1911. 
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E.  Foster  Brigham,  B,  B,  McCowen,  Isaac  S.  Peebles  Jr.,  for 
plaintiflf  in  error. 

James  C.  C  Black  Jr,,  solicitor,  contra. 

Hill,  C.  J.  George  James  was  convicted  of  a  violation  of  the 
act  of  the  General  Assembly  (Acts  1910,  p.  134)  making  it  a  mis- 
demeanor for  one  to  carry  on  his  person  a  pistol  without  having 
procured  a  license  as  provided  by  the  act.  The  record  raised  two 
questions:  (1)  as  to  the  constitutionality  of  the  act  upon  which  the 
indictment  was  framed;  and  (2)  whether  the  jurisdictional  fact 
of  venue  was  proved. 

The  first  question  was  settled  by  the  Supreme  Court  in  the  case 
of  Strickland  v.  State,  137  Oa.  1  (72  S.  E.  260),  on  certificate  from 
this  court  for  instructions. 

The  evidence  necessary  to  determine  the  question  of  venue, 
briefly  stated,  is  as  follows :  James  was  arrested  by  a  police  oflScer 
of  the  city  of  Augusta  on  the  bridge  over  the  Savannah  river, 
known  as  the  "Center  street  bridge;"  this  bridge  connecting  the 
States  of  Georgia  and  South  Carolina.  At  the  time  of  the  arrest 
James  had  a  revolver  on  his  person  and  had  not  procured  a  license 
to  carry  it.  The  arrest  was  made  about  the  middle  of  the  bridge, 
and  at  a  point  which  would  be  in  the  State  of  South  Carolina  if 
the  present  channel  of  the  Savannah  river  is  to  be  accepted  as  the 
boundary  line  between  these  two  States;  but  if  the  boundary  line 
between  the  two  States  is  the  current  or  main  thread  of  the  channel 
of  the  river  as  originally  fixed  and  determined  by  the  treaty  of 
Beaufort  as  the  boundary  line  between  them,  then  the  offense  was 
committed  in  the  State  of  Georgia.  So  the  question  which  must 
determine  the  venue  in  the  present  case  is  dependent  upon  the  loca- 
tion of  the  boundary  line  between  the  States  of  Georgia  and  South 
Carolina  as  above  indicated.  The  evidence  further  showed  that,  for 
a  distance  of  about  a  mile  above  and  below  where  the  Center  street 
bridge  crosses  the  river,  the  United  States  government,  by  a  series 
of  training  dikes,  has  diverted  the  natural  channel  of  the  river 
from  the  South  Carolina  side  to  the  Georgia  side,  for  the  purpose 
of  improving  the  navigation  of  the  river  on  the  (Jeorgia  side  at  the 
city  of  Augusta,  and  that  before  the  building  of  these  dikes  the 
channel  of  the  river  was  600  or  700  feet  from  the  (Jeorgia  side, 
and  200  or  300  feet  from  the  South  Carolina  side,  and  was  grad- 
ually   changing   to   the    Carolina    side,    but    since    the    building 
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of  the  dikes  the  current  of  the  river  is  only  250  feet  from  the  Geor- 
gia side.  In  other  words,  the  huilding  of  the  training  dikes  by  the 
United  States  government  has  changed  the  natural  current  of  the 
river,  so  that,  instead  of  being  600  to  700  feet  from  the  (Jeorgia 
side,  as  formerly,  it  is  now  only  250  feet  from  the  Georgia  side. 
According  to  the  treaty  of  Beaufort  between  the  States  of  Georgia 
Imd  South  Carolina,  agreed  on  by  the  commissioners  of  both  States 
on  the  28th  of  April,  1787,  the  current  or  main  thread  of  the 
channel  of  the  Savannah  river  was  established  as  the  boundary 
between  the  two  States.  Political  Code  (1910),  §  16;  Hotchkiss's 
Statutes,  §§  913-917;  Simpson  v.  State,  92  Oa.  41  (17  S.  E.  984, 
22  L.  R.  A.  248,  44  Am.  St.  B.  75).  The  boundary  line  so  fixed 
was  intended  to  be  a  permanent  boundary  line  between  the  two 
States,  subject  to  be  changed  only  by  the  subsequent  joint  action 
of  the  two  States. 

There  is  no  Georgia  decision  exactly  in  point,  but  the  question 
here  involved  has  been  before  the  Supreme  Court  of  the  United 
States  in  several  cases,  and  that  august  tribunal  has  clearly  laid 
down  the  rule  by  which  the  question  in  this  case  can  be  deter- 
mined. In  the  case  of  State  of  Nebraska  v.  State  of  Iowa,  143 
U.  S.  369  (12  Sup.  Ct.  396,  36  L.  ed.  186),  in  a  very  learned 
opinion  by  Justice  Brewer,  it  is  held  that  where  the  boundary  be- 
tween States  or  nations  is,  by  prescription  or  treaty,  found  in  run- 
ning water,  accretion,  no  matter  to  which  side  it  adds  ground, 
l^ves  the  boundary  still  the  center;  that  avulsion  has  no  effect 
on  the  boundary,  but  leaves  it  in  the  center  of  the  old  channel.  In 
other  words,  an  accretion  on  an  ordinary  river  would  leave  the 
boundary  between  two  States  the  varying  center  of  the  channel,  and 
an  avulsion  would  leave  the  boundary  the  center  of  the  abandoned 
channel.  See,  also,  a  very  elaborate  opinion  by  Attorney-General 
Gushing,  in  which  the  subject  is  very  exhaustively  considered  and 
the  above  distinction  made;  also  the  general  subject  treated  in 
Gould  on  Waters,  §  159,  and  Angell  on  Water  Courses,  §  60.  In 
the  case  of  Missouri  v,  Nebraska,  196  U.  S.  23  (25  Sup.  Ct.  155, 
49  L.  ed.  372),  which  was  a  case  to  determine  the  boundary  line 
between  the  two  States  and  to  define  what  was  the  center  of  the 
main  channel  of  the  Missouri  river,  it  was  held  that  accretion  is 
the  gradual  accumulation  by  alluvial  formation,  and,  where  a 
boundary  river  changes  its  course  gradually  in  such  manner,  the 
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boundary  remains  the  varying  center  of  the  channel,  but  that 
avulsion  is  a  rapid  change  in  the  course  or  channel  of  a  river,  and 
does  not  work  any  change  in  the  boundary,  which  remains  as  it 
was  in  the  center  of  the  river,  although  no  water  may  be  flowing 
therein.  These  principles  apply  alike  whether  the  river  is  a  bound- 
ary line  between  private  property  or  between  States  and  nations. 
Now,  the  boundary  line  between  the  States  of  Georgia  and  South 
Carolina,  as  fixed  by  the  treaty  of  Beaufort  in  1787,  was  the  cur- 
rent or  main  thread  of  the  Savannah  river  between  designated 
points.  There  is  no  evidence  that  this  channel  has  been  changecl, 
either  by  the  gradual  process  of  accretion  or  by  the  sudden  and 
violent  process  of  avulsion. 

It  is  insisted,  however,  by  learned  counsel  for  the  plaintiff  in 
error,  that  this  current  or  main  thread  of  the  channel  has  been 
changed  by  the  work  of  the  United  States  government  for  the  pur- 
pose of  improving  the  navigability  of  the  Savannah  river  near 
the  city  of  Augusta,  and  that  the  channel  of  the  river  is  now  lo- 
cated much  nearer  the  Georgia  side,  and  that  this  change  in  the 
channel  or  current  of  the  river  changes  ipso  facto  the  boundary  line 
between  the  two  States.  In  support  of  this  contention  it  is  said 
that  the  constitution  of  the  United  States  (art.  1,  section  8,  par.  3) 
gives  to  the  Federal  government  control  of  all  navigable  rivers 
between  States,  and  that  it  therefore  follows  that  any  change  in 
the  channel  or  current  of  a  navigable  river  is  a  lawful  change, 
and  thereafter  the  channel  of  the  river  is  fixed,  and  the  boundary 
line  follows  this  current  or  channel.  Unquestionably  the  United 
States  government,  by  the  provision  of  the  constitution  above 
quoted,  has  control  over  navigable  rivers  for  the  purpose  of  im- 
proving navigation;  but  the  exercise  of  this  right  can  not  in  any 
sense  affect  the  boundary  lines  as  flxed  by  treaties,  or  law,  or  pre- 
scription, between  the  States,  or  between  riparian  owners.  Where 
grants  of  land  border  on  navigable  streams,  no  change  which  the 
United  States  government  might  make  in  the  course  of  such  stream 
could  affect  in  any  way  the  rights  of  the  riparian  owners  as  fixed 
and  determined  by  deeds  or  prescription,  and,  of  course,  where  a 
river  is  made  a  boundary  line  between  two  States,  if  the  course  of 
the  river  is  changed  or  diverted  by  the  United  States  government 
in  the  exercise  of  its  authority  to  improve  navigation,  the  change 
in  the  course  of  the  river  would  not  affect  the  boundary  line,  but 
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the  boundary  line  would  remain  as  fixed  by  law,  treaty,  or  pre- 
scription. The  legal  effect  of  the  act  of  the  government  in  chang- 
ing the  main  channel  or  current  of  the  river  is  analogous  to  a 
change  caused  by  avulsion,  and  not  by  accretion.  The  treaty  of 
Beaufort,  as  therein  stated,  settled  and  adjusted  the  boundary  dif- 
ferences between  the  States  of  Georgia  and  South  Carolina,  and 
established  a  fixed  and  permanent  boundary  line  between  them,  and 
this  boundary  line  was  distinctly  declared  to  be  the  current  or 
main  thread  or  channel  of  the  Savannah  river  between  the  two 
States,  between  designated  points  on  said  river.  This  boundary 
line,  so  fixed  and  established  by  authority  of  the  two  sovereign 
States,  could  not  be  changed  or  afifected  by  any  act  of  the  Federal 
government  in  pursuance  of  its  power  over  navigable  rivers.  In- 
deed, we  do  not  think  that  this  right  to  regulate  and  improve  nav- 
igable rivers  has  any  relation  whatever  to  the  question  of  boundary 
lines.  ' 

We  conclude,  therefore,  that  the  existing  boundary  line  between 
the  States  of  Gteorgia  and  South  Carolina  is  as  fixed  and  estab- 
lished by  the  treaty  of  Beaufort;  and  this  being  true,  imder  the 
evidence,  the  offense  in  this  case  was  committed  within  the  State 
of  Georgia,  and  the  venue  was  sufSciently  shown. 

Judgment  affirmed. 


•       3323.    BBIGHT  v.  THE  STATE. 

An  indietment  for  simple  larceny,  charging  that  the  defendant,  on  the  10th 
day  of  October,  1910,  ''in  the  county  aforesaid,  of  the  personal  goods 
of  W.  T.  Lockett  then  and  there  being  found,  to  wit,  100  pounds  of  seed 
cotton,  of  the  value  of  $10,**  did  take,  etc.,  is  insufficient,  as  against  a 
special  demurrer  calling  for  a  more  definite  description  of  the  property 
alibied  to  have  been  stolen. 

DECmED   NOVEKBEB   7,    1911. 

Indictment  for  larceny;  from  city  court  of  Albany — Judge  Cros- 
land.     February  14,  1911. 

fi.  J.  Bacon,  Ben  T.  Burson,  for  plaintiff  in  error. 

Russell,  J.  The  only  question  raised  by  the  bill  of  exceptions 
is  the  sufSciency  of  the  indictment,  under  which  the  defendant  was 
tried  and  convicted,  as  against  the  special  demurrer  filed  thereto. 
The  material  portions  of  the  indictment  are  as  follows:    "On  the 
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19th  day  of  October  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  ten,  in  the  county  aforesaid,  of  the  personal  goods  of 
W.  T.  Locket t  then  and  there  being  found,  to  wit,  100  pounds  of 
seed  cotton,  of  the  value  of  $10."  The  defendant  demurred,  on 
the  ground  that  the  property  alleged  to  have  been  stolen  was  not 
described  with  sufficient  definiteness  and  particularity. 

We  are  of  the  opinion  that  the  point  is  good.  Where  timely  de- 
mand is  made  by  special  demurrer,  the  defendant  is  entitled  to 
have  such  a  definite  and  particular  description  of  the  property  as 
will  enable  him  to  know  the  exact  transaction  in  which  the  State 
claims  he  violated  the  law.  In  some  way  the  particular  property 
alleged  to  have  been  stolen  must  be  described.  It  is  not  sufficient 
for  the  indictment  merely  to  charge  the  defendant  with  having 
stolen  a  chair,  a  shovel,  a  table,  a  watermelon,  or  a  pocket-knife. 
The  marks,  quality,  or  kind  of  the  property  must  be  incorporated 
in  the  description,  or  the  transaction  in  some  way  individualized. 
Merely  to  charge  the  defendant  with  having  stolen  "seed  cotton," 
without  even  saying  whether  it  is  long  or  short  staple,  or  without 
in  any  way  informing  him  of  the  locality  from  which  it  is  claimed 
he  stole  the  cotton,  is  too  vague,  general,  and  indefinite  to  with- 
stand a  timely  special  demurrer.  Roberts  v.  State,  83  Oa,  369  (9 
S.  E.  675) ;  Melvin  v.  State,  120  Oa.  490  (48  S.  E.  198) ;  Ayers  v. 
State,  3  Oa.  App.  305  (59  S.  E.  924).  Judgment  reversed. 


3330.     TURNER  r.  THE  STATE. 

1.  There  was  no  error  in  overruling  the  demurrer  to  the  indictment. 

2.  In  a  prosecution  under  section  513  of  the  Penal  Ck>de  of  1910,  it  is 
imnecessary  to  prove  ownership  of  the  railroad-track,  if  possession  of  it 
consistently  with  the  allegations  of  the  indictment  be  shown. 

3.  Intent  and  purpose  to  wreck  a  train  was  sufficiently  shown  by  eviaence 
that  the  defendant  placed  an  iron  bar,  3%  feet  long,  weighing  20  pounds, 
on  a  railroad-track,  laying  the  small  end  on  the  iron  rail  and  the  other 
end  against  the  cross-tie,  a  few  moments  before  a  passenger-train  was 
due,  that  the  track  at  this  point  was  on  an  embankment,  and  that  the 
defendant  then  went  across  into  a  field  and  hid  behind  some  bushes. 

Decided  Novembeb  7,  1911. 

Indictment  for  attempt  to  wreck  train;  from  Greene  superior 
court — Judge  Walker.     March  11,  1911. 
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James  Davison,  Miles  U'.  Lewis,  for  plaintiff  in  error. 

Joseph  E,  Pottle,  solicitor-general,  Joseph  B,  &  Bryan  Cum- 
ming,  Noel  P.  Park,  contra. 

KussELL,  J.  1.  The  defendant  was  indicted  for  a  violation  of 
section  513  of  the  Penal  Code  (1910).  The  language  of  the  indict- 
ment conforms  substantially  to  that  used  in  the  statute.  The  instru- 
ment used  was  alleged  to  be  "an  iron  article  the  exact  character  of 
which  is  to  said  grand  jurors  unknown."  The  manner  of  making 
the  attempt  was  alleged  to  be  by  placing  the  iron  article  on  the 
railroad  of  the  Georgia  Eailroad  &  Banking  Company.  The  de- 
fendant filed  a  special  demurrer  to  the  indictment,  because  the  train 
which  it  was  claimed  the  defendant  attempted  to  wreck  was  not  de- 
scribed, and  because  the  means  or  manner  of  the  attempt  was  not  set 
forth  with  sufficient  particularity.  We  think  the  indictment  is  suf- 
ficient. It  is  not  necessary  to  describe  the  train  with  particularity ; 
for  that  does  not  enter  into  the  gravamen  of  the  crime.  An  at- 
tempt to  wreck  any  train  is  a  crime;  and,  as  the  offei:ider 
may  not  know  what  train  he  will  wreck,  the  State  is  not  re- 
quired to  show  what  train  he  intends  to  wreck.  The  defendant 
was  informed  by  the  indictment  that  he  was  charged  with  an  at- 
tempt to  wreck  a  train  on  the  railroad-track  of  the  Georgia  Rail- 
road &  Banking  Company.  This  was  suflBcient  to  notify  him  of 
the  gist  of  the  charge  against  him.  We  likewise  think  both  the 
means  and  the  manner  are  suflSciently  alleged ;  it  being  stated  that 
the  defendant  placed  an  iron  article  on  the  railroad-track. 

2.  One  of  the  grounds  of  the  motion  for  a  new  trial  complains 
that  a  witness  for  the  State  was  allowed  to  testify  that  the  railroad- 
track  was  owned  by  the  Georgia  Railroad  &  Banking  Company, 
over  the  defendant's  objection  that  the  record  title  was  the  best 
evidence.  Ownership  of  the  track  would  not  necessarily  have  to 
be  evidenced  by  a  written  record  title;  and,  it  not  appearing  to 
the  court  that  there  was  any  such  title,  it  would  seem  that  no 
proper  foundation  for  the  objection  had  been  laid.  Furthermore, 
the  evidence  objected  to  was  immaterial.  Under  section  513  of 
the  Penal  Code,  the  ownership  of  the  track  is  immaterial,  it  being 
entirely  suflBcient  that  the  track  was  in  the  possession  of  a  railroad 
company.    Adkins  v.  State,  115  Ga,  582  (41  S.  E.  987). 

3.  It  is  unnecessary  to  elaborate  the  third  headnote.  The 
oharge  was  eminently  fair,  and  the  verdict  fully  authorized. 

Judgment  affirmed. 
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3340.     PATTEN  v.  THE  STATE. 

Motions  for  continuance,  made  at  the  term  at  which  the  indictment  is 
found,  while  addressed  to  the  discretion  of  the  court,  stand  upon  a  dif- 
ferent footing  from  such  motions  made  at  a  subsequent  term.  In  such 
cases  the  discretion  of  the  court  should  be  liberally  exercised  in  favor 
of  a  fair  trial,  no  less  than  that  the  trial  should  be  speedy,  and  every 
facility  should  be  afforded  a  defendant  for  presenting  his  defense  as  fully 
as  he  might  be  able  to  do  were  the  case  tried  at  a  subsequent  term. 
Reasonable  opportunity  for  the  defendant  to  prepare  his  defense  should 
not  be  sacrificed  in  the  interest  of  speed. 

Decided  Novehbeb  7,  1911. 

Indictment  for  sale  of  liquor ;  from  Ware  superior  court— Judge 
Parker.    February  11,  1911. 

John  J.  Moore,  for  plaintiff  in  error. 

M,  D.  Dickerson,  solicitor-general,  contra. 

BussELL,  J.  On  December  6th  a  presentment  was  returned, 
charging  the  defendant  with  a  violation  of  the  prohibition  law. 
Fifteen  days  later,  to  wit,  December  21st,  he  was  put  upon  trial. 
The  man  to  whom  it  was  claimed  he  had  sold  the  liquor  was  named 
Best.  The  defendant  filed  a  motion  for  a  continuance,  in  which 
it  was  shown  that,  on  the  day  after  the  presentment  was  returned, 
his  attorney  had  a  subpoena  issued  for  Best,  and  placed  it  in  the 
hands  of  the  sheriff  for  service.  Two  or  three  days  later  it  was 
learned  that  Best  had  left  the  county,  and  was  in  Savannah.  The 
defendant's  attorney  immediately  had  another  subpcena  issued, 
which  was  placed  in  the  hands  of  the  sheriff  of  Chatham  county, 
who  located  Best,  and  requested  that  $5  be  sent  for  his  expenses, 
stating  that  Best  would  leave  on  the  next  train  after  its  receipt. 
The  money  was  sent,  and.  Best  failing  to  arrive  within  two  or 
three  days  thereafter,  the  defendant's  attorney,  on  December  15th, 
had  an  attachment  issued  for  him,  but  he  had  not  been  located. 
Best  was  only  temporarily  absent  from  the  county,  and  the  de- 
fendant expected  to  have  him  present  at  the  next  term  of  the  court. 
Best  would  swear  that  the  defendant  did  not  sell  him  any  liquor; 
that  several  days  before  the  arrest  the  defendant  made  a  trip  to 
Jacksonville,  Florida,  on  business,  and  Best  gave  him  some  money 
with  which  to  purchase  a  pint  of  whisky;  that  the  defendant  did 
not  in  any  way  get  or  retain  any  benefit  or  profit  out  of  the  transac- 
tion, and  acted  purely  and  simply  as  the  agent  of  Best  in  purchasing 
the  whisky  at  Jacksonville.     It  was  further  shown  that  Best  was  the 
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only  witness  to  these  facts.  These  facts  were  substantially  un- 
disputed^ except  that  the  State  proved  that  an  attachment  had 
been  issued  from  a  justice's  court  against  Best,  indicating  that 
he  was  removing  permanently  from  the  county. 

It  will  be  seen  that  if  the  jury  should  credit  Best's  testimony,  the 
defendant  was  entirely  innocent.  The  evidence  relied  on  by  the 
State  was  circumstantial,  and  the  testimony  sought  to  be  elicited 
from  Best  presented  a  theory  strongly  indicating  innocence.  As 
between  a  speedy  and  a  fair  trial,  speed  should  yield  to  fairness. 
The  defendant  was  put  upon  trial  just  15  days  after  he  was  ac- 
cused, and  we  think  has  been  denied  his  right  to  have  presented 
to  a  jury  of  his  peers  testimony  which  was  in  all  probability  ac- 
cessible, and  which,  if  believed,  would  have  shown  his  innocence. 
While  we  recognize  that  continuances  are  matters  resting  largely 
in  the  discretion  of  the  trial  court,  still,  at  the  first  term,  that 
discretion  should  be  liberally  exercised  in  favor  of  a  fair  trial,  and 
every  facility  should  be  afforded  the  defendant  for  presenting  his 
defense  as  fully  as  he  might  be  able  to  do  were  the  case  tried  at 
a  subsequent  term.  BrooAjs  v.  State,  3  Oa.  App.  458  (60  S.  E.  211). 
The  interests  of  justice  would  not  have  suffered  by  giving  the  de- 
fendant the  right  to  have  the  jury  hear  the  testimony  of  the  only 
person  who  really  knew  whether  he  was  guilty  or  innocent.  The 
evidence  against  the  defendant  is  weak,  and  if  his  full  defense  had 
been  heard  the  result  might  have  been  different. 

Judgment  reversed. 


3349.     CABR  v.  THE  STATE. 

There  wa«  no  error  in  overruling  the  general  demurrer ;  and  the  special  de- 
murrer was  not  well  taken. 

DECmED   NOVEMBEB   7,    1911. 

Indictment  for  embezzlement;  from  Jeff  Davis  superior  court — 
Judge  Conyers.     March  3,  1911. 

The  indictment  charged  that  on  the  14th  day  of  February,  1911, 
C.  D.  Carr,  "being  a  servant  and  employee  employed  in  a  station 
and  office  of  Georgia  and  Florida  Railway,  a  corporate  body  in  the 
State  of  Georgia,  to  wit,  station  agent  at  Hazlehurst  in  said  State 
and  county  of  said  railway,  and,  as  such  servant,  agent,  and  em- 
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ployee,  having  collected  for  said  railway,  from  sale  of  tickets  and 
for  freight  charges,  certain  sums  of  money,  the  property  of  said 
railway,  amounting  to  $1,035.05,  of  the  value  of  $1,035.05,  said 
sums  of  money  collected  on  the  12th  day  of  December,  1910,  and 
on  dates  from  then  up  to  the  14th  day  of  February,  1911,  did  em- 
bezzle, steal,  secrete,  and  fraudulently  carry  away  the  money  col- 
lected as  aforesaid  described,  contrary  to  the  laws  of  said  State," 
etc. 

The  demurrer  was  on  the  following  grounds:  (1)  The  allega- 
tions in  the  indictment  constitute  no  offense,  "for  the  reason  that 
the  law  for  embezzlement  in  said  State  under  which  the  defendant 
is  indicted  is  illegal  and  void,  and  is  not  a  proper  legal  statute 
or  law  of  said  State."  (2)  The  indictment  is  based  on  section 
186  of  the  Penal  Code,  which  is  as  follows:  "Any  officer,  servant, 
or  other  person  employed  in  any  department,  station,  or  office  in 
any  bank  or  other  corporate  body  in  this  State,  or  any  president, 
director,  or  stockholder  of  any  bank  or  other  corporate  body  in 
this  State,  who  shall  embezzle,  steal,  secrete,  or  fraudulently  take 
and  carry  away  any  money,  paper,  book,  or  other  property  or  ef- 
fects, shall  be  punished,"  etc.;  which  code  section  is  illegal  and 
void,  and  contrary  to  the  spirit,  intendment,  and  reason  of  the 
constitution  and  public  laws  of  said  State,  in  that  it  is  thereby 
sought  to  make  the  acts  designated  constitute  the  crime  of  embez- 
zlement without  regard  to  whether  the  thing  taken  is  the  property 
of  the  corporate  body  referred  to,  or  of  some  other  person,  and 
disconnected  with  the  corporate  body;  also,  in  that  the  said  code 
section  seeks  to  make  the  crime  of  embezzlement  complete  without 
regard  to  any  fiduciary  relation  between  the  person  taking  and 
the  property  taken  and  the  owner;  and  any  statute  which  seeks 
to  make  that  embezzlement  which  is  not  founded  upon  a  fiduciary 
relation  is  illegal  and  in  violation  of  the  spirit  and  meaning  of  the 
constitution  and  public  laws  of  the  State  and  of  the  public  policy 
of  the  government.  (3,  4)  The  third  and  fourth  grounds  are,  in 
substance,  that  the  said  code  section  is  class  legislation,  for  the 
reasons  stated  above.  (5)  The  indictment  does  noi>  allege  with 
sufficient  particularity  the  date,  the  amounts,  and  from  whom  the 
collections  were  made;  the  allegations  are  too  vague,  indefinite, 
and  uncertain  to  apprise  the  defendant  of  the  specific  amounts 
constituting  the  $1,035.05  alleged  to  have  been  collected. 
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The  demurrer  was  overruled  generally. 

W.  W.  Bennett,  J.  C.  Bennett,  for  plaintiflE  in  error. 

J.  H.  Thomas,  solidtot'general,  contra. 

BussELL,  J.  Carr  was  indicted  under  section  186  of  the  Penal 
Code  of  1910.  The  indictment  is  substantially  In  the  language 
of  the  code  section,  but  the  defendant's  general  demurrer  raises 
the  contention  that  the  statute  itself  is  illegal,  void,  and  uncon- 
stitutional. Nowhere  does  the  demurrer  refer  to  any  provision 
of  the  constitution  of  which  the  statute  is  violative,  and  this  is 
the  only  way  in  which  a  decision  of  the  question  can  properly  be 
invoked.  It  does  not  appear  clearly  from  the  order  whether  the 
judge  passed  on  the  special  demurrer,  but  it  is  without  merit. 

Judgment  affirmed. 


3361.     Xero  v.  The  State. 

RussKLL,  J.  The  only  assignment  of  error  in  this  case  is  based  on  the 
claim  that  the  act  of  1910  (Ga.  Laws  1910,  p.  134),  regulating  the  car- 
rying  of  arms,  is  imconstitutional.  This  question  was  decided  adversely 
to  the  plaintiff  in  error,  in  the  case  of  Strickland  v.  State,  137  Oa,  1 
(72  S.  E.  260).  Judgment  affirmed. 

Decu)ed  November  7,  1911. 

Accusation  of  carrying  weapon  without  license;  from  city  court 

of  Macon — Judge  Hodges.    March  25,  1911, 

Napier  &  Maynard,  for  plaintiff  in  error, 

W,  J,  Or€U)e,  solicitor-'general,  contra. 


3364.     Tyus  v.  The  State. 

Russell,  J.    The  decision  in  this  case  is  controlled  by  the  ruling  of  this 
court  in  TwiUey  v.  State,  9  Oa,  App.  435  (71  S.  E.  587). 

Judgment  reversed. 
Decided  November  7,  1911. 

Accusation  of  gaming ;  from  city  court  of  Sparta — Judge  Moore. 

March  14,  1911. 

T.  M.  Hunt,  R.  H.  Lewis,  for  plaintiff  in  error. 

R.  L,  Merritt,  solicitor,  contra. 
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3367.    BRANTLEY  v.  THE  STATE.  ^ 

1.  The  evidence  amply  authorized  the  verdict  of  guilty. 

2.  Under  the  rulings  of  the  Supreme  Court,  it  was  not  reversible  error  for 
the  trial  judge  to  leave  the  bench  during  the  argument  of  counsel  and 
step  into  an  adjoining  room  for  a  few  moments  without  the  consent  of 
counsel;  it  appearing  that  he  was  all  the  time  within  hearing,  and  that 
no  motion  for  mistrial  was  made,  nor  any  other  objection  urged  at  the 
trial. 

Decided  November  7,  1911. 

Certiorari;  from  Fulton  superior  court — Judge  Bell.  March 
29,  1911. 

John  Y,  Smith,  for  plaintiff  in  error. 

Hugh  M,  Dorsey,  solicitor-general,  Lowry  Arnold,  solicitor,  con- 
tra. 

BussELL,  J.  1.  The  defendant  was  convicted  of  assault  and 
battery,  in  the  criminal  court  of  Atlanta.  He  took  the  case  to  the 
superior  court  by  certiorari ;  the  certiorari  was  overruled,  and  he 
excepts  to  that  judgment. 

From  the  evidence  it  appears  that  the  defendant's  brother,  sev- 
eral days  before  the  alleged  assault,  had  been  arrested  for  selling 
intoxicating  liquor.  The  defendant  and  the  brother  met  the  police- 
man who  had  made  the  arrest,  and  the  defendant  caught  him  by 
the  arm  and  said :  "What  in  the  hell  did  you  mean  by  turning 
up  my  brother  V^  The  defendant  and  the  brother  then  caught  the 
policeman  by  each  arm,  and  the  three  walked  down  the 
street  until  they  came  to  a  street  comer,  near  which  there  is  a 
dark  underpass.  While  they  were  walking  down  the  street,  several 
other  boys  were  in  the  rear,  yelling,  "Kill  him!  Hit  him!  Knock 
him  in  the  head!"  When  the  corner  was  reached  the  policeman 
refused  to  go  any  farther,  whereupon  he  was  struck  in  the  head 
with  some  hard  substance  like  knucks.  The  blow  came  from  the 
rear,  and  tlie  policeman  could  not  tell  who  hit  him.  At  the  trial  in 
the  recorder's  court  the  defendant  admitted  that  he  did  it.  In 
his  statement  during  the  present  trial  he  failed  to  deny  any  of  the 
facts  stated  above,  except  the  actual  hitting,  and  explained  that 
the  reason  he  took  all  the  blame  in  the  recorder's  court  was  be- 
cause he  thought  the  fine  there  imposed  would  be  the  end  of  the 
matter.  Under  the  undisputed  evidence  the  defendant  was  guilty. 
The  jury  were  authorized  to  infer  that  seizing  the  policeman's  arm 
in  anger  (as  evidenced  by  the  language  used)  was  an  assault  and 
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battery.  Furthermore,  even  if  the  defendant  did  not  strike  the 
blow,  he  was  so  connected  with  it  as  to  be  an  accomplice,  and  as 
such  equally  guilty  with  the  principal  offender  for  the  misdemeanor 
there  committed. 

2.    The  only  other  error  complained  of  in  the  petition  for  certi- 
orari is  that  during  the  argument  to  the  jury  trying  the  case  the 
judge  of  the  criminal  court  absented  himself  from  the  court-room 
for  a  few  moments  without  the  consent  of  counsel  and  without  sus- 
pending the  trial.    He  was  all  the  time  within  hearing  of  what  was 
taking  place  in  the  court-room.    We  do  not  approve  the  judge^s  con- 
duct, but  neither  the  defendant  nor  his  attorney  made  any  ob- 
jection at  the  time.     It  is  undoubtedly  true  that  the  trial  should 
be  had  in  the  immediate  presence  of  the  judge,  and  when  he  wishes 
to  leave  the  bench  for  any  purpose,  even  for  the  briefest  space  of 
time,  he  should  suspend  the  trial.     As  Judge  Bleckley  says:  "His 
immediate  presence  tends  to  preserve  the  legal  solemnity  and  se- 
curity  of   trial,   and   upholds   the   majesty   of   law."     Hayes  v. 
State,  58   Ga.   35,  49.     In   the  case  of  Home  v.   Rogers,   110 
Ga.  362,  370    (35  S.  E.  715,  49  L.  R.  A.   176),  Justice  Cobb 
made  a  thorough  review  of  all  the  cases  on  the  subject  and  said: 
"The  mere  absence  of  the  judge  during  the  progress  of  the  trial, 
when  no  objection  is  made,  will  not  necessarily  require  the  grant- 
ing of  a  new  trial,  when  the  absence  is  only  for  a  few  moments 
and  for  a  necessary  purpose;  and,  in  order  for  such  absence  to 
become  reversible  error,  it  must  appear,  not  only  that  objection  was 
made  to  the  judge's  failure  to  suspend  the  trial,  but  that  the  absence 
of  the  judge  resulted  in  some  harm  to  the  losing  party.     .     .     If  • 
it  were  an  open  question,  we  would  hold  that  the  presence  of  the 
judge  at  all  stages  of  the  trial  is  absolutely  necessary  to  its  validity, 
and  that  the  absence  of  the  judge  from  the  trial  without  suspend- 
ing the  same  for  any  length  of  time,  no  matter  how  short,  or  for 
any  purpose,  no  matter  how  urgent,  would  vitiate  the  whole  pro- 
ceeding, whether  objection  was  made  by  the  parties  interested  or 
not,  and  whether  injury  resulted  to  any  one  or  not.     The  judge 
is  such  a  necessary  part  of  the  court  that  his  absence  destroys  the 
existence  of  the  tribunal,  and  public  policy  demands  that  the  tri- 
bunal authorized  to  pass  upon  the  life,  liberty,  and  property  of  the 
citizen  should  be  constituted  during  the  entire  trial  in  the  manner 
prescribed  by  law.     The  great  weight  of  authority  is  in  harmony 
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with  this  view.     The  very  definition  of  trial  carries  with  it  the 
idea  of  the  superintendence  of  a  judge/^ 

In  view  of  the  fact  that  the  evidence  in  this  case  practically  de- 
mands a  verdict  of  guilty,  and  that  no  objection  was  made  to  the 
irregularity  at  the  time,  the  conduct  of  the  judge  is  not  cause  for 
a  new  trial.  .  Judgment  affirmed. 


3373.     CowART,  by  next  friend,  v.  Waycross  Electric  Light  & 

Power  Co. 

Powell,  J.     The  court  erred  in  granting  a  nonsuit. 

Judgment  reversed. 
Decided  November  7,  1911. 

Action  for  damages;  from  city  court  of  Waycross — Judge  Mc- 
Donald.    March  18,  1911. 
James  R.  Thomas,  James  W,  Poppell,  A.  B,  Spence,  for  plaintiff. 
J.  L.  Sweat,  for  defendant. 


3376.     Blocker  r.  Irvine. 

Powell,  J.  The  only  assignment  of  error  is  that  the  court  erred  in  over- 
ruling a  general  demurrer  to  the  petition.  As  originally  drawn  the 
petition  was  subject  to  demurrer.  Before  the  demurrer  was  passed  on, 
the  court  allowed  an  amendment  fully  curing  the  deficiency.  The  only 
question  argued  in  this  court  is  whether  the  court  erred  in  allowing  the 
amendment.  The  assignment  of  error  is  inadequate  to  raise  this  ques- 
tion. Judgment  affirmed. 
Decided  November  7,  1911. 

Trover;  from  city  court  of  Macon — Judge  Hodges.     March  15, 

1911. 

B.  J.  Fowler,  for  plaintiff  in  error. 

R.  S.  Wimberly,  contra. 


3408.    Macon,  Dublin  &  Savanxah  Railroad  Co.  v.  Warnock. 

Powell,  J.  The  evidence,  though  strongly  preponderating  against  the  ver- 
dict, is  not  in  such  condition  as  to  authorize  this  court  to  reverse  the 
judgment;   no  error  of  law  being  shown.  Judgment  affirmed. 

Decided  November  7,  1911. 
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Certiorari;  from  Montgomery  superior  couri: — Judge  Martin. 
March  30,  1911. 

Minter  Wtmberly,  W.  L.  Wilson,  Akerman  &  Akerman,  for 
plaintiff  in  error. 

William  B.  Kent,  contra. 


3412.     Odum  V,  The  State. 

Russell,  J.  The  evidence  showing  that  the  defects  in  the  horse  traded 
were  patent,  and  failing  to  show  that  the  prosecutor  was  deceived  by 
any  false  representation  knowingly  made  by  the  defendant,  the  con- 
viction of  cheating  and  swindling  is  contrary  to  law.  Rainey  v.  Statey 
94  Qa.  599   (19  S.  E.  892).  Judgment  reversed. 

Decided  November  7,  1911. 
Accusation  of  cheating  and  swindling;  from  city  court  of  Lump- 
kin— Judge  Hickey.     March  24,  1911. 
G.  Y,  Harrell,  for  plaintiff  in  error. 
T.  T,  James,  solicitor,  contra. 


3413.    Alexander  v.  The  State. 

Russell,  J.     1.  The  evidence  authorized  the  verdict. 

2.  There  was  no  error,  in  view  of  the  counter-showing  made  by  the  State, 
in  refusing  to  grant  a  new  trial  because  of  the  alleged  newly  discovered 
evidence.  Judgment  affirmed. 

Decided  November  7,  1911. 

Accusation  tinder  Penal  Code  (1910),  §  729;  from  city  court  of 

Tifton— Judge  R.  Eve.     April  8,  1911. 

R.  Z>.  Smith,  for  plaintiff  in  error. 

James  H,  Price,  solicitor,  contra. 


3417.    Carswell  v.  The  State. 

Russell,  J.     1.  The  court  did  not  err  in  charging  the  law  of  voluntary 
manslaughter.    Cfann  v.  State,  30  Oa.  67. 

2.  The  defendant  can  not  complain  that  the  court  gave  in  charge  to  the 
jury  section  71  of  the  Penal  Code  (1910).    This  instruction  was  mani- 
festly favorable  to  the  accused.  Judgment  affirmed. 
Decided  Noveicbeb  7,  1911. 
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Indictment  for  murder — conviction  of  manslaughter;  from  Lau- 
rens superior  court— Judge  Martin.    April  12,  1911. 
Adams  &  Flyni,  John  R.  Cooper,  for  plaintiff  in  error. 
E.  D.  Graham,  soKcitor'general,  contra. 


3433.    WALKER  v,  CITY  OF  ATLANTA. 

The  evidence  is  extremely  weak  and  unsatisfactory,  but  this  court  can 
not  say,  as  a  matter  of  law,  that  the  witness  against  the  defendant  com- 
mitted perjury. 

Decided  Novehbeb  7,  1911. 

Certiorari ;  from  Fulton  superior  court — Judge  Bell.  March  29, 
1911. 

John  A.  Boy  kin,  for  plaintiff  in  error. 

J,  L.  Mayson,  W,  D,  Ellis  Jr.,  contra. 

Russell,  J.  Tom  Adams,  a  negro,  who  had  been  to  the  stock- 
ade three  times,  was  employed  by  the  city  detective  department 
to  "turn  up  blind  tigers."  He  was  paid  $2  a  day,  and  spent  the 
money  faster  than  he  made  it.  He  went  to  a  meat  market  where 
Briscoe  Gaines  was  working,  and  offered  to  buy  some  liquor.  Bris- 
coe took  the  50  cents  offered,  and  went  off  and  returned  in  about 
15  minutes  with  a  half  pint  of  corn  whisky,  which  he  gave  to  Tom 
Adams.  Adams,  Briscoe,  and  several  other  negroes  took*  a  drink 
out  of  the  bottle,  and  then  Tom  turned  the  bottle  over  to  the  de- 
tective, with  the  statement  that  he  had  bought  the  liquor  from  Bris- 
coe Gaines.  The  detective  then  arrested  Briscoe,  who,  after  his 
arrest,  stated  that  he  had  purchased  the  whisky  from  the  defend- 
ant, Will  Walker,  paying  him  40  cents  therefor.  Thereupon  he 
was  released.  Will  Walker  was  arrested,  and  charged  with  keep- 
ing intoxicating  liquor  on  hand  for  the  purpose  of  illegal  sale.  On 
the  trial,  in  addition  to  the  above  facts,  it  appeared  that  Briscoe 
Gaines  had  been  sent  to  the  stockade  seven  times,  and  that,  imme- 
diately after  he  reported  to  the  detectives  that  he  had  purchased 
the  whisky  from  the  defendant  at  his  home,  a  search  was  made 
of  the  home,  but  no  liquor  found  there.  The  defendant  denied  sell- 
in<r  the  liquor,  and  claimed  that  he  knew  nothing  about  the  trans- 
action. The  recorder  imposed  on  him  a  fine  of  $100,  or  30  days 
in  the  stockade. 
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It  thus  appears  that  the  only  evidence  against  the  defendant  is 
the  testimony  of  a  negro  confessedly  guilty  himself  (inasmuch  as 
he  admits  he  made  a  profit  of  10  cents  in  the  transaction),  who, 
after  he  implicated  the  defendant,  was  sent  to  the  stockade,  and 
who  had  previously  been  sent  to  the  stockade  seven  times.  If  we 
were  jurors,  charged  with  the  sworn  duty  of  acquitting  unless  sat- 
isfied to  a  moral  certainty  and  beyond  a  reasonable  doubt  of  the 
guilt  of  the  accused,  we  would  unhesitatingly  return  a  Scotch  ver- 
dict of  "not  proven."  But  we  can  not  say  the  defendant  has  been 
illegally  convicted.  The  recorder  had  the  better  opportunity  of 
testing  the  credibility  of  the  witness  and  of  judging  as  to  the 
truth  of  the  transaction.  Judgment  affirmed. 


3434.    BoATRiQHT  V.  The  State. 

RiTSBELL,  J.  1.  There  was  no  error  in  striking  the  plea  to  the  jurisdiction. 
The  mere  fact  that  there  were  irregularities  in  the  justice's  court  dur- 
ing the  oommitment  trial  would  not  deprive  the  city  court  of  jurisdic- 
tion to  try  the  case,  on  accusation  duly  made.  If  the  conunitment  was 
irr^ular  or  illegal,  the  defendant  might  have  raised  such  questions  by 
habeas  corpus,  but  could  not,  after  having  been  boimd  over  and  having 
given  bond,  plead  them  to  the  jurisdiction  of  the  city  court. 

2.  The  evidence  showed  that  the  defendant,  an  employee  of  a  railway 
company,  was  seen  to  leave  an  express  car  with  a  package  and  go  to 
an  old  passenger  car,  where  he  left  it.  Investigation  disclosed  that  a 
barrel  of  shad,  contained  in  the  express  car,  had  been  opened  with  a 
knife.  The  defendant  was  watched,  and  was  seen  to  return  to  the  pas- 
senger car  and  get  the  package  and  start  toward  home.  The  express 
agent  overtook  him,  and,  after  defendant's  denial  that  the  package  con- 
tained fish,  broke  it  open  and  found  two  shad.  The  agent  went  to  every 
fish  dealer  in  town,  and  none  of  them  had  any  such  fish  in  stock  on 
that  day.  Held,  the  corpus  delicti  was  properly  proved,  and  the  ver- 
dict of  guilty  was  authorized.  Judgment  affirmed. 
Decided  November  7,  1911. 

Accusation  of  larceny;  from  city  court  of  Sandersville— Judge 

Jordan.    April  15,  1911. 

Ooodwin  &  Wood,  for  plaintiff  in  error. 

J.  E.  Hyman,  solicitor,  contra. 
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3439.     CARSWELL  v.  THE  STATE. 

1.  Wliere  a  killing  took  place  in  front  of  a  store  and  across  the  street 
from  it,  a  statement  of  the  accused,  after  he  had  walked  away  from  the 
scene  of  the  difficulty  and  into  the  store,  in  which  he  voluntarily  said 
to  the  bystanders,  **Men,  what  I  done,  I  had  to  do  it,**  was  not  improp- 
erly rejected  as  not  being  part  of  the  res  gestae,  on  the  ground  that  it 
was  not  free  from  suspicion  of  device  or  afterthought. 

2.  Under  the  evidence,  there  was  no  error  in  failing  to  charge  the  law  of 
involuntary  manslaughter. 

3.  The  judge  was  justified  in  not  permitting  counsel  for  the  defendant  to 
use,  in  his  argument  before  the  jury,  a  gun  which  had  not  been  intro- 
duced in  evidence. 

4.  When  the  excerpt  upon  which  error  is  assigned  is  considered  in  con- 
nection with  the  judge's  charge  as  a  whole  and  with  the  facts  of  the 
case,  it  appears  that  there  was  no  error  in  the  charge  on  provocation  by 
words,  threats,  and  contemptuous  gestures. 

5.  The  request  to  charge  was  not  adjusted  to  the  evidence. 

Decided  November  7,  1911. 

Indictment  for  murder;  from  Laurens  superior  court — Judge 
Martin.     April  12,  1911. 

Robert  Carswell  was  convicted  of  voluntary  manslaughter.  From 
the  evidence  it  appears,  that  on  his  going  into  the  store  of  Lee 
Royal,  the  deceased,  the  latter  charged  him  with  having  been 
"dodging  around''  his  (Royal's)  house  after  his  twelve-year-old 
daugliter.  The  defendant  denied  the  charge,  but  Royal  said  that 
if  he  heard  of  it  again  he  would  kill  the  defendant.  As  the  quar- 
rel progressed,  there  was  mutual  cursing.  As  to  what  happened 
after  this,  tlie  evidence  is  in  conflict.  The  defendant  and  his  wit- 
nesses  say  that  he  was  ordered  out  of  the  store,  and  went  directly 
across  the  street  to  another  store,  and  was  sitting  on  the  porch 
of  that  store,  wlien  Royal,  with  a  breech-loading  shotgun,  went  out 
of  the  side  door  of  his  store,  and  around  towards  the  back  of  the 
other  store,  slipped  up  on  the  defendant  unawares,  cocked  the  gim, 
and,  pointing  it  at  the  defendant's  head,  said,  "Don't  you  move;" 
that  the  defendant  grabbed  the  barrel  of  the  gun  and  endeavored 
to  wrest  it  from  Royal's  hand,  and,  in  the  scuffle  that  followed, 
shot  Royal  three  times  with  a  pistol;  two  of  the  wounds  being  of 
fatal  character.  After  the  three  pistol-shots,  a  gun  was  fired,  and 
the  shot  from  it  took  effect  in  Royal's  hip.  This  wound  was  not 
necessarily  of  fatal  character.  According  to  the  defendant's  state- 
ment, the  gun  was  discharged  either  by  him  or  by  Royal  in  the 
scuffle. 
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A  few  moments  before  his  death  Royal  made  a  statement,  to 
the  effect  that  after  the  quarrel  had  begun,  and  while  he  was 
standing  in  the  door  of  his  store  with  the  gun  under  his  arm,  the 
defendant's  brother  grabbed  it,  while  the  defendant  shot  the  pistol 
three  times,  after  which  the  brother  shot  the  gun,  inflicting  the 
fatal  wounds.  This  statement,  as  related  by  the  wife  of  the  de- 
ceased, is  in  conflict  with  the  version  of  the  eye-witnesses,  and  is  not 
consistent  with  the  physical  fact  that  his  body  was  directly  in 
front  of  the  store  across  the  street,  where  the  defendant  and  Ids 
witnesses  said  he  went  after  leaving  the  store  of  the  deceased.  There 
was  evidence  that  the  deceased  was  of  a  violent  character,  and  tliat 
he  had  purchased  a  box  of  gun  shells  a  short  while  before  the  homi- 
cide. 
Howard  £  Hightower,  for  plaintiff  in  error. 
E.  D.  Graham,  solicitor-general,  contra. 

Russell,  J.     (After  stating  the  foregoing  facts.)     1.    The  de- 
fendant contended  that  the  court  erred  in  excluding  from  the  jury 
his  statement,  made  a  short  while  after  the  fatality,  imder  the 
following  circumstances:  After  the  three  pistol-shots  and  a  pause 
of  a  few  seconds  came  the  gunshot.    Then  the  defendant's  brother 
came  into  the  store  door  with  the  gun  in  his  hands,  and  said :  "Let 
me  have  some  shells.     I  am  going  out  there  and  kill  that  God 
damn  Charles  McCall,  who  is  the  instigation  of  all  this  row.'^ 
The  storekeeper  said:    "You  get  out  of  this  store  with  that  gun. 
You  can't  g^t  no  shells  in  here."    Whereupon  the  speaker  walked 
back  to  the  door,  looked  out  on  the  ground,  then  slipped  back  in 
the  store,  and  handed  the  gun  to  a  bystander,  remarking:  "There's 
nothing  in  it."    About  that  time  the  defendant  jumped  right  up 
in  the  door,  with  the  pistol  in  his  hands,  and  said:     "Men,  what 
I  done,  I  had  to  do  it."    On  motion  this  statement  was  ruled  out, 
and  the  question  presented  is  whether  it  was  admissible  as  a  part 
of  the  res  gestae.     The  witness  estimated  that  the  time  elapsing 
between  the  gunshot  and  the  making  of  the  statement  was  about 
half  a  minute. 

ITnder  such  circumstances  a  witness's  estimate  of  the  exact  num- 
ber of  seconds  or  minutes  intervening  is  not  very  trustworthy.  The 
important  fact  is  that  the  statement  was  made,  not  during  the 
fight,  but  after  it  was  over,  and  after  the  defendant  had  left  the 
scene  of  the  homicide  and  appeared  before  the  onlookers.     How- 
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ever  brief  the  time^  the  physical  facts  show  that  the  statement  was 
not  wholly  free  from  the  suspicion  of  device  or  afterthought.  As 
is  said  in  Hall  v.  State,  48  Oa,  607 :  "The  res  gestse  of  a  transac- 
tion is  what  is  done  during  the  progress  of  it,  or  so  nearly  upon 
the  actual  occurrence  as  fairly  to  be  treated  as  contemporaneous 
with  it.  No  precise  point  of  time  can  be  fixed  a  priori  where  the 
res  gestse  ends.  Each  case  turns  on  its  own  circumstances.  Indeed, 
the  inquiry  is  rather  into  events  than  into  the  precise  time  which 
has  elapsed." 

It  has  been  held  that  a  witness  could  not  testify  that  within  a 
minute  after  the  shooting,  another  person  ran  into  the  house,  a 
distance  of  25  or  30  steps  from  the  scene  of  the  shooting,  and 
whispered  that  the  accused  had  shot  the  deceased.  The  whisper- 
ing indicated  premeditation,  rather  than  spontaneous  exclamation ; 
there  being  apparently  nothing  to  call  for  the  lowering  of  the 
voice,  if  the  speaker  was  prompted  by  natural  impulse  only. 
Futch  V.  State,  90  Oa.  472  (16  S.  E.  102).  The  line  of  demarca- 
tion between  self-serving  declarations,  inadmissible  under  the  hear- 
say rule,  and  involuntary  spontaneous  verbal  acts,  admissible  as 
part  of  the  res  gestae,  is  shadowy  and  hard  to  delineate  with  ac- 
curacy and  generality.  Circumstances  alter  cases,  and  each  case 
must  be  governed  by  its  own  peculiar  and  individual  facts.  The 
defendant  in  this  case,  in  saying  that  he  had  to  kill,  was  not  mak- 
ing an  involuntary  exclamation,  but  had  left  the  scene  of  the  kill- 
ing, and  reason  had  returned.  We  are  of  the  opinion,  therefore, 
that  there  was  no  error  in  excluding  the  testimony. 

2.  Complaint  is  made  that  the  judge  erred  in  failing  to  charge 
the  law  of  involuntary  manslaughter.  Under  the  dying  declaration 
offered  by  the  State,  the  defendant  was  guilty  of  murder.  Ac- 
cording to  the  statement  of  the  accused  and  the  evidence  in  his 
behalf,  the  killing  was  justifiable.  Under  no  theory  was  the  kill- 
ing unintentional  or  involuntary,  and  therefore  the  judge  very 
properly  omitted  the  law  of  involuntary  manslaughter  from  his 
charge.  Indeed,  it  would  have  been  reversible  error  to  have  so 
charged  under  such  circumstances.  Branch  v.  State,  5  Oa.  App. 
651  (63  S.  E.  714);  Clark  v.  State,  117  Oa.  254  (6),  (43  S.  E. 
853).  In  holding  that  the  evidence  authorized  the  charge  on  the 
law  of  involuntary  manslaughter  in  the  case  of  Chapman  v.  State, 
120  Oa.  855,  857  (48  S.  E.  350,  351),  it  was  said :  "  If  the  brick  was 
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hastily  picked  up  and  thrown,  with  no  intention  of  killing  the  de- 
ceased, and  the  evidence  failed  to  disclose  that  the  brick  was  either 
a  deadly  weapon  or  was  thrown  in  such  a  manner  as  ordinarily 
would  have  produced  death,  the  homicide  would  be  involuntary/* 
Here  the  evidence  discloses  both  that  the  weapon  used  was  deadly 
and  that  it  was  used  with  the  intention  to  kill.  In  the  other  case 
relied  on  by  counsel  for  plaintiff  in  error,  Dorsey  v.  State,  126  6a, 
633  (55  S.  E.  479),  the  fatal  blow  was  made  with  the  end  of  a 
billiard-cue  of  a  kind  and  character  from  which  the  jury  could 
have  inferred  that  there  was  no  intention  to  kill. 

3.  In  arguing  the  case  to  the  jury  the  defendant's  coimsel  un- 
dertook to  illustrate  with  a  single-barrel  shotgun  how  the  gum- 
shot  wound  could  have  been  inflicted  as  the  defendant  had  stated. 
On  objection  from  the  solicitor-general  that  the  gun  had  not  been 
introduced  in  evidence,  the  judge  refused  to  permit  the  use  of  the 
gun  as  aforesaid.  It  does  not  appear  whether  the  gun  which  it  was 
sought  to  use  was  the  one  with  which  the  deceased  was  shot.  Ordi- 
narily, in  illustrating  to  the  jury  an  argument,  counsel  may  use 
any  means  at  hand;  but  it  would  be  manifestly  unfair  to  permit 
a  party  to  get  the  benefit  of  having  introduced  evidence  which 
had  not  been  introduced.  Under  the  circumstances,  we  see  no  rea- 
son for  reversing  the  judgment  because  of  this  supposed  error. 
Nobles  V.  State,  127  Ga.  213  (4),  (56  S.  E.  125). 

4,  5.  When  the  charge  as  a  whole  is  considered  in  connection 
with  the  excerpt  upon  which  the  assignment  of  error  is  predicated 
and  the  facts  of  the  casiB,  the  law  relating  to  provocation  by  words, 
threats,  and  contemptuous  gestures  was  correctly  given.  Irrespec- 
tive of  whether  the  written  request  was  a  correct  statement  of  the 
law  in  the  abstract,  it  was  not  adjusted  to  the  evidence,  and  there- 
fore there  was  no  error  in  refusing  to  give  it  in  the  charge.  None 
of  the  assignments  of  error  present  any  reason  for  a  reversal  of  the 
judgment.  Judgment  affirmed. 


3441.    ToLVER  V.  The  State. 

RrssELL,  J.    1.  The  circumstantial  evidence  was  sufficient  to  corroborate 

the  confession  and  authorize  the  verdict  of  guilty. 
2.  In  a  prosecution  for  simple  larceny,  where  it  appears  that  the  goods 

alibied  to  have  been  stolen  were  sold,  and  thus  had  some  value,  it  is 


Digitized  by  VjOOQ IC 


34  OCTOBER  TERM,  1911.  [IQ  Ga. 

unneceBBEiy  to  prove  the  price  paid  or  the  exact  quantity.  From  legal- 
ly admitted  evidence  it  appears  that  the  goods  claimed  to  have  been 
stolen  had  some  value.  The  fact  that  other  evidence  as  to  value 
was  illegally  admitted  will  not,  in  the  absence  of  other  error,  authorize 
a  reversal   of  the  judgment   refusing   a  new  triaL 

Judgment  affirmed. 
Decided  November  7,  1911. 

Accusatioii  of  larceny;  from  city  court  of  Sandersville — Judge 
Jordan.     April  15,  1911. 

Goodwin  &  Wood,  for  plaintiff  in  error. 
J,  E,  Hyman,  solictor,  contra. 


3443.     Collins  v.  The  State. 

Russell,  J.  1.  At  the  beginning  of  the  trial  the  defendant,  through  his 
attorney,  invoked  the  rule  as  to  the  sequestration  of  the  witnesses.  The 
prosecutor  remained  in  the  court-room  while  another  witness  for  the 
State  was  being  examined.  The  defendant  complains  that  this  was  error 
requiring  a  new  trial;  that  the  prosecutor  should  have  been  examined 
firsty  or  should  have  been  required  to  leave  the  room  during  the  exami- 
nation of  the  other  witness.  The  trial  judge  certifies  that  he  did  not 
know  the  prosecutor  was  in  the  room  during  the  examination  of  the 
witness;  that  neither  the  defendant  nor  his  attorney  made  any  objec- 
tion thereto  at  the  time.  Held^  a  new  trial  will  not  be  granted.  The 
failure  of  the  defendant  and  his  attorney  to  call  the  attention  of  the 
court  to  the  presence  of  the  prosecutor,  or  to  request  that  he  be  exam- 
ined first,  constitutes  a  waiver  of  his  right  to  a  strict  sequestration. 

2.  The  defendant  claimed  he  acted  in  self-defense.  The  law  relating  there- 
to was  properly  given  in  charge  to  the  jury.  If  the  defendant  desired 
more  detailed  instructions  as  to  his  contentions,  he  should  have  made 
written  requests  therefor.  Judgment  affirmed. 

Decided  Novehber  7,  1911. 

Accusation  of  assault  and  battery;  from  city  court  of  Sanders- 
ville— Judge  Jordan.     April  27,  1911. 
Evwns  &  Evans,  for  plaintiff  in  error, 
J,  E,  Hyman,  solicitor,  contra. 


3446.     Fuller  v.  The  State. 

Russell,  J.  1.  While  the  argiunent  of  the  solicitor  as  to  the  withdrawal 
from  the  case  of  some  of  the  defendant's  attorneys  of  record  was  highly 
improper,  yet  the  refusal  to  declare  a  mistrial  is  not  reversible  error,  in 
the  light  of  the  failure  of  the  defendant  to  make  objection  until  after 
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the  judge  had  begun  his  charge,  coupled  with  the  curative  effect  of  the 
instructions  given  to  the  jury  to  disregard  the  arg^ument. 
2.  There  was  no  error  in  admitting  the  evidence  over  the  objection  urged. 
The  charge  of  the  court  was  full  and  fair.  There  being  direct  as  well 
as  circumstantial  evidence,  if  a  charge  on  circumstantial  evidence  was 
desired,  a  written  request  to  that  effect  should  have  been  duly  made. 
The  evidence  plainly  indicated  guilt.  Judgment  affirmed, 

Decwed  Novehbeb  7,  1911. 

Accusation  of  misdemeanor;  from  city  court  of  La  Grange — 

Judge  Harwell.     April  20,  1911. 

if.  U.  Mooty,  E.  A.  Jones,  Arthur  Oreer,  for  plaintiff  in  error. 

Henry  Beeves,  solicitor,  contra. 


3463.    GORDON  v.  THE  STATE. 

1.  There  was  no  error  in  eharging  the  jury  that,  when  a  witness  has  been 
impeached  by  contradictory  statements  previously  made,  he  may  be 
sustained  by  proof  of  general  ^;ood  character. 

2.  The  evidence  authorized  the  verdict,  and  no  error  of  law  appears. 

Decu)ed  Novgbcbeb  7,  1011. 

Accusation  of  sale  of  liquor;  from  city  court  of  Dublin— Judge 
Hawkins.    April  19,  1911. 

Adams  d  Flynt,  for  plaintiff  m  error. 

Oeorge  B.  Davis,  solicitor,  contra. 

BussELL,  J.  1.  A  witness  for  the  State  testified  that  the  de- 
fendant had  sold  him  a  quart  of  liquor.  The  defendant  sought 
to  impeach  this  witness  by  proving  certain  contradictory  state- 
ments previously  made.  The  State  sought  to  sustain  him  by  proof 
of  general  good  character,  and  introduced  witnesses  who  swore  that 
they  had  known  the  witness  from  his  boyhood,  and,  so  far  as  they 
knew,  his  reputation  was  good,  and  they  would  believe  him  on 
oath.  One  of  the  witnesses  had  lost  track  of  him  for  two  or  three 
years  previous  to  the  trial.  The  judge  charged  the  jury  as  fol- 
lows: "I  cljarge  you  that,  when  a  witness  has  been  impeached 
by  contradictory  statements  previously  made,  he  may  be  restored 
by  proof  of  general  good  character."  The  criticism  of  the  charge 
is  that  there  is  no  te&timony  in  the  case  to  authorize  it;  the  in- 
sistence being  that  the  State  wholly  failed  in  its  attempt  to  prove 
general  good  character.     "Although  witnesses  may  state  they  do 
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not  know  that  they  are  acquainted  with  the  general  character  of 
the  prosecutor,  yet,  if  they  state  they  have  been  acquainted  with 
him  for  a  long  time,  or  for  a  given  number  of  years,  and  that 
they  have  never  heard  any  one  speak  ill  of  him,  these  facts  show 
substantially  that  they  did  know  his  general  character  suflBciently 
to  qualify  them  to  swear  that  they  would  believe  him  on  oath  in 
a  court  of  justice."  Hodgkins  v.  State,  89  Oa.  761  (15  S.  E.  695). 
See,  also,  Watkins  v.  State,  82  Oa,  231  (8  S.  E.  875,  14  Am.  St. 
B.  156). 

2.  Although  the  only  witness  for  the  State  to  the  main  fact 
was  impeached  by  contradictory  statements  previously  made,  the 
jury  nevertheless  had  a  right  to  believe  his  testimony,  which  made 
a  clear  case  of  guilt.  Judgment  affirmed. 


3454.    Chastain  v.  The  State. 

Russell,  J.     The  evidence  amply  authorized  the  verdict,  the  charge  was 
free  from  prejudicial  error,  and  no  sufiicient  ground  for  reversal  appears. 

Judgment  affirmed. 

DECn>ED   NOVEMBEB   7,    1911.' 

Indictment  for  assault  with  intent  to  murder;  from  Grady  su- 
perior court— Judge  Prank  Park.    April  12,  1911. 
Theodore  Titus,  M,  L.  Ledford,  for  plaintiff  in  error. 
W.  E.  Wooten,  solicitor-generdl,  F.  A,  Hooper,  contra. 


3468.     SMITH  v,  THE  STATE. 

The  record  diecloses  no  reversible  error. 

Decided  Novehbeb  7,  1911. 

Indictment  for  assault  with  intent  to  murder ;  from  Dougherty 
superior  court— Judge  Frank  Park.     April  24,  1911. 

The  defendant  was  convicted  of  assault  and  battery.  It  appears, 
from  the  evidence,  that  he  and  his  son  were  making  a  disturbance 
on  the  streets  of  Albany,  by  cursing  one  another ;  that  easily  within 
hearing  were  some  females;  that  one  or  two  citizens  had  caught 
hold  of  the  defendants  son,  and  that  a  crowd  had  assembled.  A 
policeman  arrived,  and  the  defendant  was  pointed  out  to  him  as 
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being  the  one  who  was  "raising  Cain;"  and  before  the  policeman 
had  said  a  word,  the  defendant  hit  him  with  a  flint  rock  weighing 
five  or  six  pounds.  The  rock  was  thrown  a  distance  of  about  four 
feet,  and  struck  the  policeman  in  the  forehead,  making  a  gash 
about  2y2  inches  long  all  the  way  to  the  skull.  The  policeman 
did  not  have  a  warrant  for  the  defendant. 

fi.  J.  Bacon,  Ben  T.  Burson,  for  plaintiff  in  error. 

IF.  E.  Wooten,  solicitor-general,  F.  A.  Ilooper,  contra. 

BussELL,  J.     (After  stating  the  foregoing  facts.) 

1.  Complaint  is  made  of  the  admission  of  the  following  evi- 
dence: One  of  the  bystanders,  as  a  witness  for  the  State,  was 
asked:  "When  Mr.  Perry  [the  policeman]  got  there,  what  was 
going  on?  What  was  the  defendant  doing,  and  what  trouble,  if 
any,  in  which  he  was  connected,  was  in  progress?'^  The  witness 
answered :  "Him  and  his  son  was  cursing  one  another."  The  de- 
fendant objected  to  this  evidence,  because  the  policeman  had  pre- 
viously testified  that  at  the  time  of  his  arrival  the  defendant  was 
standing  by  his  wagon,  and  was  doing  nothing  illegal,  so  far  as  he 
saw:  and  therefore  it  is  contended,  there  being  no  disturbance 
80  far  as  the  policeman  saw,  it  was  immaterial  what  the  defend- 
ant was  doing.  We  are  of  the  opinion  that  if  the  defendant  was 
creating  a  breach  of  the  peace  in  the  policeman^s  physical  pres- 
ence, he  would  have  a  right  to  make  the  arrest  without  a  war- 
rant, whether  he  heard  the  cursing  or  not.  The  crime  was  being 
committed  in  his  presence,  whether  he  knew  the  full  extent  of  it 
or  not.  Ramsey  v.  State,  92  Ga,  53  (17  S.  E.  613) ;  Porter  v. 
State,  124  Ga.  297  (52  S.  E.  283,  2  L.  R.  A.  (N,  S.)  730) ;  Jenki/ns 
V.  State,  3  Ga,  App.  146  (59  S.  E.  435). 

2.  Exception  is  taken  to  the  admission  of  evidence  as  to  what 
was  said  by  the  defendant  and  a  bystander  just  as  the  rock  was 
being  hurled.  We  think  this  evidence  was  admissible  as  a  part 
of  the  res  gestae. 

3.  It  appears  that  after  the  defendant  threw  the  rock  he  ran, 
pursued  by  the  policeman,  who  fired  several  shots  and  finally  suc- 
ceeded in  arresting  the  defendant.  It  is  contended  that  the  de- 
fendant was  justified  in  resisting  the  arrest,  which  it  is  claimed  was 
illegal,  and  that  the  evidence  shows  he  used  no  more  force  than 
was  necessary;  subsequent  events  showing  that  the  force  he  used 
was  not  even  suflBcient  to  prevent  the  arrest.     What  happened  to 
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the  defendant  after  he  had  committed  a  second  crime  can  not  be 
set  up  as  justification  for  resisting  an  illegal  arrest  for  the  first 
one.  The  jury  was  authorized  to  infer  both  that  the  arrest  was 
legal  and  that,  even  if  illegal,  the  defendant  used  more  force 
than  was  his  legal  right  under  the  circxmistances. 

Judgment  affirmed. 


3473.    Oeoroia,  Florida  &  Alabama  Railway  Co.  v,  Florida 
&  Georgia  Tobacco  Co. 

Powell,  J.  1.  In  a  suit  against  a  carrier  for  failure  to  deliver  a  por- 
tion of  a  shipment  of  goods  alleged  to  have  been  intrusted  to  it  for 
transportation,  error,  if  any,  in  admitting  in  evidence  a  bill  of  lading 
covering  the  shipment,  over  objection  for  lack  of  proof  of  execution,  be- 
comes immaterial,  where  the  carrier  admits  that  it  received  the  goods 
sued  for,  and  sets  up  delivery. 

2.  There  is  no  general  assignment  of  error  that  the  verdict  is  contrary  to 
the  evidence  or  without  evidence  to  support  it,  nor  any  special  assign- 
ment of  error  that  the  value  of  the  goods  was  not  proved.  It  follows 
that  though  the  verdict  is  without  evidence  to  support  it,  because  of 
lack  of  proof  as  to  this  element  of  the  case,  no  new  trial  can  be  granted 
on  that  account. 

3.  None  of  the  assignments  of  error  are  well  taken,  so  far  as  they  are  sup- 
ported by  the  record. 

4.  The  trial  court  was  not  without  jurisdiction  of  the  case. 

Judgment  affirmed. 
Decided  November  7,  1911. 

Action  for  damages ;  from  Decatur  superior  court— Judge  Frank 

Park.     May  12,  1911. 

Hawes  &  Pottle,  Rich  &  Nelson,  for  plaintifiE  in  error. 

John  R.  Wilson,  contra. 


3486.    Kenfroe  v.  The  State. 

Russell,  J.  1.  A  plea  of  former  jeopardy  can  not  be  predicated  on  the 
fact  that  the  defendant  has  previously  been  put  on  trial  under  a  void 
accusation.  Such  an  accusation  being  an  absolute  nullity,  the  defendant 
could  not  waive  the  defect  therein  and  consent  that  the  trial  proceed. 

2.  The  instruction  requested  was  substantially  embodied  in  the  general 
charge;  and  the  omission  to  define  an  unlawful  arrest,  in  the  absence  of 
any  request  on  that  subject,  is  not  reversible  error. 

3.  The  evidence  amply  authorized  the  verdict  of  guilty. 

Judgment  affirmed^ 
Decided  November  7,  1911. 
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Accusation  of  pointing  weapon  at  another;  from  ciiy  court  of 
Sandersville— Judge  Jordan.     April  28,  1911. 

1.  The  accusation  set  out  in  the  plea  of  former  jeopardy  omit- 
ted to  state  the  kind  of  weapon  pointed  by  the  accused,  or  the 
name  of  the  person  at  whom  it  was  pointed.  He  was  charged 
"with  the  offense  of  pointing  a  weapon  at  another;  for  that,"  at  a 
designated  time  and  place,  he  did,  "unlawfully  and  with  force  of 

arms,  intentionally  point  one  certain at  one , 

not  in  sham  battle,"  etc.  This  accusation  was  quashed,  over  the 
objection  of  the  defendant,  after  he  had  waived  arraignment, 
pleaded  not  guilty,  and  demanded  a  jury,  and  while  the  case  was  on 
trial  before  the  jury.  The  subsequent  accusation,  under  which  he 
was  tried,  was  identical  with  the  former  accusation,  except  that 
the  above-mentioned  omissions  were  supplied  by  describing  the 
weapon  as  a  pistol  and  naming  W.  L.  Smith  as  the  person  at  whom 
it  was  pointed.  The  first  assignment  of  error  is  that  the  court,  on 
demurrer,  struck  the  plea  of  former  jeopardy. 

2.  The  grounds  of  the  motion  for  a  new  trial,  in  addition  to 
the  general  grounds  that  the  verdict  was  not  supported  by  evidence, 
etc.,  were  that  the  court,  in  charging  the  jury,  erred  in  not  defin- 
ing an  unlawful  arrest;  and  that  the  court  refused  a  request  to 
charge  that  "if  the  weapon  was  pointed  by  the  defendant  as  he 
was  raising  his  hand  to  shield  himself  from  a  blow  or  to  prevent 
himself  from  being  struck,  and  not  with  the  intention  of  pointing 
it  as  charged,  he  would  not  be  guilty."  The  court  charged  the 
juiy  that  before  they  would  be  authorized  to  convict,  it  would  be 
necessary  for  them  to  find  that  the  defendant  intentionally  aimed 
and  pointed  the  weapon  at  the  person  named  in  the  accusation. 

3.  From  the  evidence  it  appears  that  the  defendant,  while  in- 
toxicated, was  in  a  store,  talking  loudly  and  using  profanity,  when 
he  was  approached  by  W.  L.  Smith,  a  policeman,  wearing  a  police- 
man's uniform  and  badge,  and  carrying  a  club,  and  that  a  strug- 
gle between  them  ensued,  during  which  the  defendant  took  a  pistol, 
out  of  his  pocket  and  pointed  it  at  Smith's  stomach;  that  Smith 
struck  him  twice  on  the  head  with  the  club  before  the  pistol  was 
pointed,  but  he  was  getting  it  out  of  his  hip  pocket  before  Smith 
struck  the  first  blow,  and  had  it  out  before  the  second  blow  was 
struck. 

If.  E,  Armistead,  for  plaintiff  in  error,  cited :  Penal  Code  (1910), 
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§§  954,  980,  6,  349;  86  Oa.  268;  90  Oa.  444;  112  Qa.  750;  5  Ga. 
App.  472  (2) ;  77  Ga.  692. 

J,  E.  Hyman,  solicitor,  contra,*  cited :     3  Ga.  634;  86  Ga.  348; 
106  Ga.  355. 


3490.    CHATFIELD  v.  THE  STATE. 

In  overruling  the  motion  for  a  continuance,  the  court  did  not  commit  Buch 
an  abuse  of  discretion  as,  in  the  light  of  all  the  facts  of  the  case,  requires 
a  reversal. 

Decided  Novembeb  7,  1911. 

Indictment  for  sale  of  liquor;  from  Crawford  superior  court — 
Judge  Felton.     May  11,  1911. 

Robert  W.  Barnes,  for  plaintiff  in  error. 

Walter  J.  Grace,  solicitor-general,  contra. 

Powell,  J.  The  accused  was  convicted  of  selling  liquor.  The 
first  indictment  against  him  was  quashed  for  a  defect,  and  a  new 
one  immediately  returned.  As  to  each  of  these  indictments  he 
asked  for  a  continuance,  that  he  might  obtain  the  testimony  of  cer- 
tain witnesses  as  to  his  good  character.  It  is  inferable  from  the 
record  that  both  indictments  were  returned  at  the  same  term  of 
the  court  at  which  the  accused  was  tried,  and  that  subpoenas  were 
not  requested  for  the  witnesses  until  after  the  court  had  convened. 
It  does  not  appear  when  the  accused  was  first  arrested  for  the 
offense.  It  does  not  appear  that  he  had  not  been  previously  com- 
mitted by  a  magistrate.  As  to  witnesses  residing  in  the  county, 
the  accused  must,  in  order  to  make  his  showing  complete,  either 
show  that  he  has  had  them  subpoenaed  under  the  provisions  of  sec- 
tions 943,  944,  of  the  Penal  Code  of  1910,  or  else  that  there  has 
been  no  commitment  trial.  As  to  the  witnesses  Cray  and  Morton, 
it  does  not  appear  that  they  resided  out  of  the  county;  hence,  as  to 
them  the  showing  was  incomplete.  As  to  the  other  absent  wit- 
nesses, there  was  no  showing  that  they  had  ever  been  served  with 
subpoenas.  It  does  appear  that  subpoenas  were  issued  for  them  and 
left  with  the  clerk.  As  it  is  not  the  duty  of  the  clerk  to  serve  sub- 
poenas, the  showing  as  to  them  is  legally  incomplete,  viewed  from 
the  standpoint  of  a  formal  showing  for  continuance  on  legal 
grounds.  The  showing  as  a  whole  made  a  case  for  the  exercise  of 
a  sound  discretion  by  the  judge. 
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A  case  ought  to  be  continued,  in  order  that  a  party  may  get 
material  witnesses,,  even  if  they  have  not  been  subpoenaed,  if  the 
party  has  not  had  a  reasonable  time  in  which  to  procure  their  tes- 
timony. However,  it  appears  in  this  case  that  the  only  testimony 
the  accused  desired  from  these  witnesses  was  as  to  his  general  good 
character.  He  had  witnesses  present  who  did  testify  as  to  his  good 
character,  though  perhaps  the  testimony  of  the  absent  witnesses 
might  have  been  more  desirable  in  this  respect,  since  they  had 
known  the  accused  for  a  longer  time  than  had  the  witnesses  who 
testified.  But  the  State  made  no  attack  on  his  general  character. 
So  far  as  the  record  discloses,  the  State  conceded  that  he  bore  a 
good  reputation.  The  insistence  of  the  State  was  that,  despite  his 
good  general  reputation,  he  had  made  a  number  of  distinct  sales 
of  liquor  to  different  persons ;  and  this  the  State  proved  by  a  num- 
ber of  witnesses,  whose  credibility  is  in  no  wise  attacked.  This 
evidence  is  so*strong  that  it  is  hardly  reasonable  to  believe  that 
the  accused  would  have  been  acquitted  if  every  man  in  the  State 
had  testified  that  he  bore  a  good  reputation.  In  the  light  of  this, 
the  alleged  error  as  to  the  judge's  abusing  his  discretion  in  refusing 
a  continuance  is  not  deemed  suflBcient  to  justify  a  reversal. 

Judgment  affirmed. 


3492.     PHELPS  v.  THE  STATE. 

Abandonment,  as  a  criminal  offense,  contains  two  essential  ingredients: 
separation  from  the  child,  and  failure  to  supply  its  needs.  The  offense 
is  not  complete  until  there  is  a  conjunction  of  these  two  ingredients,  as 
mere  absence  from  one's  child  is  not  of  itself  a  criminal  offense.  The 
crime  of  abandonment  begins  and  continues  as  long  as  there  is  a  failure 
on  the  part  of  the  father  to  perform  his  parental  duty,  and  consequent 
dependence  of  the  child.  Where  it  appears  that  an  absent  father  has  for 
the  two  years  immediately  preceding  the  finding  of  the  accusation 
against  him,  failed  and  refused  to  provide  for  his  dependent  child,  the 
time  when  the  original  separation  took  place  is  entirely  ImmateriaL 
The  continuing  dependency  of  the  child  vitalizes  the  offense,  and  the 
fact  that  the  absence,  and  even  the  dependency,  began  more  than  two 
years  prior  to  the  accusation  affords  no  ground  for  the  interposition  of 
the  statute  of  limitations. 

I>ECIDED   NOVEMBEB   7,    1911. 

Indictment   for   abandonment   of   child;   from   Butts   superior 
court— Judge  E.  T.  Daniel.     May  16,  1911. 
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H,  3f .  Fletcher,  for  plaintiflf  in  error. 

J.  W.  Wise,  solicitor-general,  contra. 

BussELL,  J.  The  only  question  involved  in  this  case  is  whether 
the  offense  is  barred  by  the  statute  of  limitations.  The  defend- 
ant in  the  court  below  was  charged  with  the  oflfense  of  abandon- 
ment, and  claims  that  he  is  entitled  to  an  acquittal  for  the  reason 
that  the  evidence  shows  that  it  has  been  four  or  five  years  since 
he  left  his  wife  and  child,  or  since  he  furnished  the  child  any- 
thing. The  wife  of  the  defendant,  however,  testified  that  she  had 
repeatedly,  within  the  last  two  years,  asked  the  defendant  to  do 
something  for  his  child,  and  that  within  the  two  years  he  each 
time  refused  her  request.  A  majority  of  the  court  think  the  de- 
termination of  the  point  at  issue  depends  upon  the  nature  of  the  in- 
gredients necessary  to  constitute  the  oflfense  of  abandonment,  and 
we  are  of  the  opinion  that  abandonment  is  a  continuing  oflfense,  at 
least  until  the  defendant  has  once  been  convicted  thereof.  We 
hold  that  the  facts  of  this  case  distinguish  it  from  the  case  of 
Oay  V.  State,  105  Oa,  699  (31  S.  E.  569,  70  Am.  St.  K.  ^S),  and 
that  the  ruling  in  that  case  is  not  binding  as  a  precedent.  The 
precise  point,  and  the  only  point,  presented  for  the  decision  of  the 
Supreme  Court  in  that  case,  was  whether  one  who  had  once  been 
convicted  of  abandoning  his  child  could  be  again  convicted  of 
abandoning  the  same  child..  Whatever  else  is  said  in  the  opinion 
in  a  general  way,  in  reasoning  as  to  the  nature  of  the  offense  of 
abandonment,  can,  we  respectfully  insist,  be  treated  as  mere  obiter 
in  arguendo.  It  is  not  authority.  The  usual  cogent  reasoning  of 
the  distinguished  Justice  who  wrote  the  opinion  (being  beside  the 
question  to  be  decided)  does  not  appeal  persuasively  to  the  ma- 
jority of  this  court.  To  say  the  least  of  it,  it  would  seem  to  be 
bad  policy  to  apply  the  statute  only  to  the  father  who  might  re- 
turn to  his  child  and  attempt  to  repair,  in  some  degree,  the  wrong 
he  had  done  it,  and,  on  the  other  hand,  to  reward  the  heartless 
father  who  callously  abandoned  his  offspring  to  its  fate  forever. 

Moreover,  if  precedents  are  to  be  consulted,  we  think  it  is 
clearly  to  be  inferred  from  the  rulings  in  Bennefield  v.  State,  80 
Ga.  107  (4  S.  E.  869),  Bull  v.  State,  80  Qa.  704  (6  S.  E.  178), 
and  Brown  v.  State,  122  Oa.  568  (50  S.  E.  378),  as  well  as  the  rul- 
ings of  this  court  in  Moore  v.  State,  1  Oa.  App.  602  (57  S.  E.  1016), 
Cleveland  v.  State,  7  Oa.  App.  622  (67  S.  E.  696),  and  Ware  v. 
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State,  7  Oa.  App.  797  (68*  S.  E.  443),  that  abandonment  is  not 
only  an  offense  which  requires  the  conjunction  of  two  essential  ele- 
ments, but  that  it  is  necessarily  a  continuing  offense,  so  far  at  least 
as  the  element  of  dependency  is  concerned.  From  a  review  of 
the  decisions  in  each  of  the  above-stated  cases,  we  are  constrained 
to  believe  that  it  would  never  do  to  hold  that  a  father  who  had 
left  his  child  in  a  dependent  condition  should  be  allowed  to  take 
advantage  of  his  own  wrong  by  pleading  the  statute  of  limitations, 
and  setting  up  that  the  neglect  of  his  offspring,  though  flagrant,  had 
continued  for  such  a  length  of  time  that  the  offense  was  barred  by 
the  statute  of  limitations.  A  father  who  wilfully  and  voluntarily 
abandons  his  children  is  not  guilty  of  any  offense  merely  be(»ause 
he  leaves  them.  If  he  has  them  properly  maintained  and  cared  for, 
even  if  he  be  absent,  he  violates  no  statute  law.  Certainly,  then, 
the  statute  of  limitations  does  not  begin  to  run  from  the  time 
when  the  father  separates  himself  from  his  children.  Brown  v. 
State,  122  Ga,  570  (50  S.  E.  379). 

"Abandonment  does  not  mean  merely  going  away  from  desti- 
tute and  dependent  children,  though  absence  is  a  necessary  element 
to  constitute  the  crime."  Intention  is  so  essentially  a  part  of 
every  crime,  and  particularly  that  of  abandonment,  that  the  wilful- 
ness and  voluntariness  which  is  involved  in  this  section  of  the  code 
IS  accentuated  where  there  is,  as  in  the  case  now  before  us,  evi- 
dence of  a  demand  upon  the  father  for  the  support  of  his  child, 
and  a  refusal  to  comply,  and  this  within  two  years  before  the  prose- 
cution. As  held  in  Moore  v.  State,  1  Oa,  App,  502  (57  S.  E. 
1016),  quoting  from  the  language  of  Chief  Justice  Bleckley  in 
Bull  V.  State,  80  Ga.  704  (6  S.  E.  178) :  "A  father  who  within 
this  State  wilfully  and  voluntarily  abandons  his  child  and 

persists  in  the  abandonment  afterwards,  leaving  it  in  a  dependent 
and  destitute  condition,  .  .  is  guilty.^^  He  further  says: 
"That  a  father  begins  to  abandon  his  child  some  months  be- 
fore it  is  bom  will  not  excuse  him  for  persisting  in  the  abandon- 
ment and  failing  to  furnish  it  with  the  necessaries  of  life. ''  From 
this  language  we  think  it  is  clearly  to  be  inferred  that  the  Supreme 
Court  recognizes  the  act  of  abandonment  as  being  a  continuous  act. 
There  is  in  the  Gay  case  no  reference  to  the  Bull  case,  and  no  over- 
ruling of  the  doctrine  which  clearly  runs  through  it.  In  the  Brown 
case,  snpra,  it  appears  that  the  trial  court  not  only  refused  to  charge 
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that  the  defendant  would  not  be  guilty  unless  he  left  his  children 
in  a  dependent  and  destitute  condition  at  the  time  of  the  abandon- 
ment, but  that,  instead  thereof,  the  court  instructed  the  jury  that 
*'  if  the  defendant  wilfully  and  voluntarily  abandoned  his  children, 
and  after  said  abandonment  the  children  became  in  a  dependent 
and  destitute  condition,  and  the  defendant  continued  to  wilfully 
and  voluntarily  abandon  said  children,  leaving  them  dependent 
and  destitute,  and  refused  to  support  them,  he  would  be  guilty;" 
and  this  charge  was  approved  by  the  Supreme  Court.  In  refer- 
ence to  the  exceptions  to  it.  Justice  Lamar  said:  "The  charge  of 
the  court  was  correct." 

To  our  minds  it  is  perfectly  clear  that  abandonment,  as  a  crim-^ 
inal  offense,  includes  two  essentials:  the  voluntary  separation 
of  the  father  from  his  child  (whether  he  leaves  the  child  or  sends 
it  away),  and  failure  to  provide  for  it  the  support  which  the 
law  obligates  him  to  give.  A  father  who  leaves  his  children  in  a 
dependent  condition,  though  it  be  for  several  years,  but  who,  for 
the  period  of  two  years  prior  to  an  accusation  being  preferred 
against  him,  cares  for  their  needs,  may  plead  the  bar  of  the  statute 
of  limitations ;  but  an  absent  father,  who  for  two  whole  years  prior 
to  the  accusation  of  abandonment  leaves  his  oflfapring  dependent 
and  in  want,  so  that  this  condition  exists  at  the  very  time  that 
the  accusation  is  being  preferred,  can  not,  in  our  judgment,  suc- 
cessfully interpose  to  the  prosecution  the  bar  of  the  statute,  or  oth- 
erwise defend  himself.  Judgment  affirmed, 

Powell,  J.,  concurring  specially.  There  is  a  strong  appearance 
of  validity  in  the  argument  that  the  case  of  Gay  v.  State,  105  Oa. 
odd  (31  S.  E.  569,  70  Am.  St.  Rep.  68),  is  controlling  here;  but 
I  am  not  so  sure  that  that  case  and  this  one  are  not  distinguishable 
as  to  be  willing  to  dissent.  The  opinion  of  Judge  Russell  certainly 
leans  toward  giving  the  law  a  very  salutary  interpretation,  and  I 
think  that,  wherever  a  doubt  exists  as  to  the  meaning  of  a  law, 
the  judge  should  strive  to  give  it  that  construction  which  makes  it 
most  effective.  The  offense  of  abandonment  created  by  our  statute 
consists  of  two  elements:  the  desertion,  an  act  of  the  father;  and 
dependence,  a  condition  of  the  child.  The  two  must  concur  before 
there  is  any  crime.  The  Oay  case  holds  that  as  to  the  first  element 
(desertion)  the  act  is  not  a  continuous  one,  and  that  when  a  person 
is  once  convicted  he  can  not  be  tried  again  until  this  element  oc- 
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cure  again,  and.  that  it  can  not  occur  again  until  the  father  <roe8 
back  to  his  family  and  leaves  anew.  The  other  element,  the  con- 
dition on  which  the  desertion  must  operate,  the  state  of  the  child's 
dependency,  is  a  thing  continuous  in  its  nature.  If  this  alone  con- 
stituted the  offense,  it  would  not  be  barred,  so  long  as  it  continued 
to  exist,  Coker  v.  i<tate,  115  Ga.  210  (41  S.  E.  684).  Since  the 
offense  now  before  us  consists  of  these  two  diverse  elements,  the 
position  taken  in  the  opinion  in  chief — that  while  a  conviction 
will  bar  future  prosecutions  till  the  element  of  desertion  wcurs 
anew,  the  statute  of  limitations  does  not  bar  the  offense,  because 
one  of  its  elements,  the  condition  of  the  child,  remains  continuous — 
strikes  me  with  such  force  that  I  am  not  willing  to  dissent  from  it 


3510.     Atlantic  Coast  Line  Railroad  Co.  r.  Thomas. 

Powell,  J.  This  case  is  on  all  fours  with  the  case  of  Georgia  Railroad  Co. 
V.  Wall,  80  Oa,  202  (7  S.  E.  639),  so  far  as  controlling  principles  are 
concerned.  The  chief  physical  difference  between  the  two  cases  is  that 
in  the  case  cited  the  engineer's  vision  was  obscured  by  fog,  while  in  the 
case  at  bar  it  was  obscured  by  falling  rain  and  the  natural 
accumulation  of  mist  on  the.  front  window  of  the  cab.  The  law 
expects  railroad  companies  to  run  their  passenger-trains  on  sched- 
ule, so  far  as  they  may  be  able  to  do  so;  and  they  are  not  ordinarily 
required,  when  it  is  foggy  or  raining,  to  reduce  their  trains  to  such  a 
rate  of  speed  as  that  the  engineer  may  be  in  a  position  to  discover  live 
stock  on  the  track  in  time  to  prevent  injuring  them. 

Judgment  reversed. 
Decided  Novembeb  7,  1911. 

Certiorari;  from  Brooks  superior  court— Judge  Thomas.     May 

term,  1911. 

Bennei  &  Long,  for  plaintiff  in  error. 

ff.  B,  Austin,  M.  Baum,  contra. 


3515.    TENNESSEE   OIL  &   GAS  CO.   r.   AMERICAN   ART 

WORKS. 

1.  Under  the  act  of  December  13,  1902  (Acts  1902,  p.  117),  any  default 
entered  by  the  judge  of  the  city  court  of  Atlanta  may  be  opened  upon  the 
terms  and  conditions  stated  in  that  act,  provided  the  motion  to  open 
the  default  is  made  before  final  judgment  is  rendered. 
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2.  If  both  default  and  final  judgment  have  been  entered,  the  defendant 
can  not  have  the  default  opened  without  first  vacating  the  judgment. 
While  the  court  has  power  over  any  judgment  during  the  term  at  which 
it  is  rendered,  still  a  judgment  should  not  be  set  aside  for  insufficient 
reason,  even  though  the  application  to.set  it  aside  is  for  the  purpose  of 
allowing  the  default  on  which  the  judgment  is  based  to  be  opened. 
Decided  November  7,  1911. 

Motion  to  open  default;  from  city  court  of  Atlanta— Judge 
Eeid.     May  19,  1911. 

E,  A,  Stephens,  Walter  McElreath,  for  plaintiflp  in  error. 

Walter  C.  Hendrix,  Mayson  &  Johnson,  contra. 

Powell,  J.  The  suit  was  brought  in  the  city  court  of  Atlanta. 
Under  the  practice  in  that  court,  a  case  is  in  default  unless  the 
defense  is  filed  on  or  before  the  first  day  of  the  term  to  which  the 
case  is  returnable,  and  verdict  and  judgment  in  undefended  cases 
may  'be  rendered  at  the  first  term  of  the  court.  Formerly  there 
was  no  provision  for  opening  a  default  once  suffered  in  this  court, 
but  under  the  act  of  December  13,  1902  (Acts  1902,  p.  117),  any 
default  entered  by  the  judge  of  the  city  court  of  Atlanta  may  be 
opened  "during  the  term  at  which  such  default  is  entered,  ^upon 
payment  of  all  costs,  or  in  the  discretion  of  said  judge;"  and  he 
may  open  it  after  the  expiration  of  the  term  at  which  the  default 
is  entered,  "upon  the  same  terms  and  conditions  as  may  judges 
of  the  superior  courts  of  this  State"  open  defaults.  In  this  case 
default  was  suffered,  and  during  the  same  term  of  the  court  ver- 
dict and  final  judgment  were  entered  against  the  defendant;  and 
later  during  the  same  term  the  defendant  appeared  and  paid  all 
the  costs,  and  moved  to  open  the  default,  and  tendered  an  appar- 
ently meritorious  defense,  and  gave  as  his  excuse  why  the  de- 
fense had  not  been  filed  sooner  that  an  attorney  had  been  em- 
ployed to  represent  the  defendant,  and  that  he,  through  inadvert- 
ence, had  failed  to  file  the  defense  in  time.  If  final  judgment  had 
not  been  entered  in  the  case,  the  motion  to  open  the  default  would 
have  been  sufficient;  for,  under  the  act  of  1902,  the  defendant  is 
entitled  to  open  the  default,  as  such,  at  any  time  during  the  first 
term  of  the  court,  by  paying  the  costs. 

But  this  relates  to  the  opening  of  the  default  as  such.  Here 
the  case  had  passed  beyond  the  stage  of  mere  default.  It  was  neces- 
sary for  the  defendant  to  get  rid  of  the  judgment  which  had  been 
finally  rendered  in  the  case.    During  the  term  at  which  judgment 
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was  rendered,  it  still  rested  largely  in  what  is  called  "the  breast 
of  the  court ;"  that  is  to  say,  the  court  still  had  general  control  over 
it  for  the  purpose  of  setting  it  aside  or  modifying  it.  But  a  judg- 
ment once  regularly  rendered  should  not  be  set  aside  captiously, 
or  unless  the  party  moving  to  set  it  aside  shows  some  good  reason 
▼hy  it  was  improvidently  rendered.  In  this  case  no  such  reason 
was  shown.  In  principle,  this  case  and  the  case  of  O'Connell 
V.  Friedman,  118  Oa.  831  (45  S.  E.  668),  are  identical, 
though  they  differ  somewhat  as  to  the  facts  presented.  In  Mathews 
V.  Bishop,  106  Oa.  564  (32  S.  E.  631),  the  difference  between  open- 
ing a  default  and  opening  a  final  judgment  rendered  at  the  first 
term  in  the  city  court  of  Atlanta  was  pointed  out,  and  it  was  there 
held  that  the  judgment  should  not  be  vacated,  unless  the  defendant 
showed  a  valid  excuse  for  failing  to  appear  and  plead  at  the  proper 
time.  Since  the  judgment  of  default  could  not  be  set  aside  without 
the  final  judgment  first  being  vacated,  and  since  the  motion  set 
up  no  suflBcient  reason  for  vacating  the  judgment,  the  court  prop- 
erly denied  the  motion.  Judgment  affirmed. 


3522.     HARDU  v.   THE   STATE. 

1.  The  defendant's  own  statement  amounted,  in  effect,  to  an  admission  that 
he  had  caused  to  be  furnished  to  a  minor  malt  beer,  in  violation  of  sec- 
tion 444  of  the  Penal  Code  (1910). 

2.  An  agent  who  negotiates  for  his  principal  a  sale  of  beer  to  a  minor  is 
equally  guilty  with  the  principal. 

DBcn>ED  November  7,  1911. 

Accusation  of  sale  of  liquor;  from  city  court  of  Swainsboro— 
Judge  H.  R.  Daniel.     March  4,  1911. 

Saffold  &  Larsen,  C.  E,  Dunbar,  for  plaintiff  in  error. 

A.  S.  Bradley,  solicitor,  contra. 

BussELL,  J.  The  defendant  was  convicted  of  furnishing  malt 
liquors  to  a  minor.  According  to  the  testimony  and  the  statement 
of  the  defendant  himself,  the  defendant,  as  agent  for  a  brewery, 
sold  to  Roy  Rountree,  a  young  man  about  17  years  of  age,  five  dozen 
bottles  of  beer,  or  "near  beer."  There  was  some  conflict  in  the 
evidence  as  to  the  intoxicating  quality  of  the  fluid,  though  the 
preponderance  of  the  testimony  was  to  the  effect  that  it  was  a  non- 
intoxicating  fluid.     The  minor  was  engaged  in  business  as  a  part- 
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ner  in  a  mercantile  firm,  under  the  name  and  style  of  Medloek  & 
Rountree.  He  purchased  goods  for  the  firm,  and  he  solicited  the 
shipment  of  the  malt  liquor  in  question  in  the  course  of  similar 
business  negotiations  as  to  other  articles.  However,  there  was  no 
dispute  that  Rountree  was  a  minor,  and  no  contention  that  the  de- 
fendant had  any  reason  to  believe  that  Rountree  had  attained  his 
majority. 

1.  Section  444  of  the  Penal  Code  (1910)  makes  the  furnishing 
to  a  minor  of  malt  liquors  of  any  kind  (whether  intoxicating  or  not) 
a  criminal  offense.  Stoner  v.  State,  5  Oa.  App,  720  (63  S.  E. 
602) ;  Campbell  v.  Thomasvillc,  6  Qa.  App,  212-236  (64  S.  E. 
815).  The  infraction  of  the  law  is  apparently  more  technical  than 
real,  in  the  case  at  bar,  and  in  our  judgment  does  not  call  for  the 
imposition  of  a  heavy  penalty;  but  under  the  ruling  in  the  Stoner 
case,  supra,  it  can  not  be  said  that  the  defendant  was  not  legally 
convicted  of  furnishing  a  minor  with  a  malt  liquor. 

2.  The  issue  as  to  the  defendant's  guilt  is  not  affected  by  the 
fact  that  he  was  merely  an  agent  in  the  sale  negotiated.  By  rea- 
son of  his  agency  he  sustained  an  accessorial  relation;  and,  there 
being  no  accessories  (but  all  participants  in  the  criminal  act  being 
principals)   in  misdemeanors,  the  defendant  became  a  principal. 

Judgment  affirmed. 


3530.     Rayfield  r.  The  State. 

Russell,  J.  Wliere  the  undisputed  evidence  shows  that  the  defendant  was 
in  possession  of  the  stolen  goods  on  the  very  night  of  the  burglary,  it  is 
not  prejudicial  error  requiring  a  new  trial  that  the  judge,  in  charging 
the  jury  as  to  the  presiunption  raised  from  such  possession,  left  out 
the  word  ** recent.**  The  error  in  the  charge  was  immaterial,  and  harm- 
less as  to  the  defendant. 

2.  The  testimony  of  the  accomplice  was  fully  corroborated,  and  the  ver* 

diet  of  guilty  authorized.  Judgment  affirmed. 

Decided  Kovekber  7,  1911. 

Indictment    for    burglary;    from    Bibb    superior    court — Judge 

Felton.     February  3,  1911. 

W.  D.  Nottingham,  W,  A,  McClellan,  for  plaintiff  in  error. 

Walter  J,  Grace,  solicitor-general,  contra. 
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3637.     HOLLOWAY  r.  THE  STATE. 

Even  though  a  witness  be  successfully  impeached  by  proof  of  general  bad 
character,  yet  where  his  testimony  as  to  the  transaction  in  dispute  is 
corroborated  in  material  particulars,  the  jury  have  a  right  to  believe 
that  as  to  that  particular  transaction  he  is  telling  the  truth. 
Decided  Noyekbeb  7,  1911. 

Indictment  for  sale  of  liquor;  from  Pike  superior  court— Judge 
Daniel.    May  22,  1911. 

Meadows  testified,  that  Stocks,  chief  of  police,  gave  him  25  cents 
and  an  empty  bottle  to  get  whisky  from  the  defendant,  and  he 
went  into  her  house  and  bought  whisky  from  her,  pa3ring  her  10 
cents  for  it,  and  returned  the  bottle,  with  this  whisky  in  it,  and 
15  cents  in  change,  to  Stocks,  who  was  waiting  in  front  of  the* 
house;  also  that  his  own  character  was  bad  and  sometimes  he 
would  not  believe  himself  on  oath.  Stocks  testified,  that  he 
searched  Meadows,  found  he  had  no  whisky  or  money,  gave  him 
25  cents  and  an  empty  bottle,  and  waited  outside  while  Meadows 
went  in  the  defendants  house,  and  in  a  few  minutes  Meadows  re- 
turned the  bottle  to  him,  with  whisky  in  it,  and  15  cents;  that  the 
defendant  pleaded  guilty  in  the  mayor's  court;  and  that  Meadows's 
character  was  bad  and  he  would  not  believe  him  on  oath.  These 
were  the  only  witnesses  introduced  for  the  State.  The  defendant 
made  the  following  statement  to  the  jury :  "Ben  Meadows  came  to 
my  house  a  few  days  before,  this  time,  and  had  a  basket  and  some 
whisky  in  it.  He  came  in,  got  something  out  of  the  basket,  and 
went  out  I  never  sold  him  any  whisky  in  my  life.  I  was  ironing 
when  he  came  in,  and  he  asked  me  for  some  whisky,  and  I  told  him 
I  did  not  have  any,  and  he  went  out." 

Henry  O.  Farr,  for  plaintiff  in  error. 

J.  W,  Wise,  solicitor-general,  contra. 

BussELL,  J.  The  motion  for  a  new  trial  raises  only  the  question 
whether  under  the  evidence  the  conviction  was  legal.  We  are 
inclined  to  agree  with  the  main  witness  himself,  and  also  with  the 
policeman,  that  the  former's  character  is  bad,  and  that,  as  a  gen- 
eral proposition,  his  testimony  would  be  unworthy  of  credit;  but 
the  circumstances  of  corroboration  are  such  as  might  authorize 
the  inference  that  the  witness  was  telling  the  truth  as  to  the 
transaction  testified  to  in  the  instant  case.     Strozier  v.  Carroll, 
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31  Oa.  557;  Powell  v.  State,  101  Ga.  20  (5),  (39  S.  E.  309,  65  Am. 
St.  Eep.  277) ;  Haynes  v.  State,  17  Oa.  465.  The  only  question  in- 
volved was  one  to  be  determined  by  the  jury,  and  by  the  jury 
alone.  There  is  no  limitation  on  the  power  of  a  jury  to  credit  a 
witness,  unless  the  facts  testified  to  by  him  be,  according  to  the 
common  knowledge  of  mankind,  inherently  impossible.  Pyles  v. 
State,  3  Oa.  App.  29  (59  S.  E.  193) ;  Jolly  v.  State,  5  Oa.  App. 
454  (63  S.  E.  520).  Judgment  affirmed. 


3568.     BROWN  v.  THE  STATE. 

1.  On  the  trial  of  an  indictment  for  murder,  where  the  offense  of  vol- 
untary manslaughter  is  reasonably,  deducible  from  the  evidence  or  the 
defendant's  statement  to  the  jury,  considered  separately  or  together,  a 
charge  on  the  law  of  voluntary  manslaughter,  and  a  verdict  for  that 
offense,  were  authorized.  Cain  v.  State,  7  Ga.  App.  24  (65  S.  E.  1069) ; 
Pyle  v.  State,  4  Oa.  App.  811  (62  S.  E.  640) ;  Bell  v.  State,  130  Oa.  865 
(61  S.  E.  996)  ;  StHckland  v.  State,  133  Oa.  76  (66  S.  E.  148). 

2.  The  credibility  of  a  witness  is  exclusively  for  determination  by  the  jury, 
and,  although  a  witness  may  have  been  successfully  impeached,  it  is 
left  to  the  discretion  of  the  jury  to  decide  whether  his  testimony  has 
been  corroborated;  and,  while  it  would  be  their  duty  to  disregard  en- 
tirely the  testimony  of  an  impeached  witness,  unless  corroborated,  yet 
they  have  the  right  to  believe  the  evidence  of  a  witness,  notwithstanding 
the  impeachment,  and  in  the  absence  of  any  corroboration.  Section  5884 
of  the  Civil  Code  (1910)  is  not  intended  as  an  abridgment  of  the  ab- 
solute right  of  the  jury  to  determine  as  to  the  credibility  of  witnesses. 

3.  The  right  of  a  parent  to  protect  and  defend  his  minor  daughter  from 
seduction  or  debauchery  exists  under  the  law  of  the  State  without  other 
qualification  than  tliat  stated  in  the  statute,  to  wit,  that  the  act  of 
the  parent  must  be  one  of  protection  or  defense  against  intended  or  pro- 
gressing wrong,  and  not  in  punishment  or  revenge  for  a  past  injury.  A 
charge  to  this  effect  was  applicable  to  the  facts  of  this  case. 

4.  The  excerpts  from  the  charge  embraced  in  the  sixth  and  seventh  grounds 
of  the  motion  for  a  new  trial  correctly  state  the  law  as  repeatedly  de- 
cided by  the  Supreme  Court,  and  were  pertinent  and  applicable  to  the 
evidence. 

6.  The  right  of  the  accused  to  make  to  the  jury  a  statement  in  his  defense 
is  strictly  a  personal  privilege,  granted  by  the  statute,  and,  whether 
written  or  oral,  the  statement  must  be  read  or  spoken  by  the  accused, 
and  not  by  his  attorney. 

Decided  Novembeb  7,  1911. 

Conviction  of  voluntary  manslaughter;  from  Pulaski  superior 

court— Judge  Martin.    June  16, 1911. 


Digitized  by  VjOOQ IC 


App.]  OCTOBER  TERM,  1911.  5I 

Herbert  L.  Orice,  H.  E.  Coates,  W.  L.  £  Warren  Orice,  for 
plaintiff  in  error. 

E.  D.  Graham,  solicitor-general,  contra. 

Hill,  C.  J.  Brown  was  indicted  for  murder,  and  was  convicted 
of  voluntary  manslaughter.  His  motion  for  a  new  trial  having 
been  overruled,  the  case  is  here  for  review.  In  addition  to  the 
usual  general  grounds,  the  motion  for  a  new  trial  contains  the  fol- 
lowing assignments  of  error : 

(1)  Under  the  evidence  the  killing  was  either  murder  or  jus- 
tifiable homicide,  and  the  verdict  of  manslaughter  is  contrary  to 
law. 

(2)  The  evidence  of  only  one  witness  proved  the  guilt  of  the 
accused,  and,  this  witness  having  been  successfully  impeached  in 
several  material  particulars,  and  the  evidence  of  this  one  witness 
not  having  been  corroborated  in  any  material  particular,  as  re- 
quired by  section  5884  of  the  Civil  Code  (1910),  there  was  no 
credible  evidence  to  support  the  verdict. 

(3)  The  evidence  did  not  authorize  a  charge  on  the  law  of  vol- 
untary manslaughter. 

(4)  The  court  charged,  without  qualification  or  explanation, 
that  parents  and  children  may  mutually  protect  each  other,  and 
there  was  no  evidence  to  support  such  charge. 

(5)  The  court  charged  that  "a  parent  may  protect  his  minor 
daughter  from  debauchery  to  the  same  extent  that  a  husband  would 
be  allowed  to  defend  and  protect  the  chastity  and  virtue  of  his 
wife.*'  This  was  error,  for  the  reason  that  the  evidence  did  not 
show  that  the  deceased  was  engaged  in  protecting  either  his  wife  or 
his  daughter  from  debauchery. 

(6)  The  court  charged:  "So,  if  the  deceased.  Nelson  Spivey, 
assaulted  the  defendant  on  the  ground  that  the  defendant  was 
committing  a  sexual  act  with  the  daughter  of  Xelson  Spivey,  if 
this  was  being  done,  it  would  be  justifiable;  but  [for]  what  was 
done  in  the  past,  and  to  avenge  such  conduct  after  its  occurrence, 
the  deceased.  Nelson  Spivey,  would  not  have  a  right  under  the  law 
to  make  the  assault  and  attack  upon  the  defendant,  and  the  de- 
fendant would  not  be  deprived  of  his  right  of  self-defense  to  re- 
sist and  repel  the  assault."  There  was  no  evidence  of  the  hypo- 
thetical recital  in  this  charge,  and  it  was  calculated  to  injure  the 
defense. 
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(7)  On  this  subject  the  court  further  charged:  "That  is  to 
say,  in  the  case  now  on  trial,  before  Nelson  Spivey  would  have 
been  authorized  to  make  an  attack  upon  the  defendant,  it  must 
appear  from  the  evidence  that  the  defendant  and  the  daughter  of 
Nelson  Spivey  were  then  in  the  act  of  having  sexual  intercourse,  or 
that  the  situation  was  such  at  that  particular  time  that,  as  a  rea- 
sonable man.  Nelson  Spivey  could  not  tell  whether  it  was  just 
over,  or  just  about  to  begin.  Under  these  conditions,  a  party 
would  have  a  right  to  make  an  assault,  even  to  taking  life,  and 
the  party  against  whom  the  assault  was  made  would  not  have  the 
right  to  resist  him,  even  by  taking  his  life."  Error  because  this 
statement,  without  qualification,  is  not  the  law  of  Georgia;  and 
also  because  there  was  no  evidence  to  justify  the  charge,  and 
it  was  calculated  to  injure  the  defendant  before  the  jury. 

(8)  The  court  charged  the  jury  on  the  subject  of  the  im- 
peachment of  witnesses  by  proof  of  contradictory  statements,  not 
made  under  oath,  and  by  proof  of  bad  character,  and  the  weight 
to  be  given  the  testimony  of  such  witnesses,  when  there  had  been 
no  attempt  by  either  side  to  impeach  any  witness  by  either  of 
these  methods.  This  was  calculated  to  confuse  the  jury  in  weigh- 
ing the  evidence  of  Delia  Spivey,  a  witness  for  the  State,  who,  as 
movant  insists,  had  been  impeached  by  proof  of  perjury,  and 
there  was  no  evidence  to  justify  this  charge. 

(9)  At  the  conclusion  of  the  evidence,  the  accused  stated  that 
his  statement  to  the  jury,  made  on  the  previous  trial,  had  been 
written  out  by  the  oflScial  stenographer,  and  he  desired  to  make 
the  same  statement  on  the  present  trial,  and  his  attorney  would 
read  it  for  him.  The  solicitor-general  admitted  that  the  statement 
proposed  to  be  read  was  the  one  which  the  accused  had  made  at 
the  previous  trial,  but  objected  to  counsels  reading  it.  The  court 
sustained  the  objection,  and  said  to  the  accused  that  he  could  go 
on  the  stand  and  make  to  the  jury  just  such  statement  as  he  saw 
fit,  and  the  accused  did  so.  It  is  insisted  that  this  ruling  was 
error,  because  it  deprived  the  accused  of  the  right,  given  him  by 
law,  "to  make  to  the  court  and  jury  such  statement  in  the  case  as 
he  may  deem  proper  in  his  defense." 

The  evidence,  substantially  stated,  is  as  follows :  On  the  night  of 
the  homicide,  Nelson  Spivey  was  at  home  with  his  wife  and  sev- 
eral children.     About  7  o'clock,  a  little  son  came  into  the  room, 
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and  told  his  father  that  "Delia  is  over  yonder  in  that  house  with 
Bill.  *'  Delia  was  a  daughter,  about  17  years  old,  and  Bill  was  the 
accused.  The  house  referred  to  was  a  vacant  house  in  a  field  nearly 
a  quarter  of  a  mile  from  the  home  of  the  deceased.  Immedi- 
ately on  getting  this  information,  the  decedent  took  his  whip 
and  went  out.  In  10  or  15  minutes,  a  shot  was  heard  coming 
from  the  direction  of  the  vacant  house.  Members  of  the  family 
vent  towards  the  house  in  a  few  minutes,  and  found  the  body  ly- 
ing in  a  path  going  by  the  vacant  house,  and  about  30  feet  away 
from  the  door.     He  had  been  killed  by  a  bullet  through  the  breast. 

The  girl  Delia  testified,  that  she  and  Bill  (the  accused)  were 
sitting  on  the  floor  in  the  vacant  house  alone,  engaged  in  conversa- 
tion, when  her  father  suddenly  appeared  in  the  door;  that  she 
jumped  up  and  ran  out  by  her  father,  and  had  gone  some  little 
distance,  when  she  heard  the  report  of  a  gun  in  the  direction  of 
the  house  from  which  she  had  run;  that  she  saw  a  pistol  in  the 
pocket  of  the  accused  while  they  were  sitting  on  the  Qoor  talking; 
that  neither  her  father  nor  the  accused  spoke  while  she  was  present, 
and  she  noticed  nothing  in  her  father^s  hand  when  he  appeared. 
She  did  not  know  what  occurred  between  the  two  after  she  ran 
away  and  just  previous  to  the  fatal  shot.  She  testified  that  the 
accused  and  herself  had  not  been  guilty  of  any'  immoral  conduct, 
and  were  not  in  the  house  for  that  purpose.  On  cross-examina- 
tion, she  testified  that,  while  she  did  not  remember  the  details  of 
her  testimony  on  the  previous  trial,  the  account  she  then  gave  of 
the  occurrence  just  before  the  homicide  was  not  the  truth;  that 
she  was  then  "scared,"  as  she  had  never  before  been  in  a  court- 
house, but  that  now  "I  am  trying  to  tell  this  thing  like  it  was." 
It  may  be  here  stated  that  the  only  material  conflict  in  her  evi- 
dence on  this  trial  and  the  previous  one  was  as  to  the  place  where 
the  accused  and  herself  were  talking  when  they  were  interrupted  by 
the  sudden  appearance  of  her  father.  She  then  testified  that 
they  were  standing  in  the  path  near  the  vacant  house,  and  that 
a  third  person  was  present.  The  remainder  of  her  evidence  on  both 
trials  is  substantially  the  same.  Whatever  was  said  or  done  by 
either  the  accused  or  the  decedent  at  the  time  of  the  homicide  is  not 
disclosed  by  the  evidence. 

The  accused,  in  his  statement  to  the  jury,  said  that  he  and  a 
companion  met  Delia  in  the  pathway  going  by  the  vacant  house ; 


Digitized  by  VjOOQ IC 


64  BROWN  V.  STATE.  ,         mq  (Jg 

that  they  stopped  and  spoke  to  her;  that  he  was  about  to  pass  on, 
when  she  told  him  that  she  had  something  to  tell  him;  and  that 
while  they  were  talking  the  decedent  came  up  to  them  and  asked 
what  they  were  doing  there,  and  he  replied,  "Nothing;"  that 
Delia  ran  away,  and  her  father  struck  him  on  the  head  with  a  whip ; 
that  he  "broke  and  ran,"  and  the  decedent  pursued  him,  striking 
him  repeatedly  with  the  whip.  "I  fell,  and  he  wore  his  whip  out 
on  me,  so  he  could  not  use  it;  broke  it  up.  He  run  his  hand  in 
his  pocket  and  got  out  his  knife,  and  opened  it  with  his  teeth,  and, 
as  he  got  it  open,  I  shot  him.     That  is  just  the  way  it  was." 

Two  witnesses  in  behalf  of  the  accused  testified,  that  the  body  of 
the  decedent  was  found  about  30  or  40  yards  from  the  old  vacant 
house  in  the  path  leading  by  the  house  through  the  field;  that 
about  30  yards  from  the  house  and  40  yards  from  where  the  body 
was  found  the  appearance  of  the  ground  indicated  that  a  struggle 
had  taken  place;  that  a  broken  whip  was  on  the  ground  by  the 
body,  and  ap  open  knife  was  in  the  left  hand  of  the  decedent.  No 
powder  stains  were  found  on  the  clothing  of  the  decedent. 

Several  of  the  grounds  of  the  motion  for  a  new  trial  relate  to 
the  same  subject,  and  we  will  group  them  and  decide  the  questions 
raised,  in  the  light  of  the  evidence. 

1.  Could  the  jury  reasonably  deduce  from  the  evidence  and 
the  statement  of  the  accused  the  crime  of  volxmtary  manslaughter? 
The  evidence  alone  does  not  clearly  show  the  grade  of  the  offense; 
indeed,  it  does  not  conclusively  prove  any  offense.  The  killing  by 
the  accused  is  reasonably  inferable  from  all  the  circumstances,  but 
what  immediately  preceded  the  killing,  or  what  caused  it,  is  more 
or  less  a  matter  of  speculation,  so  far  as  the  evidence  discloses. 
The  only  witness  for  the  State  saw  the  pistol  in  the  pocket  of  the 
accused.  She  saw  her  father  enter  the  door,  but  did  not  see  any 
weapon  in  his  possession.  She  immediately  fled,  and,  when  some 
distance  from  the  scene,  heard  the  report  of  the  pistol.  The  strug- 
gle between  the  two  men  took  place  outside  the  h(Ju8e.  The  con- 
dition of  the  ground,  and  the  broken  whip,  the  open  knife,  the  bul- 
let in  the  breast  of  the  deceased,  proved  a  struggle.  The  partic- 
ulars of  this  struggle  must  be  left  to  conjefiture,  except  as  stated 
to  the  jury  by  the  accused.  This  statement  had  such  force  only  as 
the  jury  might  think  it  right  to  give  it.  Penal  Code  (1910),  § 
1036.  They  had  the  exclusive  right  to  reject  it  altogether,  or  ac- 
cept it  altogether,  to  believe  it  in  part,  or  disbelieve  it  in  part. 
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In  the  exercise  of  this  unlimited  discretion,  they  chose  to  accept 
as  the  truth  that  part  of  the  statement  which  authorized  the  ver- 
dict of  voluntary  manslaughter.  They  accepted  the  statement  of 
the  accused  that  the  decedent  was  striking  him  with  the  whip. 
They  rejected  the  statement  that  the  accused  did  not  shoot  until 
the  decedent  drew  his  kniffe  and  opened  it  with  his  teeth,  and  was 
about  to  cut  him.  They  probably  rejected  entirely  the  statement 
relating  to  the  knife.  There  were  circumstances  that  indicated 
that  the  knife  defense  was  fabricated.  The  knife  was  not  found 
by  those  who  first  reached  the  dead  man.  Its  appearance  was  co- 
incident with  the  appearance  of  the  friends  of  the  accused.  It  was 
found  opened  in  the  open  left  hand  of  the  decedent,  and  no  pow- 
der-bum or  stain  was  found  upon  the  clothing  of  the  decedent. 
The  jury  doubtless  thought  that  the  whipping  was  not  an  attempt 
te  commit  a  felony,  and  therefore  the  killing  was  not  justifiable,  but 
was  an  assault  sufficient  to  arouse  the  excitement  of  passion  and  to 
reduce  the  crime  to  manslaughter.  If  they  had  concluded  that 
the  whipping  by  the  outraged  parent,  of  the  man  who  was  appar- 
ently intending  to  debauch  his  young  daughter,  was  fully  war- 
ranted, and  that  the  accused  had  no  rights  under  the  law,  this 
court  would  have  approved.  If  they  had  thought  that  the  at- 
tempted seducer  of  the  daughter  should  have  submitted  to  the  just 
chastisement  inflicted  by  the  angry  father,  and,  without  violent 
resistance,  "writhed  in  grace  and  groaned  in  melody,"  keeping  time 
to  the  crack  of  the  whip,  and  that  the  killing  of  the  father  by 
the  wrong-doer  was  murder,  the  finding  would  have  been  in  accord 
with  law  and  justice.  The  verdict  of  voluntary  manslaughter  was 
not  only  fully  warranted  by  the  circumstances,  and  that  portion  of 
the  statement  of  the  accused  which  the  jury  believed,  but  was 
largely  tempered  by  mercy. 

2.  (Second  and  eighth  grounds.)  The  evidence  of  the  girl, 
Delia  Spivey,  was  immaterial  and  irrelevant  as  relating  to  the 
verdict  of  manslaughter.  As  above  suggested,  what  she  testified 
on  this  trial,  or  on  the  first  trial,  did  not  present  any  thfeory  upon 
which  the  grade  of  the  homicide  could  have  been  satisfactorily  de- 
termined. But  the  credibility  of  the  testimony  was  entirely  for 
the  jury.  It  was  for  them  to  decide  whether  she  was  telling  the 
truth  on  this  or  on  the  former  trial.  Suppose  the  jury  believed 
her  statement  that  she  was  "scared"  when  she  testified  on  the  pre- 


Digitized  by  VjOOQ IC 


56  BROWN  V.  STATE.  [iQ  Ga. 

vious  trial,  but  was  now  telling  the  truth,  would  they  not  have  had 
the  right  to  do  bo?  While  section  5884  of  the  Civil  Code  (1910) 
declares  that,  "if  a  witness  swear  wilfully  and  knowingly  falsely, 
his  testimony  ought  to  be  disregarded  entirely,  unless  corroborated 
by  circumstances,  or  other  unimpeached  evidence,"  yet  the  jury 
may  credit  even  an  impeached  witness  without  any  corroboration. 
The  whole  question  of  the  credibility  of  witnesses  is  wisely  left 
to  the  jury  under  any  and  all  circumstances,  and,  though  Ananias 
and  Sapphira  spoke  again,  the  law  would  not  strike  them  dead^but 
would  leave  their  testimony  to  be  weighed  and  accepted  or  rejected 
by  the  jury.  In  this  case  there  were  circumstances  of  corrobora- 
tion. 

3.  It  is  said  in  the  fourth  and  fifth  grounds  of  the  motion 
for  a  new  trial  that  the  court  erred  in  charging,  without  qualifica- 
tion or  explanation,  that  "parents  and  children  may  mutually  pro- 
tect each  other,  and  justify  the  defense  of  the  person  or  reputation 
of  each  other;"  and  also  that  there  was  no  evidence  to  justify  the 
charge.  This  excerpt  is  in  the  exact  language  of  the  statute. 
Penal  Code  (1910),  §  74.  We  are  .not  aware  of  any  qualification 
of  this  mutual  right,  except  that  stated  in  the  statute,  that  the 
act  must  be  in  "protection"  or  in  "defense;"  and  certainly  the 
statement  of  this  right  with  the  statutory  qualification  needs  no 
other  explanation.  We  think,  also,  that  the  facts  fully  justified  the 
instruction.  If  the  time  ever  comes  when  a  father  would  be  au- 
thorized to  protect  and  defend  his  child  of  tender  years,  both  in  her 
person  and  her  reputation,  from  the  machinations  of  the  wicked, 
it  would  be  when  she  was  absent  from  home  at  night  in  a  vacant 
house,  alone  with  a  man  armed  to  prevent  interference,  and  with 
evil  and  criminal  intent.  Under  such  circumstances,  it  would  be 
the  duty  of  the  parent  to  protect  his  child  against  her  own  evil 
inclinations,  and  to  defend  her  from  the  wicked  designs  of  the  man. 

4.  The  sixth  and  seventh  grounds  of  the  motion  for  new  trial 
object  to  excerpts  from  the  charge  where  the  judge  applies  con- 
cretely to  the  facts  of  this  case  the  general  principle  that  a  father 
would  have  the  right  to  protect  and  defend  his  daughter  from  in- 
tended debauchery.  These  excerpts  state  the  law  as  construed  and 
declared  by  the  Supreme  Court  in  many  decisions,  notably  in  Hill 
V.  State,  64  Ga.  453;  Gossett  v.  State,  123  Ga,  431  (51  S.  E. 
394) ;  Drysdale  v.  State,  83  Ga.  744  (10  S.  E.  358,  6  L.  R.  A.  424, 
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20  Am.  St.  R.  340)  ;  Wilkerson  v.  State,  91  On.  734  (17  S.  E.  990, 
44  Am.  St  B.  63) ;  O'Shields  v.  State,  125  Ga.  310  (54  S.  E.  120) ; 
Mize  V.  State,  135  Qa.  291  (69  S.  E.  173).  It  is  insisted,  however, 
that  the  principle  of  law  which  entitles  a  parent  to  protect  and 
defend  his  minor  daughter  from  an  intended  or  progressing  wrong 
of  debauchery,  and,  under  such  circumstances  deprives  the  wrong- 
doer of  his  right  of  defense,  was  not  applicable  to  the  evidence; 
that  if  the  accused  was  guilty  of  the  criminal  act  of  fornication 
with  the  minor  daughter,  it  was  over  before  the  father  appeared  on 
the  scene,  and  that  the  assault  which  the  father  made  on  the  ac- 
cused was  not  in  protection  or  defense,  but  in  punishment  of  a  past 
wrong,  and  therefore  the  accused  had  a  right  to  defend  himself 
from  the  assault  and  attack  of  the  father.  In  Drysdale  v.  State, 
supra,  it  is  held  that  "a  husband  may  attack  for  intimacy  with 
his  wife  in  his  presence,  raising  a  well-founded  belief  that  the 
criminal  act  *  is  just  over,  or  about  to  begin, '  and  the  adulterer, 
though  in  danger,  has  no  right  to  defend  himself  by  using  a  deadly 
weapon.  '^  In  0' Shields  v.  State,  supra,  the  expression,  "  just  over, 
or  about  to  begin,''  was  construed  to  refer  to  a  state  of  facts  and 
circumstances  which  left  doubtful  in  the  mind  of  the  husband  the 
stage  of  the  proceedings  which  his  arrival  interrupted.  The  facts 
and  circumstances  of  this  case  proved  very  clearly  that  a  criminal 
act  had  been  committed  or  was  intended.  Whether  it  was  "just 
over,  or  about  to  begin,"  was  not  so  clear;  but  the  circumstances 
were  surely  suflBcient  to  justify  iu  the  mind  of  the  father  a  doubt 
as  to  the  "stage  of  the  proceedings  his  arrival  interrupted." 
Where  a  father  finds  his  17-year-old  daughter  in  a  vacant  house 
alone  at  night,  away  from  any  near-by  habitation,  in  company  with 
a  man  fully  armed  for  any  emergency,  and  she  immediately  flees 
from  the  scene,  we  think  the  law  would  be  very  lenient  with  the 
father,  and  readily  give  him  the  benefit  of  any  doubt  that  the  in- 
criminatory circumstances  might  raise  in  his  troubled  and  outraged 
mind.  We  think  the  facts  and  circumstances  authorized  the  trial 
judge  to  charge  the  principle  laid  down  in  the  Drysdale  case,  supra, 
as  interpreted  in  the  0' Shields  case,  supra. 

It  is  insisted  that  the  trial  judge,  in  this  connection,  committed 
the  same  error  for  which  i;he  Supreme  Court  granted  another 
trial  m  Brown  v.  State,  135  Oa.  656  (70  S.  E.  329).  There  are 
two  reasons  why  this  contention  is  not  sound :    First,  the  evidence 
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in  this  record  is  substantially  different  from  the  evidence  on  the 
former  trial.  Here  the  minor  daughter  was  found  under  the  cir- 
cumstances narrated  above,  with  the  accused,  in  an  old  vacant 
house,  some  distance  from  any  other  habitation,  and  the  circum- 
stances left  in  doubt  the  question  whether  the  act  of  debauchery 
was  "just  over,  or  about  to  begin."  According  to  the  evidence  on 
the  former  trial,  the  girl  was  found  in  the  road,  talking  to  the  ac- 
cused, and  a  third  person  was  nearby,  and  there  could  have  been 
no  doubt  that  if  any  immoral  act  had  been  committed  it  was  com- 
pleted before  the  decedent  appeared  on  the  scene;  for  the  only  in- 
ference deducible  from  the  evidence  on  the  first  trial  was  that  the 
immoral  act,  if  it  occurred,  took  place  before  the  accused  and  the 
girl  left  the  old  house,  and  the  homicide  took  place  in  the  road 
near  the  old  house.  The  second  reply  to  this  contention  is  thai 
the  jury  in  the  first  trial  deprived  the  accused  entirely  of  his  right 
of  self-defense,  and  found  him  guilty  of  murder.  On  this  trial, 
while  they  concluded  that  he  was  not  entirely  justifiable  in  defend- 
ing himself  from  the  attack  of  the  father,  they  yet  reduced  his  of- 
fense to  manslaughter,  because  of  such  attack. 

5.  The  right  given  by  the  statute  to  the  accused  "  to  make  to 
the  court  and  jury  such  statement  in  the  case  as  he  may  deem 
proper  in  his  defense"  is  strictly  a  personal  right.  He  can  write 
it  out  and  read  it  to  the  jury,  or  he  can  make  it  orally;  but  he 
must  read  it  or  speak  it.  He  can  not  delegate  this  act  to  his  at- 
torney. There  are  several  reasons  why  it  might  in  some  inst&nces 
defeat  the  ends  of  justice,  by  misleading  the  jury  as  to  the 
truth,  if  the  statement  of  the  accused  could  be  read  by  his  attor- 
ney. The  arts  of  expression  frequently  give  undue  weight  to 
words.  It  is  said  of  the  great  preacher,  Wliitefield,  that  he  could 
thrill  an  audience  by  a  most  insignificant  word.  Even  his  inter- 
jections, his  "Ah!"  of  pity,  and  his  "Oh!"  of  appeal  to  the  sinner, 
were  words  of  tremendous  power,  and  formed  a  most  effective 
weapon  in  his  pulpit  artillery.  The  actor,  Qarrick,  himself  a  mar- 
velous master  of  expression,  said  that  he  would  "give  a  hundred 
guineas  if  he  could  utter  the  word  *  Oh !  *  as  Whitefield  did."  And 
so  an  eloquent  attorney,  by  potent  elocution  and  a  trick  of  em- 
phasis, when  speaking  as  the  accused,  might  in  some  cases,  by 
the  mere  utterance  of  the  words,  "Gentlemen  of  the  jury,  before 
Ood  I  protest  my  innocence,"  mislead  them  into  thinking  that  he 
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was  really  speaking  the  truth.  And,  on  the  other  hand,  the  hesi- 
tating manner  of  one  on  trial,  caused  by  consciousness  of  guilt, 
sometimes  of  itself  would  indicate  to  the  jury  the  truth.  The  stat- 
ute, however,  is  so  explicit  that  it  is  hardly  necessary  to  give  any 
reason  in  support  of  the  opinion  here  expressed.  There  was  no 
error  in  refusing  to  allow  the  attorney  for  the  accusal  to  read  his 
statement  to  the  jury,  although  he  avouched  it  as  in  truth  hit?  state- 
ment, and  although  it  was  admitted  that,  at  the  previous  trial,  he 
made  the  statement  proposed  to  be  read  by  his  attorney,  and  that 
it  was  correctly  taken  down  and  written  out  by  the  official  stenog- 
rapher. The  accused  was  not  deprived  of  his  right  by  this  rul- 
ing. The  judge  informed  him  of  his  right,  and  he  availed  him- 
self of  it. 

We  have  given  to  this  case  most  careful  consideration,  and  are 
satisfied  that  no  error  was  committed,  and  that  the  verdict  was  as 
favorable  to  the  accused  as,  under  the  law  and  the  evidence,  he 
had  the  right  to  expect.  Judgment  affirmed. 


3580.    JONES  r.  THE  STATE. 

1.  "Tbe  courts  judicially  know  that  the  term  *  greenback'  is  the  popular 
name  used  to  designate  a  certain  species  of  the  currency  of  the  Ignited 
States." 

2.  The  evidence  amply  authorized  the  verdict  of  guilty,  and  no  error  of 
law  appears. 

Decided  November  7,  1911. 

Indictment  for  robbery;  from  Dougherty  superior  court— Ju(l«:e 
Prank  Park.     June  5,  1911. 

Rebecca  Jones  was  convicted  of  robbery.  The  evidence  intro- 
duced by  the  State  tended  to  show  that  she  had  conspired  with  cer- 
tain others  to  entice  the  prosecutor  under  a  railway  trestle,  where 
he  was  robbed  of  $135.  She  admitted  her  presence  at  the  robbery, 
but  denied  that  she  took  part  in  it  She  stated  that  she  and  the 
prosecutor  were  passing  under  the  trestle,  when  he  was  robbed  by 
others,  and  that  as  soon  as  they  grabbed  him  she  broke  and  ran. 
There  was  also  evidence  from  which  the  jury  could  have  found  an 
alibi.  The  man  who  was  robbed  identified  the  defendant  as  the 
one  who  had  enticed  him  under  the  trestle,  and  testified  that  be- 
fore they  got  there  she  waited  until  one  of  the  men,  who  she  says 
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did  the  robbing,  could  join  them.     He  testified,  also,  that  she  par- 
ticipated in  the  actual  robbery. 

R.  J.  Bacon,  for  plaintiff  in  error. 

W,  E.  Wooten,  solicitor^general,  F.  A.  Hooper,  contra. 

Russell,  J.  1.  The  man  robbed  testified  as  follows:  "I  was 
robbed  of  $135  of  lawful  money.  It  was  greenback  money,  and 
would  pass.  It  was  my  individual  money,  and  it  was  all  paper 
money,  greenbacks  in  fives  and  tens."  It  is  claimed  that  there  is 
a  variance  in  this  proof  from  the  allegation  in  the  indictment, 
which  charged  the  robbery  of  $135  of  lawful  money.  "The  courts 
judicially  know  that  the  term  'greenback*  is  the  popular  name  used 
to  designate  a  certain  species  of  the  currency  of  the  United  States." 
McDonald  v.  State,  2  Oa.  App.  633  (2),  (58  S.  E.  1067). 

2.  The  evidence  practically  demanded  the  verdict  of  guilty. 
The  charge  was  free  from  error.  The  assignments  of  error  based 
on  the  failure  of  the  judge  to  charge  the  principles  of  law  therein 
stated  show  that  no  written  requests  were  submitted,  and  in  the 
absence  thereof  the  defendant  can  not  compkin. 

Judgment  affirmed. 


3633.    Bush  v.  Town  of  Minter. 

Hill,  C.  J.  Where  a  petition  for  certiorari  raised  only  the  points  that 
the  finding  of  the  police  court  was  without  any  evidence  to  support  it, 
and  that  the  venue  of  the  offense  was  not  proved,  and  the  evidence 
as  set  out  in  the  petition  clearly  showed  a  violation  of  the  municipal 
ordinance  for  which  the  accused  was  convicted,  and  that  the  offense  was 
committed  ^within  the  city  limits **  of  the  municipality,  there  was  no 
error  in  refusing  to  sanction  the  application  for  the  writ. 

Judgment  affirmed. 
Decided  November  7,  1911. 

Certiorari;  from  Laurens  superior  court— Judge  Martin.     July 
13,  1911. 

Hal  B.  Wimherly,  for  plaintiff  in  error. 
W.  C.  Davis,  contra. 
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3640.     MORSE  r.  THE  STATE. 

1.  It  is  not  error  for  the  judge  to  charge  the  jury  that  **  evidence  may  be 
autoptic  preference, "  when  the  meaning  of  the  technical  words  is  clearly 
made  known  to  the  jury  in  plain,  understandable  language. 

2.  Whether  a  judge,  by  language  used  in  his  charge  to  the  jury,  violates 
the  provisions  of  the  code,  by  intimating  or  expressing  an  opinion  as 
to  what  has  been  proved,  will  be  determined  in  the  light  of  the  entire 
oontezt;  and,  though  it  appears  that  the  language,  standing  alone, 
might  convey  an  intimation  of  the  judge's  opinion  on  one  of  the  facts 
of  the  case,  still  if,  from  an  examination  of  the  entire  context,  it  ap- 
pears that  the  language  was  in  fact  hypothetical,  no  infraction  of  the 
statutory  limitation  upon  the  judge's  power  will  be  declared,  unless,  in- 
deed, the  very  ambiguity  of  the  language  is  such  as  naturally  to  leave 
upon  the  minds  of  the  jury  the  impression  that  the  judge  was  in  fact  in- 
timating or  expressing  an  opinion  upon  some  issuable  phase  of  the 
case. 

3.  Where,  in  a  case  involving  the  question  as  to  whether  a  certain  liquid  is 
an  intoxicating  liquor^  the  State  introduces  in  evidence  the  liquor  itself, 
it  is  proper  for  the  court  to  instruct  the  jury  that  they  may  make  per- 
sonal inspection  of  the  liquid,  may  apply  their  own  senses  to  it,  may 
look  at  it,  smell  of  it,  taste  of  it,  and  thereby  determine  whether  it  is 
or  is  not  an  intoxicating  liquor,  subject  to  the  limitation  that  they  must 

not  drink  such  a  quantity  as  that,  if  it  were  intoxicating  liquor  it  would 
make  them  drunk. 

4.  A  general  verdict  of  guilty,  upon  an  indictment  containing  two  counts 
charging  different  offenses,  which  are  in  fact,  as  well  as  in  theory,  sep- 
arate transactions,  can  not  be  sustained,  where  there  is  no  evidence  to 
support  a  prosecution  upon  one  of  the  counts. 

Decided  November  7,  1911. 

Indictment  for  the  sale  of  liquor,  etc. ;  from  Bibb  superior  court 
-Judge  Felton.     July  6,  1911. 

Jesse  Harris,  C.  A.  Olawson,  John  P,  Ross,  for  plaintiff  in  error. 

If.  J.  Grace,  solicitor-general,  contra. 

Powell,  J.  Morse  was  tried  on  an  accusation  containing  two 
counts,  the  first  of  which  charged  the  sale  of  intoxicating  liquors, 
and  the  other  of  which  charged  the  keeping  of  liquors  on  hand 
at  his  place  of  business. 

1.  The  first  assignment  of  error  is  that  the  court  erred  in  charg- 
ing the  jury  as  follows:  "Evidence  may  be  autoptic  proference." 
Error  is  assigned  as  to  this  charge  on  two  grounds:  (1)  that 
the  statement  is  abstractly  incorrect;  and  (2)  that  it  is  mislead- 
ing. Considering  these  points  in  reverse  order,  we  may  say  (to 
borrow  a  Hibemicism  from  the  private  vocabulary  of  an  ex- Justice 
of  the  Supreme  Court  of  this  State)  that  the  language  excepted 
to  is  neither  leading  nor  mi^eading. 
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As  to  the  other  objection — that  the  language  is  abstractly  incor- 
rect— if  incorrectness  from  a  legal  standpoint  is  intended,  the  ob- 
jection may  be  disposed  of  by  citing  Wigmore  on  Evidence,  §  1150 
et  seq.  If  philological  incorrectness  is  referred  to,  the  objection 
is  more  tenable;  for,  while  "autoptic"  is  a  good  word,  with  pride  of 
ancestry,  though  perhaps  without  hope  of  posterity,  the  word  "prof- 
erence''  is  a  glossological  illegitimate,  a  neological  love-child,  of 
which  a  great  law  writer  confesses  himself  to  be  the  father  (see  Wig- 
more  on  Evidence,  §  1150,  note  1).  Despite  all  this,  we  can  not 
brand  the  statement  as  reversible  error.  This  court  is  rather  lib- 
eral in  allowing  the  judges  on  the  trial  bench  the  privilege  of  big 
words.  Cf.  G.,  F,  &  A.  R.  Co,  v.  Sasser,  4  Ga.  App.  276  (61  S.  E. 
505),  wherein  we  refused  to  reverse  the  judgment  because  a  judge 
of  a  city  court  used  the  word  "obvious"  in  his  charge  to  the  jury. 

Now,  lest  our  manner  of  treating  this  exception  be  regarded  as 
a  reflection  upon  the  very  able  judge  of  the  superior  court  whose 
language  is  under  review,  let  us  hasten  to  explain  that  the  language 
is  all  right— that  to  quote  the  excerpt  alone  does  him  injustice. 
During  the  progress  of  the  trial,  certain  bottles  and  their  contents 
had  been  introduced  in  evidence  and  were  given  the  jury  for 
their  consideration,  and  the  necessity  was  upon  the  judge  of  ex- 
plaining to  the  jurors  what  use  they  could  make  of  this  class  of 
testimony.  As  to  such  evidence  the  older  writers  used  the  phrase 
"real  evidence;"  but  Professor  Wigmore,  in  his  wonderful  treatise, 
has  pointed  out  that  this  is  not  an  accurate  expression,  and  has 
coined  a  new  phrase,  "autoptic  preference,"  to  express  it.  Fol- 
lowing Wigmor^,  Judge  Felton  used  this  expression,  and  then  most 
clearly  explained  and  illustrated  to  the  jury,  in  plain,  simple, 
homely  language,  just  what  the  big  words  mean. 

2.  The  next  assignment  of  error  is  that  the  judge,  in  making 
this  explanation  and  in  applying  it  to  the  facts  of  the  present  case, 
intimated  or  expressed  an  opinion  as  to  one  of  the  essential  ele- 
ments of  the  case.  Vast  quantities  of  what  purported  to  be  in- 
toxicating liquors  were  found  in  and  about  the  defendant's  place 
of  business.  Along  with  the  other  evidence,  the  State  introduced 
two  baskets  containing  half-pint  bottles,  some  labeled  "rye  whisky,"* 
some  "gin,"  and  some  "peach  brandy,"  and  containing  liquors  re- 
sembling in  color  and  odor  the  intoxicating  liquor  indicated  by  the 
labels  on  the  respective  bottles ;  also  a  barrel  similarly  filled.     The 
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defendant  introduced  no  testimony,  and  made  no  statement  in  his 
own  behalf  to  the  jury;  but  he  did  contend,  through  his  counsel, 
that  the  State  had  not  proved  that  the  contents  of  the  bottles  were 
in  fact  intoxicating  liquors.  The  judge  charged  the  jury  that  the 
State  had  introduced  this  physical  evidence  as  "autoptic  profer- 
ence;''  that  the  jury  had  the  right  to  examine  it,  and,  from  an 
examination  thus  personally  to  be  made  by  the  jurors,  determine 
whether  the  bottles  in  fact  contained  intoxicating  liquor  or  not; 
and,  in  this  connection,  the  court  said  to  the  jury:  "In  this  case 
the  State  has  presented  in  court  that  which  the  State  claims  is 
whisky.  You  have  a  right  to  examine  it,  and  look  at  it,  and 
test  it,  and  determine  for  yourselves  whether  or  not  it  is  whisky. 
It  has  been  offered  for  that  purpose,  and  you  have  a  right  to  so 
examine  it.  .  .  It  is  brought  into  court  in  order  that  the  jury 
may  have  an  opportunity  of  determining,  by  the  application  of  their 
own  reason  and  judgment,  that  that  which  the  State  contends  is  a 
fact,  to  wit,  that  this  evidence  offered  here  is,  in  point  of  fact,  whis- 
ky. You  have  a  right,  and  the  State  has  given  you  the  oppor- 
tunity, to  determine  it.  I  don't  mean  by  that  that  you  have  a 
right  to  go  out  there  and  get  drunk  on  this;  I  have  no  reason  to 
presume  any  such  men  would  do  any  such  act." 

The  specific  contention  is  that  the  judge,  by  the  use  of  the  words, 
"I  don^t  mean  by  that  that  you  have  a  right  to  go  out  there  and 
get  drunk  on  this;  I  have  no  reason  to  presume  any  such  men 
would  do  any  such  act,"  intimated  the  opinion  that  if  the  jury 
drank  enough  of  the  liquor,  they  would  get  drunk,  and,  therefore, 
the  opinion  that  the  liquor  was  intoxicating.  At  first  blush,  the 
point  appears  to  be  well  taken;  but,  when  it  is  considered  in  the 
light  of  the  whole  context  (that  portion  of  it  which  has  just  been 
quoted,  as  well  as  other  portions  not  quoted),  we  are  not  certain 
that  the  criticism  is  well  taken.  The  judge  was  speaking  from 
a  hypothetical  standpoint,  and  was  endeavoring  to  convey  to  the 
minds  of  the  jury,  by  a  series  of  illustrations,  what  use  they  might 
make  of  the  physical  evidence  before  them.  His  statement,  prop- 
erly construed,  was  simply  equivalent  to  his  saying  to  the  jury  that 
wherever  the  State  contends  that  a  certain  liquid  introduced  in 
evidence  before  the  jury  is  whisky,  and  the  accused  contends  that 
it  is  not,  the  jury  would  have  the  right  to  look  at  it,  smell  of  it,  and 
taste  of  it,  but  not  to  put  it  to  the  test  of  drinking  such  a  quantity  of 
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it  as  that,  if  it  were  an  intoxicating  liquor,  it  would  make  them 
drunk.  Of  course,  one  way  of  determining  whether  a  liquid  could  in- 
toxicate or  not  would  be  to  drink  a  quantity  of  it  and  see  whether  it 
produced  that  effect,  and  the  judge  was  merely  explaining  to  the 
jury  that  this  test,  while  perhaps  a  logical  one,  was  so  inconsistent 
with  their  duties  as  jurors  that  no  reasonable  man  would  probably 
conclude  that  he,  while  serving  as  a  juror,  would  have  the  right  to 
make  it.  If  this  is  a  correct  construction  to  put  upon  the  judge^s 
language,  there  was  no  error  in  it.  However,  it  will  not  be  neces- 
sary for  us  to  rule  upon  it  directly  and  concretely,  for  the  reason 
that  a  new  trial  is  to  be  granted  in  the  case  upon  another  ground, 
and  it  is  not  at  all  likely  that  exactly  the  same  words  will  be 
used  again ;  and  if  there  be  any  such  ambiguity  in  the  language  as 
that  it  would  as  likely  mislead  the  jury  into  thinking  that  the 
judge  was  expressing  an  opinion,  it  is  not  likely  that  the  same 
words  will  be  used  again,  since  attention  has  been  called  to  the  mat- 
ter. 

3.  One  of  the  exceptions  in  the  record  challenges  the  correctness 
of  the  instruction,  so  far  as  it  lays  down  the  proposition  that  the 
jurors  have  the  right  to  inspect,  smell,  and  taste  a  liquid  introduced 
in  evidence  before  them  for  the  purpose  of  determining  whether  or 
not  it  is  intoxicating  liquor.  We  realize  that  some  courts  of  high 
standing  have  held  that  the  jurors  can  not  make  any  such  tests. 
Some  courts  say  that  the  jurors  may  look  at  it  and  smell  of  it, 
but  not  taste  of  it.  We  believe  the  true  rule  to  be  that  they  may 
do  all  these  things.  We  can  not  see  why  the  sense  of  taste  or  the 
sense  of  smell  does  not  stand  upon  the  same  footing  in  this  respect 
as  the  sense  of  sight.  As  to  the  determining  of  the  nature  and 
character  of  some  physical  things,  the  sense  of  sight  may  be  the 
superior;  but  as  to  liquors  it  is  not.  With  some  men  the  sense  of 
smell  is  as  to  liquors  the  most  accurate;  with  others,  the  sense  of 
taste.  After  more  or  less  practical  experience,  a  person  vrith  any 
fair  sense  of  smell  can  determine,  not  only  whether  a  liquid  is  or  is 
not  whisky,  but  also,  with  a  very  fair  degree  of  accuracy,  what  kind 
of  whisky  it  is,  what  grade  of  whisky  it  is,  and  what  its  constituent 
elements  are ;  that  is  to  say,  the  approximate  ratio,  if  it  be  a  blend, 
in  which  different  kinds  of  liquids  have  entered  into  its  preparation. 
It  is  certainly  in  the  interest  of  truth — the  supreme  object  of  all 
legal  investigation— to  let  the  jurors,  who  are  the  final  arbiters  of 
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the  question^  ^PP^J  to  its  solution  the  most  accurate  sense  they  are 
capable  of  applying.  In  this  connection,  however,  a  limitation 
must  be  noticed  as  to  liquids  claimed  to  be  intoxicating.  The  very 
nature  of  the  juror^s  oflSce  and  of  the  effects  produced  by  intoxi- 
cation make  it  inappropriate,  and,  indeed,  illegal,  that  the  jury 
should  apply  the  supreme  test  of  drinking  such  a  quantity  of  the 
liquor  as  to  make  themselves  liable  to  intoxication,  if  it  in  fact  be 
of  an  intoxicating  character. 

In  this  connection,  one  of  the  present  Justices  of  the  Supreme 
Court  tells  an  amusing  incident  which  occurred  during  his  adminis- 
tration upon  the  trial  bench.  A  case  came  before  him  for  trial,  in- 
volving the  question  as  to  whether  certain  almonds,  which  had 
been  delivered  upon  a  contract  of  sale,  came  up  to  sample.  There 
were  introduced  in  evidence  two  little  sacks  of  almonds,  one  con- 
taining the  sample  and  the  other  containing  almonds  taken  from 
what  had  been  delivered  or  tendered  upon  the  contract.  The  judge 
learnedly  instructed  the  jury  as  to  how  they  should  proceed  with 
their  consideration  of  the  testimony,  and  instructed  them  upon  the 
duty  of  "digesting"  all  the  evidence  and  thus  reaching  a  true  ver- 
dict. They  stayed  out  all  night,  and  next  morning  came  in  with 
a  verdict.  As  the  jury  filed  in  and  indicated  their  willingness  to 
report,  the  judge  directed  the  foreman  to  hand  all  the  papers  in 
the  case,  together  with  the  exhibits,  to  the  clerk.  The  foreman 
replied,  "Your  honor,  here  are  all  the  papers,  but  the  jurors  got 
hungry  last  night  and  digested  the  exhibits."  This  illustrates  that 
the  jurors  must  not  make  too  free  a  use  of  the  real  evidence  before 
them  for  their  consideration.  It  must  be  kept  in  mind,  too,  that 
there  is  a  great  difference  between  allowing  the  jurors  to  exercise 
their  primary  senses  of  sight,  taste,  smell,  etc.,  upon  real  objects 
introduced  before  them,  and  allowing  them  to  make  experiments 
(and  to  drink  the  liquor,  to  see  if  it  be  intoxicating,  is  an  experi- 
ment) with  these  objects  during  their  deliberations  out  of  the  pres- 
ence of  the  court. 

There  are  a  number  of  other  assignments  of  error  upon  the 
charge  of  the  court,  but  we  need  not  discuss  them  in  detail;  for 
they  present  no  new  questions,  and  none  of  them  are  meritorious. 

4.  There  is,  however,  a  compelling  reason  why  a  new  trial  should 
be  granted.  As  we  have  already  said,  the  indictment  contained  two 
counts — the  one  charging  an  illegal  sale  of  liquor,  and  the  other 
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charging  the  keeping  on  hand  of  intoxicating  liquor  at  the  defend- 
ant's place  of  business.  The  jury  found  the  defendant  guilty  upon 
both  counts ;  that  is  to  say,  they  returned  a  general  verdict  of  guilty, 
which  means  in  such  cases  guilty  upon  both  counts.  The  evidence 
is  overwhelming,  so  far  as  the  defendant's  guilt  on  the  second 
count  is  concerned,  but  there  was  no  evidence  whatever  as  to  a 
sale.  The  proof  would  have  fully  justified  a  finding  (if  such  an 
issue  had  been  before  the  jury)  that  the  accused  had  the  liquors  for 
the  purpose  of  illegal  sale ;  but  proof  of  mere  preparedness  to  com- 
mit a  crime  is  not  sufBcient  proof  to  show  that  the  crime  has  in 
fact  been  committed.  The  conviction  upon  the  first  count  can  not 
be  sustained.  This  being  so,  the  verdict  is  without  evidence  to  sup- 
port it.  The  error  is  not  harmless,  for  under  the  indictment  and 
'the  verdict  the  defendant  could  be  sentenced  to  the  maximum  pun- 
ishment for  each  oflEense,  and  the  sentences  might  be  made  cumula- 
tive. The  two  counts  stand  just  as  if  they  were  two  indictments; 
and  the  right  to  impose  sentence,  where  the  verdict  is  general  in 
such  a  case,  is  the  right  to  sentence  as  for  two  separate  and  dis- 
tinct offenses.  The  law  in  this  respect  is  well  established.  Hall 
V.  State,  S  Oa.  App.  747  (70  S.  E.  211) ;  Tooke  v.  State,  4  Ga. 
App.  495  (61  S.  E.  917) ;  Driver  v.  State,  112  Ga.  229  (37  S.  E. 
400).  Judgment  reversed. 


3641.    CoKER  V.  City  of  Tipton. 

Hill,  C.  J.  1.  Questions  involving  the  validity  of  a  municipal  ordinance 
and  the  jurisdiction  of  the  trial  court,  not  made  in  that  court,  and 
raised  for  the  first  time  on  certiorari  in  the  superior  court,  will  not  be 
considered  by  the  latter  court,  or  by  this  court.  8utton  v.  Wctshing- 
ton,  4  Oa.  App.  30  (60  S.  E.  811) ;  8.,  F.  d  W,  Ry,  Co,  v.  Hardin,  110 
Oa.  433  (36  S.  £.  681). 

2.  No  error  of  law  appears,  and  the  verdict  fully  supports  the  finding  of 

the  trial  court.  Judgment  affirmed. 

Decided  NovEifBEB  7,  1911. 

Certiorari;  from  Tift  superior  court— Judge  Thomas.     July  22, 

1911. 

J.  B.  Murrow,  J.  J.  Murray, ^  for  plaintiff  in  error. 

Fulwood  &  Murray,  contra. 
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3669.     Wilson  r.  The  State, 

Hill,  C.  J.  1.  The  indictment  in  this  case  was  not  duplieitous.  It  Mi 
forth  the  offense  as  defined  by  section  513  of  the  Penal  CJode  (1910), 
and  did  not  include  the  offense  as  defined  by  section  522.  The  allega- 
tions were  sufficient  in  form  and  substance,  and  the  demurrer  was  prop- 
erly overruled. 

2.  Ail  indictment  under  section  513  of  the  Penal  Code  ( 1910)  need  not 
allege  the  ownership  of  the  "railroad  train,  locomotive,  car,  coach,  or 
vehicle'*  which  was  being  used  and  run  on  the  railroad-track  when  it 
was  wrecked  or  attempted  to  be  wrecked,  nor  is  it  necessary  to  allege 
and  prove  the  ownership  of  the  railroad-track.  It  was  sufficient  to 
allege  and  prove  that  the  railroad  train,  locomotive,  car,  or  coach  was 
**  passenger  train  No.  2  of  the  Georgia  Railroad,  which  was  then  and 
there  being  used  and  was  on  the  railroad-track  of  the  Georgia  Railroad 
for  the  purpose  of  travel  and  transportation.**  Testimony  that  the 
Georgia  Railroad  was  a  corporation  was  wholly  immaterial,  and  there 
was  no  error  in  excluding  it.  Walker  v.  State,  97  Oa.  213  (22  S.  E. 
528)  ;  Turner  v.  State,  ante,  18  (71  S.  E.  604). 

3.  The  evidence  was  direct  as  to  the  commission  of  the  offense  and  the 
identity  of  the  accused  as  the  offender,  and  the  court  was  not  required  to 
charge  on  the  probative  value  of  circumstantial  evidence  because,  in  ad- 
dition to  the  direct  evidence,  there  were  also  circumstances  indicating 
guilt  Bivina  v.  State,  5  Oa.  App,  434  (63  S.  E.  523),  and  cases  there 
cited. 

4.  The  evidence  supports  the  verdict,  and  no  error  of  law  appears. 

Judgment  affirmed. 
Decided  November  7,  1911. 

Conviction  of  attempting  to  wreck  train;  froni  Warrer  superior 
court— Jndge  Walker.    Jtdy  20,  1911. 

The  indictment  charged  Wilson  with  "the  offense  of  felony- 
attempting  to  wreck  train,  for  that  the  said  .  .  Wilson,  in  the 
county  aforesaid,  on  the  19th  day  of  January,  .  .  1911,  with 
force  and  arms,  did  unlawfully  attempt  to  wreck  a  railroad  train, 
locomotive,  car,  coach,  and  passenger  train  No.  2  of  the  Georgia 
Railroad,  which  was  then  and  there  being  used  and  run  on  the 
railroad  track  of  the  Georgia  Railroad  for  the  purpose  of  travel 
and  transportation,  and  which  was  then  and  there  in  motion  and 
moving  in  the  direction  of  Augusta,  Ga.,  from  Atlanta,  Ga.,  and 
same  was  done  then  and  there  by  placing  a  long  piece  of  iron  anrl 
a  cross-tie,  a  piece  of  wood,  on  and  across  said  railroad  track,  a 
point  on  said  railroad  track  between  Camak,  Ga.,  and  Mesena,  Ga., 
contrary  to  the  laws  of  said  State,"  etc.  The  defendant  demurred 
to  the  indictment  generally,  and  on  the  ground  that  it  charged  two 
separate  and  independent  offenses  in  the  same  count.     Exception  is 
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taken  to  the  overruling  of  the  demurrer,  and  also  to  the  refusal 
of  a  new  trial.  The  motion  for  a  new  trial  was  based  on  the 
grounds  that  the  verdict  was  unsupported  by  evidence,  that  the 
court  erred  in  not  charging  the  jury  in  reference  to  circumstantial 
evidence,  and  that  the  court  erred  in  refusing  to  allow  the  engineer 
of  the  train  in  question  to  testify,  in  response  to  a  question,  pro- 
pounded by  counsel  for  the  defendant,  that  the  railroad  on  which 
the  obstruction  was  placed,  and  on  which  he  was  running  the  en- 
gine at  the  time  alleged  in  the  indictment,  was  the  property  of  the 
Georgia  Railroad  and  Banking  Company,  and  was  operated  by 
the  Louisville  and  Nashville  Railroad  Company  and  the  Atlantic 
Coast  Line  Railroad  Company  as  lessees;  the  court  rejecting  this 
testimony  on  the  ground  that  it  was  immaterial  and  irrelevant. 

M.  L.  Felts,  for  plaintiff  in  error. 

Thomas  J.  Brown,  solicitor-general,  E.  P.  Davis,  contra. 


3671.     RHODES  v.  THE  STATE. 

If  one  whose  premises  are  invaded  by  a  riotous  mob,  who  lay  siege  to  his 
habitation  and  continue  their  rioting,  shoots  into  the  mob  and  wounds 
one  of  its  members,  he  does  not  commit  the  offense  of  assault  with  in- 
tent to  murder;  and  this  is  true  irrespective  of  any  racial  difference 
between  the  parties. 

Decided  Novembeb  7,  1911. 

Indictment  for  assault  with  intent  to  murder;  from  Greene 
superior  court— Judge  James  B.  Park.     July  24,  1911. 

Joseph  P.  Brown,  Brown  &  Shipp,  for  plaintiff  in  error. 

Joseph  E,  Pottle,  solicitor-general,  contra. 

Powell,  J.  For  purposes  of  the  ruling  which  we  are  going  to 
make,  the  facts  of  this  case  may  be  stated  as  follows:  A  white 
boy  had  struck  a  negro  boy  with  a  rock.  On  a  subsequent  night 
a  crowd  of  negro  men — some  six  to  ten  of  them— organized  them- 
selves into  a  party,  and,  without  any  warrant  or  authority,  went  out 
hunting  for  the  white  boy.  They  went  to  various  houses  of  white 
persons  in  the  community,  where  the  boy  who  did  the  striking  with 
the  rock  was  supposed  to  be,  but  where,  in  fact,  he  was  not,  took 
white  men  out  of  their  houses,  and  compelled  them  to  go  with 
them,  fired  pistols,  made  riotous  noises,  and  finally  came  to  the 
home  of  the  defendant,  a  white  man,  at  whose  house  he  and  a  num- 
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ber  of  friends  he  had  called  in  were  sitting  quietly,  reading.  They 
demanded  that  he  come  out,  and  when  he  refused  to  do  so,  sur-. 
rounded  the  house.  Some  one  within  j&red  on  the  party  outside, 
and  several  shots  from  the  outside  party  were  fired  toward  the 
house.  After  the  besieging  party  had  remained  around  the  house 
for  about  30  minutes  or  more,  and  after  one  branch  of  their  party 
had  brought  the  defendant's  brother  on  some  pretext  to  this  place, 
and  when,  in  his  endeavor  to  escape,  he  had  been  shot  at  and  mor- 
tally wounded,  some  one  within  the  house,  alleged  to  have  been 
the  defendant,  fired  a  shotgun,  hitting  one  of  the  negroes  in  the 
1^;  and  for  this  offense,  under  these  circumstances,  this  defend- 
ant has  been  convicted  of  assault  with  intent  to  murder. 

Now,  let  him  who  will  cry  out  "Impossible!"  "Monstrous!" 
"Unheard  of !"  or  what  he  pleases.  The  only  difference  in  the  sup- 
posititious case  which  has  just  been  stated  and  the  case  at  bar  is 
that  it  was  a  negro  boy  who  struck  the  white  boy  with  a  rock,  and 
that  it  was  a  white  crowd  who  were  spreading  terror  among  the 
negroes,  and  that  the  defendant  is  a  negro,  and  not  a  white  man, 
and  that  the  man  who  was  shot  is  a  white  man,  and  not  a  negro. 
It  would  be  folly  to  speak  of  the  equality  of  all  men  before  the 
law,  if  we  should  allow  this  conviction  to  stand.  We  would  have 
to  write  a  racial  exception  into  that  section  of  the  code  (Penal 
Code  (1910),  §  72)  which  provides  that  it  shall  be  justifiable  to 
shoot,  and  even  kill,  to  prevent  a  forcible  attack  and  invasion  upon 
the  property  or  habitation.  These  white  men,  or  boys,  as  the  case 
may  be  (for  the  record  does  not  disclose  their  ages),  had  no  right 
whatever  to  enter  upon  this  defendant's  premises  in  the  riotous  and 
tumultuous  manner  in  which  they  did.  Their  excuse  that  they 
were  out  hunting  for  a  negro  boy  who  had  hit  a  white  boy  in  nowise 
mitigates  their  offense,  which,  under  the  law,  was  nothing  less  than 
riot.  They  were  not  officers ;  they  had  no  warrant ;  the  person  for 
whom  they  were  looking  was  not  even  upon  the  premises  of  the  de- 
fendant; and  no  reasonable  cause  whatever  for  suspecting  he  was 
there  was  shown.  It  was  error  even  for  the  court  to  submit  to  the 
jury  instructions  on  the  subject  of  right  to  arrest  without  war- 
rant, for  no  such  issue  was  raised  by  the  evidence.  It  is  very  prob- 
able that  this  instruction  induced  the  jury  into  rendering  the 
verdict  which  strikes  us  as  so  manifestly  wrong. 

Judgment  reversed. 


Digitized  by  VjOOQ IC 


70  OCTOBSR  TERM,  1911.  hq  GfL 

3675.    Harris  v.  The  State 

Hill,  C.  J.  1..  If  one  of  the  jurors  who  convicted  the  accused  was  the  first 
cousin  of  the  prosecutor,  this  would  be  a  valid  ground  for  a  new  trial, 
provided  the  fact  of  relationship  was  unknown  to  the  accused  and  his 
counsel  at  the  time  of  the  trial  {Broton  v.  State,  28  Ga.  439;  Bullard  v. 
Trice,  63  Oa.  165),  and  provided,  further,  that  this  ground  of  the  mo- 
tion be  shown  to  be  true,  either  by  accompanying  affidavits  or  by  recitals 
in  the  motion,  verified  by  the  trial  judge.  In  this  case  the  fact  of  the 
relationship  is  not  shown,  and  the  trial  judge  expressly  refuses  to  verify 
the  recital  of  the  fact  of  the  relationship  in  the  motion  for  a  new  trial. 

2.  In  a  prosecution  for  the  sale  of  intoxicating  liquors,  where  only  one 
sale  was  proved,  and  the  character  of  the  accused  was  not  put  in  issue, 
it  was  improper  for  the  solicitor-general,  in  the  concluding  argument, 
to  refer  to  the  accused  as  **this  notorious  character,  this  notorious  blind 
tiger;"  and,  on  objection  made  to  such  language,  it  was  the  duty  of 
the  judge  to  reprimand  the  solicitor-general  and  instruct  the  jury  to 
disregard  the  improper  reference  to  the  accused.  Miller  v.  State,  8  Oa. 
App,  540  (69  S.  E.  922).  Where,  however,  the  improper  language  is 
used  and  objected  to,  and  the  judge  stops  the  solicitor-general  and  rep- 
rimands him  in  the  hearing  of  the  jury,  by  saying,  '^Mr.  Solicitor,  that 
is  an  improper  argument,**  and  counsel  for  the  accused  make  no 
request  to  the  court,  either  to  declare  a  mistrial  or  to  instruct  the  jury 
to  disregard  the  improper  language,  and  rests  content  with  the  repri- 
mand as  made,  a  new  trial  will  not  be  granted  on  this  ground. 

3.  The  testimony  admitted  over  objection  was  wholly  irrelevant,  imma- 
terial, and  harmless.  The  verdict  is  supported  by  the  evidence,  and  no 
error  of  law  appears.  Judgment  affirmed. 

Decided  November  7,  1911. 

Accusation  of  sale  of  liquor ;  from  city  court  of  Greenville — Judge 
Bevill.     August  5,  1911. 

N.  F.  Culpepper,  for  plaintiff  m  error. 
J.  E.  Justiss,  solicitor,  contra. 


3687.     FITZGERALD  v,  THE  STATE. 

1.  A  house  may  be  a  "lewd  house,"  within  the  purview  of  section  382  of 
the  Penal  Code  (1910),  which  makes  it  criminal  for  any  person  to 
maintain  a  lewd  house  or  place  for  the  practice  of  fornication  and  adul; 
tery,  though  the  house  may  be  devoted  chiefly  to  the  carrying  on  of 
some  other  vocation  (a  boarding-house  or  hotel,  for  example),  if  lewd 
women  are  accustomed  to  frequent  there  and  to  carry  on  their  practices 
therein. 

2.  In  order  to  convict  an  innkteper  of  maintaining  a  lewd  house,  on  the 
theory  that,  along  with  other  guests,  he  allows  lewd  women  to  stop  at 
his  inn  and  ply  their  vocation,  it  is  necessary  to  show  that  the  innkeeper 
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had  knowledge,  actual  or  implied,  of  the  unlawful  practices  that  were 
going  on.  Such  knowledge  may  be  shown  directly  or  circumstantially, 
and,  where  the  accused  himself  was  in  personal  charge  of  the  inn,  one 
of  the  methods  by  which  he  may  be  charged  with  this  knowledge  is  to 
show  that  his  house  had  acquired  a  general  reputation  in  the  community 
of  being  a  place  in  which  fornication  and  adultery  were  commonly  prac- 
ticed; the  sufficiency  of  such  testimony  being  for  the  jury. 

3.  It  is  no  ground  for  the  exclusion  of  the  testimony  of  one  who  swears 
that  he  knows  the  general  reputation  of  a  house,  or  of  a  person,  as  to 
lewdness,  that  he  can  not  tell  the  number  of  persons  whom  he  has 
heard  speak  of  the  matter,  or  give  the  names  of  those  from  whose  con- 
versation he  has  gained  his  knowledge  of  the  general  reputation  as  to 
which  he  testifies.  His  examination  and  cross-examination  go  to  the 
jury  together,  to  be  given  such  weight  as  it  seems  to  them  to  be  entitled 
to  under  all  the  circumstances  disclosed  by  his  testimony  as  a  whole. 

4.  **The  hearsay  rule  excludes  extrajudicial  utterances  only  when  offered 
for  a  special  purpose,  namely,  as  assertions  to  evidence  the  truth  of 
the  matter  asserted.**  Words  may  constitute  conduct,  and,  when  that 
conduct  is  otherwise  relevant  in  the  case,  the  fact  that  the  person 
used  these  words  may  be  proved,  notwithstanding  the  ordinary  rule 
against  the  admission  of  hearsay. 

5.  It  is  not  necessary,  in  order  to  make  out  the  offense  specified  in  section 
382  of  the  Penal  Code  (1910),  that  the  State  should  show  any  partic- 
ular act  of  fornication  or  adultery  to  have  been  committed,  if  the  evi- 
dence, either  directly  or  circumstantially,  is  such  as  to  satisfy  the  jury 
that  the  house  was  kept  and  maintained  as  a  lewd  house;  that  is,  if,  not- 
withstanding lack  of  proof  as  to  any  particular  act,  the  circumstances 
are  such  as  to  satisfy  the  jury  that  the  practice  of  fornication  and 
adultery  actually  went  on  in  the  house. 

Decided  November  7,  1911. 

Accusation  of  keeping  lewd  house;  from  city  conrt  of  Valdosta 
—Judge  Cranford.     August  18,  1911. 

Whitaker  &  Dukes,  E,  K.  Wilcox,  for  plaintiff  in  error. 

James  M.  Johnson,  solicitor,  contra. 

Powell,  J.  The  defendant  was  indicted  for  violating  section 
382  of  the  Penal  Code  (1910),  which  makes  it  a  misdemeanor  for 
any  person  "to  maintain  and  keep  a  lewd  house  or  place  for  the 
practice  of  fornication  or  adultery,  either  by  himself  or  others.'' 
The  State  relied  on  what  is  the  usual  method  of  proof  in  such  cases, 
namely,  proof  by  witnesses  that  the  house  in  question  had  a  general 
reputation  of  being  a  lewd  house,  and  that  certain  women  who 
lodged  there  from  time  to  time  had  a  general  reputation  of  being 
lewd  women,  supplemented  by  proof  of  certain  specific  acts  of  con- 
duct which  took  place  from  time  to  time,  and  which  were  indicative 
of  the  fact  that  fornication  was  probably  going  on  in  the  house. 
Only  one  act  of  sexual  intercourse  was  directly  proved,  and  it  was 
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not  shown  that  the  defendant  personally  knew  of  this  act.  The 
house  in  question  was  operated  by  the  accused  as  a  restaurant  and 
lodging-house,  or  a  cheaper  form  of  hotel.  The  proof  showed  that 
some  good  people  lodged  there  from  time  to  time,  and  that  some 
lewd  women  stayed  there  at  periods  of  greater  or  less  duration. 
The  defendant  and  his  son  personally  conducted  the  house  and 
looked  after  the  comfort  of  the  guests. 

1.  One  of  the  points  stressed  in  the  argument  raises  the  ques- 
tion as  to  whether  a  house  devoted  chiefly  to  other  purposes  may 
also  be  a  lewd  house,  within  the  purview  of  the  statute.  It  is  in- 
sisted that  merely  for  an  innkeeper  to  furnish  lodging  to  guests  of 
a  lewd  character,  who,  with  his  knowledge  or  by  his  connivance 
practice  fornication  in  the  house  during  their  stay  there,  more  or 
less  transient,  does  not  render  the  proprietor  indictable  for  main- 
taining a  house  for  the  practice  of  fornication.  We  think  that  a 
house  may  be  a  lewd  house,  within  the  purview  of  the  statute,  al- 
though it  is  devoted  also  to  other  purposes;  and  if  an  innkeeper 
furnishes  lodging  to  lewd  guests,  and  allows  them,  with  his  knowl- 
edge or  acquiescence,  to  carry  on  their  unlawful  practices  in  his 
house,  he  is  guilty  of  violating  the  statute,  notwithstanding  the 
greater  portion  of  his  guests  may  be  decent  people,  and  notwith- 
standing the  greater  portion  of  the  business  carried  on  in  the  house 
may  be  of  a  legitimate  nature. 

2.  In  order  to  convict  the  proprietor  of  a  lodging-house  of 
maintaining  it  as  a  lewd  house,  it  is  necessary  to  show,  directly  or 
circumstantially,  that  he  knew  of  the  lewd  practices  which  were 
going  on  therein,  or,  if  he  did  not  positively  know  of  them,  that  he 
was  in  possession  of  such  facts  as  to  charge  him  with  what  is  com- 
monly known  as  "constructive  knowledge."  He  can  not  shut  his 
eves  to  what  is  going  on  around  him,  for  the  purpose  of  avoiding 
knowledge,  and  then  defend  on  the  ground  of  his  lack  of  knowledge. 
The  plaintiff  in  error  contends  that  the  evidence  was  insufBcient  to 
charge  him  with  knowledge  in  the  present  case;  no  actual  knowl- 
edge being  directly  shown.  After  carefully  reading  the  record,  we 
can  not  sustain  this  contention.  In  the  first  place,  it  is  shown  that 
the  house  had  achieved  a  general  reputation  in  the  community  of 
being  a  lewd  house,  and  that  the  accused  himself  personally  con- 
ducted the  place.  This  alone  would  be  suflBcient  to  authorize  the 
jury  to  believe  that  he  had  such  knowledge  of  the  situation  as  to 
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charge  him  with  culpabihty.  The  most  common  method  of  making 
out  a  prima  fade  case  against  a  person  for  maintaining  a  house  of 
this  kind  is  to  show  that  the  hoiise  bears  such  a  general  reputation 
in  the  community,  and  that  the  accused,  being  the  proprietor,  was 
a  member  of  the  community.  Proof  of  this  kind  alone  has  been 
held  sufficient  to  convict,  doubtless  on  the  theory  that  a  person  liv- 
ing in  a  community  would  hardly  be  ignorant  of  a  condition  which 
relates  to  his  own  afifairs  and  which  has  become  so  public  and  noto- 
rious as  to  be  a  matter  of  common  information.  It  is  possible,, 
thongh  hardly  probable,  that  such  a  course  of  conduct  could  habit- 
ually take  place  in  a  house  which  a  person  was  managing  as  to 
call  the  attention  of  the  community  to  its  lewd  character,  and  as 
to  make  it  a  matter  of  general  reputation  in  the  community,  with- 
out that  person  knowing  something  of  this  conduct.  At  any  rate, 
it  is  almost  always  considered  by  the  courts  as  suflBcient  proof  to  con- 
vict (so  far  as  this  element  of  the  case  is  concerned)  to  show  that 
the  house  betfrs  the  general  reputation  of  being  a  lewd  house.  Be- 
sides that,  in  this  case  there  were  certain  transactions  between 
women  and  men  which  occurred  in  the  presence  of  the  accused,  and 
which  ought  to  have  informed  any  reasonable  man  that  his  house 
was  being  used  for  purposes  of  prostitution.  Indeed,  in  the  light 
of  all  the  evidence,  it  is  hardly  probable  that  the  things  which  the 
witnesses  swear  took  place  could  have  occurred  without  a  reasonably 
watehful  innkeeper  knowing  that  lewd  women  were  making  a  re- 
sort of  his  house  for  the  purpose  of  carrying  on  their  practices. 

3.  A  motion  was  made  to  exclude  the  testimony  of  a  certain  wit- 
ness, who,  on  direct  examination,  had  testified  that  the  reputation 
of  the  house  was  bad,  and  that  the  general  reputation  of  the  women 
who  stayed  there  was  that  they  were  lewd,  and,  on  cross-examina- 
tion, testified  that  he  had  heard  people  on  the  streets  talking  about 
it ;  that  he  could  not  tell  how  many,  but  that  he  was  sure  there 
were  as  many  as  half  a  dozen,  and  maybe  more ;  that  he  could  not 
be  exact  as  to  how  many ;  and  that  he  knew  nothing  of  the  place  of 
his  own  knowledge.  The  objection  to  this  testimony  was  that  the 
witness  disclosed  that  he  did  not  have  such  a  knowledge  of  the 
general  reputation  of  the  place  as  to  make  his  testimony  ad- 
missible on  that  subject.  We  think  that  his  testimony  was  properly 
admitted.  The  witness  qualified  by  stating  that  he  knew  the  gen- 
eral reputation.     This  rendered  his  testimony  prima  facie  admis- 
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sible.  It  was  allowable  for  the  accused,  on  cross-examination,  to 
show  the  extent  of  his  knowledge  as  to  the  general  reputation, 
and  if  the  cross-examination  had  disclosed  that  he  had  no  knowl- 
edge of  the  general  reputation  of  the  place,  it  would  have  been  the 
duty  of  the  court  to  exclude  the  testimony.  We  do  not  think  that 
the  cross-examination  was  such  as  to  disclose  the  witnesses  lack  of 
knowledge  of  the  reputation  of  the  place. 

General  reputation  is  what  people  in  a  community  commonly  say 
as  to  a  thing.  A  person  may  know  it,  without  having  talked  to 
very  many  in  the  community.  He  may  know  it  without  being  able 
to  give  the  names  of  any  great  number  of  persons  with  whom  he 
has  conversed  on  the  subject.  For  instance,  there  are  many  of  us 
who  know  that  this  man  or  that  bears  a  good  or  bad  general  reputa- 
tion in  the  community,  and  yet,  if  we  were  called  upon  to  give  the 
names  of  those  persons  with  whom  we  had  discussed  the  character 
of  the  person  in  question,  we  would  find  it  diflBcult  to  furnish  the 
names.  The  common  consensus  of  popular  opinion  on  the  subject 
may  be  firmly  fixed  in  our  minds,  though  we  have  forgotten  or  are 
unable  to  recall  the  separate  transactions  or  conversations  from 
which  we  gained  our  knowledge  of  the  matter. 

4.  The  court  permitted  a  witness  to  testify,  that  he  was  on  a 
train  one  day  coming  into  Valdosta  (where  the  house  in  question 
was) ;  that  he  sat  on  a  seat  by  himself;  that  a  woman  came  up  and 
engaged  him  in  conversation,  and  asked  him  where  he  was  going; 
that  he  told  her  that  he  was  going  to  Valdosta ;  that  she  said  she 
was  going  there,  too;  that  he  asked  her  if  she  was  going  to  visit 
relatives;  that  she  said,  "No,"  she  was  up  "on  a  pleasure  trip," 
and  stopping  at  the  defendant's  house;  that  she  then  said  "I 
charge  $2  for  my  pleasure."  He  further  testified  that  when  the 
train  reached  Valdosta  the  woman  got  off  and  did  in  fact  go  to 
the  house  of  the  defendant.  This  testimony,  so  far  as  it  related  to 
the  conversation  on  the  train,  was  objected  to  on  the  ground  that 
it  was  hearsay,  and  the  court  overruled  the  objection.  One  of  the 
ways  of  proving  that  a  house  is  a  lewd  house  is  to  prove  that  it  is 
frequented  by  lewd  women.  Of  course,  for  a  lewd  woman  to  go  to 
a  house  on  a  single  occasion  would  not  characterize  it  as  a  lewd 
house ;  and  if  this  evidence,  which  was  objected  to,  stood  alone>  there 
would  be  no  doubt  that  it  would  be  wholly  inadequate  to  authorize 
a  conviction.     It  would  be  necessary  to  show  many  other  things^  one 
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of  which  would  be  knowledge,  actual  or  constructive,  on  the  part  of 
the  accused  that  this  woman  who  went  to  his  house  was  a  lewd 
woman.  This  testimony,  if  admissible  at  all,  was  only  a  link  in  the 
chain  of  circumstantial  evidence.  It  must  be  remembered,  how- 
ever, that  the  State  would  be  permitted  to  show  by  a  number  of 
different  witnesses  that  on  a  number  of  separate  occasions  individ- 
ual lewd  women  went  to  the  defendant's  place,  for  the  purpose  of 
showing  that  they  went  there  in  such  numbers  as  that  he  must 
have  known  that  his  house  was  being  used  as  a  lewd  resort.  There- 
fore the  real  point  raised  by  the  objection  before  us  for  decision 
is  whether  the  woman's  language,  used  on  the  train,  could  be 
proved  for  the  purpose  of  showing  that  she  was  in  fact  a  lewd 
woman. 

The  defendant  contends  that  her  conversation   (in  the  absence 
of  the  defendant)  could  not  be  proved  for  the  purpose  of  showing 
the  lewdness  of  her  character— that  it  was  mere  hearsay.     As  Pro- 
fessor Wigmore  says  in  his  work  on  Evidence    (section   1768) : 
"The  prohibition  of  the  hearsay  rule,  then,  does  not  apply  to  all 
words  or  utterances  merely  as  such.     If  this  fundamental  princi- 
ple is  clearly  realized,  its  application  is  a  comparatively  simple 
matter.     The  hearsay  rule  excludes  extrajudicial  utterances  only 
when  offered  for  a  special  purpose,  namely,  as  assertions  to  evi- 
dence the  truth  of  the  matter  asserted."    Words,  like  acts,  may  con- 
stitute conduct,  and  the  expression  "verbal  acts,"  is  not  uncom- 
monly found,  and  it  is  used  to  express  the  notion  of  words  having 
probative  value  as  conduct.     Now,  if  this  woman  in  question  had 
been  guilty  of  lewd  conduct  on  the  train,  had  committed  such  acts 
as  in  the  minds  of  all  reasonable  men  would  have  characterized 
her  as  a  whore,  certainly  the  State  could  have  proved  those  acts, 
though  committed  outside  of  the  defendant's  presence,  for  the  pur- 
pose of  showing  that  she  was  a  lewd  woman,  and  could  have  coupled 
this  with  other  evidence  showing  that  this  woman,  thus  proved  lewd, 
had  subsequently  stayed  in  the  defendant's  house.     Indeed,  in  the 
present  case,  the  State  proved  the  lewdness  of  a  number  of  boarders 
at  the  defendant's  inn  by  showing  that  they  had  previously  resided 
in  known  lewd  houses,  and  counsel  seem  to  have  conceded  that  this 
form  of  proof  was  allowable.     The  language  a  woman  uses  may 
tend  to  characterize  her  as  a  whore  with  almost  the  same  certainty 
as  lascivious  conduct  short  of  the  very  criminal  act  itself.     To  the 
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ordinary  man's  mind,  for  a  woman  to  approach  him  and  to  solicit 
him  to  have  sexual  intercourse  with  her  for  'money  would  prove  her 
character  as  a  public  prostitute,  just  as  much  as  it  would  for  her 
to  be  seen  in  a  lewd  house,  or  to  be  seen  making  any  of  those 
lascivious  displays  of  herself  which  are  commonly  understood  as 
portraying  the  arts  and  artifices  of  a  whore.  The  State  in  this 
case'  puts  in  evidence  this  woman's  words,  in  which  she  says  to  a 
stranger,  whom  she  approaches  upon  the  train,  that  she  sells  what 
she  called  "her  pleasure"  for  $2,  not  for  the  purpose  of  proving  as 
the  ultimate  fact  that  the  woman  did  sell  "her  pleasure"  for  $2, 
but  for  the  purpose  of  proving  the  character,  of  the  woman  who 
thus  used  language  consistent  only  with  the  abandoned  state  of  mind 
of  the  public  prostitute.  We  think  that  in  this  view  of  the  case 
the  evidence  was  admissible  as  verbal  conduct,  as  a  link  in  the 
chain  of  circumstances  by  which  the  guilt  of  the  accused  was  to 
be  proved.  Furthermore,  even  if  there  be  any  doubt  about  the 
soundness  of  this  conclusion,  the  result  would  be  the  same;  for 
the  admission  of  this  testimony,  even  if  erroneous,  is,  in  the  light 
of  the  whole  testimony  in  the  record,  merely  such  an  immaterial 
incident  upon  the  trial  as  not  to  require  a  new  trial. 

5.  Exception  is  taken  to  the  following  charge  of  the  court :  "It 
is  not  necessary,  in  order  to  make  out  the  offense  charged,  that  the 
State  shall  prove  that  any  particular  act  of  fornication  or  adultery 
was  committed,  if  you  are  satisfied  that  the  house  was  kept  as  a 
lewd  house."  Counsel  cite  Coleman  v.'  State,  5  Oa,  App.  766  (64 
8.  E.  828).  In  that  case  the  court  charged  the  jury  that  "it  is  not 
necessary  for  the  State  to  prove  that  there  were  acts  of  adultery  or 
fornication  committed  at  such  house."  The  court  further  charged 
the  jury  that  "it  would  be  sufficient  if  the  State  proves  to  your 
reasonable  satisfaction  that  she  [the  accused]  bears  the  general 
reputation  of  being  a  lewd  woman,  and  that  the  house  or  place 
kept  by  her  bears  the  general  reputation  of  being  a  lewd  house  or 
place  of  prostitution,  and  that  the  women  there  at  that  house  bear 
the  general  reputation  of  being  lewd  women,  and  that  men  were 
seen  to  frequent  the  place  by  day  and  by  night."  This  court  held 
that  the  charge  just  quoted  was  erroneous,  that  it  was  necessary 
for  the  State  to  prove  that  acts  of  adultery  and  fornication  were 
committed  at  the  house,  and  that  it  was  not  sufficient  for  the  State 
merely  to  convince  the  jury  that  the  house  or  the  women  bore  the 
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reputation  of  being  lewd.     We  pointed  out  that  the  ultimate  thing 
which  the  jury  were  required  to  find,  before  they  could  lawfully 
convict  the  defendant,  was  that  the  house  was  devoted  to  the  prac- 
tice of  adultery  or  fornication,  and  that  while  that  fact  may  be 
proved  by  the  reputation  which  the  house  and  its  inmates  bore,  to- 
gether with  corroborative  circumstances,  and  without  proof  of  spe- 
cific acts  of  adultery  or  fornication,  still  that  unless  tlie  jury,  from 
this  reputation  and  the  other  corroborative  circumstances,  believe 
that  the  practices  referred  to  really  went  on,  tliey  would  not  be 
authorized  to  convict.     It  seems  to  us  that  the  present  charge  very 
clearly  conveyed  to  the  minds  of  the  jury  the  exact  distinction 
which  the  court  made  in  that  case,  namely,  that  they  could  convict, 
though  the  State  did  not  prove  any  particular  act  of  fornication 
or  adultery,  if  the  evidence  satisfied  them  that  the  house  was  kept 
and  maintained  as  a  lewd  house ;  that  is  to  say,  as  a  house  in  which 
fornication  or  adultery  was  actually  practiced.     The  Coleman  case 
and  the  cases  thei'ein  cited  clearly  show  that  a  conviction  may  be 
had  in  such  cases  without  proof  of  any  particular  act  of  fornica- 
tion or  adultery,  and  that  to  show  that  a  house  is  maintained  and 
kept  as  a  lewd  house  is  suflBcieni  to  authorize  the  jury  to  believe 
that,  despite  the  State's  failure  or  inability  to  show  a  particular 
act,  the  unlawful  practice  was  nevertheless  carried  on.     After  care- 
fully considering  the  alleged  errors,  we  find  no  reason   for  the 
granting  of  a  new  trial.  Judgment  affirmed. 


3693.    Mathis  v.  The  State. 

Hnx,  C.  J,  The  circumstances  relied  upon  to  support  the  verdict,  weighed 
moist  strongly  against  the  accused,  are  not  incriminatory  in  character, 
and  are  only  sufficient  to  raise  a  suspicion  of  guilt;  and  suspicion  alone, 
however  strong  and  apparently  well  founded,  has  no  probative  value  as 
evidence,  and  a  verdict  based  thereon,  without  more,  is  contrary  to  law. 

Judgment  reversed. 
Decided  November  7,  1911. 

Indictment  for  larceny  from  house;  from  Floyd  superior  court 

—Judge  Maddox.     August  19,  1911. 

Sharp  &  Sharp,  for  plaintiff  in  error. 

John  W,  Bale,  solicitor-general,  contra. 
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3701.    WooTEN  V.  The  State. 

Powell,  J.    The  exceptions  to  the  charge  of  the  court  are  not  well  taken. 
Under  the  State's  testimony,  the  homicide  was  strongly  mitigated,  but 
not  entirely  justifiable;  under  the  defendant's  statement,  it  was  justi- 
\  I  fiable.     The  jury  accepted  the  State's  theory  of  the  transaction,  and  con- 

victed the  accused  of  the  offense  of  voluntary  manslaughter.  There 
being  some  evidence  to  support  the  verdict,  this  court  has  no  power  to 
set  it  aside.  Judgment  affirmed. 

Decided  Novekbeb  7,  1911. 

Indictment   for  murder;   from   Rabun   superior   court — Judge 
.  Jones.     August  4,  1911. 

I  T.L.  Bynum,  R.  E.  A.  Hamhy,  W.  S.  Parts,  for  plaintiff  in  error. 

Robert  McMillan,  solicitor-general,  contra. 


3718.    HE^T)ON  v.  THE  STATK 

In  prosecutions  under  section  110  of  the  Penal  Code  (1910),  for  the  in 
veigling  of  a  child,  it  is  necessary  for  the  State  to  show  that  the  accused 
either  ** forcibly,  maliciously,  or  fraudulently**  enticed  or  carried  the 
child  away.  Where  the  child  alleged  to  have  been  inveigled  is  above 
the  age  of  discretion,  though  under  the  age  of  18,  these  elements  are 
not  sufficiently  made  out  by  showing  that  the  child  went  away  in  com- 
pany with  the  defendant,  especially  where  the  State's  own  evidence  shows 
that  the  child  went  of  its  own  free  will  and  accord,  and  not  as  the  re- 
sult of  any  inveigling  on  the  defendant's  part. 

Decided  November  7,  1911. 

Indictment  for  inveigling  child;  from  Cobb  superior  court- 
Judge  Morris.     September  9,  1911. 

Clay  &  Morris,  for  plaintiff  in  error. 

J.  P.  Brooke,  solicitor-general,  contra. 

Powell,  J.  This  case  presents  about  the  most  horrible  and  dis- 
gusting record  we  have  been  called  upon  to  review  since  our  serv- 
ice upon  this  bench  began.  Its  disgusting  details  are  utterly  con- 
trary to  all  that  we  are  accustomed  to.  We  have  considered  the 
case  carefully.  The  record  contains  many  exceptions  to  rulings  of 
the  court  and  to  instructions  to  the  jury,  but  none  of  these  are 
well  taken.  The  case  was  fairly  and  ably  tried.  We  are  always 
rehictant  to  set  aside  a  verdict  deliberately  returned  by  a  jury 
and  approved  by  a  court,  on  the  ground  that  there  is  no  evidence 
to  support  it,  and  are  especially  reluctant  to  do  so  where  the  record 
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is  otherwise  so  free  from  error  as  the  one  before  us.  But  we  have 
read  this  record  over  and  over  again^  and  the  evidence  is  wholly 
ingofficient  to  support  the  conviction. 

The  accused  was  charged  with  a  violation  of  Penal  Code  (1910), 
§  110,  which  provides:     "Any  person  who  forcibly,  maliciously,  or 
fraudulently  leads,  takes,  or  carries  away,  or  decoys  or  entices 
away,  any  child  under  the  age  of  eighteen  years  from  its  parent  or 
guardian,  or  against  his  will,  or  without  his  consent,  is  guilty  of 
kidnapping."     The  child  alleged  to  have  been  inveigled  was  a 
girl  about  17  years  old,  the  daughter  of  a  poor  white  farmer  who 
lived  in  the  coimtry  between  Marietta  and  Atlanta.     He  had,  as 
a  farm  hand,  a  negro  boy,  who  slept  in  a  shed-room  in  his  house. 
This  girl  and  the  negro  boy  worked  together  in  the  field,  and  in 
some  way,  not  disclosed  by  the  record,  he  managed  to  become  crim- 
inally intimate  with  her.     One  night,  after  she  was  somewhat  ad- 
vanced in  pregnancy,  her  father  missed  her  from  home.     He  tracked 
her  to  a  spot  at  a  branch  near  by,  and  found  that  she  was  tiiere 
joined  by  another  woman,  and  then  both  were  tracked  to  a  point  on 
the  street-car  line  between  Marietta  and  Atlanta.     It  was  shown 
that  the  other  track  was  that  of  the  defendant  in  this  case,  who  was 
a  sister  of  the  negro  boy  already  mentioned.     In  fact,  earlier  dur- 
mg  the  same  night  this  negro  woman  had  come  to  the  prosecutor's 
house,  had  called  for  her  brother,  and  had  told  the  prosecutor 
that  she  wanted  him  because  one  of  her  children  was  sick.     It  may 
be  stated  just  here  that  this  negro  boy  came  back  and  went  to  work 
next  morning,  but  a  little  later  in  the  day  fled,  and  has  not  been 
heard  of  since.     The  next  morning  after  the  night  on  which  the 
girl  was  missed  from  her  father's  house,  she  and  the  defendant 
were  seen  to  take  a  train  together  in  Atlanta  for  Knoxville,  Ten- 
nessee.   They  went  together  into  a  coach  assigned  to  colored  peo- 
ple.   The  porter  seemed  to  suspect  that  the  girl  was  a  white  girl, 
and,  apparently  having  some  curiosity  as  to  why  she  should  be 
riding  with  a  negro  woman,  asked  them  about  it,  and  the  girl  told 
him  that  she  was  a  negro  girl.     At  Blue  Bidge,  on  the  way  to 
Knoxville,  the  negro  woman  gave  the  porter  money  to  buy  lunches, 
and  he  brought  them  in  to  the  girl  and  the  defendant.     When  they 
arrived  at  Knoxville,  the  porter  consented  to  secure  lodging  for 
the  n^o  woman,  but  refused  to  have  anything  to  do  with  the 
white  girl,  and  she  went  into  another  portion  of  the  city  and  se- 
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cured  lodgings.  A  little  later  the  police  arrested  the  two  in  differ- 
ent parts  of  the  city. 

Now,  if  this  were  all  the  testimony,  there  might  be  enough  to 
justify  a  strong  suspicion  that  this  negro  woman  had  decoyed  this 
white  girl  away  in  order  to  shield  her  brother  from  the  crime  he 
had  committed— a  crime  which,  though  punishable  by  only  a 
small  penalty,  so  far  as  the  law  is  concerned,  would  probably  have 
been  dealt  with  much  more  severely  by  members  of  the  community 
if  once  it  became  known.  But  the  State  did  not  stop  there.  It 
brought  the  girl  herself  to  the  witness-stand.  She  confessed  her 
miserable  condition,  and  stated  on  the  stand  that  she  hereslf  had 
appealed  to  this  sister  of  the  man  who  had  been  a  partner  with  her 
in  her  unspeakable  crime,  and  had  persuaded  this  woman  to  take 
her  to  Knoxville,  Tennessee.  The  girl  herself  was  ignorant  and 
untraveled,  and  did  not  know  how  to  get  away  from  home.  The 
negro  boy  had  furnished  the  girl  with  $13.  She  gave  this  to  the 
negro  woman  and  told  her  to  purchase  the  necessary  tickets.  The 
understanding  between  them  was  that  when  they  got  to  Knoxville, 
and  the  girl  secured  a  lodging  place,  this  negro  woman  would  wait 
on  her  there.  According  to  the  girl's  testimony,  however,  she 
never  saw  anything  more  of  the  defendant  from  the  time  they  last 
separated  at  the  train  until  after  they  were  arrested  a  few  days  later. 
If  the  State's  circumstantial  evidence  made  out  even  such  a  prima 
facie  case  of  kidnapping  or  inveigling  as  to  put  upon  the  defendant 
the  burden  of  explaining  the  circumstances,  the  State's  own  testi- 
mony as  it  fell  from  the  mouth  of  this  witness,  the  girl  herself, 
furnished  the  explanation,  and  absolutely  destroyed  whatever  ap- 
proach to  a  case  the  State  had  previously  made.  The  defendant's 
own  statement  of  the  affair  was  similar  to  the  girl's. 

It  is  insisted  (though  there  is  no  direct  proof  of  the  fact  in 
the  record)  that  this  girl  is  weak  and  unlettered,  and  that  the 
defendant  is  a  shrewd  and  designing  woman,  and  that  the  girl, 
even  when  she  was  testifying,  was  so  far  under  the  influence  of 
this  woman  that  she  lied  as  to  the  salient  facts  of  the  case.  Be  this 
as  it  may,  the  State  is  not  in  a  position  to  assert  it  here.  •  The 
State  could  not  make  out  a  case  without  putting  the  girl  on  the 
stand,  under  all  the  circumstances.  If  the  actual  truth  is  different 
from  what  it  appears  to  be  according  to  this  record,  this  unfortunate 
state  of  affairs  comes  about  through  the  inability  of  the  State 
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to  show  the  truth — as  often  occurs  in  the  ordinary  administra- 
tion of  the  criminal  law.  With  this  girl  testifying  as  she  does,  we 
do  not  see  how  the  State  can  make  out  a  ease,  imless  it  obtains 
8ome  further  evidence  than  that  now  apparently  at  its  command. 
So  long  as  the  State  is  under  the  necessity  of  supplementing  its 
circumstantial  evidence  with  the  testimony  of  the  girl,  it  is  obliged 
to  adopt  the  theory  of  tlie  case  shown  by  the  girl's  testimony.  This 
proposition  involves  no  contradiction  of  the  doctrine  that  where  the 
State  has  two  witnesses,  and  one  of  them  makes  out  a  case  and  the 
other  states  facts  to  the  contrary,  the  State  may  nevertheless  ask 
for  and  sustain  a  conviction  on  the  testimony  of  the  first  witness, 
if  it  is  believed  by  the  jury.  The  girl's  testimony  in  this  case  does 
not  contradict  the  circumstances  by  which  the  State  makes  its 
first  approach  toward  a  proof  of  the  case.  Her  testimony  is  con- 
sistent witli  all  these  things — that  she  left  her  father's  liouse  when 
she  heard  tlie  defendant  call  the  negro  boy;  that  she  went  to  the 
branch,  just  as  her  father  says  she  went ;  that  she  met  the  defend- 
ant, and  that  they  walked  to  the  car  line;  that  they  came  on  to 
Atlanta,  and  that  they  took  the  train  for  Knoxville ;  that  she  fur- 
nished the  negro  woman  money  which  the  negro  boy  had  furnished 
her.  All  these  things  the  girl  herself  directly  testified  to,  and  yet 
she  says  that  she  herself  was  the  movant  in  the  entire  matter.  She 
testified  only  under  the  compulsion  of  the  court,  at  the  instance  of 
the  State;  but,  when  she  did  testify,  she  absolutely  ruined  the 
State's  case. 

If  this  woman  is  guilty,  the  State  has  not  proved  it;  for  it  is 
material  in  a  prosecution  of  this  kind  for  the  State  to  show  that 
the  defendant  "forcibly,  maliciously,  or  fraudulently"  led,  took, 
or  decoyed  away  the  child.  Now,  as  to  a  child  under  the  age  of 
discretion,  it  might  be  sufficient  merely  to  show  that  the  child  ran 
away  from  home  and  was  materially  assisted  by  the  defendant  in 
getting  away.  A  child  of  tender  years  is  not  supposed  to  have 
sufficient  will  and  judgment  to  direct  an  affair  of  that  kind ;  but  this 
girl  was  above  the  age  of  discretion,  was  about  17  years  old,  was 
about  to  become  a  mother,  was  in  a  condition  that  demanded  ac- 
tion on  her  part,  and,  if  she  is  telling  the  truth  about  it,  she  did 
what  was  most  natural — appealed  to  this  woman  to  go  away  with 
her  and  help  her  shield  her  disgrace.  If  this  is  all  the  defendant 
did  (and  it  is  all  that  the  proof  shows  that  she  did),  she  is  guilty 
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of  no  crime.  The  shockingness  of  the  situation,  the  natural  feel- 
ing that  somebody  ought  to  be  punished  on  account  of  this  un- 
natural state  of  affairs  that  was  existing,  doubtless  led  the  jury  to 
convict,  notwithstanding  the  evidence  is  as  we  have  stated  it.  De- 
testation for  crime  too  often  causes  men's  minds  to  rush  to  conclu- 
sions of  guilt  as  against  any  one  charged  with  complicity  in  the 
transaction.  But,  horrible  as  this  affair  is,  there  can  be  no  re- 
laxation of  that  most  essential  rule  by  which  the  liberty  of  all  of 
us  is  guarded,  namely,  that  no  person  shall  be  convicted  on  suspi- 
cion alone,  nor  held  accountable  to  the  law  for  a  crime  which  the 
State  is  unable  to  prove  by  either  direct  or  circumstantial  testi- 
mony. Solely  for  the  lack  of  evidence  to  support  the  verdict,  the 
judgment  is  Reversed, 


3721.    Bruner  v.  The  State. 

Powell,  J.  This  case  is  controlled  by  the  principle  stated  in  Cheatwood 
V.  Buchanan,  9  Oa.  App.  828  ( 72  S.  E.  284 ) ,  and  in  a  number  of  similar 
cases.  Judgment  affirmed. 

Decided  November  7,  1911. 

Accusation  of  sale  of  liquor;  from  city  court  of  Sylvester- 
Judge  Williamson.     August  28,  1911. 

/.  J.  Forehand  &  Son,  Bell  &  Carney,  for  plaintiff  in  error. 
J.  H.  Tipton,  solicitor,  contra. 


3726.    LANGSTON  v.  THE  STATE. 

No  error  of  law  appears,  and  the  verdict  is  supported  by  some  evidence. 
DEcn>ED  November  1,  1911. 

Conviction  of  voluntary  manslaughter;  from  Cherokee  superior- 
court— Judge  Morris.     September  9,  1910. 

Howell  Brooke,  Oober  of  Griffin,  for  plaintiff  in  error. 

J.  P.  Brooke,  solicitor-general,  contra. 

Hill,  C.  J.  The  facts  of  this  case  present  another  of  the  daily 
occurring  instances  showing  the  monstrous  and  measureless  evil  of 
intoxicating  liquors.  This  hydra-headed  and  remorseless  monster, 
with  ceaseless  and  tireless  energy,  wastes  the  substance  of  the  poor, 
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manufactures  burdensome  taxes  for  the  public,  monopolizes  the  val- 
uable time  of  the  courts,  fills  jails,  penitentiaries,  and  asylums, 
rains  homes^  destroys  manhood,  terrorizes  helpless  women  and  inno- 
cent children,  baffles  the  church,  and  mocks  the  law,  and,  answer- 
ing its  inexorable  demands,  "each  new  mom  new  widows  mourn, 
new  orphans  cry,  new  wrongs  strike  Heaven  in  the  face."  These  are 
the  products  of  a  curse  not  imposed  by  the  decree  of  God,  but  self- 
inflicted  by  the  voluntary  conduct  of  man,  its  weak  and  wicked 
victim.  Judges  of  criminal  courts,  speaking  from  official  experi- 
ence, have  grown  weary  in  calling  attention  to  the  drink  habit  as 
the  principal  cause  of  crime,  and  nothing  that  the  writer  could 
say  would  add  to  this  manifest  truth.  But  I  can  not  refrain  from 
saying  that,  after  five  years^  observation  of  the  cases  that  have 
been  before  this  court,  three  fourths  of  the  crimes  are  due  directly 
or  indirectly  to  the  excessive  use  of  intoxicants,  and  that,  if  the 
church  and  the  State  and  public  sentiment  could  unitedly  make 
Georgia  sober,  the  prisons  would  be  vacant,  the  chain-gangs  empty, 
and  cities,  towns,  and  country  would  be  filled  with  prosperous 
people  and  happy  homes.  The  grand  English  premier  did  not  ex- 
aggerate when  he  declared  that  "greater  calamities  have  been  in- 
flicted on  mankind  by  intemperance  than  by  the  three  great  historic 
scourges,  war,  pestilence,  and  famine,"  and  that  this  evil  is  "the 
measure  of  a  nation's  discredit  and  disgrace." 

We  have  been  led  to  say  this  much  because  of  the  sad  tragedy  dis- 
closed by  the  horrible  facts  of  this  record.  A  husband,  "beastly 
drunk,"  goes  to  his  home  at  night,  finds  his  sick  wife  in  bed,  and, 
with  brutal  curses  and  violent  threats  to  kill,  drives  her  into  the 
night  and  from  home.  The  accused,  their  19-year-old  son,  resents 
this  cruel  treatment  of  his  mother,  and  reproaches  the  father  for  his 
brutal  language  and  cruel  conduct.  The  father,  frenzied  with 
liquor,  immediately  turns  on  his  son,  curses  him,  knocks  him  down 
with  a  chair,  cuts  him  with  a  knife,  and  threatens  to  kill  him. 
The  son  (as  he  contended,  in  self-defense,  but,  as  found  by  the 
jury,  under  the  excitement  of  passion  aroused  by  these  attacks) 
picks  up  a  rock  from  the  floor,  where  it  was  placed  to  prop  open 
the  door,  hurls  it  at  his  father,  hits  him  on  the  head,  and  from  the 
wound  thus  inflicted  death  ensues  on  the  following  day. 

A  careful  review  of  the  evidence  convinces  us  that  it  largely  pre- 
ponderates m  favor  of  the  plea  of  self-defense.     Yet  we  can  not  say 
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that  the  verdict  of  voluntary  manslaughter  is  not  supported  by 
some  slight  evidence,  and  to  this  standard  of  mental  conviction  we 
must  come  before  we  would  be  authorized  to  set  aside  the  verdict 
on  the  general  grounds.  The  evidence  in  support  of  the  verdict  is 
that  the  son,  angered  by  his  father^s  conduct,  "cursed  him  back," 
did  not  decline  the  struggle  and  leave  the  house,  and,  according  to 
one  witness,  threw  the  rock  after  he  had  been  knocked  down  and 
cut  and  when  his  father,  although  continuing  to  curse  him  and 
threatening  to  take  his  life,  was  not  actually  advancing  upon  liim 
and  manifesting  a  present  intention  to  carry  out  his  threats;  in 
other  words,  that  it  was  a  case  of  mutual  combat,  and  the  accused 
threw  the  fatal  stone  with  David-like  precision  and  force,  angered 
and  provoked  by  the  previous  attacks,  when  there  was  no  actual  or 
apparent  necessity  for  him  to  have  done  so  in  self-defense. 

We  do  not  hesitate  to  state  that  if  it  were  our  province,  or  we 
had  the  right  to  weigh  the  evidence  and  decide  the  issue  of  fact,  we 
would  grant  another  trial,  because  the  evidence  in  favor  of  the 
plea  of  self-defense  is  so  strong,  and  that  in  support  of  voluntary 
manslaughter,  or  any  other  offense,  is  so  weak.  Entertaining  this 
opinion  of  the  evidence,  we  have  most  carefully  examined  the  as- 
signments, to  find,  if  we  could,  any  material  legal  error.  We  have 
failed  in  our  search.  The  assignments  of  error  of  law  consist  of 
objections  to  several  excerpts  from  the  charge.  Separately  consid- 
ered, these  excerpts  contain  no  material  error,  and  raise  no  novel, 
doubtful,  or  interesting  question  of  law.  When  they  are  examined 
in  connection  with  the  entire  charge,  we  are  forced  to  the  convic- 
tion that  the  law  was  fully,  fairly,  and  correctly  presented  on  every 
issue  made  by  the  evidence. 

The  attending  physician  testified  that  shortly  before  his  death 
tlie  decedent  had  several  convulsions,  and  he  "apprehended"  that 
death  would  soon  follow.  This  opinion  was  admitted  in  evidence 
over  the  objection  of  the  accused.  We  think  the  evidence  was 
competent ;  but,  even  if  not,  its  admission  was  harmless  error.  The 
decedent  did  shortly  die,  and,  according  to  the  opinion  of  the  phy- 
sician, his  death  was  caused  by  the  wound  on  the  head  inflicted  by 
the  accused. 

The  evidence  showed  that  the  decedent  was  a  man  of  great  vio- 
lence when  under  the  influence  of  liquor,  and  that  he  was  much 
larger  and  stronger  than  the  accused.     It  is  contended  by  learned 
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counsel  that  the  trial  judge,  without  request,  should  have  instructed 
the  jury  "as  to  the  law  touching  the  violent  character  of  the  de- 
ceased and  the  great  disparity  in  his  size  and  that  of  the  accused." 
We  have  no  clear  opinion  or  exact  knowledge  as  to  what  would  be 
the  law  on  this  subject  that  the  judge  was  called  upon  to  charge, 
and  we  have  received  no  assistance  from  learned  counsel  on  this 
point.  We  are  therefore  inclined  to  think  that  the  jury,  especially 
where  a  mutual  combat  or  struggle  was  shown,  could  be  safely 
relied  upon  to  deal  with  these  questions  without  the  aid  of  any 
rule  of  law.  The  violent  character  of  one  party,  and  the  relative 
strength  and  size  of  two  parties  engaged  in  a  mutual  combat,  or 
where  an  assault  and  struggle  took  place,  so  forcibly  and  neces- 
sarily illustrate  the  issue  of  guilt  or  innocence  that  he  would  be  a 
profoundly  stupid  juror  who  would  not  give  these  questions  full 
weight  and  significance,  even  without  any  suggestion  from  the 
court  as  to  his  right  to  do  so. 

We  repeat  that  we  affirm  the  judgment  because  we  find  no  legal 
error  in  the  trial,  and  there  is  some  slight  evidence  to  support 
the  verdict.  We  doubt  not  that  the  learned  trial  judge,  if  he 
has  not  already  imposed  a  merciful  sentence,  will  do  so,  and  will 
humanely  temper  justice  with  a  large  and  generous  clemency. 

Judgment  affirmed. 


3730.     WALKER  v,  THE   STATE. 

1.  The  evidence  authorizes  the  conviction. 

2.  The  charges  complained  of  were  not  erroneous. 

3.  Under  the  Penal  Code  (1910),  f  1056,  where  the  judge  is  requested  to 
put  his  ** charge"  in  writing,  he  violates  the  statute,  and  a  new  trial 
must  be  granted,  if  he  gives  to  the  jury  any  instruction,  not  in  writing, 
as  to  how  they  shall  consider  the  case  to  be  submitted  to  them,  or  how 
they  shall  make  a  verdict. 

Decided  Novembeb  7,  1911. 

Certiorari;  from  Jasper  superior  court— Judge  J.  B.  Park. 
September  1,  1911. 

Doyle  Campbell,  for  plaintiff  in  error. 

Joseph  E.  Pottle,  solicitor-general,  contra. 

PowBUi,  J.  Only  the  proposition  stated  in  the  third  paragraph 
of  the  syllabus  seems  to  require  elaboration.     Section  1056  of  the 


Digitized  by  VjOOQ IC 


86 


WALKER   r.   STATE. 


[10  Ga. 


^1 


Penal  Code  (1910)  is  as  follows:  "The  judges  of  the  superior, 
city,  and  county  courts  shall,  when  the  counsel  for  either  party 
requests  it  before  argument  begins,  write  out  their  charges  and  read 
them  to  the  jury,  and  it  shall  be  error  to  give  any  other  or  addi- 
tional charge  than  that  so  written  and  read."  In  the  present  case 
the  judge  of  the  city  court  was  duly  requested  to  put  his  charge  in 
writing,  and  did  so.  Before  beginning  to  read  from  his  charge, 
he  addressed  the  jury,  telling  them  in  substance  that  he  was  about 
to  read  them  the  charge,  and  that  as  he  read  it  to  them  they  should 
bear  in  mind  that  it  was  not  intended  as  expressing  or  intimating 
any  opinion  of  the  facts  of  the  case.  This  statement  was  omitted 
from  the  written  charge. 

"The  words  'charges'  and  'charge*  in  [the  section  quoted]  of 
the  code  embrace  any  and  all  final  instructions  addressed  by  the 
court  to  the  jury  for  the  purpose  of  governing  their  action  in  mak- 
ing or  aiding  to  make  a  final  disposition  of  the  case  in  favor  of  one 
litigant  or  the  other."  Harris  v.  McArthur,  90  Oa,  216  (15  S.  E. 
758).  In  Black's  Law  Dictionary  the  word  "charge,"  as  related 
to  the  common-law  practice,  is  defined  as  follows:  "The  final 
address  made  by  a  judge  to  a  jury  trying  a  case,  before  they  make 
up  their  verdict,  in  which  he  sums  up  the  case  and  instructs  the  jury 
as  to  the  rules  of  law  which  apply  to  its  various  issues,  and  which 
they  must  observe  in  deciding  upon  their  verdict,  when  they  shall 
have  determined  the  controverted  matters  of  fact."  The  term 
"charge"  is  not  generally  considered  as  embracing  such  rulings  or 
directions  as  the  court  may  give  prior  to  the  beginning  of  his  final 
address  to  the  jury.  See  Millard  v.  Lyolis,  25  Wis.  516.  The  Georgia 
statute  has  been  construed  by  the  courts  of  this  State  a  little  more 
strictly  against  the  judge  than  similar  statutes  in  other  States 
have  been  construed  by  their  courts.  In  the  Harris  case,  just  cited, 
our  Supreme  Court  held  that  the  statute  prevented  the  judge  from 
directing  a  verdict  otherwise  than  by  a  written  direction,  while  in 
Grant  v.  Connecticut  Mutual  Insurance  Co.,  29  Wis.  125,  the  con- 
trary is  held.  Compare  Burns  v.  State,  89  Ga.  527  (15  S.  E.  748), 
holding  that  a  mere  oral  direction  to  the  jury  as  to  the  form  in 
which  they  shall  write  their  verdict  was  violative  of  the  statute, 
with  Bush  V.  State  (Tex.  Cr.  App.),  70  S.  W.  550,  holding  that 
the  bare  statement  to  the  jury  of  the  penalty  authorized  by  the 
statute  was  not  a  charge  within  the  meaning  of  a  similar  law  pre- 
vailing in  that  State. 
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Still,  with  all  this  strictness  with  which  this  statute  has  been 
construed  in  Georgia,  there  are,  of  reason  and  necessity,  certain 
directions  which  the  court  may  give  to  a  jury  which  do  not  fall 
within  any  fair  definition  of  the  word  "charge."  For  example, 
suppose  the  evidence  in  a  case  to  be  over  and  the  arguments  of 
counsel  concluded  at  a  late  hour  in  the  day.  The  judge  decides 
not  to  charge  the  jury  until  after  supper.  He  turns  to  them  and 
orally  informs  them  of  this  purpose,  and  instructs  them  not  to 
enter  upon  a  consideration  of  the  case  until  they  shall  have  re- 
ceived his  charge,  and  commends  to  them  those  other  observances 
which  are  ordinarily  commended  to  the  jury  by  the  judge  when 
they  are  being  detained  not  in  the  presence  of  the  court.  Certainly 
such  a  direction  as  this  would  not  be  considered  as  a  part  of  the 
charge  of  the  court,  witliin  the  purview  of  our  statute.  Likewise, 
if  the  judge,  having  committed  his  charge  to  writing  and  being 
about  to  read  it  to  the  jury,  should,  prefatory  to  the  reading  of  it, 
ask  the  jury  to  give  him  their  careful  attention.  A  number  of  sim- 
ilar directions  can  be  conceived  of,  which  would  in  no  fair  sense  be 
considered  as  a  part  of  the  charge,  and  which  would  not  be  viola- 
tive of  the  letter  or  the  spirit  of  the  law,  though  orally  given.  On 
the*  other  hand,  it  is  equally  easy  to  conceive  of  instructions  or 
directions  that  the  court  might  give  to  the  jury,  though  not  for- 
mally or  explicitly  given  as  a  part  of  the  final  charge,  which  would 
be  within  at  least  the  spirit,  if  not  the  letter,  of  the  code  section. 
For  instance,  say  that  the  judge  in  the  supposed  case  mentioned 
above,  where  the  judge  is  about  to  adjourn  in  the  late  afternoon 
for  the  purpose  of  delivering  his  charge  after  supper,  should,  be- 
fore taking  the  recess,  say  to  the  jury,  if  tlie  case  were  a  prose- 
cution for  homicide,  something  like  this:  "This  is  an  important 
ease,  one  that  is  a  little  unusual,  in  that  the  testimony  does  not 
present  the  usual  issues  made  in  a  murder  case,  but  presents  only 
one  issue,  murder  or  nothing;  and  in  order  that  I  may  have  time 
the  more  accurately  to  prepare  instructions  on  this  subject,  we  will 
now  take  a  recess,"  etc.  It  will  be  seen  that  what  is  apparently 
a  mere  direction  on  the  part  of  the  court  is  in  fact  a  substantial 
instruction  upon  the  issue  that  will  be  later  submitted  to  them; 
and  in  smeh  a  case  we  have  no  doubt  that  the  judge  violates  the 
statute. 

The   direction  complained  of  in  the  present  instance  was  not 
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strictly  a  part  of  the  charge  of  the  court,  but  was  a  direction  given 
preliminary  and  prefatory  to  his  reading  the  charge  to  them;  but 
it  was  an  instruction  of  final  nature,  an  address  by  the  court  to 
the  jury  for  the  purpose  of  governing  their  action  in  making  or 
aiding  to  make  a  final  disposition  of  the  case.  It  was  equivalent  to 
an  instruction  that  the  jurors  were  judges  of  the  facts,  that  the 
court  had  no  inclination  or  intention  of  encroaching  upon  their 
province  in  this  respect,  and  that  nothing  in  the  language  about 
to  be  used  should  be  so  construed.  We  can  not  escape  the  conclu- 
sion that  the  law  was  violated.  The  statute  itself,  it  will  be  noted, 
specifically  and  expressly  states  that  "it  shall  be  error  to  give  any 
other  or  additional  charge  than  that  so  written  and  read."  If  it 
were  an  open  question,  we  would  not  hesitate  to  hold  that  this  stat- 
ute is  not  so  mandatory  in  its  terms  as  to  prevent  an  application 
of  the  doctrine  of  harmless  error;  but  an  examination  of  the  cases 
— cases  absolutely  controlling  on  this  court— will  disclose  that  we 
are  not  at  liberty  to  take  tliis  view  of  the  matter.  Indeed,  when 
we  recall  that  the  very  object  of  the  legislature's  passing  the  stat- 
ute was  to  cut  out  the  possibility  of  those  unseemly  controversies 
between  court  and  counsel  as  to  what  the  court  in  fact  did  say  to 
the  jury,  there  is  good  reason  for  saying  that  the  legislative  object 
can  not  be  accomplished  unless  a  new  trial  is  granted  for  every 
non-observance  of  the  statute.  There  is  no  consistency  in  our  re- 
quiring other  men  to  obey  the  letter  and  the  spirit  of  the  law,  irre- 
spective of  their  personal  views  as  to  its  wisdom,  if  we  are  not  will- 
ing to  follow  our  precepts  by  our  example  under  like  conditions. 
The  law  commands  us  to  grant  a  new  trial,  and  for  this  reason  alone 
we  do  so.  Judgment  reversed. 


3576.     HERRING  r.  THE  STATE. 

1.  The  evidence  authorizes  a  conviction. 

2.  Ordinarily  it  is  not  cause  for  a  mistrial  in  a  criminal  case  that  the 
solicitor-general  merely  tenders  illegal  testimony,  where  the  court  re- 
fuses to  admit  it,  and  instructs  the  jury  not  to  consider  it. 

3.  The  charge  of  the  court  was  not  subject  to  the  assignments  of  error 
made  against  it. 

Decided  Octobeb  10,  1911.    Rehearing  denied  Notembeb  20,  19H, 
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Indictment  for  misdemeanor ;  from  city  court  of  Macon— Judge 
Hodges.     June  24,  1911. 

W.  D.  McNeil,  for  plaintiff  in  error. 

W,  J.  Grace,  solicitor-general,  contra. 

Powell,  J.  1.  The  defendant  was  indicted  for  keeping  intoxi- 
cating liquor  on  hand  at  his  place  of  business.  Liquor  was  found 
in  his  store,  and  also  in  an  adjacent  barn.  His  defense  was  that 
the  liquor  had  been  put  there,  without  his  knowledge  or  consent, 
by  other  persons.  If  the  jury  had  believed  the  witnesses  by  whom 
the  accused  attempted  to  support  this  defense,  they  doubtless 
would  have  acquitted  him;  but  evidently  they  did  not  believe  the 
witnesses.  We  do  not  blame  the  jury  for  refusing  to  believe  the 
testimony  of  these  witnesses,  for  it  carried  on  its  face  the  inherent 
marks  of  falsity,  and  jurors  are  not  required  to  believe  even  sworn 
t^tiraony  which,  because  of  its  inconsistencies,  improbabilities, 
and  contradictions,  does  not  commend  itself  to  the  reasonable  mind 
as  being  true. 

2.  A  witness  for  the  defendant  had  testified  that  he  was  a 
clerk  in  the  defendant's  store,  and  that  no  liquor  had  been  kept 
therein  since  the  defendant  had  pleaded  guilty  (at  a  previous  date) 
of  the  offense  of  selling  liquor.  The  State  cross-examined  him  as 
to  the  time  when  his  employment  began,  and,  for  the  purpose  of 
showing  that  he  had  not  truly  stated  the  length  of  his  service,  offered 
in  evidence  the  former  indictment  against  the  accused.  Defend- 
ant's counsel  objected  to  the  solicitor's  introducing  this  indict- 
ment, and  moved  that  the  court  declare  a  mistrial  because  he  had 
tendered  it  in  evidence.  There  was  nothing  in  this  transaction 
which  required  the  grant  of  a  mistrial.  The  judge  did  all  that  he 
was  required  to  do  when  he  sustained  the  objection  to  the  testimony, 
even  if  the  testimony  was  not  legally  admissible ;  but  he  went  f urr 
ther  and  told  the  jury  to  disregard  this  matter  entirely,  and  not  to 
let  it  influence  them  in  any  way.  Certainly  the  defendant  will  not 
be  given  a  new  trial  for  this  occurrence,  under  the  circumstances. 

3.  Certain  criticisms  are  made  upon  the  charge  of  the  court,  but, 
without  going  into  details,  we  will  simply  say  that  there  was  no 
error,  and  that  the  defendant  was  fairly  tried  and  legally  con- 
victed. Judgment  affirmed. 
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3394.     WALLACE  v.  SOUTHERN  RAILWAY  CO. 

1.  Where  the  jury  can  reasonably  infer,  from  the  evidence,  that  an  alle- 
gation of  negligence  which  would  authorize  a  recovery  has  been  proved, 
a  nonsuit  should  not  be  granted. 

2.  The  presumption  of  negligence  against  the  employer  **in  case  death  re- 
sults from  injury  to  the  employee,"  created  by  the  act  of  1909  (Acta 
1909,  p.  160),  is  a  part  of  the  integral  right  to  recover,  and  is  not  alone 
a  rule  of  evidence,  and  is  applicable  only  to  causes  of  action  arising 
subsequently  to  the  passage  of  the  act  in  question. 

Decided  November  7,  1911.    Rehearing  denied  Nomcmbeb  20,  1911. 

Action  for  damages;  from  city  court  of  Atlanta — Judge  Reid. 
September  1,  1910. 

Burton  Smith,  R.  W.  Crenshaw,  for  plaintiff. 

McDaniel  &  Blacky  for  defendant. 

Hill,  C.  J.  Wallace  was  employed  by  the  Southern  Railway 
Company  as  a  switchman,  and  on  or  about  October  26,  1906,  in 
the  early  part  of  the  night,  and  while  engaged  in  the  discharge  of 
his  duties,  he  was  killed  by  the  running  of  an  engine  operated  by 
the  railway  company.  His  widow  brought  suit  to  recover  damages 
for  the  homicide.  At  tlie  conclusion  of  the  plaintiff's  evidence  a 
nonsuit  was  granted,  and  to  tliis  judgment  she  excepts.  Illustrat- 
ing the  question  of  nonsuit,  there  are  also  two  special  assignments 
of  error  on  the  admission  and  rejection  of  testimony. 

This  is  the  second  appearance  of  the  case  before  this  court  on  an 
assignment  of  error  to  the  judgment  awarding  a  nonsuit.  When 
first  here,  this  court  held  that  the  plaintiff  failed  to  shaw  a  prima 
facie  case  of  liability,  and  consequently  affirmed  the  judgment. 
Wallace  v.  Southern  Ry.  Co.,  6  Oa.  App,  526  (65  S.  E.  299). 
There  is  some  substantial  difference  between  the  allegations  of  neg- 
ligence in  the  first  and  second  petitions,  but  very  little,  if  any,  ma- 
terial difference  in  the  evidence  in  support  of  the  allegations  on 
the  two  trials.  In  a  judgment  awarding  a  nonsuit,  as  nothing  is 
decided  except  the  sufficiency  of  the  evidence  presented  in  support 
of  the  allegations  in  that  particular  case,  it  is  not  deemed  necessary 
to  call  attention  to  any  difference  between  the  allegations  and  evi- 
dence in  the  present  case  and  in  the  first  case.  We  shall  only 
consider  and  decide  as  to  the  correctness  of  the  judgment,  under  the 
allegations  and  the  proof  offered  in  support  thereof,  on  the  ques- 
tion of  liability  in  the  case  sub  judice.  The  employment  by  the 
railway  company  of  the  husband  of  the  plaintiff  as  a  switchman. 
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and  the  fact  that  he  was  killed  in  the  discharge  of  his  duties  by  the 
engine  of  the  railway  company,  were  not  controverted,  and  the 
only  question  for  the  determination  of  this  court  relates  to  the  is- 
sue of  negligence,  under  the  allegations  of  the  petition  and  the  evi- 
dence for  the  plaintiff. 

The  allegations  on  the  subject  of  negligence  are  as  follows :     "  In 
the  course  of  his  duties,  deceased  was  switching  cars  in  [Pulton] 
county,    near   Armour     .      .     at   said    time   and    place   deceased 
threw  a  switch  [in  front  of  the  engine]  and  gave  a  signal  to  the 
engineer  to  move  forward.     Immediately  upon  his  giving  the  sig- 
nal, and  just  as  the  engine  was  in  the  act  of  starting,  a  great  vol- 
ume of  steam  gushed  out,  surrounding  the  engine  in  every  direction, 
and  enveloping  the  deceased.     The  engine  continued  to  advance, 
and  ran  over  the  deceased  and  killed  him.     .      .     It  is  impossible 
fpr  plaintiff  to  give  any  of  the  details  from  the  time  the  steam  en- 
veloped her  husband  until  his  mangled  body  was  found   in  the 
rear  of  the  engine."     She  alleges  that  "the  escaping  steam  ob- 
scured the  vision  of  the  deceased,  and  was  so  opaque  that  he  could 
not  see  through  it,  and,  furthermore,  it  stung  and  blinded  his  eyes, 
and  it  was  impossible  for  him  to  see,  or  know  direction,  or  tell 
in    which    direction    the    engine    was,    or    in    which    direction 
he    should    go,    or    save    himself    in    any    way.     She    does    not 
know    and    can    not    say    whether    the    engine    struck    the    de- 
ceased while  he  was  trying  to  escape  from  it,  or  exactly  how  it 
happened."     In  this  connection  it  is  further  alleged  that,  "some 
time  before  the  death  of  the  decedent,  the  defendant  knew  the  con- 
dition of  this  engine,  had  promised  to  repair  it  rejx^atedly,  and 
had  had  it  in  the  shop  for  that  purpose,"  but,  "notwithstanding 
this,  they  sent  it  out  to  be  used  for  yard  purposes,  when  the  char- 
acter of  the  work  made  it  essential  that  the  engine  should  start 
and  stop  properly;"  that  the  decedent  was  killed  on  the  very  night 
of  the  day  that  the  engine  came  from  the  shop,  and  he  had  no 
chance  to  know  its  defective  condition;  and,  under  these  circum- 
stances, it  is  insisted  ilmt  the   decedent  was   relieved   from   any 
assumption  of  risk.     She  charges  that  "the  escaping  steam  and  the 
action  of  the  engineer  in  moving  the  engine  while  the  deceased  was 
endangered,"  as  described,  "were  the  real  and  proximate  cause  of 
his  death."    She  charges  that  "the  valves  of  said  engine  around  the 
piston  rods,  and  also  the  steam  chest  and  cylinders,  were  leaking 
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badly,"  that  by  proper  examination  and  repairs  this  defective  con- 
dition of  the  engine  could  have  been  discovered  and  repaired,  and 
that  the  defendant  was  negligent  in  failing  to  make  a  proper  in- 
spection and  in  failing  to  correct  these  defects;  and  she  further 
charges  that  it  was  negligence  to  operate  the  engine  in  such  defect- 
ive condition,  and,  under  these  circumstances,  it  is  insisted  that 
the  decedent  was  relieved  of  any  assumption  of  risk. 

These  are  substantially  the  allegations  of  negligence,  and  they 
may  be  divided  into  two  grounds :  ( 1 )  the  negligence  of  the  rail- 
way company  in  failing  to  inspect  and  repair  the  defects  in  the 
engine,  and  in  knowingly  using  the  engine  in  this  defective  con- 
dition; and,  (2)  tlie  negligence  of  the  engineer  in  continuing  to 
move  forward  his  engine  after  he  had  received  the  switchman's 
signal  to  move  forward,  when  he  discovered  that  the  escaping  steam 
had  so  enveloped  the  switchman  as  to  make  it  impossible  to  ob- 
serve his  location  on  the  track  in  front  of  the  moving  engine. 

1.  In  support  of  the  first  allegation  of  negligence,  the  evidence 
is  not  controverted  that  the  engine  was  in  a  defective  condition  as 
described ;  nor  is  it  denied  that  the  defendant  company  knew  of  this 
condition,  or  by  proper  inspection  could  have  found  it  out;  and 
an  inference  of  negligence  was  reasonably  deducible  from  the  facts 
in  evidence.  We  think,  however,  as  to  this  the  deceased  switchman 
had  assumed  the  risk.  The  evidence  is  clear  that  his  opportunity 
for  discovering  the  defective  condition  of  the  engine  was  ais  good 
as  that  of  the  master,  that  he  had  been  working  as  a  front  switch- 
man on  this  engine  in  the  yards  of  the  company  from  6  o'clock  in 
the  morning  until  the  time  when  he  was  killed,  and  the  evidence 
shows  that  this  engine  had  been  leaking  badly  during  this  whole 
day,  up  to  the  very  time  of  the  accident,  and  that  everybody  con- 
nected with  this  engine  and  its  operation  could  not  possibly  have 
failed  to  see  the  escaping  steam  and  have  knowledge  of  the  de- 
fective character  of  the  engine.  The  deceased  switchman  therefore 
knew,  or  in  the  exrcise  of  ordinary  care  in  connection  with  the  dis- 
charge of  his  duties  as  a  switchman  could  have  known,  that  the 
engine  had  not  been  fixed,  although  it  had  been  in  the  shop  for  that 
purpose,  that  it  was  defective,  that  the  steam  did  escape  whenever 
tlie  engine  started,  that  he  fully  realized  his  danger  in  connec- 
tion with  the  escaping  steam,  and  that,  notwithstanding  this  knowl- 
edge, he  continued  his  work.    We  think  it  clear,  therefore,  that 
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he  assumed  the  risk  resulting  from  the  defective  condition  of  the 
engine,  and  that  as  to  this  ground  of  negligence  he  was  not  en- 
titled to  recover. 

Illufltrating  the  second  allegation  of  negligence,  the  evidence 
shows,  or  it  is  reasonably  deducible  therefrom,  that  the  switchman, 
in  the  proper  discharge  of  his  duty  and  for  the  proper  si<;naling  for 
the  engineer  to  start  forward,  crossed  the  track  a  few  feet  in  front 
of  the  engine,  "to  the  engineer's  side,  and  gave  the  signal  for  the 
engineer  to  start  forward;"  that  the  manner  in  which  this  was 
done  by  the  switchman  was  the  customary  and  proper  way  to  do 
it;  that  the  engineer  saw  the  signal  and  immediately  started  the 
engine  forward;  that  the  steam  rushed  out  suddenly  "in  a  great 
volume,"  and  completely  enveloped  the  switchman,  and  hid  him 
from  the  engineer's  view ;  that  as  the  steam  enveloped  the  switch- 
man, the  light  of  his  lantern  immediately  went  out ;  that  the  en- 
gineer saw  that  the  switchman  was  thus  enveloped,  and  saw 
that  he  was  standing  on  the  track  when  he  gave  the  sig- 
nal; that  he  knew  that  it  was  customary  for  switchmen,  after 
giving  signals  of  this  character,  to  get  upon  the  moving  engine; 
that,  seeing  this  perilous  position  of  the  switchman,  it  was  the  en- 
gineer's duty  to  stop  his  engine  until  the  vapor  should  have  been 
dissipated,  and  he,  the  engineer,  enabled  to  see  the  exact  location 
of  the  switchman,  and  the  switchman  allowed  without  danger  to 
himself  to  get  upon  the  moving  engine ;  that,  notwithstanding  these 
facts,  he  continued  to  move  his  engine  towards  the  place  where 
the  switchman  was  last  seen  standing  on  the  track,  and  the  evidence 
is  that  he  could  have  stopped  his  engine  "in  4  or  5  feet,"  but  that 
he  did  not  stop  the  engine  for  90  feet  from  where  he  struck  and  ran 
over  the  switchman. 

We  do  not  mean  to  say  that  on  these  issues  the  evidence  is 
altogether  in  favor  of  the  contention  of  the  plaintiff,  for  it  is  in- 
sisted by  learned  counsel  for  the  railway  company  that  the  only  rea* 
sonable  deduction  from  the  evidence  is  that  the  switchman  was  not 
on  the  track  in  front  of  the  engine  when  he  gave  the  signal  for  the 
engineer  to  start,  but  that  he  had  passed  over  the  track,  and  was 
standing  off  the  track,  in  front  of  the  engine,  on  the  ground,  in  a 
position  of  safety  and,  himself  seeing  the  enveloping  steam,  and 
realizing  that  it  would  be  unsafe  for  him  in  that  condition  to  at- 
tempt to  step  on  the  track,  he  nevertheless  endeavored  to  do  so; 
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that  instead  of  waiting  until  the  steam  passed  away,  or  until  the 
engine  stopped,  to  get  upon  the  engine,  he,  notwithstanding  the  dan- 
gerous situation,  through  his  own  negligence  attempted  to  get  upon 
the  engine,  and  in  this  manner  met  his  death,  and,  therefore,  that 
his  own  negligence  was  the  proximate  cause  of  his  death.     Under 
the  evidence  it  is  not  clear  how  the  switchman  was  killed.     It  does 
not  disclose  that  he  attempted  to  get  on  the  engine  while  it  was 
moving.     He  may  have  been  walking  on  the  track  in  front  of  the 
engine,  and  his  feet  may  have  caught  in  the  frog  of  the  track, 
and  he  may  have  been  thrown,  and  in  that  position  may   have 
been  run  over  and  killed.     Neither  is  it  clearly  shown  that  he 
was  standing  on  the  track  in  front  of  the  engine  when  he  gave  the 
signal,  but  it  is  fairly  issuable  from  the  evidence  that  he  was  so 
standing.     The  uncertainty  as  to  these  questions  should  be  left  to 
the  solution  of  a  jury.     It  is  not  so  conclusive  that  as  a  matter  of 
law  it  can  be  held  that  the  negligence  of  the  deceased  caused  his 
death,  or  that  by  the  exercise  of  ordinary  diligence  he  could  have 
avoided  the  negligence  of  the  engineer  in  continuing  to  move  his 
engine  under  the  circumstances.     It  can  not  be  doubted  that  the 
questions  whether  the  engineer  was  guilty  of  negligence  in  moving 
forward  his  engine,  notwithstanding  he  saw  the  perilous  situation  of 
the  decedent,  and  whether,  if  the  engine  was  so  moved  forward, 
this  was  the  cause  of  the  killing,  are,  under  the  evidence  and  infer- 
ences fairly  deducible  therefrom,  at  least  issuable,  and  can  not  cer- 
tainly be  determined  as  questions  of  law.     On  this  allegation  of 
negligence,  under  the  evidence,  our  minds  are  in  a  condition  of 
uncertainty  and  unrest,  and  we  prefer  to  leave  the  question  to  be 
solved  by  the  jury,  where,  if  issuable  at  all,  the  law  places  the  re- 
sponsibility of  solution. 

2.  Learned  counsel  for  the  plaintiff  contends  that  the  act  of 
1909  (Acts  1909,  p.  160)  is  applicable  to  this  case.  He  concedes 
that  it  could  not  be  applicable  if  the  question  involved  a  right  to 
recover,  because  it  would  be  retroactive  in  character,  as  the  homi- 
cide occurred  in  1906;  and  he  insists  that  the  presumption  of  neg- 
ligence created  by  this  act,  from  certain  facts,  is  a  rule  of  evidence, 
and,  as  such,  would  apply  to  any  cause  of  action  arising  after  the 
passage  of  the  act.  The  general  rule  of  law  which  counsel  states 
is  undoubtedly  correct,  that  the  legislature  has  power  to  make 
rules  of  evidence,  and  presumptions  are  ordinarily  rules  of  evi- 
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dence,  applicable  to  causes  of  action  which  have  accrued  prior  to 
the  passage  of  the  act.  In  this  case,  however,  the  act  expressly 
provides  that  it  is  applicable  only  to  causes  of  action  arising  subse- 
quently to  its  passage,  ^nd  the  act  is  intended  to  modify  the  ex- 
treme hardship  of  the  statute  which  prohibited  an  employee  from 
Recovering  damages  unless  he  himself  was  absolutely  faultless  in 
connection  with  his  injury.  The  act  does  provide  that  in  case 
death  results  from  an  injury  to  an  employee,  a  presumption  of 
negligence  is  thus  raised  which  must  be  rebutted  by  the  employer; 
but  this  presumption  constitutes  an  integral  part  of  the  right  to 
recover,  and  can  not  have  a  retroactive  effect.  In  Louisville  & 
NashvUle  R.  Co.  v.  Bradford,  135  Oa.  522  (69  S.  E.  870),  it  is 
expressly  held  that  causes  of  action  arising  prior  to  the  act  of  1909, 
supra,  are  unaffected  by  its  provisions,  and  that  an  instruction 
which  the  trial  judge  in  that  case  gave  to  the  jury,  to  the  effect 
that  the  presumption  of  negligence  created  by  the  act  did  apply  to 
a  cause  of  action  arising  prior  to  its  passage,  was  erroneous.  This 
seems  to  settle  the  question,  and  really  renders  unnecessary  an 
opinion  by  the  court  on  this  point.  However,  under  the  statute 
as  it  stood  at  the  time  of  the  homicide,  when  the  plaintiff  proved 
the  negligence  of  the  engineer,  this  cast  the  burden  on  the  rail- 
road company  of  proving  the  contributory  negligence  of  the 
employee. 

The  assignments  of  error  as  to  the  rulings  on  evidence  are  con- 
ceded by  counsel  for  plaintiff  not  to  be  controlling  or  material, 
and,  as  they  may  probably  not  occur  on  a  second  trial,  it  is  not 
now  necessaiy  to  decide  them.  We  reverse  the  judgment  awarding 
a  nonsuit  in  this  case,  solely  on  the  ground  discussed  in  the  second 
division  of  the  opinion.  Judgment  reversed. 


3160.     Frost  &  Co.  r.  Powell,  administrator. 

Hnx,  C.  J.  1.  Where  cotton  factors  sued  a  customer  for  advances  made 
on  cotton  consigned  for  sale,  the  customer  could  set  off  damages  caused 
by  wrongful  delay  in  selling  the  cotton  according  to  instructions. 

2.  On  the  question  of  diligence  by  the  factors  in  selling  the  cotton  accord- 
ing to  instructions,  the  evidence  was  in  conflict,  and  this  issue  was  there- 
fore settled  by  the  verdict. 

3.  The  trial  judge  properly  instructed  the  jury  to  the  effect  that  a  factor 
ifl   bonnd  to  obey  the  instructions  of  his  principal  as  to   the  sale  of 
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produce,  and  if  he  disregards  the  principal's  orders,  and  injury  accrues 
to  the  principal,  the  loss  falls  upon  the  factor.  It  was  also  proper,  in 
this  connection,  to  charge  that  if  a  factor  made  advances  on  produce  con- 
signed to  him  for  sale,  he  would  have  an  interest  in  the  consignment, 
and  would  have  the  right  to  exercise  his  discretion  as  to  the  time  of  sale, 
and  would  be  entitled  to  disregard  the  instructions  of  his  principal  to 
sell,  where  he  had  reasonable  ground  to  apprehend  loss  resulting  to 
him  by  obeying  the  instructions,  either  because  of  the  insolvency  of. 
the  principal  or  insufficiency  in  the  value  of  the  consignment  eventually 
to  repay  the  advances  made  on  it.  Day  v.  Cratoford,  13  Qa,  508;  Brown 
V.  McGraw,  14  Pet.  494   (10  L.  ed.  668). 

4.  What  purport  to  be  true  copies  of  original  letters  should  be  identified 
as  such,  to  authorize  them  to  be  admitted  as  secondary  evidence,  al- 
though notice  to  produce  the  originals  has  been  duly  served  and  answered 
by  the  party  on  whom  the  notice  has  been  served  that  he  is  unable  to 
produce  them.     In  this  case  the  letters  were  immaterial. 

5.  There  was  no  error  in  admitting  the  testimony  as  to  the  market  value 
of  cotton  at  the  point  of  shipment,  and  the  market  value  of  cotton  of 
the  same  grade  at  Savannah,  although  the  cotton  had  been  shipped  to 
Charleston,  S.  C,  where  it  was  to  be  sold.  The  evidence  tended  to  show 
the  market  value  of  the  cotton  at  the  latter  place. 

6.  No  material  error  of  law  appears,  and  there  is  some  evidence  to  support 
the  verdict.  Judgment  affirmed. 

Decided  November  20,  1911. 

Complaint;  from  city  court  of  Leesburg— -Judge  Long.    Decem- 
ber 12,  1911. 

Charles  H.  Beazley,  for  plaintiffs. 

W,  0.  Martin,  J.  R.  Long,  for  defendant. 


3106.    EEISMAX  v.  WESTER. 

A  contract  for* the  sale  of  personalty,  reserving  title  in  the  seller  until 
the  purchase-money  has  been  paid,  to  be  valid  and  binding  as  to  third 
persons,  must  be  recorded  as  required  by  the  Civil  Code  (1910),  §§  3318, 
3319.  Otherwise,  the  sale  is  absolute  as  to  third  persons;  and  where 
the  purchaser  subsequently  gives  the  property  to  another,  the  property 
generally  becomes  subject  to  the  debts  of  the  latter,  reduced  to  judg- 
ment, especially  where  the  creditor  of  the  donee  in  possession  had  no 
actual  notice  of  the  existence  of  the  conditional  contract  of  sale,  and  that 
the  property  covered  by  that  contract  had  not  been  paid  for,  and  ex- 
tended credit  on  the  faith  thereof. 

Decided  Novembeb  20,  1911. 

Levy  and  claim;  from  Fulton  superior  court — Judge  Bell.     No- 
vember 5,  1910. 

Hewlett  &  Dennis,  for  plaintiff. 
iShepard  Bryan,  TV.  R.  Tichenor,  contra. 
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Hill,  C.  J.  Wester  sold  a  piano  to  Taylor,  under  a  conditional 
contract  in  writing,  reserving  title  until  the  piano  was  fully  paid 
for.  This  contract  was  not  recorded.  He  was  to  pay  for  the  pi- 
ano by  instalments.  Before  paying  for  it  he  gave  it  as  a  Christmas 
present  to  his  wife.  After  the  piano  had  been  given  to  her, 
Reisman  obtained  a  judgment  against  her,  and  the  execution 
issued  upon  this  judgment  was  levied  on  the  piano  as  her 
property.  Wester  interposed  a  claim.  The  jury  in  the  jus- 
tice's court  found  the  piano  subject  to  the  execution,  and  Wester, 
by  certiorari,  asked  the  superior  court  to  review  this  finding.  The 
superior  court  sustained  the  certiorari  and  entered  up  final  judg- 
ment in  favor  of  Wester,  holding  that  the  property  was  not  subject 
to  the  execution ;  and  Reisman  brings  error  to  this  court. 

On  the  trial  of  the  claim  ease  there  was  no  controversy  as  to 
the  facts,  which  are  substantially  .set  out  above.     Reisman  testified 
that  he  had  extended  credit  to  Mrs.  Taylor  on  the  faith  of  her 
statement  that  the  piano  was  her  personal  property.     The  claim- 
ant objected  to  this  testimony,  so  far  as  it  related  to  the  state- 
ment of  Mrs.  Taylor  that  the  piano  belonged  to  her,  on  the  ground 
that  it  was  mere  hearsay,  and  irrelevant  and  inadmissible ;  that  Mrs. 
Taylor  was  not  a  party  to  the  contract  between  Wester  and  her 
husband,  and  her  statement  was  not  binding  upon  Wester,  as  he 
was  not  present  when  it  was  made.     The  court  overruled  this  ob- 
jection, and  this  is  assigned  as  error.     We  think  the  statement  of 
Mrs.  Taylor  to  Reisman  was  admissible,  as  showing  the  good  faith 
of  Reisman  in  extending  credit  to  her.     Under  the  view  that  we 
take  of  the  merits  of  the  case,  however,  it  makes  very  little  differ- 
ence why  Reisman  extended  credit  to  Mrs.  Taylor.     His  judgment 
was  good  against  her  and  was  binding  on  her  property,  and  the 
undisputed  evidence  is  that  her  husband  had  given  her  this  piano. 
It  is  insisted,  however,  that  Mrs.  Taylor  knew  that  her  husband 
had  not  paid  for  the  piano,  that  he  bought  it  from  Wester  on  in- 
stalments, and  that  he  had  no  right  to  make  a  voluntary  gift  of  it 
to  her  as  against  Westerns  claim  for  the  balance  of  the  purchase- 
nioney.    And  this  is  probably  the  view  that  the  superior  court  took 
of  the  question.     The  code  requires  that  every  conditional  con- 
tract of  Bale,  to  be  valid  as  against  third  persons,  shall  be  in  writ- 
hag  and  recorded  within  30  days  from  its  date.     Civil  Code  (1910), 
|§  3318,  3319.     The  contract  in  this  case  was  not  recorded.     It 
wag  therefore  binding  upon  nobody   except   the   parties   thereto. 
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Relatively  to  third  persons,  the  sale  of  the  piano  by  Wester  to 
Taylor  was  an  absolute  sale.  Steen  v.  Harris,  81  Oa.  681  (8  S.  E. 
206).  Cf.  Rhode  Island  Locomotive  Works  v.  Empire  Lumber 
Co.,  91  Oa,  642  (17  S.  E.  1012).  Now,  suppose  that  Reisman  had 
obtained  judgment  against  Taylor  himself,  and  had  had  the  execu- 
tion levied  on  the  piano,  and  Reisman,  when  extending  credit  to 
Taylor  had  no  knowledge  of  the  conditional  contract  in  writing 
made  by  Wester  to  Taylor ;  can  it  be  doubted  that  Reisman's  execu- 
tion would  be  prior  in  dignity  to  Westerns  claim?  The  creditor 
(with  judgment  lien)  of  the  donee  of  the  purchaser  under  the  con- 
ditional sale  is  likewise  a  third  person  within  the  meaning  of 
the  code  sections  cited. 

Another  reason  why  we  think  the  property  was  subject  to  the 
execution  in  favor  of  Reisman:  Wester  failed  to  record  his  con- 
ditional contract.  He  put  the  piano  into  the  possession  of  Taylor; 
and,  according  to  the  evidence,  Taylor  told  him  at  the  time  of  the 
sale  that  he  wanted  to  buy  the  piano  as  a  Christmas  present  for 
his  wife.  He  thus  put  it  into  the  power  of  Mrs.  Taylor  lo  perpe- 
trate a  fraud  on  Reisman,  for  she  stated  to  him  that  the  piano  be- 
longed to  her,  and  it  was  on  the  faith  of  this  statement  that  he  ex- 
tended the  credit  to  her.  Wester  put  it  into  the  power  of  Taylor, 
the  husband,  through  his  wife,  to  commit  a  fraud  upon  an  inno- 
cent person;  and  if  Reisman,  the  innocent  person,  or  Wester,  who 
Iiad  put  it  in  the  power  of  Taylor  and  his  wife  to  perpetrate  the 
fraud,  must  suffer,  clearly  the  one  who  made  the  fraud  possible 
should  suffer,  and  not  the  one  who  was  innocent. 

For  these  reasons,  we  think  that  the  superior  court  erred  in  sus- 
taining the  certiorari  and  entering  JBnal  judgment  in  favor  of 
Wester.    The  certiorari  should  have  been  overruled. 

Judgment  reversed. 


3208.     Wilson  v.  Barnard. 

Hill,  C.  J.  1.  The  amendment  to  the  answer,  although  filed  after  the 
time  for  answering  had  expired,  was  properly  verified  as  required  by 
section  5640  of  the  Civil  Code  (1910),  and  there  was  no  error  in  allow- 
ing it.  Besides,  the  amendment  set  up  no  defense  that  was  not  sub- 
Htantially  made  by  the  original  answer. 

2.  Under  the  plea  of  non  est  factum  to  a  suit  on  a  note,  the  defendant  may 
deny  either  the  execution  of  the  note  by  him  altogether,  or  its  execu- 
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tion  by  bim  in  its  pre8ent  shape;  and  proof  of  either  allegation 
would  sustain  the  plea,  provided,  in  case  of  alteration,  the  change  was 
material.  Civil  Code  (1910),  §  4295;  Joyce  on  Defenses  to  Commercial 
Paper,  $    135. 

3.  Where  the  signature  to  a  note  sued  on  is  attacked  on  the  ground  that 
it  is  a  forgery,  an  admittedly  genuine  signature  of  the  person  purport- 
iiig  to  have  signed  the  note  is  admissible  for  the  purpose  of  comparison, 
and  to  aid  in  the  determination  of  the  issue  as  to  the  genuineness  of 
the  signature  in  dispute,  and  the  jur>'  can  make  a  physical  inspection  of 
both  the  genuine  signature  and  the  one  in  dispute.  Joyce  on  Defenses 
to  Commercitri  Paper,  §§  96,  97,  and  cases  in  notes. 

4.  lo  support  of  his  plea  of  non  est  factum,  it  was  not  ertor  to  permit  the 
defendant  to  introduce  in  evidence  a  blank  copy  of  a  note,  which  he 
testified  was  an  exact  copy  of  the  one  he  executed,  for  the  purpose  of 
showing  dissimilarity  between  that  and  the  note  sued  on  and  alleged 
to  be  a  forgery. 

5.  When  a  plea  of  non  est  factum  is  filed  under  oath  to  a  suit  on  a  note, 
the  burden  is  upon  the  plaintiff  to  prove  the  execution  of  the  note  sued 
on.  PaulkY,Creech,SOa.App.73S  (2),  (70 S. E.  145).  It  was  not  error 
for  the  trial  judge,  during  the  course  of  his  charge,  to  instruct  the  jury 
repeatedly  to  the  foregoing  effect.  One  time  would  have  been  sufficient, 
but  needless  repetition  in  a  charge  of  a  correct  principle  of  law,  appli- 
cable to  the  pleadings  and  evidence,  would  not  be  error. 

6.  Where  a  plea  of  non  est  factum  is  filed  to  a  suit  on  a  note,  the  plain- 
tiff must  prove  the  execution  of  the  note  sued  on,  before  the  presumption 
of  law  would  arise  that  he  was  a  bona  fide  holder  for  value;  and,  after 
charging  sections  4286  and  4288  of  the  Civil  Code  (1910),  the  court  did 
not  err  in  also  charging  the  above  qualification. 

7.  The  alteration  of  the  name  of  the  payee  in  a  note,  without  the  knowledge 
of  the  maker,  is  a  material  alteration,  and  would  constitute  a  good  de- 
fense to  an  action  against  the  maker  of  the  note.  Joyce  on  Defenses  to 
Commercial  Paper,  f  158,  and  cases  cited;  3  Randolph  on  Commercial 
Paper,  $§  1749,  1777. 

8.  This  court  has  repeatedly  ruled  that  in  the  absence  of  legal  error,  it 
has  no  jurisdiction  to  interfere  with  a  verdict  supported  by  some  evi- 
dence, although  the  verdict  was  against  the  preponderance  of  the  evi- 
dence. The  decisions  cited  to  the  contrary,  applicable  to  the  Supreme 
Court,  were  rendered  prior  to  the  constitutional  amendment  restricting 
the  jurisdiction  of  that  court  and  this  court  to  the  decision  of  errors  of 
law  and  equity,  and  are  not  now  in  point. 

9.  Other  grounds  of  alleged  error  contained  in  the  motion  for  a  new  trial, 
not  specifically  covered  by  the  foregoing  notes,  are  without  substantial 
merit 

10.  There  was  evidence  in  support  of  the  plea  of  non  est  factum,  an'd  the 
verdict  for  ^e  defendant  was  authorized,  and  there  was  no  error  in  re- 
fusing a  new  trial.  Judgment  affirmed. 

Decided  November  20,  1911. 

Complaint;  from  city  court  ol Cartersville— Judge  Foute.     De- 
cember 2,  1910. 
John  F.  N orris,  for  plaintiff.    Neel  &  Neel,  for  defendant. 
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3243.    Roberts  v,  Georgia  Southern  &  Florida  Railway  Co. 

Hill,  C.  J.  1.  A  stipulation  in  a  contract  for  the  shipment  of  live  stock, 
requiring  that»  as  a  condition  precedent  to  any  right  to  recover  dam- 
ages for  loss  or  injury  to  said  live  stock,  **written  notice  of  a  claim  there- 
for shall  be  given  before  said  live  stock  is  removed  or  intermingled  with 
other  live  stock,**  is  reasonable  and  valid.  Southern  Ry.  Co.  v.  Toller- 
son,  129  Oa.  647   (59  S.  E.  799). 

2.  This  stipulation  in  the  contract  may  be  expressly  or  impliedly  waived 
by  the  carrier.  Carter  v.  Southern  Ry.  Co.,  3  Qa,  App.  40  (69  S.  E. 
209) ;  Arnold  v.  Louisville  d  Nashville  R.  Co.,  4  Ga.  App.  620  (61  S.  E. 
1060)  ;  Hill  v.  Western  Union  Telegraph  Co.,  85  Oa.  430  (11  S.  E.  874, 
21  Am.  St.  Rep.  166).  In  this  case  there  is  no  evidence  of  waiver;  but, 
on  the  contrary,  the  stipulation  is  expressly  set  up  and  relied  upon  by 
the  carrier  in  answer  to  the  claim  made  in  violation  of  its  terms. 

3.  Whether  the  stipulation  above  set  out  applies  only  to  injuries  that  are 
patent  it  is  not  necessary  to  rule,  for  the  injury  in  this  case  was  not 
latent,  but  an  indication  of  the  injury  was  discernible  to  the  eye  by 
superficial  examination,  and  was  in  fact  discovered  by  the  plaintiff,  or 
his  agent,  before  the  horse  was  removed  from  the  point  of  delivery,, 
and  no  complaint  was  then  made,  or  damages  claimed. 

4.  Where  the  evidence  shows  that  the  plaintiff  did  not  comply  with  the 
above  stipulation  in  the  contract,  and  there  is  no  evidence  of  any  waiver 
by  the  carrier,  a  recovery  could  not  legally  be  had,  and  a  verdict  for 
the  defendant  was  properly  directed. 

5.  This  court  declines  to  ask  the  Supreme  Court  to  review  the  case  of 
Southern  Ry.  Co.  v.  Tollerson,  supra,  and  other  cases  decided  by  that 
court  to  the  same  effect.  Judgment  affirmed. 

Decided  November  20,  1911. 

Action  for  damages;  from  city  court  of  Valdosta — Judge  Cran- 
ford.     January  27,  1911. 

Patterson  &  Copeland,  for  plaintiff. 

J.  E.  Hall,  E.  K.  Wilcox,  for  defendant. 
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325*4.     Few  i'.  Gunter. 

Hill,  C.  J.  1.  Where  a  prisoner  is  in  the  common  jail  of  the  county 
under  a  warrant  charging  a  bailable  offense,  and,  in  order  to  be  re- 
leased from  imprisonment,  he  employs  a  lawyer  to  secure  for  him  a  bond 
and  to  represent  him  in  the  case,  and  the  attorney  does  secure  the  bond 
and  the  prisoner  is  thereupon  released,  held,  that  a  note  given  by  the 
prisoner  to  the  lawyer  for  his  services,  including  the  service  rendered  in 
procuring  the  bond,  is  valid  and  collectible,  although  executed  on  Sun> 
day.  The  case  is  within  the  exception  of  section  416  of  the  Penal 
Code  (1910),  the  service  being  in  the  nature  of  a  "work  of  charity 
or  necessity." 
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2.  The  eridence  applicable  to  the  foregoing  principle  of  law  demanded  a 
Terdict  for  the  plaintiff,  and  the  court  erred  in  not  granting  a  new  trial. 
Salter  v.  Smith,  66  Gfa.  245;  Weldon  V.  Colquitt,  62  Ga.  449  (35  Am. 
Bep.  128) ;  Adams  v.  Candler,  114  Qa.  152  (39  S.  E.  893). 

Judgment  reversed. 
Deoidcd  Noyehbeb  20,  1911. 

Complaint;  from  city  court  of  Monroe— Judge  Stone.     Febru- 
ary 4,  1911. 
M,  0.  Few,  Orrin  Roberts,  for  plaintiff. 


3302.    Georgia  &  Florida  Railway  v.  Johnson. 

ESLL,  C.  J.  1.  The  plaintiff  made  a  verbal  contract  with*  the  defendant 
railway  company  to  furnish  it  a  specified  number  of  cypress  poles.  It 
was  admitted  that  the  number  of  poles  were  furnished,  but  some  were 
rejected,  and  payment  for  them  was  refused,  because,  as  contended  by 
the  company,  they  did  not  come  up  to  the  specification  of  the  contract 
as  to  size;  the  company  contending  that  the  contract  specified  that  the 
poles  were  to  be  "10  inches  in  diameter  at  the  small  end."  The  plain- 
tiff contended  that  the  contract  specified  that  they  were  to  be  "8  inches 
in  diameter  at  the  small  end."  The  general  manager  of  the  defendant 
company,  after  inspecting  the  poles,  wrote  to  the  roadmaster,  who  was 
the  agent  representing  the  railway  company  in  making  the  contract,  to 
the  effect  that  a  majority  of  the  poles  exceeded  8  inches  in  diameter  at 
the  small  end,  and,  if  the  specification  of  the  contract  was  as  claimed 
by  the  plaintiff,  the  company  owed  the  account  sued  on.  Held:  The 
letter  was  not  a  confidential  communication,  and  was  competent  evi- 
dence in  behalf  of  the  plaintiff.  But,  even  if  incompetent,  its  admis- 
sion was  harmless,  there  being  no  dispute  that  the  poles  were  not  less 
than  8  inches  in  diameter  at  the  small  end;  and  the  letter  contained 
no  statement  as  to  what  in  fact  was  the  specification  of  the  contract  on 
the  sole  question  in  issue. 

2.  There  was  no  error  for  any  reason  in  the  following  instruction  to  the 
jury:  "If  you  should  find  that  the  plaintiff  has  not  carried  the  burden 
to  your  satisfaction,  or  that  the  defendant,  by  the  preponderance  of 
testimony,  or  by  suflBcient  proof  to  satisfy  your  mind,  has  proven  to 
you  that  they  are  not  liable  for  any  amount,  your  verdict  will  be :  *  We, 
the  jury,  find  for  the  defendant.'" 

3.  The  exceptions  as  to  alleged  errors  of  law  are  manifestly  without  mer- 
it; the  controlling  question  depended  upon  an  issue  of  fact,  on  which 
there  was  conflict  in  evidence,  and  this  conflict  was  settled  by  the  ver- 
dict in  favor  of  the  plaintiff.  Judgment  affirmed. 

Decided  November  20,  1911. 

Complaint;  from  city  court  of  Nashyille — W.  G.  Harrison,  judge 
pro  hac  vice.    February  18,  1911. 
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William  H.  Barrett,  J.  P.  Knight,  Quincey  &  McDonald,  fer 
plaintiff  in  error. 
Rogers  &  Heath,  contra. 


3535.    LINDER  et  al  v.  COLE  BROTHERS  LIGHTNING- 

ROD  CO. 

1.  Though  an  executory  contract  of  purchase  and  sale  may  not  be  sub- 
ject to  countermand,  under  its  terms,  except  by  mutual  consent,  still, 
so  long  as  it  is  executory  on  both  sides,  notice  by  the  purchaser  to  the 
seller  that  he  will  not  take  the  goods  amounts  to  a  breach  of  the  con- 
tract, and  thereafter  the  seller  can  not,  by  attempting  to  deliver  the 
goods,  treat  the  contract  as  executed  on  his  part,  and  sue  the  buyer 
for  the  full  purchase-price.  His  remedy  is  an  action  for  the  damages 
resulting  from  the  breach  of  the  contract. 

2.  The  plea,  not  being  subject  to  general  demurrer,  was  improperly 
stricken,  and  for  this  reason  the  judgment  against  the  defendant  must 
be  reversed. 

Decided  Novembeb  20,  1911. 

Complaint;  from  city  court  of  Dublin—Judge  Hawkins.    March 
13,  1911. 

J.  S.  Adams,  for  plaintiffs  in  error. 

Powell,  J.     The  lightning-rod  company  sued  Linder  for  the 
purchase-price  of  about  200  feet  of  lightning-rod,  which  had  been 
ordered  under  a  written  contract  stating  that  it  was  not  subject  to 
countermand,  except  by  mutual  consent.     The  petition  alleged  de- 
livery.    The  plea  set  up  that,  though  the  defendant  had  signed  the 
contract,  he  had  never  accepted  any  of  the  lightning-rods  from 
the  plaintiff,  and  had  renounced  the  contract,  for  that,  within  a 
few  hours  after  the  contract  was  made,  and  before  the  plaintiff 
had  been  put  to  any  expense  or  trouble  whatever,  or  had  undertaken 
to  fill  the  order,  he  had  canceled  it,  and  had  told  the  plaintiff  that 
he  would  not  take  the  rods,  and  had  directed  the  plaintiff  not  to 
ship   them.     He  denied  that  delivery  had   been   made.    On   this 
state  of  facts,  the  case  is  controlled  by  Black  v.  Kaplan,  9  Ga.  A  pp. 
811  (72  S.  E.  303) ;  Rounsaville  v.  Leonard  Co.,  127  Ga.  735  (6), 
(56  S.  E.  1030) ;  and  Oklahoma  Vinegar  Co.  v.  Carter,  116   Oa, 
140  (42  S.  E.  378,  59  L.  R.  A.  122,  94  Am.  St.  R.  112). 

Judgment  reversed. 
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3546.     MACON,  DUBUN  &  SAVANNAH  BAILBOAD  CO.  r. 

HASTY. 

1.  The  evidence  authorizes  the  verdict. 

2.  It  was  not  error  for  the  judge  to  charge  the  jury,  in  an  action  against 
a  railroad  company  for  killing  stock,  that  it  was  within  their  discre- 
tion to  enhance  the  damages  by  adding  interest  thereto  at  the  rate  of 
7  per  cent,  per  annum,  but  expressed  merely  in  an  aggregate  sum  in 
their  verdict. 

Decided  November  20,  1911. 

Action  for  damages;  from  Twiggs  superior  court— Judge  Mar- 
tin.   June  7,  1911. 

Minter  Wimberly,  L.  D.  Shannon,  Akerman  &  Akerman,  for 
plaintiff  in  error. 
L.  D.  Moore,  contra. 

Powell,  J.  The  company  killed  one  of  the  plaintiff's  cows. 
The  jury  found  for  the  plaintiff.  The  defendant  made  a  motion 
for  a  new  trial  on  the  general  grounds.  The  trial  judge  overruled 
it,  and  the  defendant  excepts. 

1.    The  engineer  and  the  fireman  were  the  sole  witnesses  for  the 
defendant.     The  engineer  testified  that  he  did  not  see  the  cow  at 
all ;  that  the  front  of  the  extension  boiler  was  in  the  way ;  that  the 
track  curved  to  the  left,  and  that  his  first  information  as  to  the 
cow  was  when  the  fireman  told  him  it  was  on  the  track ;  that  he 
then  applied  the  brakes  and  attempted  to  reduce'  the  speed  of  the 
train ;  that  it  was  down  grade,  and  that  he  could  not  stop  in  time 
to  prevent  hitting  the  cow.     The  fireman  said  that  he  was  on  the 
lookout  on  the  left  side  of  the  engine,  when  he  saw  the  cow  about 
125  yards  away ;  that  he  immediately  notified  the  engineer,  and  that 
the  engineer  tried  to  stop,  but  could  not.     The  fireman  was  not 
able  satisfactorily  to  explain  why  he  did  not  see  the  cow  sooner,  ex- 
cept by  stating  that  he  saw  it  soon  after  they  came  out  of  the  mouth 
of  a  cut.    There  was  evidence  that,  notwithstanding  the  curve  and 
the  cut,  the  point  where  the  cow  was  standing  would  have  been  in 
sight  from  an  approaching  train  200  yards,  and  that  the  cow  ran 
down  the  track  from  that  point  130  yards,  making  a  total  of  330 
yards  from  the  point  where  the  cow  could  have  first  been  seen  to  the 
point  where  she  was  finally  struck.     The  engineer  said  that  in  his 
opinion  he  could  have  stopped  his  train,  running  at  the  speed  he 
wa8  and  on  the  grade  he  was,  in  a  distance  of  300  or  400  yards ;  and 
if  lie  could  have  brought  it  to  a  dead  standstill  at  this  distance, 
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it  would  seem  that  he  could  have  slackened  speed  suflSciently  to 
Jiave  prevented  striking  the  cow,  which  was  running  at  some  speed 
ahead  of  the  train,  in  a  somewhat  shorter  distance.  Hence  the 
jury  had  the  right  to  infer  negligence  in  one  or  two  respects— either 
that  the  fireman  was  not  maintaining  a  diligent  lookout,  or  that 
he  did  not  notify  the  engineer  promptly  after  seeing  the  cow.  At 
any  rate,  there  is  enough  conflict  to  warrant  the  verdict. 

2.  There  was  no  error  in  the  charge  of  the  court  to  the  effect 
that  the  jury  might  enhance  the  damages,  in  their  discretion,  by 
adding  interest  at  7  per  cent,  from  the  time  of  the  killing  to  the 
time  of  the  trial,  expressing  the  aggregate  amount  of  damages  in 
their  verdict,  the  total  amount  in  no  event  to  exceed  the  amount 
sued  for.  We  understand  this  to  be  the  law.  Of  course,  in  such 
cases  the  interest  becomes  a  part  of  the  damages,  and  it  may  be  tech- 
nically inaccurate  to  speak  of  adding  the  interest  to  the  dam- 
ages; but  a  jury  would  not  be  misled  by  this,  nor  reach  a  wrong 
conclusion  on  this  account. 

There  is  an  exception  to  the  failure  of  the  court  to  give  in  charge 
principles  of  law  stated  in  a  request  to  charge,  but  upon  examina- 
tion we  find  that  he  did  in  substance  give  the  principles  stated  in 
the  request.  Judgment  affirmed. 


3550.     MACON,  DUBLIN  &  SAVANNAH  EAILEOAD  CO.  v. 

BARFIELD. 

There  was  suflBcient  evidence  in  the  record  to  prevent  this  court's  inter- 
fering with  the  verdict. 

Decided  November  20,  1011. 

Action  for  damages;  from  city  court  of  Dublin — Judge  Hawkins. 
May  8,  1911. 

Minter  Wimberly,  Adain^  &  Flynt,  Akerman  &  Aherman,  for 
plaintiff  in  error. 

Powell,  J.  The  railroad  company  killed  the  plaintiff's  mule. 
The  jury  found  for  the  plaintiff.  Defendant's  motion  for  a  new 
trial  was  overruled,  and  it  excepts. 

If  the  engineer's  testimony  is  to  be  taken  as  the  truth  of  the 
transaction,  the  company  was  not  liable.  It  is  argued  that  the  jury 
had  no  right  to  disregard  this  testimony.    It  is  conceded  that  other 
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witnesses  disputed  his  testimony  as  to  whether  he  slackened  his 
speed  at  the  time  he  said  he  slackened  it,  and  as  to  whether  he 
fionnded  the  cattle  alarm  as  he  said  he  sonnded  it.  It  is  said  that 
there  is  no  conflict  in  his  testimony,  so  far  as  it  states  that  he  was 
80  close  npon  the  mnle  before  he  discovered  it  that  he  could  not 
haye  stopped  his  train  in  time  to  prevent  striking  it,  and  that,  in 
spite  of  the  conflict  as  to  other  matters,  his  testimony  must  be  be- 
lieved as  to  this,  wherein  he  is  not  contradicted,  and  that  this  alone 
is  sufficient  to  rebut  the  presumption  of  negligence.  One  of  the 
ways  to  impeach  a  witness  is  to  disprove  material  facts  testified  to 
by  him,  relating  to  the  transaction  in  question.  The  testimony  of 
the  engineer  that  he  threw  on  the  brakes  and  brought  about  a  slack- 
ening of  the  speed  of  the  train,  and  that  he  sounded  the  cattle 
alarm,  related  to  the  res  gestae  of  the  transaction,  and  if  the 
jury  believed  the  contradictory  testimony  of  the  other  witnesses, 
and,  hence,  found  that  his  statements  as  to  these  things  were 
not  true,  they  could  have  considered  the  engineer  as  impeached,  and 
disregarded  his  testimony. 

It  is  said,  however,  that  the  verdict  was  without  evidence  to  sup- 
port it,  because  it  is  not  shown  that  the  injury  complained  of  oc- 
curred in  Laurens  county.     The  testimony  of  at  least  one  of  the 
witnesses  locates  the  scene  of  the  killing  of  the  mule  at  a  point 
less  than  a  quarter  of  a  mile  from  the  defendant  compan/s  station 
at  Rockledge,  as  he  himself,  according  to  his  testimony,  was  about 
a  quarter  of  a  mile  from  the  station,  and  the  place  where  the  mule 
was  killed  was  betweenr  him  and  the  station.     By  the  act  of  August 
17,  1908  (Acts  1908,  p.  900),  we  are  informed  that  the  town  of 
Rockledge  is  in  the  coimty  of  Laurens,  and  that   its  corporate 
limits  extend  "eight  hundred  yards  in  all  directions  from  the 
depot  of  the  Macon,  Dublin  &  Savannah  Railroad  Company  at 
Rockledge."    Hence  every  point  on  the  company's  track  within  a 
quarter  of  a  mile  of  the  station  at  Rockledge  is  in  Laurens  county. 
Therefore,  even  if  the  point  as  to  the  jurisdiction  of  the  court  may 
^  made  under  the  general  grounds  of  the  motion  for  a  new  trial, 
^t  is  not  well  taken.  Judgment  affirmed. 
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3555.     TAYLOR  v,  KEEN. 

1.  A  plaintiff  can  not  sticceasfully  maintain  an  action  of  trover  for  tim* 
ber  cut  and  carried  away  from  land,  where  he  has  not  h\ad  any  pos- 
session of  or  title  to  the  timber,  except  in  so  far  as  title  to  the  land  or 
possession  thereof  may  have  carried  with  it  title  to  the  timber,  and  the 
only  semblance  of  title  he  shows  to  the  land  is  a  deed  not  connected 
with  any  source  of  title,  under  which  he  shows  only  transitory  acts  of 
possession,  which  had  ended  prior  to  the  time  the  timber  was  cut. 

2.  Bare  possession  of  land,  though  not  coupled  with  title,  gives  the  posses- 
sor certain  rights;  but  these  rights  end  when  the  possession  is  abau- 
doned. 

Decided  Novembeb  20,  1911. 

Trover;  from  city  court  of  Abbeville— Judge  Strozier.  May  9, 
1911. 

E.  H.  Williams,  for  plaintiff. 

Haygood  &  Outts,  for  defendant. 

Powell,  J.  Taylor  brought  trover  against  Keen  for  the  re- 
covery of  63  sticks  of  roiind  timber,  alleged  to  have  been  grown 
on  lot  of  land  353  in  the  fourteenth  district  of  Dodge  county,  and 
to  have  been  cut  therefrom  unlawfully.  The  plaintiff  attempted 
to  show  ownership  of  the  timber,  by  showing  title  to  the  land  or 
possession  thereof.  There  was  testimony  that  in  the  year  1902  or 
1903  the  plaintiff  bought  the  lot  of  land  in  question  from  one 
Thomas  Walker,  who  executed  to  him  a  deed,  which  had  never 
been  recorded,  and  which  had  been  lost.  It  may  be  said,  however, 
that  proper  secondary  proof  of  this  deed  was  duly  made.  It  was 
a  quitclaim  deed,  but  was  adequate  as  color  of  title.  No  title  was 
shown  in  Walker ;  hence  it  possessed  no  greater  validity  than  color 
of  title.  During  the  next  year  after  he  got  this  deed,  the  plaintiff 
went  into  possession  of  the  land  by  erecting  thereon  a  small  house, 
which  was  occupied  by  certain  employees  of  his,  who  cut  timber 
from  the  lot  and  made  staves  therefrom.  They  remained  in  the 
house  during  that  year  from  February  until  November.  During 
the  next  year  no  one  resided  in  the  house  and  no  timber  was  cut 
from  the  land.  In  the  third  year  thereafter  the  laborers  and  stave- 
makers  again  occupied  the  house  for  a  period  of  four  months. 
Again  in  the  year  1907  timber  was  cut  from  the  land  for  the  pur- 
pose of  making  staves,  and  the  plaintiff's  laborers  occupied  the 
liouse  for  a  period  of  about  three  months.  During  the  year  1908 
the  house  was  washed  away  in  a  freshet.     The  land  is  wild  land. 
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and  is  subject  to  overflow  from  the  river,  and  none  of  it  can  be 
cultivated,  by  reason  of  the  fact  that  it  is  subject  to  overflow. 
Other  than  as  above  indicated,  there  was  no  house,  fence,  inclosure, 
or  cultivation  of  any  kind  upon  the  land.  The  suit  was  brought  in 
the  year  1910,  and,  while  the  record  does  not  definitely  disclose 
the  exact  date  on  which  the  defendant  cut  the  timber  from  the  land, 
it  is  reasonably  inferable  from  the  pleadings  that  it  was  cut  durincr 
the  year  1910.  It  is  plain  that  if  the  plaintiflPs  possession  from 
the  year  1902  to  the  year  1908,  when  his  last  vestige  of  possession 
was  destroyed  by  the  freshet,  could  be  considered  as  that  open,  no- 
torious, continuous  occupancy  which  is  essential  to  the  ripening 
of  acquisitive  prescription,  no  title  by  prescription  was  in  fact 
acquired  thereby,  for  it  lasted  for  less  than  the  statutory  period  of 
seven  years.  The  plaintiff  had  no  title  by  prescription.  His  only 
reliance  therefore  was  upon  prior  possession. 

Whether  we  take  the  view  that  the  right  of  a  plaintiff  to  recover 
in  ejectment,  and  in  similar  actions,  on  prior  possession,  rests  on 
a  presumption  of  title,  or  take  what  is,  perhaps,  the  correct  view, 
that  the  possession  itself  is  property,  which  the  law  will  protect, 
is  of  no  consequence  here.     The  possessor  who  shows  no  higher 
right  than  his  mere  possession  loses  that  right  whenever  his  pos- 
session ends,  except  in  those  cases  where  it  constructively  continues 
by  reason  of  an  animus  revertendi.     Knight  v.   Isotn,   113   Ga. 
613  (39  S.  E.  103) ;  Delay  v.  Felton,  133  Ga.  15  (3),  (65  S.  E. 
122) ;  Watkins  v.  Nugen,  118  Ga.  375  (1),  377  (45  S.  E.  260)  : 
King  v.  Sears,  91  Ga.  577  (7),  589  (18  S.  E.  830) ;  Jones  v.  Nunn, 
12  Ga,  469,  474.     However,  no  animus  revertendi  can  save  the 
plaintiffs  rights,  where  the  physical  evidences  of  the  possession, 
such  as  houses,  fences,  etc.,  are  totally  destroyed,  and  no  other  con- 
trol over  the  property  is  shown.     The  writer  of  this  opinion  has  so 
lengthily  discussed  these  questions  in  the  twelfth  chapter  of  his 
text-book  on  "Actions  for  Land"    (see,  especially,  §§   300,  3VL 
where  the  Georgia  cases  are  collected  and  cited)  that  he  takes  the 
liberty  of  making  reference  to  it,  instead  of  further  extending  the 
discussion  of  the  question  here.     The  plaintiff,  having  shown  no 
title  to  or  possession  of  the  land  at  the  time  the  alleged  cause  of 
action  arose,  could  not  maintain  trover  for  the  timber  cut  there- 
from, since  he  has  not  otherwise  shown  possession  of  or  title  to  the 
timber  itself.  Judgment  affirm  prl. 
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3559.     WATERMAN  v.  BARCLAY  et  d, 

A  promissory  note,  in  the  body  of  which  there  is  no  recital  indicating 
that  it  is  to  be  a  sealed  instrument,  does  not,  under  the  statute  of  this 
State,  become  a  sealed  instrument  because  there  is  placed  after  the 
maker's  signature  a  scroll,  or  the  letters  "[L.  S.],"  or  any  device  of 
similar  import;  nor  because  underneath  the  body  of  the  note  are  writ- 
ten or  printed  the  words,  ** Signed,  sealed,  and  delivered  in  presence  of,** 
followed  by  the  name  of  a  subscribing  witness. 
Decided  November  20,  14)11. 

Complaint;  from  city  court  of  Jefferson ville— Judge  Shannon. 
April  16,  1911. 

Oliver  C.  Hancock,  for  plaintiff. 

L,  D,  Moore,  for  defendants. 

Powell,  J.  The  plaintiff  sued  on  notes.  The  defendant  filed 
a  demurrer,  on  the  ground  that  the  petition  showed  on  its  face  that 
tlie  action  was  barred.  More  than  six  years  had  elapsed  since  the 
notes  became  due,  and  it  is  conceded  that,  unless  they  are  held  to 
be  instruments  under  seal,  the  demurrer  is  well  taken.  Under  our 
statute  (Civil  Code  (1910),  §  4359),  "no  instrument  shall  be  con- 
.sidered  under  seal  unless  so  recited  in  the  body  of  the  instrument." 
It  is  well  settled  that  merely  to  add  the  word  "[Seal],"  or  the  let- 
ters "  [L.  S.],"  after  the  signature,  does  not  make  the  instrument  a 
sealed  instrument.  In  this  case  there  is  no  recital  in  the  body  of 
the  note  indicating  any  intention  of  creating  a  sealed  instrument. 
The  letters  "  [L.  S.]  "  follow  the  signature,  and  on  the  comer  oppo- 
site the  signature,  and  below  it,  are  the  words,  "Signed,  sealed, 
and  delivered  in  presence  of,"  followed  by  the  signature  of  an  at- 
testing officer. 

•  The  plaintiff  contends  that  this  recital  in  the  attesting  clause  is 
<\  sufficient  compliance  with  the  statute,  and  relies  on  the  case  of 
Humphries  v.  Nix,  77  Oa,  98.  In  that  case  it  was  held  that 
*' where,  at  the  end  of  a  note,  were  the  words,  ^  Signed  and  sealed/ 
followed  by  the  signature  of  the  maker  and  a  scroll  for  a  seal,  with 
tiie  letters  *  [L.  S.]  ^  written  across  it,  this  was  equivalent  to  the 
words,  '  Witness  my  hand  and  seaV  followed  in  the  same  way,  and 
tlie  paper  was  a  sealed  instrument."  This  case  was  considered  and 
distinguished  in  Echols  v.  Phillips,  112  Oa,  700  (37  S.  E.  977),  it 
being  there  pointed  out  that  in  the  Humphries  case  an  inspection  of 
the  record  showed  that  the  words  "Signed  and  sealed"  were  in  the 
body  of  the  note,  and  that  there  was  nothing  to  indicate  that  they 
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were  placed  there  for  the  attestation  of  a  witness.  In  the  case  cited 
from  112  Go.  700  (37  S.  E.  977),  it  was  held:  "A  promissory 
Bote,  in  the  body  of  which  there  was  no  recital  that  it  was  under 
seal,  was  not  a  sealed  instrument  because  there  was,  after  the  mak- 
er's signature,  a  scroll  embracing  the  letters  *  [L.  8.]  ';  nor  because 
underneath   the  body  of  the  note  appeared  the  words,  ^  Signed, 

d,  and  delivered  in  presence  of, '  beneath  which  no  name  was 
d,  and  which,  from  their  position  on  the  paper,  were  evidently 
to  be  signed  by  an  attesting  witness  or  witnesses,  and  not 
intended  to  constitute  a  portion  of  the  contract  embraced  in  the 
note." 

TheplaintiflF  tries  to  distinguish  the  case  in  the  112  Ga.  700  (37 
S.  E.  977),  on  the  ground  that  in  that  case  no  witness  had  at- 
tested, while  in  this  case  there  was  an  attesting  witness. 
If  any  importance  at  all  is  to  be  attached  to  this  circum- 
stance, it  only  adds  weight  to  the  conclusion  that  the  words, 
"Signed,  sealed,  and  delivered,"  appearing  in  the  note  here  sued 
on,  were  not  intended  to  be  a  part  of  the  body  of  the  instrument, 
but  were  only  intended  to  be  a  part  of  th^  attesting  clause,  and 
were  in  fact  a  part  of  it. 

The  court  did  not  err  in  dismissing  the  suit  on  the  ground  that 
it  was  barred  by  the  statute  of  limitations. 

Judgment  affirmed. 


3586.     GAENETT  v,  THE  STATE. 

I  A  plea  in  abatement,  setting  up  that  a  member  of  the  grand  jury  who 
returned  the  indictment  was  also  a  member  of  the  firm  whose  store  was 
alibied  to  have  been  burglarized,  is  insufficient  in  law. 

2.  A  poiut  not  insisted  on  in  the  brief  of  coimsel  for  the  plaintiff  in 
error  will  be  treated  as  abandoned. 

3.  Where,  in  a  chain  of  evidence  fixing  unmistakable  guilt  on  the  ac- 
cused, there  is  one  link  consisting  of  his  own  incriminatory  admission 
leading  to  the  discovery  of  other  independent  circumstantial  evidence, 
the  incriminatory  admission,  together  with  the  circumstances,  should 
go  before  the  jury,  even  though  it  appear  that  the  incriminatory  admis- 
sion was  induced  by  promise  of  immunity  from  prosecution. 

4.  The  corpus  delicti  was  sufficiently  proved  by  the  circumstantial  evi- 
dence, coupled  with  the  incriminatory  admissions  of  the  accused. 

5.  While,  from  some  of  the  numerous  grounds  of  the  motion  for  a  new 
trial,  complaining  of  the  admission  of  evidence,  there  appears  some 
hearsay  and  some  irrelevant  testimony,  it  also  appears  that  the  defend- 
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ant  was  not  prejudiced  thereby;  and  the  trial  being  otherwise  free  from 
error  and  the  evidence  strongly  indicative  of  guilt,  this  court  would 
not  be  justified  in  reversing  the  judgment  overruling  the  motion  for  a 
new  trial. 

6.  The  venue  was  sufficiently  proved. 

7.  The  charge  was  full  and  fair,  and  covered  the  written  requests,  in  so 
far  as  they  were  appropriate  to  the  issues  in  the  case. 

Decided  Nox'ember  20,  1911. 

Indictment  for  burglary ;  from  Richmond  superior  court — Judge 
H.  C.  Hammond.     June  24,  1911. 

Isaac  S.  Peebles  Jr.,  for  plaintiff  in  error. 

J.  S,  Reynolds,  solicitor'general,  John  M.  Qraliam,  contra. 

Russell,  J.  Garnett,  who,  at  the  time  of  the  transaction  set 
out  below,  was  a  policeman  of  the  city  of  Augusta,  was  convicted 
of  the  offense  of  burglary,  and  sentenced  to  seven  yeara^  imprison- 
in  en  t.  Some  time  in  1907  it  was  reported  to  the  prosecutor,  J.  J. 
O'Connor,  a  member  of  the  firm  of  Rice  &  O'Connor  Shoe  Company, 
that  there  was  a  lot  of  his  shoes  in  a  certain  cellar.  The  matter 
was  investigated  by  the  police  department  of  the  city,  and,  having 
cause  to  suspect  the  defendant,  his  locker  at  the  police  barracks 
was  examined,  and  therein  was  found  a  pair  of  ladies'  shoes,  which 
were  identified  by  the  prosecutor  as  shoes  from  his  stock.  The  de- 
fendant was  then  sent  for,  and,  in  an  interview  which  followed 
between  him  and  the  prosecutor,  at  which  several  other  witnesses 
were  present,  he  admitted  that  he  had  taken  the  shoes  from  the 
prosecutor's  store  one  night,  by  using  a  key  with  which  he  effected 
an  entrance  through  the  front  door.  He  further  admitted  that  he 
had  taken  about  $850  worth  of  shoes  from  the  same  store,  and 
thereupon  agreed  to  pay  $150  in  settlement  of  the  matter,  to 
which  the  prosecutor  assented.  Whether  the  money  was  ever  paid 
does  not  clearly  appear,  but  it  is  fairly  inferable  from  the  testi- 
mony that  it  was  not.  The  evidence  does  show  that  about  a  dozen 
pairs  of  shoes  were  returned  by  the  defendant  to  the  prosecutor, 
and  that  these  shoes  were  clearly  identified  as  shoes  sold  only  b}^  the 
prosecutor's  firm  at  Augusta,  and  of  their  brand,  size,  and  mark. 
After  the  conversation  in  which  the  defendant  admitted  that  he  had 
elfected  the  entrance  into  the  store  with  a  key,  the  prosecutor  met 
him  in  the  street  and  asked  him  for  the  key,  and  was  given  by  him 
a  key  with  which  the  prosecutor  afterwards  unlocked  the  door  of 
the  store.     The  shoes   returned  by  the  defendant   were  kept    at 
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the  house  of  a  fortune-teller,  with  whom  lie  was  intimate.  Shortly 
afterward  the  defendant  fled  from  the  State,  and  he  remained  in 
hiding  for  three  years. 

It  appears  that,  at  the  first  interview  between  the  prosecutor 
and  the  defendant,  the  prosecutor  promised  not  to  hurt  a  hair  of 
the  defendant's  head  if  he  would  tell  the  truth  about  the  matter, 
and  further  promised  to  help  him  hold  his  position  on  the  police 
force.  Relying  on  these  promises  of  immunity  from  punishment, 
and  hope  of  being  rewarded  by  retention  in  his  position,  the  de- 
fendant made  the  admissions,  and  undertook,  by  causing  the  re- 
turn of  goods,  to  make  satisfactory  restitution  and  settlement  of 
the  matter.  In  his  statement  at  the  trial  he  denied  all  guilt,  and 
explained  his  admissions  previously  made  by  saying  he  was  trying 
to  shield  the  fortune-teller,  who  feared  trouble  with  the  police 
because  she  had  not  paid  her  license  fee.  He  accounted  for  his 
flight  by  saying  that,  after  the  matter  was  given  publicity,  he  noted 
that  public  opinion  was  so  strong  against  him  that,  under  the  ad- 
vice of  his  attorney,  he  fled  from,  the  State  until  sufficient  time 
had  elapsed  to  insure  his  having  a  fair  trial,  when  he  voluntarily 
returned  and  surrendered. 

1.  Before  pleading  to  the  merits,  the  defendant  filed  a  plea  in 
abatement,  on  two  grounds,  the  first  of  which  was  that  it  appeared 
that  J.  J.  O'Connor,  a  member  of  the  firm  whose  store  was  alleged 
to  have  been  burglarized,  was  a  member  of  the  grand  jury  by  whom 
the  presentment  was  found.  There  was  a  day  when  parties  litigant 
were  wholly  incompetent  as  witnesses;  the  reason  of  the  law  at 
that  time  being  that  their  interest  in  the  result  of  the  case  was 
such  as  to  make  their  testimony  of  no  probative  value.  It  is  a  far 
cry  from  that  day  to  this,  when  usually  the  only,  and  certainly  the 
m<»t  important,  witnesses  in  every  case  are  the  parties  litigant 
themselves,  whose  testimony  is  admitted  to  the  jury,  to  have  such 
weight  as  that  tribunal  may  see  fit  to  give  it.  No  less  interesting 
is  the  change  as  to  the  qualification  of  a  juror  as  a  witness.  There 
was  once  a  time  in  our  law  when,  after  retiring  to  the  jury-room, 
jurors  could  administer  the  oath  to  one  another,  hear  their  own 
evidence  as  to  the  transaction  in  issue,  and  bring  in  a  verdict  on  the 
evidence  thus  adduced,  out  of  the  hearing  of  judge,  lawyers,  and 
parties  litigant.  In  this  day  and  time  the  verdict  must  be  based 
on  the  evidence  as  heard  from  the  witness-stand,  and  a  juror  is 


Digitized  by  VjOOQ IC 


112  GARNETT  v.  STATE.  MQ  Q2L, 

expressly  forbidden  to  act  on  his  own  private  knowledge  of  the 
transaction,  unless  he  is  sworn  and  examined  as  a  witness  in  the 
case.  Civil  Code  (1910),  §  5932.  Thus  do  our  notions  of  things 
change.  But  we  have  not  yet  reached  the  point  that  we  are  will- 
ing for  a  juror  to  act  as  a  judge  in  his  own  case,  and  still  recognize 
that  a  party  and  his  relatives  are  not  qualified  Jo  sit  in  the  petit- 
jury  box.  The  person  from  whom  goods  are  alleged  to  have  been 
burglarized  sustains  such  a  relation  to  the  State's  side  of  a  criminal 
case  that  he  would  be  incompetent  as  a  petit  juror.  But  the  grand 
jury  is  merely  a  court  of  inquiry,  and  the  disqualification  of  a  grand 
juror  for  such  a  cause  can  not  be  taken  advantage  of  by  plea  in 
abatement.  The  reasons  for  this  rule  are  well  stated  in  the  recent 
case  of  Hall  v.  State,  7  Ga.  App.  115  (66  S.  E.  390).  We  con- 
clude, therefore,  that  the  judge  did  not  err  in  holding  that  the 
plea  in  abatement  was  insufficient  in  law  in  this  particular. 

2.  The  second  point  raised  by  the  plea  in  abatement  relates 
to  whether  o''  not  the  indictment  was  indorsed  by  the  grand  jury 
as  the  law  requires.  The  brief  of  the  plaintiff  in  error  makes  no 
reference  to  this  point,  and  we  assume,  therefore,  that  it  has  been 
abandoned.     Groves  v.  State,  8  Ga.  App.  690  (3),  (70  S.  E.  93). 

3.  The   motion   for   a   new   trial,   as   amended,   contains    39 
grounds,  all  of  them  presenting,  in  a  little  different  way  for  the 
most  part,  the  same  general  questions.     The  first  one  we  shall  dis- 
cuss is  whether  or  not  the  court  erred  in  admitting  the  alleged  in- 
criminatory admissions  of  the  defendant.     It  is  ably  and  earnestly 
argued  before  us  that  it  appears  from  the  State's  own  evidence 
that  the  admissions  were  not  freely  and  voluntarily  made,  but  were 
induced  by  hope  of  reward,  based  on  promises  of  the  persons  re- 
ceiving the  admissions.     We  are  inclined  to  believe  that  able  coun- 
sel fails  clearly  to  delimit  the  difference  between  a  confession  and 
an  incriminatory  admission.     A  confession  not  freely  and  volun- 
tarily made  should  be  rejected.     The  reason  for  this  rule  has  been 
stated  so  many  times  and  is  so  well  known  that  restatement  here 
would  be  useless  redundancy.     On  the  other  hand,  where  the  rea- 
son fails,  the  rule  ceases.     Where,  in  the  chain  of  evidence  fixing 
unmistakable  guilt  on  the  accused,  there  is  one  link,  consisting 
of  his  own  admission,  which  makes  the  chain  complete,  the  law  in 
its  wisdom  does  not  reject  that  link  as  useless,  but  permits  it  to  go 
before  the  jury,  not  as  a  confession,  but  merely  as  a  circumstance^ 
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which,  together  with  the  other  evidence  in  the  case,  tends  to  prove 
the  guilt  of  the  accused.  Daniels  v.  State,  78  Oa.  99  (3),  103, 
104  (6  Am.  St.  Rep.  238). 

Where,  therefore,  in  making  a  confession  which  comes  up  to  the 
full  requirements  of  the  law  in  all  particulars,  save  that  it  was 
not  full,  free,  and  voluntary,  the  defendant  discloses  a  clue  which 
leads  to  other  extraneous  evidence  tending  to  incriminate  him,  the 
evidence  thus  disclosed,  together  with  the  particular  part  of  the 
admissions  of  the  defendant  relating  thereto,  is  admissible.     This 
was  just  what  happened  in  the  case  at  bar.     It  is  true  that,  before 
making  the  alleged  confession,  the  defendant,  a  policeman,  thought 
he  had  securely  intrenched  himself  behind  promises  which  would 
forever  keep  closed  the  mouths  of  the  persons  in  whose  presence  he 
was  speaking.     It  is  often  said,  however,  that  a  little  learning  is  a 
dangerous  thing,  and  the  truth  of  the  maxim  is  well  illustrated  in 
the  case  at  bar.     The  experience  of  a  policeman  is  such  .that  he 
must  soon  become  acquainted  with  the  general  principle  that  a  con- 
fession not  voluntarily  made  can  not  be  used  against  the  confessor. 
Few  of  them,  however,  would  have  occasion  to  know  the  limitation 
on  this  principle  to  which  allusion  has  been  made.     If  the  defend- 
ant had  been  content  to  remain  intrenched  behind  the  general 
principle,  he  would  have  been  safe;  but  he  went  further,  and  dis- 
closed clues  which  resulted  in  the  unearthing  of  extraneous  evidence 
which  weaved  about  him  a  web  so  strong  that  even  the  most  in- 
credulous of  all  the  doubting  Thomases  would  not  call  for  con- 
firmation.    There  are  the  ladies^  shoes  in  his  locker  at  the  police 
barracks,  positively  identified  as  having  come  from  the  stock  alleged 
to  have  been  burglarized ;  there  is  the  key,  found  in  his  possession, 
with  which  he  says  he  opened  the  door  and  which  proved  to  fit 
it;  there  are  the  lot  of  shoes  of  the  same  kind,  with  the  private 
mark  and  identified  as  sold  at  Augusta  only  by  this  firm,  which 
never  in  the  memory  of  the  senior  member  had  sold  so  large  a  quan- 
tity at  retail  to  one  person ;  there  is  the  fortune-teller,  with  whom 
the  defendant  was  intimate,  and  at  whose  house  he  directed  the 
negro  hackman  to  call  for  the  shoes  and  return  them  to  the  firm, 
from  whom  he  says  he  had  taken  them;  there  is  the  defendant's 
flight  from  the  State— all  these  circumstances  tending  to  show  his 
guilt,  and  his  own  statements  fitting  in  so  well  with  the  other  indicia 
of  guilt.    The  judge  properly,  therefore,  received  in  evidence  these 
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incriminatory  admissions,  and  correctly  charged  the  jury  as  to  the 
rules  of  law  governing  such  evidence.  Rusher  v.  State,  94  Oa. 
365  (21  S.  E.  593,  47  Am.  St.  Rep.  175) ;  Pines  v.  State,  21  Oa. 
227  (3) ;  Dixon  v.  State,  116  Ga,  186  (3),  (42  S.  E.  357)  ;  Way- 
caster  v.  State,  136  Ga.  95  (70  S.  E.  885). 

4.  The  next  point  urged  is  that  the  corpus  delicti  was  not  suf- 
ficiently proved.  It  appears  that  the  shoes  were  not  missed  from 
the  stock  at  the  time  of  the  alleged  burglary,  and  that  the  only 
evidence  that  a  crime  had  been  committed  was  that  adduced  after 
suspicion  had  pointed  to  the  defendant  and  the  investigation  re- 
sulted in  the  disclosure  of  the  clues  which  led  to  his  admission, 
which  in  turn  unearthed  other  circumstances  of  guilt.  We  are 
aware  of  the  rule  that  a  confession  uncorroborated  is  not  sufficient 
proof  of  the  corpus  delicti ;  but  we  are  also  cognizant  of  the  counter 
proposition  that  the  corpus  delicti,  may  be  proved  by  circumstantial 
evidence;  coupled  with  an  incriminatory  admission  of  the  defendant. 
The  jury  were  authorized  to  infer  from  the  evidence,  direct  and 
circumstantial,  that  the  store  had  been  burglarized  and  that  the 
defendant  was  the  burglar;  and,  after  all,  this  is  what  corpus  de- 
licti means. 

5-7.  Various  other  grounds  of  the  amended  motion  complain 
that  the  court  erred  in  admitting  certain  testimony  over  the  de- 
fendant's objection  that  it  was  hearsay  or  irrelevant.  A  careful 
examination  of  each  ground,  together  with  the  record  as  a  whole,  fails 
to  disclose  any  error  so  prejudicial  to  the  defendant  as  to  justify 
a  new  trial.  We  are  inclined  to  believe  that  some  of  the  evidence 
which  was  admitted  possessed  such  a  slight  degree  of  relevancy, 
if  relevant  as  all,  that  it  might  properly  have  been  rejected ;  and  that 
in  one  or  two  instances  the  judge  allowed  a  little  hearsay  evidence 
of  slight  relevancy  to  creep  in ;  but  in  a  case  so  free  from  other  ma- 
terial error,  and  one  wherein  the  proof  is  so  strongly  indicative  of 
guilt,  the  admission  of  harmless  irrelevant  or  hearsay  testimony  is 
not  cause  for  a  new  trial.  The  venue  was  properly  proved.  The 
requests  to  charge,  so  far  as  pertinent  and  appropriate,  were  covered 
by  the  general  charge.  Judgment  affirmed. 
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3639.    KiLLENs  V,  The  State. 

RuBSCLL,  J.    Ko  material  error  of  law  is  complained  of,  and  the  evidence 

is  sufBeient  to  support  the  verdict.  Judgment  affirmed. 

Dbcided  Novembeb  20,  1911. 

Accusation  of  larceny ;  from  city  court  of  Miller  county— Judge 

Bush.    July  28,  1911. 

Busk  &  Stapleton,  for  plaintiff  in  error. 

P.  D,  Rich,  solicitor,  contra. 


3655.     HARWELL  v.  THE  STATE. 

A  person  who,  by  loud  talking  and  laughing,  disturbs  a  **  sleight-of-hand 
performance**  conducted  by  a  traveling  performer  at  a  school-house, 
under  an  arrangement  with  the  trustees  whereby  the  performer  is  to 
pay  the  trustees  10  per  cent,  of  the  door  receipts  for  the  use  of  the 
school-house,  is  not  guilty  of  violating  section  424  of  the  Penal  Code 
(1910).  Such  a  meeting  is  not  a  "public  school,  private  school,  or 
Sunday-school,  or  any  assemblage  or  meeting  of  any  such  school,** 
within  the  meaning  of  the  words  of  that  statute. 
DEcn)EO  November  20,  1911.. 

Accusation  of  disturbing  school ;  from  city  court  of  CarroUton— 
Judge  Beall.     August  4,  1911. 

J,  0.  Newell,  for  plaintiff  in  error. 

C,  E,  Roop,  solicitor,  contra. 

BussELL,  J.  The  language  of  the  statute  is :  "Any  person  who 
shall  willfully  interrupt  or  disturb  any  public  school,  private 
school,  or  Sunday-school,  or  any  assemblage  or  meeting  of  any 
such  school,  lawfully  and  peacefully  held  for  the  purpose  of  scien- 
tific, literary,  social,  or  religious  improvement,  either  within  or 
without  the  place  where  such  school  is  usually  held,  shall  be  guilty 
of  a  misdemeanor."  The  proof  is  that  a  sleight-of-hand  performer, 
desiring  to  give  a  show  in  the  community,  obtained  the  use  of  the 
school-house  by  agreeing  to  give  the  trustees  10  per  cent,  of  the 
door  receipts  for  the  use  of  the  room,  and  that,  while  he  was  giv- 
ing his  performance,  the  accused  disturbed  it.  The  statute  is  di- 
rected against  the  disturbance  of  schools  and  assemblages  of  per- 
sons at  school-houses  for  some  purpose  connected  with  exercises 
pertaining  to  a  school,  and  has  no  reference  to  meetings  of  any 
other  nature,  though  held  in  the  house  where  school  is  commonly 
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conducted.  The  language  of  the  statute  is  not  very  clear  in  all 
of  its  terms,  but  by  no  fair  construction  can  it  be  made  to  include  a 
case  like  this.  Judgment  reversed. 


3663.    YOUNG  v.  THE  STATE. 

Wbere  a  baseball  player  and  an  umpire  become  involved  in  a  quarrel  over 
a  point  in  the  game,  and  while  the  umpire  is  advancing  toward  the 
player  with  his  hand  in  his  pocket  the  player  pulls  a  pistol  and  kills 
the  umpire,  a  verdict  finding  the  player  guilty  of  voluntary  man- 
slaughter is  not  contrary  to  law,  nor  without  evidence  to  support  it. 
Decided  Novbmbeb  20,  1911. 

Indictment  for  murder;  from  Screven  superior  couxt — Judge 
Eawlings.     July  11,  1911. 

E.  K.  Overstreet,  for  plaintiff  in  error. 

Alfred  Herringion,  solicitor-general,  Hines  &  Jordan,  contra. 

Russell,  J.  The  defendant,  Son  Young,  was  a  member  of  a 
baseball  team  who  were  playing  a  game  down  on  Briar  creek  one 
Saturday  afternoon.  The  deceased.  Son  Williams,  was  umpiring 
tiie  game,  and  also  doing  the  tallying.  The  defendant  claimed 
that  the  opposing  team  had  made  only  three  runs,  whereas  the 
deceased  had  given  them  five  runs;  whereupon  an  argument  be- 
gan, and  then  cursing  followed.  Finally  the  deceased  started  to- 
ward the  defendant  with  his  hand  in  his  pocket,  and  the  defendant 
pulled  his  pistol  and  shot  him.  He  was  indicted  for  murder,  con- 
victed of  voluntary  manslaughter,  and  sentenced  to  five  years'  im- 
prisonment. 

The  motion  for  a  new  trial  contains  only  the  general  grounds. 
We  are  of  the  opinion  that  the  evidence  authorizes  the  verdict. 
Spence  v.  State,  7  Ga.  App,  825  (68  S.  E.  443) ;  Fallon  v.  State, 
5  Oa.  App.  659  (63  S.  E.  806) ;  Malone  v.  State,  49  Oa.  217. 

Judgment  affirmed. 
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3694.    Gibson  v.  The  State. 

Russell,  J.  Under  the  evidence,  the  defendant  was  guilty  of  assault  with 
intent  to  rape,  or  not  guilty  at  all,  and  therefore  there  was  no  error 
in  not  charging  the  law  as  to  assault  and  battery.  An  assault  with 
intent  to  induce  consent  to  sexual  intercourse  on  the  part  of  a  female 
ehild  under  the  age  of  consent  is  not  assault  and  battery,  but  assault 
with  intent  to  rape,  just  as  the  completed  intercourse  with  such  a  child 
would  be  rape.  Judgment  affirmed. 

Decided  Noyembeb  20,  1911. 

Indictment  for  assault  with  intent  to  rape ;  from  Floyd  superior 

court — Judge  Maddox.     August  19,  1911. 

EiLbanks  &  Mebane,  for  plaintiff  in  error. 

John  W.  Bale,  solidtor-general,  contra. 


3703.     FULLER  v.  THE  STATE. 

This  case  is  controlled  by  Mulkey  v.  State,  1  Ga,  App.  521  (57  S.  E.  1022). 
Decided  Novehbbb  20,  1911. 

Accusation  of  cheating  and  swindling ;  from  city  court  of  Ameri- 
cns— Judge  Hixon.     August  5,  1911. 

Hollis  Fort,  for  plaintiff  in  error. 

Zach  Childers,  solicitor,  contra. 

Russell,  J.  The  defendant  was  convicted  of  violating  the  "la- 
bor-contract acf'  of  1903  (Penal  Code  of  1910,  §§  715,  716).  The 
court  charged  the  jury,  in  effect,  that  if  it  was  satisfactorily  proved 
that  the  accused  made  the  contract,  and  procured  money  or  other 
thing  af  value  thereon,  and  failed  to  perform  the  service  contracted 
for,  or  to  make  restitution,  without  good  and  sufBcient  cause,  the 
burden  of  proof  would  then  be  shifted  to  the  defendant  to  prove  his 
innocence.  This  charge  is  contrary  to  the  decision  in  Mulkey  v. 
State,  1  Oa.  App.  521  (57  S.  E.  1022).  This  statute  (§  716) 
does  say  that  the  acts  therein  enumerated  "shall  be  deemed 
presumptive  evidence  of  the  intent  referred  to."  Evidence  may  be 
presumptive  evidence,  without  being  sufficient  to  establish  ^a,  fact 
beyond  a  reasonable  doubt.  We  held,  in  the  MulPey  case,  supra, 
that  this  statute  does  not  give  to  the  enumerated  acts  any  greater 
probative  value  than  they  previously  had ;  that  it  merely  authorized 
these  facts  to  be  admitted  in  evidence,  to  be  weighed  by  the  jury  as 
circumstances  from  which  they  might  or  might  not  infer  the  guilt 
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of  the  accused;  that  the  presumption  of  innocence  was  still  in  the 
defendant's  favor,  and  that  the  burden  was  still  on  the  State  to 
prove  its  case  beyond  a  reasonable  doubt;  and  that  one  of  the  ele- 
ments still  to  be  proved  with  this  degree  of  certainty  is  the  intent 
to  defraud. 

Counsel  for  the  accused  does  not  properly  raise  any  question  as 
to  the  constitutionality  of  this  portion  of  the  act,  and  therefore 
we  are  not  called  upon  to  pass  thereon,  otherwise  than  to  recog- 
nize the  same  rule  we  have  always  recognized,  to  wit,  that  it  is  the 
<luty  of  the  court  to  give  this  statute  that  construction  which  will 
not  render  it  repugnant  to  either  the  State  or  the  Federal  consti- 
tution. We  held  in  the  Mulkey  case  (uniformly  adhered  to  since) 
that  the  trial  is  not  legally  conducted  if  the  judge  gives  the  fore- 
going provision  in  charge,  unless  he  also  informs  the  jury  as  to 
the   attendant  limitations   referred   to   above. 

Judgment  reversed. 


374?..     Heard  v.  The  State. 

Powell,  J.     The  evidence,   though  slight  as  to  ooe  of  the  material   ele- 
ments of  the  case,  is  not  legally  insufficient  to  support  the  verdict. 

Judgment  affirmed. 
Decided  November  20,  1911. 

Accusation  of  cheating  and  swindling;  from  city  court  of  Daw- 
son—Judge  M.  C.  Edwards.     September  2,  1911. 
M,  J.  Yeomans,  for  plaintiff  in  error. 
W.  H,  Ourr,  solicitor,  contra. 


3743.     Herndon  v.  The  State. 

Hill,  C.  J.     No  error  of  law  appears,  and  the  evidence  supports  the  verdiet. 

Judgment    affirmctl. 
Decided  November  20,  1911. 

Accusation  of  misdemeanor;  from  city  court  of  Macon— Judge 
Hodges.     August  19,  1911. 

The  accusation  charged  Lewis  Hemdon  with  selling  alcoholic, 
spirituous,  malt,  and  intoxicating  liquors,  and  with  keeping  such 
li(luors  on  hand  at  his  place  of  business.     There  was  a  general  ver- 
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diet  of  guilty.  His  motion  for  a  new  trial  contains,  besides  the 
general  grounds,  the  following  assignments  of  error:  (1)  The 
verdict  is  contrary  to  law  and  the  evidence,  in  that  the  uncontra- 
dicted testimony  of  an  unimpeached  witness,  to  wit,  W.  P.  Dumas, 
affirmatively  showed  that  the  alleged  liquor  which  formed  the 
basis  for  the  prosecution  was  not  found  at  the  defendant's  place 
of  business ;  that  the  place  where  it  was  found  was  not  a  part  of 
the  defendant's  place  of  business ;  that  the  defendant  had  no  con- 
trol over  the  said  place ;  that  the  room  or  passage  where  the  whisky 
was  discovered  was  iii  a  portion  of  the  building  rented  to  and  in  the 
control  of  third  parties,  not  connected  in  any  way  with  the  defend- 
ant or  his  business.  (2)  Because  the  officer  who  made  the  arrest 
was  allowed  to  testify  as  follows :  "  After  I  had  placed  the  defend- 
ant under  arrest,  and  had  reached  the  door  leading  into  the  room 
where  I  found  the  whisky,  I  told  the  defendant  to  get  the  key  to 
this  door,  and  had  him  unlock  and  open  the  door  of  the  room. 
When  he  opened  the  door  I  saw  the  whisky  at  the  foot  of  the 
staircase-  It  was  at  my  direction  that  defendant  got.  the  key, 
and  at  my  direction  that  he  unlocked  and  opened  the  door  to  the 
apartment  where  I  found  the  whisky."  The  introduction  of  this 
testimony  was  objected  to,  because  the  officer  compelled  the  accused 
to  furnish  the  incriminating  evidence  against  himself,  in  violation 
of  the  constitution  and  laws  of  this  State,  which  provide  that  no 
person  shall  be  compelled  to  give  testimony  tending  in  any  manner 
to  incriminate  himself;  and  it  was* acquired  while  the  defendant 
was  under  arrest,  and  without  his  consent,  and  against  his  will. 
The  court  overruled  the  motion  for  a  new  trial,  and  the  defendant 
excepted. 

The  evidence,  substantially  stated,  is  as  follows:  The  deputy 
sherii!  of  Bibb  county  testified,  that  the  accused  ran  a  "soft  drink" 
place  and  pool-room  on  Cotton  avenue,  near  New  street,  in  the  city 
of  Macon,  Bibb  county;  that  in  company  with  another  officer  he 
went  to  this  place  on  March  26,  1911,  and  there  arrested  the  de- 
fendant. The  front  door  of  the  "soft  drink"  establishment  and 
pool-room  opened  on  Cotton  avenue.  The  front  room  was  used  by 
the  defendant  as  his  "soft  drink"  place,  where  he  kept  soda  water, 
cigars,  etc.  Just  behind  this  room  was  the  defendant's  pool-room, 
separated  by  a  wall,  with  a  door  between.  In  the  rear  of  the  pool- 
room, at  the  left-hand  comer,  "is  a  little  room  or  passage  cut  off 
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by  a  wall  running  from  ceiling  to  floor.     It  is  very  small^  and 
there  is  a  door  leading  into  it  from  the  pool-room.    This  door  was 
open  on  the  night  of  the  arrest.     Passing  into  this  door,  and  going 
directly  forward  about  three  or  four  feet  across  this  little  room  or 
passage,  you  come  to  another  wall,  leading  from  ceiling  to  floor, 
which  has  a  door,  and  this  door  opens  from  the  little  room  just 
mentioned  into  a  room  or  passage,  from  which  a  stairway  leads 
to  the  second  story  of  the  building.     This  door  was  locked,  and  the 
defendant,  at  my  instance,  got  the  key  and  unlocked  it.     The  door 
which  I  found  open,  leading  out  of  the  pool-room,  was  only  three  or 
four  feet  from  the  door  of  the  room  or  passage  in  which  the  whisky 
was  found,  and  which  was  locked,  and  to  which  the  defendant  fur- 
nished the  key,  and  all  was  under  one  and  the  same  roof  with  the 
*  soft  drink '  place  of  the  defendant  and  his  pool-room.     In  this 
last-named  room  or  passage,  just  at  the  foot  of  the  stairway,  I  found 
an  ordinary  five-cent  basket  containing  several  flasks  of  whisk}'. 
There  were  six  half  pints  of  rye  and  one  half  pint  of  com  whisky 
in  the  basket.     I  asked  the  defendant  for  the  key  to  the  door  at 
the  top  of  the  staircase,  which  was  also  locked,  and  he  said  that  he 
did  not  have  it ;  that  some  members  of  the  bricklayers^  union  had  it. 
When  I  found  the  whisky   I  said  to  the  defendant,  *  I  have  found 
your  liquor ;  ^  and  he  said,  *  Yes,  sir ;  you've  got  me. '     That  is  all 
I  remember  that  was  said.     The  stairway,  which  leads  to  the  up- 
stairs of  this  building  had  the  appearance  of  not  being  in  use,  as 
there  was  considerable  trash  on  it,  and  the  door  opening  on  the  rear 
porch  and  in  front  of  the  stairway  just  mentioned  was  closed  at 
the  time  the  whisky  was  found.    There  is  another  stairway,  which 
leads  to  the  upstairs  of  this  building  from  the  front  and  on  the 
outside  of  this  building.     I  went  to  the  defendant's  place  of  busi- 
ness with  a  warrant  for  him  and  for  the  purpose  of  searching  for 
whisky.     This  was  the  only  whisky  or  intoxicant  found  on  this 
occasion  on  the  place.     We  made  a  thorough  search  of  defendant's 
entire  place.     The  building  occupied  by  him  is  a  two-story  brick 
building,  and  liis  place  of  business  is  in  the  lower  story.     After 
passing  from  the  pool-room,  I  had  to  go  through  two  doors  before 
I  reached  the  room  containing  the  basket  with  the  whisky  in  it." 
The  State  introduced  in  evidence  a  diagram  of  the  part  of  the 
building  occupied  by  the  defendant,  showing  the  exact  location  of 
the  room,  and  place  in  which  the  whisky  was  found,  and  also  Intro- 
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duced  a  five-cent  basket  containing  six  half  pints  of  rye  whisky, 
most  of  which  was  dreggy,  and  a  half  pint  of  corn  whisky,  which 
had  been  opened  and  which  had  in  it  a  house-fly. 

The  following  evidence  was  introduced  in  behalf  of  the  de- 
fendant: W.  P.  Dumas  testified,  that  he  was  the  owner  of  the 
building  in  which  the  defendant's  place  of  business  was  located, 
and  had  rented  the  lower  floor  to  him,  and  that  the  defendant  ran 
a  "soft  drink"  place  in  front  and  a  pool-room  in  the  rear;  that 
he  rented  the  upstairs  of  the  building  to  a  colored  bricklayers' 
union ;  that  there  were  two  stairways  leading  to  the  quarters  above, 
the  front  stairway  being  on  the  outside  of  the  building,  and  the  rear 
stairway  inside,  and  the  bricklayers'  union  rented  and  controlled 
both  stairways,  as  well  as  the  passage  down  into  wliich  the  stair- 
way lands,  and  that  this  passage  was  not  a  part  of  tlie  building 
which  was  rented  to  the  defendant,  and  that  he  had  no  control 
over  it  and  no  right  to  use  it;  that  the  place  where  the  whisky 
in  question  was  found  was  not  in  any  room,  but  in  the  little  pas- 
sageway or  hall  leading  to  the  staircase  in  the  rear  of  the  building, 
and  was  separated  from  the  part  rented  to  the  defendant  by  a  wall 
reaching  from  the  ceiling  to  the  floor;  that  the  members  of  the 
bricklayers'  union  often  left  the  key  to  their  quarters  in  the  store 
of  the  defendant  for  their  ovm  convenience,  and  they  often  left  it 
in  the  store  of  the  witness,  just  a  few  doors  below. 

The  defendant,  in  his  statement  to  the  jury,  said,  that  he  ran  this 
"soft  drink"  place  and  pool-room  on  Cotton  avenue;  that  he  had 
never  sold  any  whisky,  beer,  or  intoxicants  of  any  kind  at  this  p\ace 
of  business,  and  had  never  kept  any  on  hand ;  that  on  the  night 
of  his  arrest  the  officers  came  into  his  place  of  business  and  told 
him  that  they  wanted  to  search  the  place,  and  proceeded  to  do  so ; 
that  they  exhibited  no  warrant  of  any  kind,  and  did  not  tell  him 
that  they  had  one;  that  they  searched  his  "soft  drink"  place,  in 
the  front  room,  but  found  no  whisky ;  that  they  went  through  the 
door  leading  back  into  the  pool-room,  searched  it,  and  found  none. 
They  then  came  to  the  door  in  the  wall  which  runs  from  the  ceiling 
to  the  floor  and  separates  his  place  of  business  from  that  part  of  the 
building  rented  to  the  colored  bricklayers'  union.  This  door  was 
locked,  and,  at  the  command  of  the  oflScer,  he  went  and  got  the  key 
and  opened  the  door.    The  union  rented  the  entire  upstairs  of  the 
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building,  including  this  stairway  in  the  rear,  and  the  little  pas- 
sage or  apartment  where  the  stairway  lands,  the  place  where  the 
officer  found  the  whisky.  He  stated  that  he  had  no  control  over 
the  upstairs  of  the  building,  the  stairway  leading  thereto,  or  the 
little  passageway  or  apartment  at  the  foot  of  the  staircase,  where 
the  whisky  was  found ;  that  these  places  had  no  connection  with  his 
place  of  business,  which  was  separated  from  them  by  a  wall  reaching 
from  the  ceiling  to  the  floor;  that,  his  store  being  just  under  the 
union  men^s  quarters,  the  key  to  the  door  leading  upstairs  was  often 
left  in  his  store  for  the  convenience  of  the  men  of  the  union,  who 
were  frequently  going  to  their  quarters.  He  further  stated  that 
on  the  night  of  the  arrest  he  had  gotten  the  whisky  for  his  own  use 
and  was  going  to  carry  it  home  and  strain  it,  as  it  was  full  of 
trash  and  dregs,  and  one  bottle  had  a  fly  in  it;  that  in  the  condi- 
tion in  which  it  was  found  it  was  not  fit  for  use ;  that,  knowing  that 
it  was  a  violation  of  law  to  keep  or  put  whisky  in  one's  place  of 
business,  he  got  the  key,  unlocked  the  door  leading  into  this  pas- 
sage where  the  stairway  comes  down,  placed  the  basket  with  the 
whisky  in  it  there,  and  relocked  the  door,  intending,  when  he 
started  home  later,  to  unlock  the  stairs,  get  the  basket,  and  carry 
it  home  with  him ;  that  it  had  been  sitting  there  only  a  short  time 
before  the  officers  came  in,  it  being  only  a  few  minutes  before  clos- 
ing time;  that  he  set  the  basket  in  the  passageway  because  it  had 
no  connection  with  his  place  of  business,  as  he  knew  that  by  set- 
ting it  there  he  would  not  violate  the  law;  that  it  was  not  his 
custom  to  use  this  passage  or  stairway  for  any  purpose ;  and  that  he 
set  the  basket  there  on  the  night  of  his  arrest  only  to  avoid  putting 
it  in  his  store. 

IF.  D.  Nottingham,  IF.  A,  McCIellan,  for  plaintiff  in  error. 

Waiter  J.  Grace,  solicitor-general,  contra. 


3748.     Wilcox  r.  The  State. 

Russell,  J.    1.  There  was  no  error  in  overruling  the  motion  to  quash  the 
accuBatlon.    BtHckland  v.  State,  137  Qa.  I   (72  S.  £.  260). 

2.  The  other  asaignments  of  error  are  not  properly  presented  for  consid- 
eration  by   this  court.  Judgment  afirmed. 
Decided  November  20,  1911. 
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Accusation  of  carrying  pistol  without  license;  from  city  court 
of  Ocilla— Judge  Oxford.     August  22,  1911. 
Philip  Newbern,  B.  M.  Bryson,  for  plaintiff  in  error. 
E,  J.  Quincey,  solicitor,  contra. 


3754.     CASSIDY  r.  THE  STATE. 

1.  The  eyidenoe  authorizes  the  conviction. 

2.  It  is  a  violation  of  the  statute  of  this  State  for  a  person  to  keep  in- 
toxicating liquors  on  hand  at  his  place  of  business,  "whether  the  pack- 
age, bottle,  or  barrel  is  open  or  unopened.** 

3.  The  written  request  to  charge  on  the  subject  of  mere  transient  posses- 
sion of  liquors  at  one's  place  of  business  was  properly  refused,  because 
there  was  no  evidence  on  which  to  base  it 

4.  In  a  prosecution  for  keeping  intoxicating  liquor  on  hand  at  one's  place 
of  business,  the  State  may  show,  and  the  jury  may  consider,  the  fact, 
that  the  accused  has  registered  as  a  retail  liquor  dealer  and  paid  the 
United  States  government  tax  therefor,  even  though  the  act  approved 
August  21,  1911  (Acts  1911,  p.  180),  is  not  applicable,  and  thoujjh  a  • 
prima  facie  case  of  guilt  is  not  made  out  by  the  introduction  of  this 
evidence. 

5.  One  who  has  paid  the  tax  aud  obtained  a  license  under  what  is  known 
as  the  **near-beer  act**  (Acts  1908,  p.  1112)  is  not  entitled  thereby  to 
keep  on  hand  at  his  place  of  business  any  alcoholic,  spirituous,  malt, 
or  intoxicating  liquors.  The  only  liquors  he  is  authorized  to  keep  on 
hand  are  such  as,  if  drunk  to  excess,  will  not  produce  intoxication. 

Decu)ED  Novembeb  20,  1911. 

Accusation  of  misdemeanor;  from  city  court  of  Macon— Judge 
Hodges.    August  19,  1911. 

John  jP.  Boss,  for  plaintiff  in  error. 

Walter  J.  Orace,  solicitor-general,  contra. 

Powell,  J.  The  defendant  was  indicted  on  two  counts.  The 
first  charged  the  sale  of  intoxicating  liquor,  and  the  second  the 
keeping  on  iiand  of  intoxicating  liquor  at  his  place  of  business.  He 
was  found  guilty  upon  the  second  count  only. 

1.  The  State  showed  that  there  had  come  by  railway,  addressed 
to  the  accused,  a  number  of  shipments  marked  "whisk}%"  and  so 
dfflignated  on  the  bills  of  lading;  that  these  articles  thus  marked 
and  consigned  had  been  delivered  to  draymen,  under  written  or- 
ders of  the  accused ;  and  that  the  draymen  had  taken  these  pack- 
ages and  had  delivered  them  within  the  place  of  business  of  the 
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accused.  The  accused's  place  of  business  was  raided  some  time 
later,  but  no  liquor  was  found  therein.  It  Was  shown  by  a  certified 
copy  from  the  records  of  the  oflSce  of  the  collector  of  internal  reve- 
nue for  the  district  of  Georgia  that  the  accused  had  registered  and 
paid  the  Federal  tax  as  a  retail  liquor  dealer  for  the  first  half 
of  the  year  1911 ;  the  place  where  the  business  was  being  carried  on 
being  designated  as  601  Fourth  street,  Macon,  6a.  This  was  the 
address  to  which  the  liquor  mentioned  in  the  bills  of  lading  was 
consigned.  .  Apart  from  these  writings,  it  does  not  aflSrmatively 
appear  that  the  defendants  place  of  business  was  at  601  Fourth 
street,  in  Macon.  The  oral  evidence  speaks  of  his  place  of  busi- 
ness as  being  at  the  comer  of  Fourth  and  Plum  streets,  in  Macon, 
and  this  latter  address  is  given  as  the  address  at  which  the  dray- 
men delivered  the  barrels  and  packages  said  to  contain  liquor.  The 
accused  made  no  statement  and  introduced  no  evidence. 

We  think  that  the  evidence  is  amply  sufficient  to  support  the 
conviction.  It  is  said  that  it  has  not  been  proved  that  the  packages 
'  which  were  delivered  to  the  place  of  business  of  the  accused  from 
the  railway  station  were  in  fact  intoxicating  liquors.  This  is  suf- 
ficiently proved  by  the  fact  that  these  packages  were  marked  "whis- 
ky," that  they  were  entered  upon  the  freight  bills,  bills  of  lading, 
and  receipts  to  the  railway  company  as  whisky,  and  that  the  ac- 
cused himself  recognized  the  contents  of  the  packages  as  such,  by 
making  memoranda  upon  the  freight  bills  thus  describing  them, 
requesting  the  freight  agent  to  deliver  them  to  the  draymen  for  him. 
To  state  it  more  plainly,  the  State  introduced  in  evidence  freight 
bills  which  on  their  faces  purported  to  be  for  shipments  of  whisky, 
together  witli  the  defendant's  written  order  thereon  to  the  agent, 
asking  him  to  deliver  the  above  to  a  named  drayman,  to  whom 
the  packages  were  in  fact  delivered,  and  by  whom  they  were  car- 
ried to  the  defendant's  place  of  business.  We  are  under  the  im- 
pression that  there  is  an  interstate-commerce  regulation  (and  these 
were  interstate  shipments)  requiring  the  contents  of  packages 
containing  alcoholic  liquors  to  be  truly  marked.  If  so,  the  ver}' 
fact  that  the  packages  were  marked  as  containing  whisky  has  even 
higher  value  as  circumstantial  evidence  than  it  otherwise  would 
have.  This  court  has,  however,  fully  recognized  the  principle  that 
proof  that  an  article  was  treated  by  the  accused  himself  as  whisky 
is  at  least  prima  facie  sufficient  to  prove  that  the  article  was 
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whisky;  as  where  a  purchaser  calls  for  whisky,  and  the  accused,  as 
seller,  delivers  it. 

We  shall  presently  discuss  the  evidentiary  value  of  the  fact  that 
the  accused  had  registered  with  the  internal-revenue  collector  of 
the  United  States  government  as  a  retail  liquor  dealer.  We  need 
not  enter  upon  that  now.  As  it  was  proved  that  these  packages, 
thus  presumptively  containing  intoxicating  liquors,  were  delivered 
with  the  defendant's  consent  into  his  place  of  business,  it  was 
sufficiently  shown  that  he  kept  them  on  hand  at  his  place  of  busi- 
ness, in  the  absence  of  any  proof  to  the  effect  that  they  were 
merely  deposited  there  for  the  moment  and  immediately  removed 
elsewhere.  It  may  be  that  there  is  some  difference  between  the 
meaning  of  the  words  "keep  on  hand,"  as  used  in  this  statute,  and 
such  an  expression  as  "have  in  one^s  possession"  (see  dissenting 
opinion  of  Russell,  J.,  in  Cohen  v.  State,  7  Oa,  App.  5  (65  S.  E. 
1096) )  ;  but  the  majority  of  this  court  does  not  think  that  the 
keeping  on  hand  must  be  continuous,  in  order  to  make  it  viola- 
tive of  the  statute.  Merely  to  allow  liquors  to  be  deposited  in 
one's  place  of  business,  under  peculiar  circumstances,  followed  by 
an  immediate  removal  of  them,  might  not  constitute  a  violation 
of  the  statute ;  but  where  it  is  shown  that  the  liquors  were  deliv- 
ered into  the  place  of  business  with  the  proprietor's  consent,  and 
nothing  further  is  shown  as  to  the  disposition  of  them,  it  is  to  be 
presumed,  until  the  contrary  appears,  that  he  is  keeping  them  on 
hand,  contrary  to  the  statute. 

2.  By  exception  to  the  refusal  of  a  written  request  to  charge^ 
the  plaintiff  in  error  makes  the  point  that  to  keep  unopened  pack- 
agjBS  of  liquor  at  one's  place  of  business  is  not  a  violation  of  the 
law.  The  statute  makes  no  exception  of  this  kind,  and  we  know  of 
no  good  reason  for  making  any  such  judicial  exception.  Indeed, 
deference  to  the  spirit  of  the  act  would  prevent  the  making  of 
anj  such  exception  by  construction  or  interpretation. 

3.  The  plaintiff  in  error  has  excepted  also  to  the  failure  of  the 
court  to  give  in  charge  a  number  of  requests  to  the  effect  that,  if 
the  jury  should  find  that  there  was  a  mere  temporary  deposit  of 
intoxicating  liquors  at  the  defendant's  place  of  business,  the  law 
wonld  not  be  violated.  These  requests  were  properly  refused,  for 
hwik  of  evidence  to  support  them.    As  we  have  already  said  above, 
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the  State,  by  showing  delivery  of  the  liquor  into  the  accused's 
place  of  business,  with  his  consent,  made  out  the  case  against  liim ; 
and  he  in  no  wise  attempted  to  avoid  the  effect  of  the  State's  evi- 
dence by  any  refutation  or  explanation  or  by  any  attempt  to  show 
that  his  custody  of  the  liquor  at  his  place  of  business  was  merely 
transient. 

4.  The  State  introduced  in  evidence  a  certified  abstract  from 
the  records  of  the  collector  of  internal  revenue  of  the  district  of 
Georgia,  and  showed  that  the  receipt  for  the  tax  due  to  the  gov- 
ernment had  been  issued  to  the  accused  for  the  first  six  months 
of  the  year  1911,  for  the  business  of  retail  liquor  dealer,  to  be 
carried  on  at  601  Fourth  street,  Macon,  Ga.  At  the  time  this 
evidence  was  offered,  the  defendant  objected  to  it,  on  the  ground 
that  it  was  not  a  copy  of  a  paper  required  by  law  to  be  kept  in  the 
office  of  any  particular  officer;  also  because  it  was  immaterial,  since 
the  State  had  abandoned  the  prosecution  on  the  count  charging  a 
sale.  The  first  of  these  objections  is  answered  by  the  decision  of 
this  court  in  HucJcabee  v.  State,  7  Ga.  App,  677  (67  S.  E.  837). 
As  to  the  second  objection :  We  think  that  it  is  relevant,  in  a  prose- 
cution for  keeping  intoxicating  liquors  on  hand  at  one's  place  of 
business,  to  show  that  the  accused  has  paid  the  government  tax 
as  a  retail  dealer;  for  it  is  a  matter  of  legal  knowledge  that  this 
tax  is  paid  upon  an  application  reciting  that  the  person  paying  it 
intends  to  engage  in  that  business.  One  who  makes  preparation 
and  pays  out  money  for  the  purpose  of  engaging  in  the  business  of 
a  retail  liquor  dealer  is  much  more  liable  to  have  intoxicating 
liquors  on  hand  at  his  place  of  business  than  one  who  has  not.  It 
is  not  necessary,  in  a  prosecution  for  keeping  intoxicating  liquors 
on  hand  at  one's  place  of  business,  to  show  that  any  of  the  liquor 
has  been  sold ;  but  when  liquor  has  in  fact  been  sold  at  one's  place  of 
business,  this  is  conclusive  evidence  of  the  crime.  The  two  acts  of 
preparation— the  getting  of  the  liquor  and  the  taking  out  of  the 
government  license— are  natural  concomitants,  and  the  one  has 
relevancy  as  supporting  the  probative  value  of  the  other. 

We  have  not  overlooked  the  act  of  August  21,  1911  (Acts  1911, 
p.  180),  which  makes  it  prima  facie  evidence  of  guilt  in  certain 
cases  for  any  person  to  be  in  possession  of,  to  make  application  for, 
or  to  have  issued  to  him  the  United  States  special-tax  receipt  as 
a  retail  liquor  dealer.     This  act,  by  its  terms,  is  applicabfe  to  the 
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trial  of  cases  brought  to  abate  or  enjoin  the  operation  of  "blind 
tigers, "  and  to  prosecutions  for  the  illegal  sale  of  intoxicating  liq- 
uor. In  those  cases  proof  of  the  defendant's  having  paid  the  gov- 
ernment tax  as  a  liquor  dealer  is  made  prima  facie  evidence  of  guilt. 
The  act  is  without  direct  applicability  where  mere  keeping  on  hand 
is  charged ;  but,  independently  of  this  statute,  the  fact  of  the  de- 
fendants having  applied  for  and  having  paid  for  the  special-tax 
receipt  is  relevant.  The  case  of  Huckabee,  supra,  was  decided 
prior  to  the  passage  of  this  act,  and  therefore  shows  that,  irrespec- 
tive of  the  statute,  proof  of  this  nature  may  be  received. 

The  point  is  made  that  this  tax  receipt  specifies  the  place  at 
which  the  retail  liqnor  dealer's  business  is  to  be  carried  on  as  "601 
Fourth  street,  Macon,  Ga.,"  while  the  proof  shows  that  the  place 
where  the  liquor  was  delivered  was  the  comer  of  Plum  and  Fourth 
streets,  and,  therefore,  that  the  connection  between  the  two  is  not 
suflSciently  shown.  The  jury  probably  inferred  that  the  two  ad- 
dresses were  identical,  from  the  fact  that  the  address  given  on 
the  bills  of  lading  on  which  the  liquors  were  shipped  and  under 
which  the  defendant  received  them  designated  the  place  where 
they  were  to  be  delivered  as  601  Fourth  street,  and  that  the  dray- 
men, under  this  direction,  delivered  them  at  the  comer  of  Plum 
and  Fourth  streets.  But,  even  if  this  is  not  so,  the  evidence 
as  to  the  payment  of  the  government  tax  would  not  be  wholly 
without  relevancy;  for,  say  that  the  two  addresses  are  dif- 
ferent, but  in  the  same  general  locality,  the  jury  might  believe 
that  the  accused,  intending  to  open  his  place  for  illegal  sale  at  the 
address  stated  in  the  tax  receipt,  had  stored  his  general  stock  near 
hy  in  his  other  place  of  business. 

5.  The  defendant,  by  numerous  requests  to  charge,  attempted 
to  get  the  benefit  of  some  such  theory  as  that  if  the  accused  had 
taken  out,  under  the  act  of  1908,  license  as  a  "near  beer"  dealer— 
that  is,  a  license  to  sell  imitations  and  substitutes  for  beer,  wine, 
whisky,  or  other  spirituous  or  malt  liquors— his  liability  to  prosecu- 
tion, and  the  eflPect  of  the  evidence  against  him,  would  be  legally 
different  from  what  it  would  be  if  he  had  not  procured  this  license. 
One  of  the  instructions  requested,  on  this  line,  was  as  follows :  "If 
at  the  time  of  the  passage  of  the  act  of  September  5,  1908,  known  as 
the '  near  beer  act,  ^  there  was  not,  and  is  not  now,  any  beverage  or 
drink  or  liquor,  known  to  science  or  practical  use  in  this  State,  in 
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imitation  of  or  intended  as  a  substitute  for  beer,  whisky,  or  other 
alcoholic,  spirituous,  or  malt  liquors,  that  did  not  contain  alcohol, 
then  and  in  such  event  said  act  authorized  the  license  and  the  sale 
of  beverages  or  drinks  of  liquors  containing  alcohol ;  and  proof  that 
the  beverage  or  liquor  kept  on  hand  or  sold  by  the  defendant 
contained  alcohol  would  not,  of  itself  and  without  more,  authorize 
the  conviction  of  the  defendant."  The  act  taxing  "near  beer"  and 
other  imitations  of  liquors  (Acts  1908,  p.  1112)  expressly  provides 
that  "nothing  in  this  act  contained  shall  ever  be  held,  taken,  or  con- 
strued to  authorize  the  sale  of  any  beverage,  drink  or  liquor  now 
prohibited  by  law."  And  the  law  then  prohibited,  and  now  pro- 
hibits, throughout  the  State,  the  sale  of  any  and  all  kinds  of 
liquors  of  such  a  nature  as  will,  if  drunk  to  excess,  produce  intoxi- 
cation. "Near  beer,"  the  thing  at  which  the  act  in  question  was 
particularly  aimed,  has  been  defined  by  this  court  as  follows: 
"^  Near  beer  ^  is  a  term  of  common  currency,  used  to  designate  all 
that  class  of  malt  liquors  which  contain  so  little  alcohol  that  they 
will  not  produce  intoxication,  though  drunk  to  excess."  Campbell 
v.  Thomasville,  6  Oa.  App.  212  (64  S.  E.  815).  The  evidence  in 
the  present  case  related  only  to  whisky  as  such,  and  there  is  not 
the  slightest  suggestion  in  the  record  of  any  other  form  of  liquor 
or  imitation  of  liquor;  and  whisky,  of  course,  is  judicially  known  to 
be  intoxicating ;  so  that  in  no  event  did  the  judge  err  in  not  giving 
the  charges  requested. 

The  whole  record  shows  a  clear  case  of  guilt,  followed  by  a  legal 
trial  and  a  conviction;  hence  the  judgment  is  Affirmed. 


3758.     GLENN  v.  THE  STATE. 

1.  The  act  approved  August  12,  1910  (Acts  1910,  p.  134),  prohibits  any 
applicant  under  the  age  of  18  years  from  obtaining  a  license  to  have 
a  pistol  or  revolver  about  his  person;  and,  as  the  terms  of  the  act 
make  it  unlawful  for  any  person  to  have  a  pistol  or  revolver  about  the 
person,  except  as  stated,  it  follows  by  necessary  implication  that  a 
minor  under  18  years  of  age  can  not  legally  have  a  pistol  or  revolver 
about  the  person,  either  with  or  without  license. 

2.  This  State,  in  the  exercise  of  its  police  power,  has  adopted  the  policy 
(as  indicated  by  many  statutes)  of  protecting  minors  from  the  forma- 
tion of  vicious  habits  or  evil  conduct;  and  this  policy  is  not  only  within 
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its  police  power,  but  is  a  wise  exercise  thereof.     Minors  are  the  wards 
o!  the  police  power  of  the  State. 
3.  The  verdict  is  supported  by  evidence,  and  no  error  of  law  appears. 
Decided  Novbmbeb  20,  1911. 

Accusation  of  carrying  pistol  without  license ;  from  city  court  of 
Jackson— Judge  Fletcher.     October  3,  1911. 

IF.  E,  Watkins,  for  plaintiff  in  error. 

C.  L.  Redman,  solicitor,  contra. 

Hill,  C.  J.  John  Glenn  was  convicted  of  a  violation  of  the  act 
approved  August  12,  1910  (Acts  1910,  p.  134),  which  prohibits 
any  person  from  having  about  his  person  a  pistol  or  revolver  with- 
out first  having  obtained  a  license  from  the  ordinary  of  the  county 
of  his  residence.  His  motion  for  a  new  trial  was  overruled,  and  he 
brings  error.  He  contends  that  his  conviction  was  illegal  for  two 
reasons:  First,  because  he  was  under  the  age  of  18  years,  and  the 
act  in  question  did  not  apply  to  minors  of  such  tender  years,  as,  by 
the  terms  cf  the  act,  the  ordinary  was  authorized  to  grant  license 
only  to  applicants  18  years  of  age  or  over,  and,  as  minors  under 
that  age  were  not  allowed  to  procure  a  license,  it  was  illogical  and 
unjust  to  punish  them  for  failing  to  do  something  that  under  the 
terms  of  the  act  they  were  not  allowed  to  do ;  and  it  is  insisted,  ap- 
parently with  seriousness,  that  minors  in  this  State  under  the  age 
of  18  years  are  legally  allowed  to  carry  pistols  or  revolvers  on  their 
persons  without  any  license,  if  they  do  not  carry  them  concealed. 
We  think  the  conclusion  is  a  non  sequitur.  Indeed,  we  frankly  con- 
fess that  it  would  require  an  express  declaration  of  the  legisla- 
ture of  the  legislative  intent,  before  we  would  be  willing  to  place 
the  lawmaking  body  of  the  State  in  the  attitude  of  requiring  adults 
to  obtain  licenses  before  they  could  have  or  carry  pistols  or  revolv- 
ers about  their  persons,  and  of  permitting,  in  the  same  statute, 
minors  under  the  age  of  18  to  have  this  right  without  any  restric- 
tion. On  the  contrary,  we  are  convinced  that  it  was  the  intention 
of  the  legislature  that  minors  under  18  should  not  have  this  right 
at  all,  either  with  or  without  a  license. 

This  purpose  is  not  only  manifest,  but  wise.  It  is  also  in  har- 
mony with  the  legislative  policy  of  the  State  as  to  rights  of  minors. 
The  police  power  of  the  State  makes  a  special  charge  of  minors.  It 
gathers  them  under  its  ample  and  protective  wing  "even  as  a  hen 
gathereth  her  brood."  Minors,  as  to  their  property  rights,  are  the 
wards  of  chancery.     Minors,  as  to  their  protection  from  vicious 
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conduct  or  habits,  are  the  wards  of  the  police  power  of  the  State. 
The  truth  of  the  latter  part  of  this  statement  is  proved  by  the  nu- 
merous statutes  in  the  code  restricting  the  exercise  by  adults  of 
rights  in  so  far  as  the  exercise  of  these  rights  relate  to  minors.  No 
person  controlling  a  billiard  table,  pool  table,  or  tenpin  alley  is  al- 
lowed to  permit  a  minor  to  play  or  roll  on  the  same.  Penal  Code 
(1910),  §  406.  No  person  can  furnish  to  a  minor  spirituous,  in- 
toxicating, or  malt  liquors  without  first  obtaining  written  authority 
from  parent  or  guardian.  Penal  Code  (1910),  §  444.  No  one  is 
allowed,  through  himself  or  agent,  or  in  any  other  way,  to  furnish 
a  minor  with  cigarettes,  cigarette  tobacco,  cigarette  paper,  or  any 
substitute  therefor.     Penal  Code  (1910),  §  491. 

Illustrating  the  purpose  of  the  legislature  in  the  act  now  under 
discussion,  no  person  can  knowingly  sell,  or  furnish,  any  minor 
with  "any  pistol,  dirk,  bowie  knife,  or  sword  cane,  except  under 
circumstances  justifying  their  use  in  defending  life,  limb,  or  prop- 
erty." Is  not  this  section  inconsistent  with  that  part  of  the  act  of 
1910  which  permits  a  license  to  be  granted  to  a  minor,  even  above 
the  age  of  18  years,  to  carry  about  his  person  a  pistol  or  revolver? 
If  he  can  not  be  furnished  or  sold  a  pistol  by  any  one,  he 
should  not  be  permitted  to  have  a  license  to  carry  that  which  he 
can  neither  legally  buy  nor  receive  as  a  gift.  Neither  can  any  one 
furnish  to  minors  any  malt  liquors,  whether  such  liquors  are  in- 
toxicating or  not.  Stoner  v.  State,  5  Oa.  App.  720  (63  S.  E.  602). 
An  adult  is  not  permitted  to  gamble  with  a  minor  at  any  game 
played  with  cards,  dice,  or  balls.  Of  course,  adults  can  not  law- 
fully gamble  with  each  other;  but  the  penal  statute  above  noted 
makes  it  a  distinct  offense  for  an  adult  to  gamble  with  a  minor. 
Penal  Code  (1910),  §  393.  These  and  other  statutes  of  similar 
character  all  prove  the  truth  of  the  statement  that  the  protection 
of  minors  is  a  favorite  exercise  by  the  State  of  its  police  power. 
We  conclude,  therefore,  that  the  act  of  1910  not  only  prohibits 
minors  under  the  age  of  18  years  from  obtaining  license  to  have  a 
pistol  or  revolver  on  their  persons,  but  that  the  clear  intendment 
of  the  act  is  to  prevent  minors  from  having  about  their  persons 
at  all  this  character  of  weapons,  and  this  construction  is  in  har- 
mony with  the  general  legislation  of  the  State  on  the  subject  of 


mmors. 


The  next  ground  upon  which  it  is  insisted  that  the  conviction  in 
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this  case  was  illegal  is  that,  if  the  act  in  question  is  construed  to 
prohibit  minors  from  having  about  the  person  a  pistol  or  revolver, 
this  construction  would  be  in  violation  of  article  1,  section  1,  para- 
graph 22,  of  the  constitution  of  Georgia.  This  provision  of  the 
constitution  declares  that  "the  right  of  the  people  to  keep  and  bear 
anns  shall  not  be  infringed,  but  the  General  Assembly  shall  have 
power  to  prescribe  the  manner  in  which  anns  may  be  borne."  The 
Supreme  Court,  in  the  case  of  StricTclan^  v.  State,  137  Oa.  1  (72 
S.  E.  260),  has  held  that  the  act  is  not  violative  of  this  provision 
of  the  State  constitution.  While  the  exact  question  made  in  this 
record  and  now  under  consideration  was  not  directly  involved  in  that 
case,  yet  we  thiuk  it  fairly  and  reasonably  deducible,  from  some 
of  the  language  which  is  used  by  Mr.  Justice  Lumpkin  in  the  opin- 
ion of  the  majority  of  the  court,  that  the  construction  which  we 
place  upon  the  act  in  reference  to  minors  under  the  age  of  18 
years  is  the  view  entertained  by  that  court.  It  is  entirely  within 
the  province  of  the  legislature,  in  the  exercise  of  the  police  power 
of  the  State,  to  prohibit,  on  the  part  of  minors,  the  exercise  of  any 
right,  constitutional  or  otherwise,  although  in  the  case  of  adults 
it  might  only  have  the  right  to  regulate  and  restrict  such  rights. 
There  are  some  rights  that  may  be  exercised  by  adults,  without 
harm  to  the  State,  which,  if  exercised  by  minors,  might  injuriously 
aflfect  in  some  way  the  public  health,  public  safety,  or  public 
morality.  Unquestionably  the  possession  of  a  pistol  or  revolver 
by  a  minor  constitutes  a  menace  to  the  peace  of  the  public,  and  to 
the  safety  of  the  individuals  constituting  the  public. 

So  far  as  the  writer  of  this  opinion  is  concerned,  he  is  decidedly 
of  the  opinion  that  the  possession  of  a  pistol  or  revolver  about  the  per- 
son, either  by  a  minor  or  an  adult,  concealed  or  open,  is  a  menace 
to  individual  safety  and  to  law  and  order,  and  he  concurs  strongly 
in  the  view  of  those  able  jurists  who  construe  the  constitutional 
provision  above  quoted  as  not  applicable  to  the  modem  pistol  or 
revolver.  The  framers  of  the  Federal  constitution  and  of  the  State 
constitution  did  not  have  this  weapon  in  contemplation  when  the 
provision  as  to  the  right  to  "bear  arms''  was  adopted.  This  con- 
stitutional provision,  rationally  construed,  applies  only  to  such 
"arms"  as  could  be  used  by  the  army  or  the  militia  in  the  preserva- 
tion of  public  order.  It  is  incredible  that  any  lawmaking  body, 
cognizant  of  the  evils  of  having  about  the  person  a  pistol  or  re- 
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volver,  would  have  intended  to  preserve  such  an  evil  by  a  consti- 
tutional provision.  The  ordinary  pistol  or  revolver,  usually  carried 
in  the  hip-pocket,  is  a  weapon  of  offense,  rather  than  of  defense. 
The  pistol  is,  in  the  opinion  of  the  writer,  the  most  oflfensive 
weapon  ever  devised  by  the  ingenuity  of  man  for  the  destruction 
of  life  and  of  the  peace  of  society.  The  people  in  their  sovereign 
capacity  have  the  right  to  prohibit  absolutely  this  evil,  and  the 
individual  member  of  society  can  not  claim  it  as  one  of  the  inalien- 
able constitutional  privileges  of  personal  liberty.  In  a  free  coun- 
try no  man  has  any  personal  right  that  is  not  subservient  to  the 
public  weal.  "Salus  populi  suprema  lex''  is  a  rule  of  unlimited 
application,  and  qualifies  every  personal  right  of  the  citizen. 

One  of  the  ablest  and  wisest  judges  who  ever  presided  in  the 
Supreme  Court  of  this  State,  in  discussing  this  provision  of  the 
constitution,  in  the  case  of  Hill  v.  State,  53  Oa,  472,  uses  the  fol- 
lowing wise  and  cogent  language  in  alluding  to  this  right  claimed 
to  exist  under  the  constitution:    "It  is  to  secure  the  existence  of 
a  well-regulated  militia ;    .     .    and  I  have  always  been  at  a  loss  to 
follow  the  line  of  thought  that  extends  the  guaranty  to  the  right  to 
carry  pistols,  dirks,  bowie-knives,  and  those  other  weapons  of  like 
character,  which,  as  all  admit,  are  the  greatest  nuisances  of  our 
day.     It  is  in  my  judgment  a  perversion  of  the  meaning  of  the 
word  *arms, '  as  used  in  the  phrase  ^the  right  to  keep  and  bear 
arms, '  to  treat  it  as  including  weapons  of  this  character.     . 
The  constitution  is  to  be  construed  as  a  whole.     One  part  of  it  is 
not  to  be  understood  in  such  a  sense  as  will  militate  against  an- 
other.   It  is  as  well  the  duty  of  the  General  Assembly  to  pass  laws 
for  the  protection  of  the  person  and  property  of  the  citizen  as  it 
is  to  abstain  from  any  infringement  of  the  right  to  bear  arms. 
The  preservation  of  the  public  peace,  and  the  protection  of  the  peo~ 
pie  against  violence,  are  constitutional  duties  of  the  legislature, 
and  the  guaranty  of  the  right  to  keep  and  bear  arms  is  to  be  iin- 
derstood  and  construed  in  connection  and  in  harmony  with  these 
constitutional  duties." 

This  construction  of  the  constitutional  provision  was  referred  to 
by  Mr.  Justice  Lumpkin,  apparently  with  approval,  in  his  able  and 
learned  opinion  in  the  Strickland  case,  supra.  But,  irrespective  of 
the  views  entertained  by  Judge  McCay  as  to  the  proper  construction 
of  this  constitutional  provision,  it  must  be  conceded  by  every  one 
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that^  80  far  as  minors  are  concerned,  the  legislatnre  of  this  State, 
in  the  exercise  of  its  police  power,  has,  by  the  statute  in  question, 
absolutely  prohibited  minors  from  having  about  their  persons  a 
pistol  or  revolver.  If  there  was  any  doubt  on  this  question,  or  any 
possibility  of  a  difference  as  to  the  constitutionality  of  that  portion 
of  the  act  of  1910  restricting  the  right  of  a  minor  under  18  years  of 
age  to  have  about  his  person  a  pistol  or  revolver,  we  would  certify 
this  question  to  the  Supreme  Court  for  instruction.  But  we  think 
the  construction  which  we  have  given  it  is  so  clearly  covered  by  the 
decision  recently  made  in  the  Strickland  case,  supra,  that  it  would 
be  wholly  superfluous  to  do  so. 

We  are  asked  by  counsel  for  the  plaintiff  in  error  to  certify  the 
question  to  the  Supreme  Court,  so  that  the  decision  in  the  Strick- 
land case  may  be  reviewed.  We  decline  to  do  so.  The  Strickland 
case  is  too  recent,  and  so  fully  meets  our  own  views  as  to  the  proper 
construction  of  the  statute  that  we  do  not  feel  warranted  in  com- 
plying with  the  request.  Judgment  affirmed. 


3761.    KINAED  v.  THE  STATE. 

If  a  peraoiiy  being  in  possession  of  a  house,  makes  an  executory  sale 
thereof  to  a  lewd  woman  for  the  purpose  that  she  may  conduct  it  as 
a  lewd  house,  and  she  thereupon  occupies  it  and  devotes  it  to  that 
pnrpose,  he  stands  in  such  an  accessorial  relationship  to  her  act  as 
to  be  indictable  imder  the  provisions  of  the  Penal  Code  (1910),  S  3S2, 
which  makes  it  a  misdemeanor  for  any  person  to  ''maintain  and  keep  a 
lewd  house.** 

DECn>ED  KOYEMBEB  20,    1911. 

Accusation  of  misdemeanor;  from  city  court  of  Fitzgerald — 
Judge  Wall.    September  19,  1911. 

Elkins  46  Wall,  D.  E.  Oriffin,  C.  B.  Teal,  for  plaintiff  in  error. 

Alex.  J.  McDonald,  solicitor,  contra. 

Powell,  J.  Kinard  was  indicted  imder  section  382  of  the 
Penal  Code  (1910),  which  provides:  "If  any  person  shall  main- 
tain and  keep  a  lewd  house,  or  place  for  the  practice  of  fornication 
or  adultery,  either  by  himself  or  others,  he  shall  be  guilty  of  a 
misdemeanor."  In  this  State,  where  no  difference  between  actual 
principals  and  those  sustaining  accessorial  relations  is  made,  any 
one  who  in  any  wise  aids  or  abets  or  assists  in  keeping  or  maintain- 
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ing  a  lewd  house  may  be  convicted  as  a  principal  under  this  sec- 
tion. Under  the  evidence  in  this  case  we  would  have  no  hesitancy 
in  aflBrming  the  judgment  on  the  ground  that  there  was  enough 
to  justify  the  jury  in  finding  that  the  defendant  gave  aid  otherwise 
than  by  the  act  which  we  are  about  to  discuss.  However,  the  court 
charged  the  jury  as  follows :  "  I  charge  you  in  this  case  that  if  you 
find,  from  the  evidence,  the  truth  of  this  case  to  be  that  the  de- 
fendant, Kinard,  in  any  way  let,  by  sale,  or  lease,  or  otherwise, 
any  house  in  this  county,  within  two  years  next  preceding  the  date 
of  the  accusation,  to  any  person  for  the  purpose  of  maintaining 
and  keeping  a  lewd  house,  and  that  person  to  whom  he  let  the  said 
house  did  actually  maintain  and  keep  a  lewd  house  therein,  then  it 
would  be  your  duty  to  convict  the  defendant."  It  appeared,  from 
the  evidence,  that  the  lewd  woman  who  actually  ran  the  house  did 
not  get  possession  of  it  from  the  accused  as  an  ordinary  tenant, 
but  that  he  gave  her  an  executory  contract  of  sale  in  the  nature 
of  a  bond  for  title,  whereby  she  paid  $50  down  and  was  to  pay 
$8  per  month  until  the  full  purchase-price  had  been  paid.  There 
was  sufficient  evidence  to  justify  the  charge,  so  far  as  it  submitted 
to  the  jury  the  question  of  whether  the  defendant  made  this  con- 
tract for  the  purpose  that  the  woman  to  whom  he  thus  gave  the 
possession  of  the  house  might  use  it  as  a  lewd  house. 

But  this  charge  and  the  exception  to  it  bring  squarely  before  us 
the  question :  Where  one  makes  an  executory  sale  of  property  to  an- 
other for  the  purpose  of  the  latter^s  keeping  a  lewd  house  there, 
and  the  latter  in  fact  keeps  the  lewd  house  there,  does  he  commit 
such  an  act  of  aiding  or  abetting  or  maintaining  as  to  be  held  ac- 
countable under  the  statute?  It  is  readily  conceded  by  the  able 
counsel  for  the  defendant  that  one  who  rents  a  house  with  inten- 
tion that  it  shall  be  used  for  lewd  purposes,  or  with  a  knowledge 
that  it  will  be  used  for  those  purposes,  may  be  indicted  under  this 
statute.  They  assert  that  there  is  a  distinction  between  one  who 
lets  out  property  for  this  illegal  purpose  and  one  who  makes  a  sale 
of  it.  We  need  not  discuss  what  would  be  the  effect  of  making  an 
absolute  sale,  for  here  the  defendant  made  merely  an  executory 
sale,  by  which  he  turned  over  to  the  lewd  yoman  the  possession 
of  the  property  (together  with  certain  equitable  rights  which 
need  not  now  be  mentioned),  reserving  the  legal  title  in  himself. 
There  is  a  Kentucky  case  which  gives  color  to  the  contention  that 
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the  selling  of  a  house  for  a  bawdry  is  not  illegal.  Ross  v.  Com- 
monwealth, 2  B.  Mon.  (Ky.)  417.  In  Bishop's  New  Criminal 
Law  (8th  ed.),  §  1093,  this  case  is  criticised,  and  Bishop  gives 
it  as  his  opinion  that  no  distinction  is  to  be  made  "between  the 
sale  in  fee  and  a  sale  for  a  term  of  years.  In  both  instances  the 
transfer  carries  the  entire  present  possession."  A  reading  of  the 
entire  context  surrounding  the  section  just  cited  from  Bishop^s 
work  shows  that  as  to  offenses  of  this  nature  the  citizen  owes  to  the 
public,  as  to  property  in  his  possession,  not  only  the  negative  duty 
of  refraining  from  actively  aiding  the  nuisance,  but  also  the  aflfinna- 
tive  duty  of  not  relaxing  his  control,  wherever  he  has  it,  in  such 
a  way  as  to  facilitate  the  doing  of  the  forbidden  thing  by  some  one 
else.  For  example  in  Scarborough  v.  State,  46  Oa.  26,  it  was  held 
that,  if  a  man's  wife  and  daughters  carried  on  the  practice  of  for- 
nication and  adultery  in  his  home  and  with  his  knowledge,  he  would 
be  guilty  of  maintaining  a  lewd  house,  whether  he  consented  to  it 
or  not,  provided  he  did  not  actively  dissent,  and  did  not  show  that 
he  exercised  his  powers  as  head  of  the  family  to  prevent  it. 

A  person  having  possession  of  a  house  which  a  lewd  woman  de- 
sires for  the  purpose  of  carrying  on  her  practices  therein  is  under 
the  active  duty  of  not  renting  it  to  her  if  he  knows  that  purpose. 
The  law  says  that  he  owes  that  much  to  society.  As  to  contracts 
of  tenancy  this  is  well  settled.  But  it  must  be  kept  in  mind  that 
.it  is  not  the  civil  contractual  status  of  the  parties  that  is  the 
important  thing  in  fixing  the  culpability.  It  is  the  landowner's 
conduct  in  giving  over  the  possession  of  the  house  to  the  lewd 
woman,  with  knowledge  of  the  purpose  to  which  it  is  to  be  devoted, 
that  makes  him  a  partner  in  her  crime.  In  Kessler  v.  State,  119  Oa. 
301  (46  S.  E.  408),  where  the  lewd  wom'an  was  a  tenant  of  the 
accused,  the  Supreme  Court,  speaking  through  Mr.  Justice  Cobb, 
in  affirming  the  judgment  of  conviction,  said:  "One  placing  an- 
other in  possession  of  a  house  for  the  purpose  of  being  used  for 
lewd  purposes,  or  giving  possession  with  knowledge  that  it  is  to  be 
so  used,  directly  aids  him  who  is  thus  placed  in  possession  in  the 
unlawful  enterprise  by  him  therein  carried  on,  and  is  liable  to  in- 
dictment as  the  keeper  of  a  lewd  house."  Now  possession  is  just  as 
effectively  given  under  an  executory  contract  of  sale  as  it  is  under 
a  contract  of  tenancy.  In  all  such  cases  the  question  of  legal  title 
or  of  equitable  title  has  no  importance  or  bearing.    It  was  so  held 
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in  the  case  of  Scott  v.  State,  29  Oa.  263,  where  the  crimB  charged 
was  the  maintaining  of  a  gambling-house.    See,  also,  to  the  same  ef- 
fect, Stevenson  v.  State,  83  Oa.  575  (2),  <10  S.  E.  234) ;  Bryan  v. 
State,  120  Oo.  201   (4),  (47  S.  E.  674).     The  wrong  which  the 
accused  does  in  such  cases  is  not  the  parting  with  his  title  to  some 
estate  or  interest  in  the  property,  of  greater  or  less  duration,  but 
his  transfer  of  the  possession,  knowing  that,  if  he  does  transfer  it, 
it  will  be  used  for  immoral  practices.    As  illustrative  of  how  little 
cognizance  the  criminal  law  takes  of  civil  relationships  in  deter- 
mining culpability,  we  may  put  this  supposititious  case:  Suppose 
that  a  man  rushed  up  to  a  hardware  dealer  and  said,  "Give  me  a 
pistol,  I  want  to  kill  my  neighbor,"  and  the  shopkeeper  said,  "No; 
I  will  not  give  you  a  pistol  for  that  purpose,"  and  the  would-be 
murderer  said,  "Lend  me  a  pistol,"  and  the  dealer  replied,  "No; 
I  will  not  lend  you  one,  but  I  will  sell  you  one,  and  you  may  do 
what  you  please  with  it."    Would  the  law  make  any  difference  in 
the  culpability  of  the  shopkeeper  who  parted  with  the  possession 
of  the  pistol  to  a  man  who  he  knew  was  about  to  commit  murder, 
because  the  possession  was  transferred  under  a  contract  of  sale 
rather  than  under  a  contract  of  lending  or  a  gift? 

It  is  to  be  noticed,  further,  that  the  instruction  complained  of  did 
not  make  mere  knowledge  that  the  property  might  be  used  for  lewd 
purposes  the  test  of  culpability.  The  instruction  was  that  the  de- 
fendant would  be  guilty  if  he  sold  or  let  the  property  "for  the 
purpose"  that  a  lewd  house  might  be  maintained.  We  can  not 
pronounce  this  charge  erroneous. 

There  are  other  assignments  of  error,  but  none  of  them  are  meri- 
torious or  of  suflScient  importance  to  justify  a  reversal. 

Judgment  affirmed. 


3763.    Wall  v.  The  State. 

Powell,  J.  This  case  arose  after  the  passage  of  the  act  approved  Au- 
gust 21,  1911  (Acts  1911,  p.  149),  under  which  no  judgment  of  a  trial 
court  in  a  criminal  case  is  to  be  reversed  "for  lack  of  proof  of  venue  or 
of  the  time  of  the  commission  of  the  offense,  save  where  the  partic- 
ular point  has  been  specifically  raised  by  a  grotmd  of  the  original  oi 
amended  motion  for  a  new  trial."  The  only  point  insisted  on  in  thii 
court  is  that  the  State  did  not  sufficiently  show  the  time  when    ih< 
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offenfle  wa8  committed,  so  as  to  affirmatively  prove  that  it  was  within 
the  statute  of  limitations;  but  the  motion  for  a  new  trial  contains  no 
such  specific  ground.  Hence  the  act  cited  applies,  and  the  judgment 
is  afBrmed.  Judgment  affirmed. 

Decided  Kovehbeb  20,  1911. 

Indictment  for  sale  of  liquor;  from  Rabun  superior  court- 
Judge  J.  B.  Jones.    July  7,  1911. 
r.  L.  Bynum,  R.  E.  A,  Hamby,  W.  S,  Paris,  for  plaintiff  in  error. 
Robert  McMillan,  solicitor-general,  J.  C.  Edwards,  contra. 


3764.     ABRAM  v.  MAPLES,  warden. 

1.  Where  the  court  sentences  a  misdemeanor  convict  in  the  alternative, 
directing  that  he  labor  upon  the  public  works  as  the  proper  authorities 
of  the  eoonty  may  direct,  for  the  space  of  12  months,  with  the  privilege 
of  paying  a  designated  fine  and  costs  at  any  time  after  entering  upon 
said  public  works,  and  thereupon  be  discharged  from  custody,  and  it 
appears  that  shortly  after  the  imposition  of  the  sentence,  and  while 
the  defendant  was  in  the  custody  of  the  public  authorities  of  the  county, 
he  made  a  tender  of  the  fine  and  costs  to  the  sheriff  of  the  oounty,  it 
was  the  duty  of  the  sheriff  to  accept  the  fine  and  costs  as  thus  ten- 
dered, and  to  notify  the  proper  authorities,  who  held  the  custody  of  the 
defendant  under  the  sentence,  that  it  had  been  fully  complied  with  by 
the  payment  of  the  fine  and  costs  to  him;  and,  upon  receiving  this 
notice  from  the  sheriff,  it  was  the  duty  of  the  officer  holding  the  cus- 
tody of  the  defendant  under  this  sentence  to  discharge  him  from  fur- 
ther custody. 

2.  Where  a  sentence  with  the  alternative  of  a  fine  has  been  imposed  in  a 
misdemeanor  case,  the  defendant  has  the  right,  as  a  matter  of  law,  to 
pay,  within  a  reasonable  time,  the  money  required  by  that  part  of  the 
sentence;  and,  upon  payment  or  tender  thereof  to  the  sheriff  of  the 
county  within  a  reasonable  time,  he  is  entitled  to  be  discharged  from 
any  farther  custody  under  the  sentence. 

Decked  Novembeb  20,  1911. 

Habeas  corpus;  from  city  court  of  Camilla— Judge  Dasher. 
September  16,  1911. 

An  application  for  a  writ  of  habeas  corpus  was  brought  against 
the  warden  of  convicts  for  the  county  of  Mitchell,  for  the  pur- 
pose of  testing  the  legality  of  the  warden^s  custody  of  Charlie 
Abram,  the  husband  of  the  petitioner.  The  facts  are  as  follows: 
Charlie  Abram  entered  a  plea  of  guilty  of  the  offense  of  gaming, 
in  the  city  court  of  Camilla,  on  July  19,  1911,  and  thereupon 
the  judge  of  the  court  imposed  upon  him  the  following  sentence: 
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**  Whereupon  it  is  considered  by  the  court  that  the  defendant, 
Charlie  Abram,  be  put  to  work  and  labor  on  the  public  roads,  or 
such  other  public  works  as  the  proper  authorities  of  said  county 
may  direct,  for  the  space  of  12  months,  with  the  privilege  to  pay 
a  fine  of  $60,  including  all  costs  of  this  prosecution,  and  be  dis- 
charged at  any  time  after  entering  upon  such  public  work."    The 
day  after  this  sentence  was  imposed  Charlie  Abram  was  delivered 
by  the  sheriif  of  the  county  into  the  custody  of  the  respondent  as 
warden  of  convicts  for  Mitchell  county,  and  he  was  put  to  work 
upon  the  public  roads  of  the  county.     Seven  days  after  the  im- 
position of  the  sentence  B.  H.  Jones,  a  citizen  of  said  county,  rep- 
resenting the  petitioner  and  Charlie  Abram,  went  to  C.  D.  Crowe, 
the  sheriff  of  Mitchell  county,  and  made  a  tender  to  him  of  the 
full  amount  of  the  fine  imposed,  and  requested  the  sheriff  to  ac- 
cept it,  and  demanded  the  discharge  of  Charlie  Abram  from  cus- 
tody.   The  sheriff  refused  to  accept  the  money,  assigning  as  a  rea- 
son for  the  refusal  that  the  authorities  of  the  county  would  not 
discharge  him  from  custody.     On  August  19th  thereafter  Jones 
made  a  like  tender  of  the  fine  to  the  sheriff,  which  was  again  re- 
fused by  him,  and  for  the  same  reason,  and  on  the  following  day 
Jones  again  made  a  tender  to  the  sheriff  of  the  fine  imposed  upon 
Charlie  Abram,  and  requested  him  to  accept  the  money,   "and 
have  the  said  Charlie  Abram  discharged,  which  said  tender  the 
said  sheriff  refused  to  accept,  and  refused  to  order  the  said  Charlie 
Abram  discharged." 

The  respondent  set  up  the  following  reasons  why  Charlie  Abram 
should  not  be  discharged  from  his  custody:     (1)   That  he  holds 
custody  of  Charlie  Abram  as  the  warden  of  convicts  of  Mitchell 
county,  under  regular  appointment  of  the  prison  commission   of 
Georgia,  under  the  sentence  imposed  by  the  court,  and  that   the 
said  Abram  is  under  the  absolute  and  exclusive  control  of    the 
prison  commission  of  Georgia;  that  the  term  of  the  sentence  has 
not  expired,  and  that  as  warden  he  has  no  authority  to  release  the 
convict,  unless  authorized  to  do  so  by  the  prison  commission    of 
the  State  of  Georgia.     (2)  That  that  part  of  the  sentence  which 
reads,  "and  be  discharged  at  any  time  after  entering  upon    such 
public  work,^'  is  an  old  printed  form  and  is  mere  surplnBage ' 
that  it  was  not  the  intention  of  the  judge,  in  imposing  the  fine  ancl 
sentence,  to  incorporate  in  his  sentence  the  language  quoted,   bn 
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that  it  was  only  his  intention  to  give  a  reasonable  time  in  which  to 
pay  the  fine  after  the  imposition  of  the  sentence,  and  that  more 
than  a  reasonable  time  had  elapsed  for  this  purpose  before  the  fine 
was  tendered  to  the  sheriff.  (3)  That  the  sheriff  was  not  tlie 
proper  officer  to  whom  to  make  the  tender  of  payment  of  the 
fine,  or  to  receive  the  fine.  (4)  That  no  notice  or  demand  of 
any  kind  was  ever  served  upon  the  respondent  warden  for  the 
release  of  Charlie  Abram;  his  first  notice  thereof  being  the  appli- 
cation for  discharge  imder  habeas  corpus.  (5)  That  no  appli- 
cation waa  made  to  the  prison  commission  for  the  release  of  Charlie 
Abram,  and  no  notice  was  ever  served  on  that  body  or  tender  made 
to  it,  and  said  commission  had  the  exclusive  control  of  the  con- 
victs. 

The  judge  who  imposed  the  sentence  testified,  that  after  the  im- 
position of  the  sentence  he  had  some  conversation  with  the  defend- 
ant as  to  the  time  that  would  be  allowed  in  which  to  pay  the 
fine,  and  that  he  stated  to  the  defendant  that  he  would  have  until 
Mr.  Maples,  the  warden,  came  after  him,  which  would  probably 
be  the  next  day,  and  that  it  was  his  intention  to  give  the  defendant 
until  the  next  day,  or  until  Mr.  Maples  came  after  him,  to  pay  the 
fine;  that  the  form  of  the  sentence  which  he  used  was  the  general 
form  that  had  been  in  use  for  a  number  of  years,  and  that  he  did 
not  consider  the  language  thereof  in  making  out  the  sentence, 
simply  signing  the  printed  form.  This  testimony  was  objected 
to  by  the  attorney  for  the  petitioner,  on  the  ground  that  it  was  ir- 
relevant and  immaterial,  and  was  an  effort  on  the  part  of  the  judge 
to  change,  modify,  amend,  revoke,  and  nullify  a  written  sentence 
and  judgment,  after  the  term  of  the  couri;  at  whicli  it  had  been 
rendered ;  and  the  admission  of  the  testimony  is  assigned  as  error. 
The  sheriff  in  his  testimony  admitted  that  the  tender  of  the 
fine  had  been  made  to  him,  and  that  he  refused  it,  and  that,  while 
he  did  not  know  whether  he  was  the  proper  officer  to  receive  fines 
imposed  on  prisoners  in  the  city  court  of  Camilla,  he  did  collect 
most  of  them. 

After  hearing  the  evidence,  the  couri;  refused  to  discharge  Charlie 
Abram  from  custody,  and  this  refusal  is  assigned  as  error. 

E.  E.  Cox,  for  plaintiff.    E.  M.  Davis,  for  defendant. 

Hill,  C.  J.     (After  stating  the  foregoing  facts.) 

1.  We  think  the  court  erred  in  not  discharging  the  convict. 
We  are  not  disposed  to  be  severely  technical,  or  to  require  strict 
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compliance  with  mere  formal  procedure,  when  the  personal  liberty 
of  a  citissen  is  concerned.  The  question,  and  the  only  one,  to  be 
determined,  is:  Is  the  custody  of  Charlie  Abram,  under  the  ad- 
mitted facts  of  this  case,  legal?  It  is  immaterial  that  the  warden 
held  his  position  under  the  prison  commission  of  Gteorgia,  and 
that  neither  he  nor  the  prison  commission  had  been  given  any  no- 
tice that  the  fine  imposed  by  the  judge  had  been  tendered  to  the 
sheriff.  The  validity  of  this  custody  is  to  be  tested  by  the  terms 
of  the  sentence  imposed  upon  Charlie  Abram,  and  whether  he  had 
complied  with  its  terms;  and  to  test  this  question  it  was  not  nec- 
essary for  the  prison  commission  or  the  warden  to  receive  any  no- 
tice of  an  effort  made  by  the  convict  to  comply  with  the  terms 
of  the  sentence ;  nor  does  it  matter  whether  or  not  the  sheriff  was, 
strictly  speaking,  the  oflBcer  to  whom  the  tender  should  have  been 
made  and  who  should  have  received  the  fine.  We  think,  however, 
he  was  such  oflScer.  It  is  a  general  practice  of  sheriffs  of  this 
State  to  collect  fines  imposed  in  criminal  cases.  They  are  bonded 
officers  of  the  State,  and  while  it  may  not  be  expressly  within  their 
duties,  in  practice  it  is  generally  performed  by  them,  and  in  this 
case  the  sheriff  states  that  he  had  collected  the  fines  imposed  in 
the  city  court. 

2,  It  is  admitted  that  the  tender  of  this  fine  was  made  by  the 
agent  of  the  petitioner  and  Charlie  Abram,  the  convict,  seven 
days  after  the  fine  had  been  imposed,  and  this  tender  was  twice  re- 
peated a  few  days  thereafter,  and  the  fine  was  every  time  refused  by 
the  sheriff.  The  Penal  Code  (1910),  §  1111,  provides  that  "every 
fine  imposed  by  the  court  under  the  authority  of  this  code  shall 
be  paid  immediately,  or  within  such  reasonable  time  as  the  court 
may  grant."  In  the  present  case  the  court  imposed  a  fine  in  the 
alternative,  and  gave  to  the  defendant  the  privilege  of  paying  this 
fine,  including  all  costs,  at  any  time  after  entering  upon  his  labor 
on  the  public  works  of  the  county.  Where  the  courts  have  a  right 
to  impose  a  fine  as  a  part  of  the  sentence,  we  think  they  have 
also  a  right  to  grant  to  the  defendant  the  privilege  of  paying  it  at 
any  time  during  his  period  of  confinement  under  the  sentence,  and 
the  payment  thereof  should  operate  as  a  discharge  from  further 
custody.  This  is  a  privilege  in  favor  of  liberty,  and  should  be  left 
to  the  discretion  of  the  trial  court.  Now,  in  this  case  the  judge 
who  imposed  the  sentence  testified  to  the  effect  that  it  was  not 
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his  intention  to  give  such  an  extended  privilege  to  the  defendant  iu 
reference  to  the  payment  of  the  fine;  that  he  meant  to  give  only 
a  reasonable  time  in  which  to  pay  it. 

We  do  not  think  that  the  testimony  of  the  judge  on  this  point 
was  relevant  or  material.  It  certainly  could  not  operate  to  change 
the  sentence,  which  was  unambiguous.  It  was  the  duty  of  the  jud^e, 
in  the  exercise  of  his  discretion,  to  prescribe  at  least  a  reasonable 
time  within  which  to  pay  the  fine;  and  even  if  we  disregard  tlie 
time  which  he  did  actually  prescribe  for  that  purpose,  the  law  itself 
would  give  to  the  defendant  a  reasonable  time  in  which  to  pay  the 
fine,  and  would  declare  what  would  be  a  reasonable  time  in  each 
particular  case,  under  the  evidence.  Dunaway  v.  Hodge,  127  Ga, 
690  (55  S.  E.  483).  In  that  case  the  Supreme  Court  held  that 
15  days  after  a  fine  had  been  imposed  was  a  reasonable  tin.^  in 
which  to  make  a  legal  tender  in  pa3rment  of  the  fine  and  cost?*,  and 
that  it  should  have  been  accepted  and  the  prisoner  discharged.  Tn 
the  case  of  Broomhead  v.  Chisolm,  47  Oa.  393,  the  court  decided 
that  the  better  practice,  in  imposing  a  sentence  with  the  alterna- 
tive of  a  fine,  would  be  for  the  judge  to  fix  some  reasonable  time 
in  which  the  prisoner  might  pay  the  fine,  and  that,  if  this  was  not 
done,  the  prisoner  would  nevertheless  be  entitled,  under  the  law, 
to  a  reasonable  time  in  which  to  pay  it.  In  the  case  above  men- 
tioned the  sentence  was  imposed  on  March  12th,  and  on  April  2d 
thereafter  the  tender  of  pavment  of  the  fine  was  made,  and  the 
court  held  that  that  was  a  reasonable  time.  Here  the  undisputed 
evidence  is  that  the  tender  of  the  fine  was  made  to  the  siierifF 
the  first  time  within  seven  days  after  the  imposition  of  the  sen- 
tence.   Certainly  this  was  a  reasonable  time. 

The  material  facts  in  this  case,  in  our  opinion,  are  fully  con- 
trolled by  the  decisions  of  the  Supreme  Court  in  the  cases  of  Duna- 
fcay  V.  Hodge  and  Broomhead  v.  Ohisolm,  supra ;  and,  under  the 
law  as  there  decided,  this  court  reverses  the  judgment  of  the 
lower  court,  with  direction  that  Charlie  Abram  be  permitted,  by 
hunself  or  any  one  acting  for  him,  to  pay  the  fine  to  the  sheriff  of 
the  county  of  Mitchell,  or  other  officer  authorized  to  receive  it,  and 
that  upon  such  payment,  and  notice  thereof  given  to  respondent, 
the  warden  who  has  him  in  custody  shall  discharge  him  from  cus- 
tody; otherwise,  that  he  continue  to  hold  in  his  custody  the  said 
Abram.  Judgment  reversed,  with  direction. 
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3765.     Chowder  et  al.  v.  Maples,  warden. 

Hill,  C.  J.     This  case  is  controlled  by  the  decision  of  this  court  in  the 
case  of  Ahram  v.  Maples,  ante,  137    (72  S.  E.  932). 

Judgment  reversed. 
Decided  Novembeb  20,  1911. 

Habeas   corpns;   from  city   court   of  Camilla— Judge   Dasher. 

September  15,  1911. 

E,  E,  Cox,  for  plaintiflPs.    E.  M,  Davis,  for  defendant 


3769.    Thomas  v.  The  State. 

Powell,  J.    The  evidence,  though  slight  as  to  one  of  the  material  ele- 
ments of  the  case,   is  not  legally  insufficient  to  support  the  verdict. 

Judgment  affirmed. 
Decided  November  20,  1911. 

Accusation  of  cheating  and  swindling;  from  city  court  of  Abbe- 
ville—Judge Nicholson.     September  18,  1911. 
Dan  R.  Bruce,  for  plaintiff  in  error. 
M,  B,  Cannon,  solicitor,  contra. 


3774.    Williams  v.  The  State. 

Hill,  C.  J.    There  was  no  evidence  whatever  of  the  animus  furandi,  and 

the  verdict  was  contrary  to  law.  Judgment  reversed. 

Decided  November  20,  1911. 

Conviction  of  hog-stealing;  from  Baker  superior  court— Judge 

Frank  Park.    September  25,  1911. 

A,  8,  Johnson,  for  plaintiif  in  error. 

W,  E.  Wooten,  solicitor-general,  F.  A.  Hooper,  contra. 


3776.    JACKSON  v.  THE  STATE. 

This  case  is  controlled  by  Cassidy  v.  State,  ante,  123  (72  S.  E.  939). 
Decided  November  20,  1911. 

Accusation  of  sale  of  liquor;  from  city  court  of  Macon— Judge 
Hodges.     September  23,  1911. 
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John  R.  Cooper,  Napier  &  Maynard,  for  plaintiff  in  error. 

Walter  J.  Orace,  solicitor-general,  contra. 

Powell,  J.  The  evidence  in  this  case  is  of  the  same  general 
nature  as  that  dealt  with  in  Cassidy  v.  State,  ante,  123  (72  S.  E. 
939),  this  day  decided.  Shipments  marked  "whisky"  came  ad- 
dressed to  the  accused.  He  gave  to  the  railroad  agent  orders  di- 
recting that  the  whisky  shipped  to  him  be  delivered  to  certain  dray- 
men, who  haiiled  it  to  his  place  of  business.  Sometimes  the  dray- 
men left  it  inside  the  store,  and  sometimes  in  the  back  yard,  near 
the  back  door  of  his  store.  The  defendant  had  a  government  tax 
receipt  as  a  retail  liquor  dealer!  He  did  make  a  statement  in  which 
he  denied  that  any  whisky  had  ever  been  brought  to  his  store  by  the 
draymen;  but  the  jury,  as  they  had  the  right  to  do,  disregarded 
this  statement,  in  the  light  of  the  overwhelming  evidence  to  the 
contrary.  The  jury  had  a  right  to  find,  even  as  to  the  liquor  left  in 
the  back  yard  of  his  store,  that  it  was  left  "at  his  place  of  busi- 
ness." BashinsJei  v.  State,  5  Oa.  App.  3  (62  S.  E.  577) ;  Jenkins 
V.  State,  4  Oa.  App.  859  (62  S.  E.  574). 

Judgment  affirmed. 


3813.    HAMMOJO)  v.  THE  STATE. 

L  In  the  oonstmction  of  general  and  special  acts,  the  maxim  "generalia 
spedalibuB  non  derogant**  applies,  and  a  general  act  will  be  held  to 
repeal  or  modify  a  special  act  embraced  within  the  terms  of  the  gen- 
eral act  only  when  the  provisions  of  the  two  acts  are  clearly  repug- 
nant and  irreconcilable,  or  where  the  provisions  of  the  general  act 
manifest  that  it  was  the  intention  of  the  legislature  to  enact  a  general 
law  on  the  subject-matter  which  should  be  exhaustive  and  a  substi- 
tute for  every  prior  general,  local,  and  special  law  relating  to  the  sub- 
ject-matter. 

2.  The  general  law  on  the  subject  of  the  protection  of  game  in  this  State, 

approved  August  21,   1911    (Acts   1911,  p.   137),  was  intended  by  the 

legislature  to  be  exhaustive  of  the  subject,  and  was  intended  to  repeal 

all  existing  general,  special,  or  local  laws  on  the  same  subject-matter. 

Decided  November  20,  1911. 

Accusation  of  violation  of  game  law ;  from  city  court  of  Blakely 

—Judge  Eambo.    October  28,  1911. 

Hawes,  Pottle  &  Wright,  for  plaintiflF  in  error. 

Walter  Park,  solicitor,  contra. 
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Hill,  C.  J.  An  accusation  in  the  city  court  of  Blakely  charged 
Ernest  Hammond  with  a  violation  of  the  act  to  prohibit  the  killing 
of  certain  game  in  Early  county,  approved  August  17,  1911  (Acts 
1911,  p.  417).  On  arraignment  the  accused  made  a  written  motion 
to  quash  the  accusation,  on  the  ground  that  it  charged  no  ofiFense 
against  the  laws  of  this  State:  (1)  because  the  above-mentioned 
local  law  is  in  conflict  with  article  1,  section  4,  paragraph  1,  of 
the  constitution  of  Georgia  (Code  of  1910,  §  6391),  which  prohibits 
the  enactment  of  a  local  or  special  law  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  general  law,  and  this  local 
law  conflicts  with  section  586  of  the  Penal  Code  of  1910;  and  (2) 
because  the  local  law  in  question  has  been  repealed  by  the  general 
game  law  of  the  State,  approved  on  August  21,  1911  (Acts  1911,  ' 
p.  137).  The  court  overruled  the  motion  to  quash  the  accusation, 
and  this  judgment  is  assigned  as  error. 

The  local  law  under  which  the  accusation  is  framed  is  entitled 
"An  act  to  prohibit  the  killing  of  doves,  partridges,  and  quail  in 
the  county  of  Early  for  a  period  of  five  years,  and  for  other  pur- 
poses, and  to  provide  for  a  penalty  for  a  violation  of  the  same." 
Section  1  provides  that  from  and  after  the  passage  of  the  act  "it 
shall  be  unlawful  for  any  person  or  persons  to  shoot,  kill,  trap,  en- 
snare, or  destroy  in  any  way,  any  dove,  partridge,  or  quail,  for  a 
period  of  five  years  from  the  passage  of  this  act,  in  the  county  of 
Early,  in  the  State  of  Georgia."     Section  2  makes  a  violation  of 
this  act  a  misdemeanor,  and  prescribes  the  punishment  provided 
for  in  section  1039  of  the  Penal  Code  of  1895.     Section  3  repeals 
conflicting  laws.    When  this  local  law  was  passed,  the  general  law  on 
the  subject,  as  contained  in  section  586  of  the  Penal  Code  of  1910, 
made  it  a  misdemeanor  for  a  person  to  "shoot,  trap,  kill,  ensnare, 
net,  or  destroy,  in  any  manner,  any  wild  turkey,  pheasant,  par- 
tridge or  quail,  between  the  fifteenth  day  of  March  and  the  first  day 
of  November  in  each  year,"  or  to  "kill,  shoot,  trap,  ensnare,  net,  or 
in  any  manner  destroy  any  dove,  marsh-hen,  or  snipe,  between  tl\e 
fifteenth  day  of  March  and  the  fifteenth  day  of  July  in  each  year.'* 
The  accusation  in  the  present  ca^e  charged  that  the  accused,  on  the 
27th  day  of  October,  1911,  in  Early  county,  did  unlawfully  shoot 
and  kill  one  dove,  in  violation  of  the  act  of  the  legislature  approved 
August  17,  1911,  prohibiting  the  shooting  of  doves  and  other  gajne 
birds  in  Early  county  from  the  date  of  the  passage  of  said     act. 
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The  general  act  of  the  General  Assembly,  approved  August  21, 1911 
(Acts  1911,  p.  137),  need  not  be  set  out  in  full.  It  is  manifest 
from  the  act,  considered  as  a  whole,  that  it  was  intended  to  em- 
brace all  the  law  on  the  subject  of  the  protection  of  game  in  this 
State.  The  act  establishes  a  department  of  game  and  fish  for  the 
State,  provides  a  State  game  and  fish  commissioner,  game  ward- 
ens, and  deputy  game  wardens,  and  was  clearly  intended  to  cover 
the  whole  subject  of  protection  of  game  in  this  State,  and  to  fix 
and  prescribe  the  only  rules  in  respect  thereto,  and  it  was  also  in- 
tended by  the  legislature  that  it  should  act  as  a  repeal  of  all  former 
statutes,  either  general  or  local,  relating  to  the  same  subject-mat- 
ter, whether  they  were,  in  direct  words,  repugnant  to  this  act  or 
not;  and  we  are  clearly  of  the  opinion  that  this  general  act,  by 
terms,  expressly  covers  the  whole  subject-matter  of  the  protection 
of  game  in  this  State.  If  the  first  point  made  by  the  demurrer 
to  the  accfusation  is  well  taken,  to  wit,  that  this  local  act  for  Early 
county  conflicts  with  the  provision  of  the  constitution  which  pro- 
hibits the  enactment  of  a  local  law  where  the  same  subject-matter 
k  covered  by  a  general  law,  in  our  opinion  the  local  law  would 
be  inoperative,  null,  and  void,  as  being  in  conflict  with  this  pro- 
vision of  the  constitution,  under  repeated  rulings  of  the  Su- 
preme Court,  beginning  with  the  decision  in  the  case  of  Papworth 
V.  State,  103  Ga.  36  (3JL  S.  E.  402),  which  has  been  followed  in 
numerous  decisions. 

Unquestionably  the  general  act,  as  contained  in  section  586  of 
the  Penal  Code  of  1910,  applied  to  the  shooting  of  the  game  speci- 
fied in  the  special  or  local  act  for  Early  county.  But  inasmuch  as 
this  law,  in  our  opinion,  was  itself  repealed  by  the  general  law  on 
the  subject,  approved  August  21,  1911  (Acts  1911,  p.  137),  the 
only  material  question  for  this  court  to  decide  is  whether  or  not 
the  special  law  for  Early  county  has  been  repealed  by  the  gen- 
eral law  subsequently  approved.  It  is  the  established  rule  of 
construction  that  the  law  does  not  favor  a  repeal  by  implication, 
and  that,  where  there  are  two  or  more  provisions  relating  to  the 
same  subject-matter,  they  must,  if  possible,  be  construed  so  as  to 
maintain  the  integrity  of  both.  1  Lewises  Sutherland  on  Statu- 
tory Construction  (2d  ed.),  §  27.  And  it  follows  that,  as  a  rule, 
general  laws  will  not  impliedly  repeal  those  which  are  special  or  lo- 
cal; in  other  words,  that  a  general  statute,  without  express  r^ 
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pealing  words,  will  not  repeal  by  implication  the  provisions  of  a 
former  special,  local,  or  particular  law  which  is  limited  in  its  appli- 
cation, unless  there  is  something  in  the  general  law  upon  the  sub- 
ject-matter that  makes  it  manifest  that  the  legislature  contem- 
plated and  intended  a  repeal;  or,  to  express  it  otherwise,  in  the 
construction  of  general  and  special  acts,  the  maxim  "generalia 
specialibus  non  derogant"  applies,  and  a  general  act  will  not  be  held 
to  repeal  or  modify  a  special  one  embraced  within  the  general  terms 
of  the  general  act,  unless  the  two  acts  are  so  repugnant  or  irrec- 
oncilable as  to  indicate  a  legislative  intent  to  modify  or  repeal 
the  other. 

But  it  is  manifest  that  the  general  act  in  this  instance  is  a 
general  revision  of  the  whole  subject-matter,  and  was  intended  by 
the  legislature  to  be  exhaustive  as  to  that  subject-matter.  Florida 
V.  Southern  Land  &  Timber  Co.,  45  Fla.  374  (33  South.  999) ; 
Village  of  Ridgway  v.  County  of  Gallatin,  181  111.  521  (b5  N.  K 
146) ;  State  v.  Archibald,  43  Minn.  328  (45  N.  W.  606),  and 
many  cases  there  cited.  This  whole  question  of  construction 
is  summed  up  in  a  headnote  in  the  case  of  Davis  v.  Dough- 
erty County,  116  Oa.  491  (42  S.  E.  764),  in  the  following  lan- 
guage :  "A  general  law  will  not  be  so  construed  as  to  repeal  an  ex- 
isting particular  or  special  law,  unless  it  is  plainly  manifest,  from 
the  terms  of  the  general  law,  that  such  was  the  intention  of  the 
lawmaking  body."  These  rules  of  construction  apply  both  to  the 
subject  of  the  repeal  of  a  general  law  by  a  subsequent  general  law, 
and  the  repeal  of  a  special  or  local  law  by  a  general  law.  They  are 
axiomatic,  and  need  no  further  discussion.  It  remains  only  to 
make  an  application  of  these  rules  to  the  particular  statutes  now 
under  consideration. 

The  local  act  for  Early  county  prohibits  the  killing  of  game  birds, 
therein  described,  for  a  period  of  five  years.  The  general  act  on 
the  same  subject  (Acts  1911,  p.  140,  section  6)  fixes  the  hunting 
season,  and,  among  other  things,  provides  that  "any  resident  of  the 
State  may  procure  a  license  to  hunt  in  his  residence  county  upon 
the  payment  of  the  sum  of  one  dollar.  License  to  such  resident 
shall  be  issued  authorizing  him  to  himt  throughout  the  State  upon 
the  payment  of  three  dollars."  And  it  further  provides  that  "li- 
cense shall  be  issued  to  non-residents  of  the  State  upon  the  pay- 
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ment  of  the  sum  of  fifteen  dollars,  which  shall  authorize  such  non- 
resident to  hunt  throughout  the  State."  The  act  creates  a  game 
warden  and  deputy  game  wardens,  and  prescribes  their  terms  of 
office  and  their  duties,  among  which  is  to  grant  the  licenses  provided 
for  by  the  act.  Clearly  these  provisions  of  the  general  act  are  in 
irreconcilable  conflict  with  that  provision  of  the  local  act  which 
prohibits  any  person,  whether  with  or  without  license,  from  kill- 
ing in  Early  county,  in  five  years,  any  of  the  game  birds  mentioned 
in  both  of  the  acts.  As  to  this  provision  the  two  acts  can  not 
stand  together,  and  therefore  the  general  act  is  paramount  and 
necessarily  repeals  that  provision  of  the  local  act.  Further,  the 
penalty  prescribed  is  different.  But,  as  before  suggested,  this  gen- 
eral act,  establishing  the  department  of  game  and  fish  for  the 
State  of  Greorgia,  was  intended  to  be  exhaustive  of  the  subject- 
matter,  and  was  manifestly  intended  by  the  legislature  to  repeal  all 
general  or  special  or  local  laws  on  the  same  subject-matter,  and, 
for  this  additional  reason,  even  if  the  provisions  of  the  two  statutes 
were  not  directly  repugnant,  the  local  law  for  Early  county  was  re- 
pealed by  the  general  act  subsequently  passed.  The  accusation 
should  therefore  have  been  quashed.  Judgment  reversed. 


3611.     KIDD  V,  STATE. 

1.  Where,  prior  to  an  announcement  of  ready,  by  both  sides,  the  judge 
makes  a  complunentary  remark  as  to  credibility  of  one  of  the  State's 
witnesses,  subsequently  sworn   as  a  witness  in   the  case,   the   remark 

^  being  made  in  the  hearing  of  the  jury,  and  thereafter  the  defendant, 
without  objection,  goes  to  trial  before  the  jury  and  is  convicted,  it  is 
too  late  to  complain  for  the  first  time,  by  motion  for  a  new  trial, 
that  the  judge  erred  in  making  the  remark  referred  to. 

2.  The  defendant  was  indicted  for  assault  with  intent  to  murder,  and 
was  convicted  of  unlawfully  shooting  at  another.  He  can  not  com- 
plain that  the  judge  erred  in  charging  the  jury  as  to  the  law  of  vol- 
untary manslaughter.  It  conclusively  appears  that  he  could  not  have 
heen  injured  by  such  charge. 

3.  The  evidence  amply  authorizes  the  verdict,  and  no  error  of  law  ap- 
pears. 

Decided   Novembeb   20,    1911. 

Indictment  for  assault  with  intent  to  murder;  from  Madison 
superior  court— Judge  Meadow.    June  9,  1911. 
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J.  F,  L,  Bond,  James  H,  Skelton,  for  plaintiff  in  error. 

Thomas  J,  Brown,  solicitor-general,  contra. 

Russell,  J.  1.  From  the  4th  ground  of  the  motion  for  a  new 
trial  it  appears,  that  after  the  case  had  been  called  for  trial  and  both 
sides  had  announced  ready,  counsel  for  the  prosecution  announced 
that  the  State  was  ready  for  trial,  provided  Stephen  O'Kelley, 
a  witness  for  the  State,  was  present;  that  he  had  been  called,  but 
had  not  responded.  The  presiding  judge  inquired  if  the  witness 
had  been  subpoenaed.  Counsel  replied  that  he  had  been,  and  had 
promised  to  be  on  hand  that  morning.  The  judge  then  said:  "If 
Mr.  O'Kelley,  the  witness,  told  you  that  he  would  be  here,  you 
can  coimt  on  his  being  here.  I  know  him,  and  have  known  him 
from  his  childhood.  I  know  his  father.  Whatever  Stephen  O'Kel- 
ley  tells  you,  you  can  rely  on  it.  The  court  will  announce  ready 
for  the  State.'*  All  this  occurred  in  the  presence  of  the  jury. 
It  is  alleged  that  the  court  erred  in  thus  commending  the  witness, 
because  the  jury  were  thereby  influenced  to  believe  his  testimony 
in  preference  to  the  d<^fendant's  statement,  which  was  in  conflict 
with  it. 

If  the  probable  effect  of  the  judge's  language  in  regard  to  this 
witness  was  as  stated  in  this  ground  of  the  motion  for  a  new  trial, 
the  accused  and  his  counsel  knew  it  before  accepting  the  jurors  and 
entering  upon  the  trial.  So  far  as  appears,  there  was  no  objection 
to  it  imtil  after  the  verdict  had  been  rendered.  "A  defendant  can 
not  sit  idly  by  and  accept  jurors  without  objection,  take  the 
chance  of  obtaining  an  acquittal,  and  then  complain  that  they 
were  influenced  by  a  fact  of  which  he  was  aware  and  to  which  he 
did  not  object  before  they  were  sworn."  White  v.  State,  7  Go. 
App.  22  (65  S.  E.  1074).  As  to  the  proper  mode  of  objection,  see 
Smith  V.  State,  7  Oa,  App.  252  (66  S.  E.  556),  and  Perdue  v. 
State,  135  Oa.  277.  The  decisions  cited  in  support  of  this  ground 
of  the  motion  for  a  new  trial  relate  to  language  used  to  or  in  the 
presence  of  the  jury  during  the  trial,  and  not  to  language  used  be- 
fore entering  upon  the  trial. 

2,  3.  The  indictment  was  for  assault  with  intent  to  murder. 
It  alleged  that  the  offense  was  committed  by  shooting  a  named  per- 
son with  a  pistol.  The  verdict  was  that  the  defendant  was  "guilty 
of  shooting  another  unlawfully."  It  is  contended  in  behalf  of  the 
accused  that  there  is  no  such  offense  as  this,  and  that  the  verdict 
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is  void  for  uncertainty.  There  is  no  merit  in  this  contention.  Un- 
der an  indictment  containing  a  single  count  for  assault  with  intent 
to  murder,  there  may  be  a  conviction  of  the  statutory  offense  of 
shooting  at  another,  that  being  a  lesser  offense  of  the  same  general 
character.  Rhinehart  v.  State,  7  Oa.  App.  425  (66  S.  E.  982) ; 
Wostenholms  v.  State,  70  Oa.  720;  Watson  v.  State,  116  Ga.  607 
(43  S.  E.  32).  "Verdicts  are  to  have  a  reasonable  intendment,  and 
are  to  receive  a  reasonable  construction,  and  are  not  to  be  avoided 
unless  from  necessity."  Penal  Code  (1910),  §  1059.  It  was 
clearly  the  intention  of  the  jury  in  this  case  to  find  the  accused 
gnilty  of  the  offense  of  shooting  at  another  (Penal  Code  of  1910, 
§  115),  as  to  which  the  court  had  fully  instructed  them.  It  was 
not  necessary  for  the  verdict  to  negative  the  statutory  exception 
by  stating  that  the  shooting  was  "not  in  his  own  defense  or  under 
circumstances  of  justification.'*  Arnold  v.  State,  51  Oa.  144; 
hom  v.  State,  83  Oa.  378. 

Complaint  is  made  as  to  the  "qualified  manner"  in  which  the 
court  gave  in  charge  to  the  jury  the  provisions  of  the  Penal  Code 
as  to  voluntary  manslaughter.  This  did  not  hurt  the  accused,  for 
the  principles  of  the  law  of  volimtary  manslaughter  were  applied 
in  his  behalf,  when  the  jury  found  him  guilty  of  shooting  at  an- 
other, instead  of  assault  with  intent  to  murder.  By  this  verdict 
for  the  lesser  offense  he  got  all  the  benefit  he  could  have  derived 
from  a  correct  charge  on  the  law  of  volimtary  manslaughter. 

Some  of  the  grounds  of  the  motion  for  a  new  trial  complain 
that  the  court  erred  in  not  giving  to  the  jury  certain  lengthy  and 
detailed  instructions  set  out  in  the  motion ;  but  it  does  not  appear 
that  these  instructions  were  requested  on  the  part  of  the  accused. 

The  evidence  amply  authorizes  the  verdict,  and  no  error  of  law 
appears.  Judgment  affirmed. 


3682.    GRTJSIN'  v.  THE  STATE. 

1.  There  was  no  abuse  of  diacretion  in  overruling  the  motion  for  a  con- 
tinuance. 

2.  The  evidence  amply  authorizes  the  verdict  of  guilty,  and  no  error  of 
law  appears. 

Decided  Novembeb  20,    1911. 
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Accusation  of  misdemeanor;  from  city  court  of  Richmond 
county — Judge  W.  P.  Eve.    August  1,  1911. 

Isaac  S.  Peebles  Jr.,  for  plaintiff  in  error. 

J.  C.  C.  Black  Jr.,  solicitor,  John  M.  Oraham,  contra. 

BussELL^  J.  Grusin  was  convicted  under  an  accusation  charg- 
ing him  with  having  violated  the  prohibition  law  by  selling  intoxi- 
cating liquors,  and  by  keeping  such  liquors  on  hand  at  his  place 
of  business.    He  excepts  to  the  refusal  of  a  new  trial. 

As  to  the  general  grounds  of  the  motion  for  a  new  trial  it  is 
suflScient  to  say,  that  there  was  proof  that  on  the  day  alleged  in  the 
accusation,  a  policeman,  who  searched  the  grocery  store  and  ad- 
joining "  near  beer  ^*  saloon  of  the  accused,  found  in  both  places  a 
large  quantity  of  whisky  in  bottles,— enough  to  make  a  wagon- 
load,  and  that  the  accused  begged  him  not  take  it  all,  but  to  take 
"just  enough  to  make  out  a  good  case;"  and  that  others  testified 
to  both  the  keeping  and  the  frequent  selling  of  intoxicating  liquors 
by  the  accused  at  his  place  of  business. 

The  next  ground  of  the  motion  for  a  new  trial  is  that  the  court 
refused  the  defendant  a  continuance  upon  the  following  showing: 
The  defendant  testified,  that  he  was  arrested  and  was  required  to 
sign  two  appearance  bonds,— one  for  his  appearance  before   the 
recorder  of  the  city  of  Augusta  on  the  charge  of  violating  the 
city  ordinance  as  to  keeping  liquor  on  hand  for  illegal  sale,  the 
other  for  his  appearance  at  the  city  court  on  the  charge  of  violating 
the  State  prohibition  law;  that  he  understood  that  his  trial  be- 
fore the  recorder  was  for  the  purpose  of  determining  not   only 
as  to  violation  of  the  city  ordinance,  but  also  as  to,  whether  there 
was  sufficient  evidence  to  bind  him  over  to  the  city  court,  the  re- 
corder being  also  a  committing  officer;  that  the  trial  before  the  re- 
corder resulted  in  his  dismissal,  and  he  was  under  the  impression 
that  this  dismissal  carried  with  it  a  dismissal  of  the  State  charge ; 
that  at  the  March  term  of  the  city  court,  at  which  the  motion  for 
a  continuance  was  made,  he  looked  over  a  list  of  the  cases  assigned 
for  that  term,  published  in  one  of  the  daily  newspapers  of  the  city, 
and  his  case  was  not  listed  there;  that  he  was  notified  the   day 
before  the  trial  that  his  case  would  come  up  about  3  o^clock  in  the 
afternoon,  and  he  immediately  employed  counsel  to  defend  him; 
that  "there  was  a  witness,  Annie  Spires,  in  Columbia  county,  Geor- 
gia, who  was  present  on  the  Sunday  that  John  Bird  contended  that 
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he  bought  whisky  from  defendant,  and  who  would  have  testified 
that  defendant  sold  no  whisky,  but  he  had  not  had  an  opportunity 
to  procure  said  witness  at  the  present  trial,  and  had  not  had  an 
opportunity  to  prepare  his  defense."  The  defendant's  counsel 
stated  that  he  could  not  safely  go  to  trial,  owing  to  the  fact  that 
he  was  employed  the  day  before  in  the  afternoon,  and  had  not  had 
an  opportunity  to  examine  the  witnesses.  Although  the  accusa- 
tion had  been. drawn  a  week  before  the  trial,  and  the  case  had  been 
assigned  for  trial,  the  solicitor  did  not  sign  the  accusation  until 
the  night  before  the  trial.  It  was  testified  that  the  defendant's 
bondsman  had  been  notified  several  days  before  the  case  came  up 
for  trial' that  it  would  be  tried.  The  defendant  denied  that  he  had 
received  notice  from  his  bondsman,  but  it  is  stated  that  "his  bonds- 
man had  called  up  his  place  and  stated  that  said  case  would  be 
tried  on  the  14th  of  April,  and  told  his  clerk,  who  notified  defend- 
ant." The  trial  was  on  the  20th  of  April.  The  warrant  on  which 
the  accusation  was  based  was  sworn  out  on  the  20th  of  February, 
and  its  issuance  was  immediately  followed  by  his  arrest  and  the 
giving  of  the  bond  by  which  he  obligated  himself  to  appear  at  the 
March  term  of  the  court  to  answer  this  charge. 

There  was  no  abuse  of  discretion  in  refusing  a  continuance  on 
this  state  of  facts.  "The  party  making  an  application  for  a  con- 
tinuance must  show  that  he  has  used  due  diligence."  Penal  Code 
(1910),  §  991.  It  can  hardly  be  seriously  contended  that  this  de- 
fendant used  due  diligence,  when,  instead  of  regarding  the  require- 
ment of  his  appearance  bond  and  making  due  inquiry  as  to  his  case 
in  the  State  court,  he  assumed  that  he  was  relieved  from  any 
further  duty  in  the  matter  by  the  dismissal  of  a  different  charge 
against  him  in  a  municipal  court  and  by  the  fact  that  the 
recorder  did  not  bind  him  over  upon  a  charge  which  he  had  al- 
ready given  bond  to  answer  in  the  State  court,  or  that  he  was  en- 
titled to  rely  upon  a  newspaper  report  which  did  not  mention  his 
case  in  giving  a  list  of  cases  assigned  for  trial;  especially  when 
**his  bondsman  had  called  up  his  place  and  stated  that  said  ease 
would  be  tried  on  the  14th  of  April,"  which  date  was  six  days  be- 
fore the  date  of  the  trial,  "and  told  his  clerk,  who  notified  defend- 
ant." It  was  his  own  fatdt  if  his  counsel  did  not  have  suflBcient 
time  to  prepare  his  defense.  Moreover,  it  appears  that  after  the 
employment  of  counsel,  there  was  a  part  of  a  day,  a  night,  and  un- 
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til  three  o^eloek  in  the  afternoon  of  the  next  day  in  which  to  pre- 
pare for  trial;  it  does  not  appear  that  his  counsel  was  ill  or  oc- 
cupied with  other  cases;  the  witnesses  were  few,  and  there  is  noth- 
ing to  indicate  that  in  the  development  of  the  facts  anything  would 
have  been  gained  for  the  defendant  by  delay,  or  that  he  was  not 
as  well  defended  as  he  would  have  been  if  a  postponement  had 
been  granted.  Only  one  of  his  witnesses  was  absent,  and  the  state- 
ment that  he  "had  not  had  an  opportunity  to  procure  said  witness 
at  the  present  trial"  falls  short  of  the  showing  required  by  the 
Penal  Code  (1910),  §  987.  Besides,  it  seems  that  her  testimony 
would  have  been  of  merely  negative  character  and  would  have  re- 
lated to  but  one  sale,  and  the  case  was  abundantly  made  out  by 
proof  as  to  other  sales  and  as  to  the  keeping  of  liquor.  Injury  to 
the  accused  must  clearly  appear,  before  a  reversal  will  be  granted 
for  refusal  to  postpone.    Hightower  v.  State,  9  Oa.  App.  236. 

It  is  complained  that  the  court  erred  in  admitting  testimony  of 
Britt,  a  police  officer,  as  follows:  "Gus  Hughes  and  Felix  Apper- 
son  brought  that  whisky  to  me  at  the  police  headquarters.  I  liave 
tasted  pretty  near  all  kinds  of  gin,  and  it  is  intoxicating.  I 
gave  Gus  Hughes  $1  to  see  if  he  could  buy  some  whisky.  He  re- 
mained away  probably  three  quarters  of  an  hour  or  an  hour,  when 
he  returned  and  brought  me  that  bottle  of  whisky  and  another  bot- 
tle half  full."  The  sole  objection  made  to  this  testimony  was  that 
"any  sayings  had  out  of  the  presence  of  the  defendant  would  not 
be  binding  upon  the  defendant,  and  were  hearsay."  This  testi- 
mony, however,  does  not  give  any  sayings;  and  it  was  clearly  ad- 
missible in  connection  with  the  testimony  of  Gus  Hughes  as  to  his 
having  delivered  to  this  witness  whisky  which  he  had  bought  from 
the  defendant  with  $1  which  had  been  given  to  him  by  the  witr- 
ness  for  that  purpose. 

The  allowance  of  a  leading  question,  as  to  which  complaint  is 
made  in  the  6th  ground  of  the  motion  for  a  new  trial,  was  a  mat- 
ter within  the  discretion  of  the  trial  judge. 

John  Bird  testified  to  a  sale  of  whisky  by  the  defendant  to  one 
Stetson  on  "the  20th  of  last  February."  This  testimony  was  ob- 
jected to  (1)  because  it  was  not  offered  until  after  the  State  had 
.  made  out  its  main  case  and  rested,  and  the  defendant  had  put 
in  his  evidence,  and  it  was  not  in  rebuttal,  but  related  to  a  sep- 
arate criminal  transaction  from  the  one  made  out  in  the  main  case  ; 
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wd  (2)  because  it  was  irrelevant,  the  date  of  the  warrant  being 
the  20th  of  February,  and  it  being  incumbent  on  the  State  to 
ihow  that  the  sale  occurred  prior  to  the  issuing  of  the  warrant. 
Keopening  the  case  for  the  reception  of  additional  evidence  was  dis- 
cretionary with  the  court;  and  the  defendant  was  not  surprised  by 
thifi  testimony,  for  a  postponement  of  the  case  had  been  asked 
before  the  trial  began,  in  order  to  procure  a  witness  to  rebut  it. 
As  to  the  date  of  the  sale,  the  witness  testified  positively  that  the 
day  was  Sunday.  The  calendar  shows  that  the  20th  of  February  was 
on  Monday.  The  jury  were  authorized  to  believe  that  he  was  cor- 
rect as  to  the  day  of  the  week  and  in  error  as  to  the  day  of  the 
month, — that  is,  that  the  date  of  this  sale  was  the  19th,  instead  of 
the  20th.  The  judge  instructed  them  that  they  could  not  consider 
any  sale  occurring  after  the  swearing  out  of  the  warrant. 

There  is  no  merit  in  the  contention  that  the  statute  forbidding 
the  expression  or  intimation  of  an  opinion  by  the  court  as  to  the 
facts,  in  charging  the  jury,  was  violated  by  the  statement,  "That 
makes  the  crime  complete,"  etc.,  in  the  following  instruction:  "If 
you  find  that  he  carried  on  any  mercantile  business  or  carried  on  a 
'near  beer'  establishment,  and  that  he  had  prohibited  liquors  at 
his  *  near  beer '  saloon,  then  he  would  be  guilty  of  violating  the 
law,  even  if  there  is  no  evidence  of  a  sale  or  giving  away.  That 
makes  the  crime  complete— having  it  at  his  place  of  business." 

Beading  in  connection  with  its  immediate  context  the  extract 
from  the  instructions  of  the  court  on  the  effect  of  evidence  of  good 
character,  it  is  not  subject  to  the  objection  made  in  the  motion 
for  a  new  trial.  Besides,  there  was  no  evidence  on  which  to  base 
a  charge  on  this  subject. 
There  is  no  other  ground  requiring  a  new  trial. 

Judgment  affirmed. 


3618.    Stanley  v.  The  State. 

RrssELL,  J.  The  circumstantial  evidence,  in  connection  with  the  in- 
criminatory admission  of  the  defendant,  sufficiently  proves  the  corpus 
delicti.  See  Qamett  V.  State,  ante,  109  (72  S.  E.  961).  The  verdict 
of  guilty  is  amply  supported  by  the  evidence,  and  the  record  is  free 
from  material  error. 

DBon>ED  November  20,    1911. 
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Indictment  for  larceny  from  house ;  from  Bibb  superior  court- 
Judge  Felton.    July  6,  1911. 

B.  c/.  Fowler,  for  plaintiff  in  error. 
Walter  J,  Grace,  soUcitor'general,  contra. 


3197.     PUFFER  MANUFACTURING  CO.  v,  RIVERS  et  al 

1.  A  judgment  of  a  court  of  competent  jurisdiction  is  conclusive  between 
the  parties  and  their  privies,  as  to  all  matters  put  in  issue,  or  which, 
under  the  rules  of  law,  might  have  been  put  in  issue,  in  the  cause 
wherein  the  judgment  was  rendered. 

2.  Where  suit  is  brought,  by  the  payee  of  a  series  of  notes  given  for 
the  balance  of  the  purchase-price  of  an  article,  on  one  or  more  of  such 
notes,  and  the  defendant  pleads  failure  of  consideration,  a  verdict  aud 
judgment  in  his  favor  can  be  pleaded  as  res  judicata  to  a  suit  on  the 
other  notes  of  the  same  series. 

Decided  December  19,   1911. 

Attachment;  from  city  court  of  Atlanta — Judge  Reid.    Decem- 
ber 12,  1910. 

The  Puffer  Manufacturing  Company  sold  to  the  defendants  a 
soda  fount  and  apparatus  for  $530,  of  which  sum  the  defendants 
paid  $25  cash  and  $25  on  delivery  of  the  fount,  executing  for  the 
balance  a  series  of  monthly  promissory  notes  containing  the  usual 
clause  that,  in  the  event  of  default  in  the  prompt  payment  of  one 
note,  the  holder  might  at  his  option  elect  to  treat  the  entire  series 
as    due    and    collectible.     The    defendants    paid    $150,    and,    on 
their  refusal  to  pay  the  balance,  the  plaintiff  instituted  suit  in  a 
justice's  court  on  the  five  notes  past  due  at  that  time,  aggregating 
$75.     The  defendants  pleaded  that  the  consideration  of  the  notes 
had  totally  failed,  in  that  the  apparatus  was  utterly  unsuited  for 
the  purpose  for  which  it  was  bought.     They  further  pleaded,  by 
way  of  recoupment,  that  through  leakage  in  certain  parts  of  the 
apparatus,  they  had  sustained  a  loss  of  $50  worth  of  syrups  and 
mineral  waters.    Judgment  against  the  plaintiff  was  asked,  for  $100, 
for  breach  of  contract,  and  also  for  $150  as  the  amount  paid  on 
the  purchase-price  of  the  apparatus.     On  appeal  to  the  superior 
court  the  jury  found  a  verdict  in  favor  of  the  defendants.     Subse- 
quently the  plaintiff  instituted  suit  on  the  other  notes,  by  levying 
a  purchase-money  attachment  on  the  apparatus.    The  defendants 
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pleaded  res  judicata^  and,  on  the  trial  of  this  issue,  introduced  the 
pleadings  and  the  verdict  and  judgment  in  the  former  suit.  There 
was  no  other  evidence,  and  the  judge  directed  the  jury  to  return  a 
verdict  sustaining  the  plea  of  res  judicata.  The  plaintiff  ex- 
cepts to  this  ruling. 

Joseph  D,   Green,  Dorsey,  Brewster,   Howell  d'   Hey  man,   for 
plamtiflf.     Thomas  L,  Bishop,  for  defendants. 

BussELL,  J.  We  think  the  court  properly  ruled  in  favor  of  the 
plea  of  res  judicata.  There  was  one  entire  contract  between  the 
parties,  growing  out  of  the  purchase  of  a  soda  fount  and  apparatus, 
and  the  serial  notes  merely  evidenced  the  time  and  manner  of  pay- 
ment. When  sued  on  one  of  the  serial  notes,  it  was  proper  to  give 
in  evidence,  under  a  plea  of  total  or  partial  failure  of  consideration, 
that  one  or  more  of  the  notes  had  been  paid.  Crouch  v.  Spooner, 
9  Oa.  App.  695  (5),  (72  S.  E.  61).  Likewise,  it  would  be  relevant 
to  show  that  there  were  other  notes  outstanding,  not  yet  due  or 
paid.  The  issue,  therefore,  on  the  first  trial,  was  whether  the  soda 
fount  and  apparatus  was  worth  more  than  the  sum  which  had  al- 
ready been  paid,  namely,  $150.  The  defendant  contended  that  it 
was  utterly  worthless,  and  asked,  not  only  a  return  of  the  amount 
paid,  but  also  special  damages  in  the  sum  of  $100.  The  jury  found 
a  verdict  in  favor  of  the  defendant,  without  allowing  the  special 
damages,  thereby  adjudicating  necessarily  one  or  the  other  of  two 
things,  to  wit,  that  the  soda  fount  and  apparatus  was  worth  either 
$150  or  $250,  and  no  more.  If  the  jury  believed  that  the  defend- 
ant had  really  suffered  the  special  damages  sought  to  be  recouped, 
and  that  under  the  charge  of  the  court  such  damages  could  be  al- 
lowed, then  their  verdict  indicates  that  the  soda  fount  and  apparatus 
was  worth,  in  their  belief,  $250,  and  no  more.  If  no  such  special 
damages  were  allowed,  then  the  verdict  indicates  that  the  apparatus 
was  worth  the  sum  already  paid,  namely,  $150,  and  no  more.  This 
was  the  controversy  between  the  parties,  which  the  jury  settled  in 
favor  of  the  defendant. 

"A  jidgment  of  a  court  of  competent  jurisdiction  is  conclusive 
between  the  same  parties  and  their  privies,  as  to  all  matters  put 
in  issue,  or  which  under  the  rules  of  law  might  have  been  put  in 
issue,  in  the  cause  wherein  the  judgment  was  rendered."  Civil 
Code  (1910),  §  4336.  "Any  conclusion  which  the  court  or  jury 
must  evidently  have  arrived  at  in  order  to  reach  the  judgment  or 
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verdict  rendered  will  be  fully  concluded."  Kelly  &  Jones  Co,  v. 
Moore,  128  Oa.  683,  686  (58  S.  E.  181).  However,  if  the  defend- 
ant  had  not  pleaded  the  failure  of  consideration  in  the  first  case, 
thereby  raising  the  question,  the  principle  of  the  case  of  Worth  v. 
Carmichael,  114  Qa.  699  (40  S.  E.  797),  would  have  been  appli- 
cable, and  there  would  have  been  no  estoppel. 

The  case  at  bar  is  very  similar  in  principle  to  that  of  Kennedy  v. 
McCarthy,  73  Qa,  346,  in  which  one  employed  under  contract  for  a 
year,  with  salary  payable  monthly,  was  discharged  during  the  year, 
and,  at  the  end  of  the  first  month  thereafter,  sued  for  the  salary 
of  that  month.  The  employer  defended  on  the  ground  of  the  in- 
competency of  the  employee,  and  claimed  he  had  a  right  to  dis- 
charge him.  The  jury  found  a  verdict  for  the  plaintiff.  Sub- 
sequently the  employee  sued  for  other  months  during  the  year,  and 
the  employer  sought  to  interpose  the  same  defense;  but  the  court 
held  that  the  decision  in  the  first  case  was  conclusive  as  to  the 
same  defense  in  the  second.  The  only  substantial  difference  between 
that  case  and  this  one  is  that  here  the  shoe  pinches  the  other  foot 
Here  the  seller  held  a  lot  of  notes,  all  of  which  were  parts  of  the 
same  contract,  and  all  of  which  were,  at  his  option,  due  and  col- 
lectible. He  elected  to  sue  merely  on  some  of  the  notes,  and  the  de- 
fendants assert  a  defense  which  went  to  the  very  heart  of  the  entire 
contract,  and  the  issue  terminated  in  their  favor. 

Now,  by  instituting  suit  on  other  notes  under  the  same  contract, 
the  plaintiff  seeks  to  reopen  the  old  controversy,  and  force  the  de- 
fendant again  to  assert  the  same  defense  of  failure  of  considera- 
tion. If  this  could  be  done,  then  the  plaintiff  could  have  instituted 
a  separate  suit  on  every  one  of  the  35  notes,  and  thus  have  forced 
the  defendant  to  assert  and  prove  the  same  defense  as  to  every  one 
of  them.  The  law  of  res  judicata  is  intended  to  put  an  end  to 
litigation,  and  where  one  controversy  between  the  same  parties  has 
been  fully  heard  on  the  merits  and  determined,  the  matter  should 
be  dropped. 

There  was  no  error  in  directing  a  verdict  in  favor  of  the  de- 
fendjmt.  Judgment  affirmed. 


lb. 
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3212.    SOUTHERN  RAILWAY  CO.  v.  STROZIER  &  WATERS. 

1.  It  is  well  settled  that,  to  support  an  action  of  trover,  the  plaintiff 
must  show  either  title  in  himself  at  the  time  when  the  suit  was  com- 
menced, prior  possession,  or  the  right  of  possession. 

2.  "Where  a  bill  of  lading  is  attached  to  a  draft  drawn  on  a  third  per- 
son, it  will  be  treated  as  security  for  the  draft,  and  neither  title  to  the 
goods,  nor  right  to  the  bill  of  lading,  will  pass  to  the  drawee  until, 
as  required  therein,  he  accepts,  or  accepts  and  secures,  or  pays  the 
draft,  as  the  case  may  be." 

3.  While  the  general  rule  is  that  where  one  orders  goods  to  be  shipped  by 
a  common  carrier,  and  the  order  is  accepted  and  the  goods  shipped,  a 
delivery  to  the  carrier  is  a  delivery  to  the  purchaser,  the  carrier  being 
the  agent  of  the  purchaser  to  receive  them,  and  when  this  is  done  the 
title  passes  from  the  vendor  to  the  vendee,  this  general  rule  is  subject 
to  exception.  If  for  any  reason  the  seller,  at  the  time  of  the  ship- 
ment and  delivery  of  the  goods  to  the  common  carrier,  takes  a  bill  of 
lading  to  his  own  order,  and  attaches  thereto  a  draft  for  the  purchase- 
money,  he  thereby  expresses  his  intention  to  retain  the  title  until  the 
draft  is  paid,  or  accepted  and  secured;  and,  where  this  method  of  ship- 
ment is  adopted,  the  carrier  becomes  the  agent  of  the  seller  or  con- 
signor, and  would  be  authorized  to  deliver  the  goods  only  on  a  sur- 
render to  it  of  the  bill  of  lading. 

4.  This  case  is  fully  controlled  by  tlie  decision  of  this  court  in  Moss  v. 
Sell,  8  Ga.  App.  588  (70  S.  £.  18),  and  the  decision  of  the  Supreme 
Court  in  Erwin  v.  Harris,  87  Oa.  336   (13  S.  E.  613). 

5.  The  judgment  in  favor  of  the  plaintiff  was  unauthorized,  and  a  non- 
suit should  have  been  awarded. 

DsdOED  Decembeb  10,   1911. 

Trover;  from  city  court  of  Savannah — Judge  Davis  Freeman. 
January  22,  1911. 

Strozier  &  Waters  sued  tiie  Southern  Sailway  Company  in  trover 
in  the  city  court  of  Savannah  to  recover  bed  lounges  shipped  by 
the  Johnson  Manufacturing  Company  at  Fayetteville,  N.  C,  to  its 
own  order  at  Savannah,  Qa.,  with  direction  to  notify  Strozier  & 
Waters.  The  facts  are  not  in  dispute,  and,  briefly  stated,  are  as 
follows:  Strozier  &  Waters  gave  an  order  for  seven  lounges,  ag- 
gregating in  price  the  sum  of  $47,  to  a  salesman  of  the  Johnson 
Manufacturing  Company  on  February  17,  1910,  the  terms  to  be  60 
days  from  March  1.  On  receipt  of  this  order  the  Johnson  Manu- 
facturiiig  Company  wrote  to  Strozier  &  Waters,  requesting  a  de- 
posit of  $10  on  accotmt,  and  this  deposit  was  made.  Finding  that 
Strozier  &  Waters  had  no  commercial  rating,  the  Johnson  Manu- 
facturing Company  made  a  shipment  of  the  seven  lounges  at  Fay- 
etteville,  N.  C,  to  itself  at  Savannah,  with  order  to  notify  Stro- 
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zier  &  Waters,  attached  a  bill  of  lading  to  a  sight  draft  on  Strozier 
&  Waters,  and  placed  it  in  the  bank  for  collection,  Strozier  & 
Waters  were  then  duly  notified  of  the  method  of  shipment  and 
were  requested  to  pay  the  draft.  They  refused  fo  pay  the  draft, 
and  the  railroad  company  refused  to  deliver  possession  of  the  goods 
to  them,  unless  the  bill  of  lading  was  surrendered,  and  upon  this 
refusal  Strozier  &  Waters  instituted  proceedings  in  trover,  claiming 
title  to  the  shipment.  The  case  is  before  us  on  exceptions  to  the 
refusal  of  the  court  to  grant  a  nonsuit,  and  also  to  the  final  judg- 
ment rendered  in  favor  of  the  plaintiffs.  The  questions  raised  by 
the  record  are  as  follows:  (1)  Can  an  action  in  trover  be  sus- 
tained without  showing  either  title,  prior  possession,  or  the  right 
6f  possession?  (2)  Where  a  vendor  makes  a  shipment  by  means 
of  a  common  carrier,  to  his  own  order,  with  directions  to  notify 
a  third  person  at  destination,  and  the  bill  of  lading  is  attached  to 
a  sight  draft  for  collection,  drawn  on  such  third  person,  does  any 
title  pass  to  the  third  person  until  payment  is  made  of  the  draft, 
or  rightful  possession  of  the  bill  of  lading  obtained?  (3)  Where 
a  shipment  is  made  to  the  order  of  the  consignor,  with  direction 
to  notify  a  third  person,  and  a  sight  draft  is  deposited  for  collec- 
tion, is  not  the  carrier  justified  in  refusing  to  deliver,  until  pre- 
sentation of  the  bill  of  lading;  and  can  a  recovery  as  for  a  conver- 
sion be  had  against  the  carrier  for  a  refusal  to  deliver  until  pre- 
sentation of  the  bill  of  lading,  under  these  facts? 

E,  H.  Abrahams,  Osborne  &  Lawrence,  for  plaintiff  in  error. 

A.  L,  Alexander,  Alexander  R,  Lawton  Sd,  contra. 

Hill,  C.  J.  (After  stating  the  foregoing  facts.)  It  is  well  set- 
tled that  to  support  a  recovery  in  an  action  of  trover  the  plaintiff 
must  show  either  title  in  himself,  prior  possession,  or  right  of  pos- 
session. Mitchell  V.  Georgia  &  Alabama  Ry,,  111  Ga.  760  (36  S. 
E,  971,  51  L.  R.  A.  622).  In  this  case  the  plaintiffs  rely  upon  title 
to  the  shipment  in  question.  They  contend  that  the  payment  of 
the  deposit  of  $10  and  the  delivery  of  the  goods  to  the  carrier  op- 
erated to  fix  this  title  in  them ;  that  the  contract  of  sale  was  fully 
executed  and  was  not  in  any  sense  executory;  and  that  the  rail- 
road company  held  possession  of  the  goods  as  their  agent  and  not 
as  the  agent  of  the  consignor. 

Unquestionably  it  is  a  general  rule  that  delivery  to  the  carrier 
of  goods  purchased  is  delivery  to  the  consignee;  but  this  general 
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rule  may  be  varied  by  a  manifest  exception  thereto  made  by  the 
vendor  at  the  time  of  shipment.  At  the  time  of  shipment  in  this 
case  the  Johnson  Manufacturing  Company  expressly  reserved  title 
to  the  shipment,  by  taking  a  bill  of  lading  to  its  order,  and  at- 
tached to  the  bill  of  lading  a  sight  draft  for  collection. 

Section  4134  of  the  Civil  Code  (1910)  provides  that  in  such 
case  no  title  passes  until  the  drawee  pays  the  draft  thus  drawn 
upon  him.  "When  a  bill  of  lading  is  attached  to  a  draft  drawn 
on  a  third  person,  it  will  be  treated  as  security  for  the  draft,  and 
neither  title  to  the  goods,  nor  right  to  the  bill  of  lading,  will  pass 
to  the  drawee  until,  as  required  therein,  he  accepts,  or  accepts  and 
secures,  or  pays  the  draft,  as  the  case  may  be. ''  When  the  John- 
son Manufacturing  Company  consigned  the  shipment  to  itself,  with 
order  to  "notify  Strozier  &  Waters,"  this  was  equivalent  to  a  posi- 
tive statement  that  it  did  not  intend  to  pari;  either  with  the  title 
to  the  shipment  or  the  possession  thereof  until  this  draft  was  paid. 

The  case  of  Ermn  v.  Harris,  87  Oa.  335  (13  S.  E.  513),  seems 
to  us  controlling  on  this  point.  In  that  case  a  sale  of  oats  was 
offered  by  a  pariy  in  Texas  to  the  vendee  in  Georgia.  The  vendee 
replied,  offering  to  take  five  car-loads  f.  o.  b.  at  a  Texas  point,  and 
the  offer  was  accepted.  The  vendor  shipped  the  oats,  sending  a 
draft  for  collection,  with  the  bill  of  lading  attached,  and  the  ven- 
dee claimed  title.  The  couri;  ruled  as  follows:  "The  general  rule 
is  that  when  one  orders  goods  from  a  distant  place  to  be  shipped 
by  a  common  carrier,  and  the  order  is  accepted  and  the  goods 
shipped,  a  delivery  to  the  common  carrier  is  a  delivery  to  the  pur- 
chaser, the  common  carrier  being  the  agent  of  the  purchaser  to  re- 
ceive them ;  and,  when  this  is  done,  the  title,  without  more,  passes 
from  the  vendor  to  the  vendee."  N'ow  note  the  exception:  "If, 
however,  the  vendor  of  the  goods  is  not  satisfied  of  the  solvency  of 
the  purchaser,  or  is  doubtful  thereof,  or  wishes  to  retain  the  title 
in  himself,  he  may  vary  this  rule,  when  he  makes  the  consignment 
and  delivers  the  goods  to  the  carrier,  by  taking  a  bill  of  lading 
from  the  carrier  to  his  own  order.  When  the  vendor  does  this,  it 
is  evidence  that  he  does  not  part  with  the  title  of  the  goods  shipped, 
but  retains  the  same  until  the  draft  which  he  sends  with  the  bill 
of  lading  is  accepted  or  paid ;  and,  when  the  title  is  thus  reserved 
in  the  vendor  or  consignor,  the  carrier  is  his  agent  and  not  the 
agent  of  the  consignee,  and  the  risk  is  the  consignor's  and  not  the 


Digitized  by  VjOOQIC 


160 


SOUTHERN  RAILWAY  CO.  r.  STROZIER,  [iq  Ga. 


consignee's.  Erwin,  the  consignor,  having  taken  the  bill  of  lading 
to  his  own  order  and  attached  it  to  the  draft  drawn  on  Harris,  and 
sent  them  to  the  bank  in  Macon,  Ga.,  delivery  to  the  carrier  in 
Texas  was  not  a  delivery  to  Harris.  Under  these  facts,  the  title 
remained  in  Erwin,  the  consignor,  and  the  delivery  to  Harris  was 
contemplated  to  be  at  his  residence  in  Macon;  payment  of  the 
price  to  be  made  by  him  there  on  delivery."  See,  also,  to  the  same 
effect,  F.  C.  &  F.  Railroad  Co.  v.  Berry,  116  Ga.  19  (42  S.  E.  371), 
and  the  decision  of  this  court  in  Moss  v.  Sell,  8  Ga.  App,  588  (70 
S.  E.  18).  In  the  case  decided  by  this  court,  referring  to  the  con- 
duct of  the  consignor  in  the  method  of  shipment,  it  is  said  that 
"the  seller  thereby  expresses  his  intention  not  to  part  with  the  title 
to  the  goods  shipped  to  the  buyer  until  his  draft  attached  to  the 
bill  of  lading  is  accepted  and  paid."  The  facts  in  the  case  sub 
judice  are  almost  identical  with  the  facts  in  the  case  of  Erwin  v. 
Harris,  supra;  the  only  difference  being  the  payment  of  the  $10 
deposit  by  Strozier  &  Waters  as  required  by  the  Johnson  Manufac- 
turing Company.  This  payment  of  $10  was  simply  a  payment  on 
account,  and  to  this  extent  it  gave  to  the  purchasers  an  interest  in 
tiie  shipment,  but  it  did  not  fix  the  title  to  the  shipment  in  them, 
in  the  face  of  the  express  declaration  on  the  part  of  the  consignors, 
as  shown  by  their  method  of  shipment,  that  the  title  to  the  ship- 
ment was  reserved  until  the  purchase-price  was  fully  paid  by  the 
consignees.  Here  the  vendors  were  not  satisfied  of  the  solvency  of 
the  sendees.  They  found  that  the  vendees  had  no  commercial  rat- 
ing, and  therefore  the  vendors  exercised  their  right  to  protect  them- 
selves by  consigning  the  shipment  to  themselves  in  Savannah  and 
attaching  a  draft  to  the  bill  of  lading.  In  the  case  of  Maihewson 
V.  Belmont  Flouring  Mills  Co.,  76  Oa.  359,  it  was  distinctly  held 
that,  where  goods  were  shipped  with  sight  draft  and  bill  of  lading 
attached,  the  return  of  the  draft  accepted  or  paid  was  a  condition 
precedent  to  fix  the  title,  and  until  this  was  done  no  title  passed. 

We  might  rest  the  decision  of  the  case  here,  since  by  the  authori- 
ties cited  applicable  to  the  facts,  which  are  not  in  dispute,  the 
plaintiffs  in  the  court  below  not  only  failed  to  show  any  title  in 
themselves  to  the  shipment,  but  expressly  showed  that  the  vendor, 
Johnson  Manufacturing  Company,  had  reserved  title  in  itself  until 
the  draft  was  paid.  The  carrier  had  knowledge  of  the  method  of 
shipment.    It  had  the  absolute  right  to  refuse  to  deliver  the  ship- 
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ment,  made  as  it  was,  without  a  surrender  of  its  bill  of  lading.  If 
it  had  delivered  the  shipment  to  the  consignees  without  the  bill  of 
lading,  it  would  have  been  in  law  liable  to  the  vendors  for  any  eon- 
fleqoentlose,  for  the  carrier  is  bound  to  see  that  it  delivers  a  ship- 
ment only  to  the  proper  person  designated  by  the  consignor.  Where 
a  bill  of  lading  covering  a  shipment  has  been  issued,  the  carrier 
may  demand  its  production  as  a  condition  precedent  to  making 
delivery.  Atlantic  &  Birmingham  Ry.  Co,  v.  Spires,  1  Oa.  App.  22  • 
(5?S.E.  973) ;  Sellers  v.  Savannah,  Florida  &  Western  Ry.  Co., 
123  Gfl.  386  (51  S.  E.  398).  It  follows  from  the  foregoing  that 
a  refusal  by  the  railroad  company  to  deliver  the  shipment  to  the  . 
consignees,  under  the  facts  as  stated,  did  not  amount  to  a  conver- 
sion by  the  carrier,  but  that  the  carrier,  in  refusing  to  deliver  with- 
ont  a  surrender  of  its  negotiable  bill  of  lading,  was  standing 
squarely  upon  its  rights. 

We  conclude,  therefore,  that  the  trial  court  erred  in  not  award- 
ing a  nonsuit,  and  that  the  judgment  against  the  defendant  was 
nnauthorized.  Judgment  reversed. 


3224.    FIXE  k  BROTHER  v.  SOUTHERN  EXPRESS  CO. 

J-  The  action  was  for  breach  of  contract,  and  the  Juatice'a  court  had  ju- 
rifldietion.  If  there  is  doubt  as  to  the  form  of  a  suit,  the  construction 
f&vorable  to  the  jurisdiction  should  be  adopted,  but,  under  the  allega- 
tions of  the  petition  here,  there  is  no  doubt  that  the  suit  was  on  the 
eoDtract  of  carriage,  for  breach  thereof,  and  consequent  damage. 

^  A  justice  of  the  peace  should  not  direct  a  verdict. 

3.  Where  a  common  carrier  has  breached  his  contract  by  failure  to  de- 
liver the  goods  intrusted  to  him,  and  admits  that  they  were  lost  while 
in  hb  possession,  he  is  not  entitled  to  be  paid  the  freight,  or  to  have 
the  amount  of  the  freight  deducted  from  the  verdict  for  the  value  of 
the  lost  goods. 

i  The  shipper  neither,  by  omission   or  commission,  perpetrated  nor   at- 
tempted to  perpetrate  a  fraud  upon  the  carrier,  and  the  undisputed 
evidence  proved  that  he  was  entitled  to  recover  the  value  of  his  goods, 
beeaupe  of  the  breach  of  the  contract  by  the  carrier. 
Decided  December   19,   1911. 

Certiorari;  from  Fulton  superior  court — Judge  Ellis.     January 
12,  1911. 

^.  B.  Rosser  Jr.,  for  plaintiffs. 

^heH  C.  &  Philip  H.  Alston,  McDaniel  &  BlacTc,  for  defendant.. 
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Hill,  C.  J.  William  Fine  &  Brother  (engaged  in  the  novelty 
jewelry  business  in  Atlanta,  Ga.,  and  Chattanooga,  Tenn.,  under 
the  name  of  the  Radius  Jewelry  Company)  delivered  a  package  con- 
taining 145  articles  of  their  novelty  jewelry  to  the  Southern  Ex- 
press Company  in  Atlanta  for  transportation  and  delivery  to  the 
Radius  Jewelry  Company  in  Chattanooga,  under  a  contract  made 
with  the  express  company.  The  package  was  lost  by  the  express 
company,  and  the  shippers  brought  suit  against  it  in  a  justice's 
court  to  recover  the  value  of  the  contents  of  the  package.  The  jus- 
tice rendered  a  judgment  for  the  defendant,  and,  on  appeal  to  a 
jury  in  the  justice's  court,  a  verdict  was  returned  for  the  plain- 
tiflb  for  the  proved  value  of  the  contents  of  the  package— $46.20, 
with  interest.  The  case  was  taken  by  certiorari  to  the  superior 
court,  which,  on  the  hearing,  sustained  the  certiorari,  and  set  aside 
the  verdict  and  the  judgment  rendered  thereon,  and  entered  up 
a  final  judgment  in  favor  of  the  express  company ;  and  ta  this  the 
plaintifib  excepted. 

On  the  trial  in  the  justice's  court  the  plaintiffs  proved  the  con- 
tract of  shipment  made  with  the  express  company,  and  the  de- 
livery to  it  of  the  package  containing  the  145  articles  specified,  to 
be  transported  to  Chattanooga  and  there  delivered  to  the  Radius 
Jewelry  Company,  and  the  value  of  the  contents  of  the  package,  and 
proved  that  the  package  was  lost  while  in  the  possession  of  the 
express  company.    Indeed,  there  was  no  substantial  controversy  on 
the  evidence,  and  it  would  seem  that  the  verdict  in  behalf  of  the 
plaintiffs  was  demanded.     Counsel  for  the  express  company  sub- 
mits to  this  court  four  legal  reasons,  covered  by  the  petition  for 
certiorari,  in  support  of  the  contention  that  the  verdict  against  the 
express  company  was  contrary*  to  law:     (1)    That  the  justice's 
court  had  no  jurisdiction  of  the  subject-matter  of  the  suit,   the 
same  sounding  in  trover,  and  not  in  contract;  (2)  that,  the  propo- 
sition involved  being  solely  one  of  law,  the  magistrate,  on  the  hear- 
ing of  the  appeal  in  the  justice's  court,  should  have  directed  a  ver- 
dict in  favor  of  the  defendant;  (3)  that,  the  freight  charge  of  25 
cents  never  having  been  paid,  the  verdict  for  the  full  amount  of 
the  goods,  to  wit,  $46.20,  was  without  evidence  to  support  it;    (4) 
that,  this  being  a  shipment  of  jewelry,  and  the  nature  of  the  sliip- 
ment  not  being  disclosed  to  the  express  company,  and  it  beinf^  of- 
fered through  the  ordinary  freight  channels  instead  of  the  money 
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department^  the  shippers  committed  a  constructive  fraud  upon  the 
Southern  Express  Company,  which  would  prevent  them  from  re- 
covering. 

We  do  not  know  upon  which  one  of  these  grounds  the  learned 
judge  of  the  superior  court  sustained  the  certiorari  and  entered  up 
final  judgment  in  favor  of  the  express  company.  It  is  stated  in 
the  argument,  and  in  the  brief  of  counsel  submitted  to  this  court, 
that  he  did  so  on  the  ground  that  the  suit  was  ex  delicto,  and  the 
justice's  court  was  without  jurisdiction.  The  judgment  of  the  su- 
perior court,  however,  is  general,  and,  if  for  any  reason  it  is  right, 
it  should  be  afOrmed  without  reference  to  the  ground  upon  which 
it  was  based.  We  can  not  agree  with  the  judge  of  the  superior 
court  in  his  conclusion,  upon  any  ground  that  we  have  been  able 
to  find  in  the  record.  On  the  contrary,  we  are  clear  that  under  the 
undisputed  evidence  and  the  well-established  principles  of  law  ap- 
plicable thereto,  the  Southern  Express  Company  was  liable  to  the 
plaintiffs  for  the  value  of  the  contents  of  the  package,  and  that 
the  verdict  in  their  favor  was  right.  Indeed,  the  reasons  in  sup- 
port of  the  judgment  of  the  superior  court  are,  in  our  opinion,  so 
manifestly  without  merit  as  hardly  to  justify  any  extended  con- 
sideration. But,  since  they  are  made  and  earnestly  insisted  upon, 
we  will  briefly  consider  them. 

1.  It  is  well  settled  that  in  a  justice's  court  technical  pleading 
is  not  required.  In  the  present  case,  however,  the  plaintiffs,  by 
formal  petition,  set  forth  their  cause  of  action.  An  examination 
of  this  petition  shows  that  in  form  and  substance  it  is  a  suit  on 
a  contract,  alleging  a  breach  of  that  contract,  and  suing  for  the 
value  of  the  goods  which  were  to  be  delivered  by  the  defendant 
under  the  contract,  and  which  were  lost  to  the  plaintiffe  by  reason 
of  the  defendant's  breach  of  contract,  and  that  the  plaintiffs  ex- 
pressly waive  any  tort.  The  only  ground  upon  which  the  de- 
fendant supports  its  view  that  the  case  was  one  ex  delicto  is  the 
allegation  in  the  petition  that  the  defendant  "failed,  neglected, 
and  refused  to  deliver  said  package  to  the  consignee  as  aforesaid, 
and  has  likewise  failed  and  refused  to  pay  the  value  thereof  to 
plain tifb,  although  often  requested  so  to  do.''  It  is  insisted  that 
this  is  a  direct  charge  of  a  conversion  of  the  property  intrusted  to 
the  Southern  Express  Company,  and  therefore  that  the  suit  was  in 
the  nature  of  trover.    We  do  not  agree  with  this  construction  of 
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this  part  of  the  petition.  The  language  used  is,  in  our  opinion, 
clearly  susceptible  of  the  construction  that  it  charges  a  breach  of 
contract.  If  there  was  any  doubt  as  to  the  construction  of  the 
petition,  it  was  the  duty  of  the  justice^s  court  to  adopt  the  con- 
struction which  would  hold  the  action  and  not  defeat  it.  This 
rule  applies  especially  to  suits  in  a  justice^s  court,  and  especially 
where  the  question  of  jurisdiction  is  not  raised  by  demurrer.  Pay^ 
ton  V.  OuJf  Line  Ry.  Co.,  4  Oa,  App.  762  (62  S.  E.  469)  :  Central 
Railroad  Co.  v.  Pickett,  87  Oa.  734  (13  S.  E.  750).  But  we  think 
til  is  suit  is  so  clearly  one  arising  ex  contractu  that  there  is  no  rea- 
son why  this  rule  of  construction  should  be  invoked.  The  plain- 
tiffs in  their  petition  set  forth  the  contract,  charge  a  breach  thereof, 
allege  the  value  of  the  goods  and  the  refusal  to  pay,  distinctly  de- 
clare their  purpose  to  waive  any  tort  and  to  sue  on  the  contract, 
and,  under  the  express  provision  of  the  constitution  of  this  State 
(article  6,  §  7,  par.  2),  the  justice's  court  had  jurisdiction  of  the 
amount  claimed ;  it  not  exceeding  $100.  Southern  Express  Co.  v. 
HiUon,  94  Oa.  450  (20  S.  E.  126) ;  Bates  v.  Bigby,  123  Oa.  729 
(51  S.  E.  717) ;  Southern  Express  Co.  v.  Briggs,  1  Oa.  App.  300 
(57  S.  E.  1066) ;  Jenkins  v.  Seaboard  Air-Line  Ry.,  3  Oa.  App. 
381  (59  S.  E.  1120) ;  Southern  Ry.  Co.  v.  Maddox,  7  Oa,  App.  650 
(67  S.  E.  838). 

2.  The  second  reason  asserted  in  support  of  the  soundness  of 
the  judgment  of  the  superior  court  is,  that,  the  proposition  involved 
being  solely  one  of  law,  the  magistrate  should  have  directed  a  ver- 
dict when  the  case  was  appealed  to  a  jury  in  the  justice's  court. 
We  do  not  know  of  any  law  which  would  authorize  a  magistrate  to 
direct  a  verdict  in  a  justice's  court.  But,  if  there  were  such  a  rule 
of  law,  we  are  certain  that  if  the  magistrate  had  directed  a  verdict 
for  the  defendant  in  this  case,  under  the  admitted  facts,  it  would 
have  been  a  gross  abuse  of  his  discretion,  as,  in  our  opinion,  the 
undisputed  facts  demanded  a  verdict  for  the  plaintiflfe. 

3.  The  contention  that  the  verdict  for  $46.20  was  too  large  and 
was  without  any  evidence  to  support  it,  because  the  defendant  was 
entitled  to  at  least  a  deduction  from  this  amount  of  25  cents  due 
to  it  as  freight  charges,  is  without  any  merit.  If  it  were  meritorious, 
the  amount  of  25  cents  could  be  directed  to  be  written  off  from  the 
amount  of  the  judgment.  But  we  are  somewhat  at  a  loss  to  under- 
stand why  the  express  company  should  have  been  entitled  to  its 
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freight  charges  when  the  evidence  showed  that  it  had  failed  to  per- 
form its  contract  of  transportation.  The  package  was  lost,  and  not 
deliyered  in  a  partially  damaged  condition.  It  was  totally  lost, 
presumptively  by  the  negligence  of  the  company,  and  the  presump- 
tion was  not  conclusively  met.  It  would  be  a  remarkable  proposi- 
tion of  law  that,  under  these  facts,  the  plaintiffs  would  not  be  en- 
titled to  recover  the  proved  value  of  their  property  which  had  been 
lost  by  such  negligence,  because  they  had  failed  to  pay  the  freight 
charges.  Wilensky  v.  Central  Ry.  Co.,  136  Ga.  889  (72  S.  E.  418), 
and  cases  cited.  Besides,  this  question  of  freight  charges  was  not 
raised  in  the  justice's  court  on  the  trial,  and  could  not  properly 
have  been  raised  in  the  superior  court  or  this  court.  Civil  Code 
(1910),  §  5199;  Perry  v.  Brunsmck  &  Western  R.  Co.,  119  Ga. 
819  (47  S.  E-.  172) ;  Callaway  v.  Atlanta,  6  Ga,  App,  354  (64  S.  E. 
1105). 

4.  It  is  insisted  in  the  fourth  ground  that  the  plaintiffs  could 
not  recover,  because,  in  shipping  the  package  in  the  ordinary  freight 
department  and  not  in  the  money  department,  and  in  not  disclos- 
ing its  contents  to  the  express  company,  they  were  guilty  of  con- 
structive fraud  upon  the  express  company.  Under  the  facts  of 
this  case,  we  do  not  think  that  the  plaintiffs  perpetrated  upon  the 
express  company  any  fraud,  actual  or  constructive.  What  are  the 
facts?  The  plaintiffs,  who  were  merchants  in  Atlanta,  were  in  the 
habit  of  frequently  shipping  articles  of  merchandise  through  the 
express  company,  and  for  this  purpose  used  the  printed  blank  re- 
ceipt generally  in  use  by  the  customers  of  the  express  company. 
The  package  in  this  case  was  sent  to  the  express  company  by  a 
colored  porter.  It  was  an  ordinary  pasteboard  shoe  box,  wrapped 
in  heavy  brown  paper,  securely  fastened  with  a  string,  and  marked : 
"Radius  Jewelry  Company,  722  Market  Street,  Chattanooga,  Ten- 
nessee." The  receipt  to  be  signed  by  the  company  was,  according 
to  the  general  custom  among  the  merchants  of  the  city,  prepared 
by  the  plaintiffs.  The  agent  of  the  defendant  signed  this  receipt 
and  delivered  it  to  the  plaintiffs'  agent,  with  the  freight  charge,  25 
cents,  entered  thereon,  and  with  the  following  additional  entry 
stamped  thereon  with  a  rubber  stamp:  "Value  asked,  but  not 
given.  Accepted  at  owner's  risk  of  breakage.  Accepted  as  mer- 
chandise only.  No  money,  jewelry,  or  valuables."  The  package 
contained  146  articles  of  merchandise  or  novelty  goods,  the  same 
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class  of  goods  that  are  sold  by  dry-goods  stores,  retail  hardware 
stores,  ten-cent  stores,  drug  stores,  cigar  and  soda-water  stores. 
The  receipt  limited  the  liability  of  the  express  company,  in  case 
of  loss  or  damage  to  $50.  The  value  of  the  goods  shipped  in  this 
case  was  claimed  to  be  $46.20,  and  proved  to  be  of  that  value.  The 
defendant  knew  the  character  of  novelties  or  merchandise  that  the 
plaintiffs  were  dealing  in.  It  accepted  this  package  as  merchan- 
dise, and  made  the  minimum  charge  of.  25  cents  for  it  as  merchan- 
dise, and  the  limit  of  its  liability  for  merchandise,  where  the  value 
is  not  stated,  is  $50.  Whether  the  package  contained  jewelry  in 
the  technical  sense,  or  whether  it  contained  merchandise,  the  ex- 
press company  could  in  no  event  have  been  liable  for  more  than 
$50.  This  fact  was  known  to  the  shippers.  Nothing  was  said  or 
done  by  the  plaintiffs  to  deceive  the  express  company  as  to  the  con- 
tents of  the  package,  and  no  effort  is  made  by  the  shippers  to  re- 
cover more  for  the  property  than  if  the  property  had  been  in  fact 
merchandise.  It  seems  to  us,  therefore,  that  the  question  of 
whether  the  contents  of  the  package  were  in  fact  jewelry  or  mer- 
chandise was  immaterial.  The  plaintiffs  are  endeavoring  to  recover 
for  it,  not  as  valuable  jewelry,  but  simply  as  merchandise.  The  facts 
of  this  case  do  not  bring  it  within  the  principles  decided  in  Sauth- 
em  Express  Go,  v.  Pope,  5  Oa.  App.  689  (63  S.  E.  809).  In  that 
cmse  it  was  represented  to  the  express  company  at  the  time  of  the 
shipment  that  the  package  was  of  the  value  of  $5,  and  on  this 
amount  the  express  charge  of  25  cents  was  paid.  The  shipper  after- 
wards claimed  that  the  package  contained  a  valuable  pearl  pendant 
worth  $150,  and  sought  to  recover  the  value  of  this  pearl  from  the 
express  company.  The  shipper  having  endeavored  to  conceal  the 
true  value  of  the  contents  of  the  package,  this  court  held  that  such 
fraud  was  perpetrated  upon  the  express  company  as  would  pre- 
clude a  recovery  of  the  value  of  the  pearl,  and  that  this  fraud  abso- 
lutely voided  the  contract.  Besides,  it  does  not  appear  from  the 
evidence  in  this  case  that  the  package  shipped  as  merchandise  was 
anything  else  than  merchandise.  There  were  145  articles.  The 
aggregate  value  was  $46.20.  The  articles,  according  to  the  evi- 
dence, were  combs,  purses,  plated  rings,  Ingersoll  watches,  barlow 
knives,  goods  such  as  are  sold  by  dry-goods  stores,  retail  hardware 
stores,  drug  stores,  and  the  like.    We  think  it  was  fairly  open  to 
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question  whether  these  articles  were  jewelry  in  the  ordinary  aocep- 
tation  of  that  term ;  and  we  think  they  were  in  fact  merchandise. 

Articles  of  jewelry  have  been  generally  defined  by  the  conrts  to 
be  such  articles  as  are  made  of  precious  metal,  silver,  gold,  dia- 
mondB,  sapphires,  rubies,  pearls,  etc.    4  Words  &  Phrases,  p.  3811. 

Fraud  must  never  be  presumed.  It  must  be  proved.  Civil  Code 
(1910),  §  4626.  And  while  we  do  not  think  that  under  the  uH- 
disputed  facts  of  this  case  any  fraud,  either  actual  or  constructive, 
was  perpetrated  on  the  express  company  by  the  shippers,  certainly 
the  most  that  could  be  claimed  by  the  express  company  was  that 
the  eyidence  as  to  fraud  was  in  conflict ;  and,  as  the  question  was 
squarely  made  and  decided  by  the  jury  on  the  trial,  the  issue  was 
settled  by  the  verdict.  To  sum  up  the  case,  we  find  no  error  of 
law,  material  or  technical,  in  the  case  as  presented  to  the  superior 
court  on  certiorari,  and  the  verdict  in  behalf  of  the  plaintiflfe,  under 
the  undisputed  evidence,  was  demanded. 

For  these  reasons,  the  judgment  of  the  superior  court  in  sustain- 
ing the  certiorari  and  entering  final  judgment  in  favor  of  the  ex- 
press company  was  contrary  to  law.  Judgment  reversed. 


3237.    HEARD  et  al„  executors,  for  use,  etc.,  v.  CAMP. 

The  amendment  did  not  set  forth  a  new  cause  of  action,  but  merely  cor- 
rected and  amplified  one  phase  of  the  case  as  previously  pleaded,  and 
therefore  the  court  erred  in  disallowing  it. 

Decided  Dbcbmbeb  19,   1911. 

Action  for  damages;  from  city  court  of  Floyd  county — Judge 
Beece,   December  30,  1910. 

The  Fidelity  &  Casualty  Company  insured  for  the  owner  the 
plate-glass  windows  in  a  building  described  in  the  policy  as  "prem- 
ises Xo8.  7,  9,  11,  13,  Second  avenue,  city  of  Rome,  and  State  of 
Georgia,  occupied  as  oflBce  building."  The  policy  provided  that  the 
iiisurer  should  be  subrogated  to  all  the  rights  of  the  owner  against 
any  person  causing  damage  or  loss  to  the  property  covered  thereby. 
A  window  in  the  building  was  broken,  and  was  replaced  by  the 
™8wance  company,  and  suit  was  then  instituted  in  the  name  of 
the  owner,  for  the  use  of  the  insurance  company,  the  plaintiff  al- 
l«g:ing  that  the  defendant  had  negligently  broken  the  window.  The 
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petition  described  the  window  broken  as  being  in  No.  11  Second 
avenue.  At  the  trial  the  evidence  tended  to  show  that  the  window 
broken  was  in  No.  9  Second  avenue;  whereupon  the  plaintiff  of- 
fered to  amend  the  petition  by  striking  the  words  "No.  11"  from 
the  petition  and  describing  the  window  as  follows:  "Said  plate- 
glass  window  being  located  in  the  room  in  said  W.  J.  West  Office 
Building  which,  at  the  time  said  glass  was  broken,  was  occupied 
by  the  Rome  Industrial  Life  Insurance  Company ;  said  W.  J.  West 
Office  Building  being  designated  as  Nos.  7,  9,  11,  13,  Second  av- 
enue, at  the  time  said  glass  was  broken."  The  refusal  to  allow  the 
amendment  is  assigned  as  error. 

Maddox  &  Doyal,  for  plaintiffs. 

M,  B,  Eubanks,  for  defendant. 

Russell,  J.  It  is  insisted  that  the  amendment  sought  to  set 
up  a  new  and  distinct  cause  of  action.  The  cause  of  action  was 
the  damage  caused  through  the  negligence  of  the  defendant  in 
breaking  a  window  in  the  oflFice  building  covered  by  the  policy  of 
insurance.  The  negligence  alleged  was  that  the  defendant  threw 
an  iron  horseshoe  at  a  dog,  and  thus  broke  the  window.  In  our 
opinion  the  amendment  did  not  change  the  cause  of  action,  but 
merely  described  more  accurately  and  more  in  detail  the  window 
which  was  broken  in  the  same  building.  If  the  missile  had  hit  a 
man  and  broken  his  rib,  and  the  petition  had  alleged  that  the  rib 
broken  was  on  his  left  side,  it  would  hardly  be  contended  that  an 
amendment  changing  it  to  the  right  side  would  be  the  assertion  of 
a  new  cause  of  action.  How,  then,  can  the  substitution  of  another 
window  in  the  same  building,  owned  by  the  same  person  and  cov- 
ered by  the  same  policy,  be  said  to  be  the  substitution  of  a  new 
cause  of  action  ?  The  designation  of  the  broken  glass  by  the  wrong 
number  was  a  clerical  error,  and  the  amendment  merely  sought  to 
correct  the  error.  Civil  Code  (1910),  §  5682;  Lanier  v.  Kelly,  6 
Oa.  App,  738  (65  S.  E.  692) ;  Wall  v.  Schwarz,  9  Ga.  App.  845 
(72  S.  E.  434). 

This  material  error  rendered  subsequent  proceedings  nugatory, 
and  requires  a  reversal  of  the  judgment;  and  therefore  it  is  un- 
necessary to  consider  the  assignments  of  error  based  on  the  sus- 
taining of  the  motion  to  nonsuit.  Judgment  reversed. 
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3239.    Allen  v.  Windham. 

Hill,  C.  J.  An  affidavit  of  illegality  was  filed  to  the  levy  of  an  execution 
isstied  on  a  judgment  rendered  on  a  bond  for  the  dissolution  of  a  gar- 
nishment, on  the  alleged  ground  that  the  summons  of  garnishment 
was  issued  by  the  clerk  of  the  superior  court,  who  was  not  authorized  to 
issue  summons  of  garnishment.  The  recitals  contained  in  the  bill  of 
exceptions  show  that  the  affidavit  for  garnishment  was  made  before  a 
justice  of  the  peace,  and  the  summons  of  garnishment  was  duly  issued 
by  him,  and  the  garnishment  proceedings  were  in  all  respects  regular, 
and  these  admissions  in  the  bill  of  exceptions  are  corroborated  by  the 
record  of  the  garnishment  proceedings,  specified  as  a  part  of  the  record 
and  transmitted  to  this  court.  The  judgment  dismissing  the  affidavit 
of  illegality  is  affirmed.  Judgment  affirmed. 

Decided  Decbhbeb  19,  1911. 

Affidavit  of  illegality ;  from  city  court  of  Ashbum — Judge  Tip- 
ton.   January  16,  1911. 
J.  J.  Story,  W.  A,  Hawkins,  for  plaintiff  in  error. 
James  H.  Pate,  contra. 


3246.   LOUISVILLE  &  NASHVILLE  RAILROAD  CO.  et  aL 
V.  HUDSON., 

1.  A  railroad  company  is  not  liable  in  damages  for  a  homicide  commit- 
ted by  an  employee,  where  the  homicide  was  not  committed  in  the 
prosecution  of  its  business  and  within  the  scope  of  his  employment, 
but  was  his  personal  act  in  resenting  a  real  or  fancied  insult. 

2.  Where  the  act  of  the  employee  in  committing  the  homicide  was  one 
for  which  the  master  was  not  responsible,  because  it  was  an  individual 
peraonal  act  of  the  employee,  not  within  the  scope  of  his  employment, 
the  fact  that  the  employee  was  of  high  and  ungovernable  temper  and 
habitually  carried  a  pistol  would  be  wholly  immaterial  and  irrelevant. 
The  test  for  determining  a  master's  liability  for  an  act  of  the  servant  is 
not  the  servant's  bad  disposition  or  vicious  habits,  but  whether  the 
•ct  was  within  the  scope  of  his  employment  and  was  connected  with 
the  prosecution  of  the  master's  business. 

Decided  December  19,  1911. 

Action  for  damages;  from  city  court  of  Richmond  county — 
Judge  W.  P.  Eve.     February  9,  1911. 

Hudson  was  a  night  yard-conductor  of  the  Charleston  &  West- 
em  Carolina  Railway  Company,  whose  duty  it  was,  among  others, 
to  receive  cars  delivered  by  a  connecting  carrier  to  the  railroad. 
Jackson  was  a  night  engineer,  employed  by  the  defendant  railroad 
companies,  to  wit,  the  Louisville  &  Nashville  Railroad  Company 
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and  the  Atlantic  Coast  Line  Railroad  Company,  as  lessees,  and  it 
was  his  duty  among  others,  to  deliver  the  ears  of  his  employer  to 
the  Charleston  &  Western  Carolina  Railway  Company.  On  No- 
vember 1,  1909,  at  night,  Jackson^  in  the  discharge  of  his  diitie?, 
delivered  23  cars  to  the  last-named  company  in  its  yards  in  Ric^.- 
mond  county.  When  Jackson  and  his  crew  reached  the  yards  for 
the  purpose  of  making  a  delivery  of  these  cars,  he  asked  Hudson 
where  he  wanted  the  cars  placed,  and  Hudson  replied,  "On  track 
No.  1."  When  Jackson  called  the  switchman  on  that  track,  Hud- 
son signaled  Jackson  to  stop,  whereupon  the  conductor  who  was 
with  Jackson  and  his  crew  signaled  Jackson  to  go  ahead,  and  Jack- 
son endeavored  to  move  the  line  of  cars.  He  could  not  move  them, 
and,  seeing  that  he  could  not  do  so,  requested  his  fireman  to  get 
down  and  help  him  find  out  the  trouble,  and  both  Jackson  and  his 
fireman  got  down  off  the  engine,  and  began  to  inspect  and  exam- 
ine the  cars  for  the  purpose  of  finding  out  the  trouble.  They 
claimed  that  the  air  was  "cut  out,"  and  Jackson  accused  Hudson 
of  cutting  it  out.  Hudson  replied  that  he  knew  nothing  of  it,  and 
that,  if  Jackson  said  that  he  did  it,  he  lied.  Immediately  Jack- 
son jumped  on  his  engine,  got  a  revolver  out  of  his  box,  and 
wrongfully,  willfully,  and  unlawfully  shot  Hudson,  killing  him  al- 
most instantly. 

Suit  was  brought  to  recover  for  this  homicide,  on  two  grounds: 
(1)  That  Jackson,  in  committing  the  homicide,  was  acting  within 
the  scope  of  his  duty  as  the  agent  of  his  employer,  the  railroad 
company,  and  that  the  act  was  committed  by  him  while  he  was 
in  the  actual  performance  of  and  in  connection  with  the  discharge 
of  his  duties  as  such  employee,  and  therefore  that  the  defendants 
were  responsible  for  this  tort  of  their  agent;  and  (2)  that  Jackson 
was  an  unfit  and  improper  person  to  act  as  an  engineer;  that  he 
habitually  carried  a  pistol  while  on  duty,  had  an  ungovernable 
temper,  and  was  an  incompetent  man  to  discharge  the  work  of  an 
engineer,  was  a  dangerous  man,  who  was  apt  to  use  his  pistol  with- 
out provocation  or  justification,  and  did  use  it  many  times  while 
in  the  employ  of  the  defendants,  and  these  facts  were  fully  known 
to  the  defendants  who,  notwithstanding,  employed  him  and  contin- 
ued to  keep  him  in  their  employment.  A  general  demurrer  filed 
to  the  petition  was  overruled,  and  the  case  came  to  this  court  on 
exception  to  that  judgment. 
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Joseph  B.  &  Bryan  Cumming,  J,  M.  Hull  Jr.,  for  p'laiutiffs  in 
error. 

A.  L  Franklin,  contra. 

Hill,  C.  J.  (After  stating  the  foregoing  facts.)  The  conrts 
generally  have  found  some  difficulty  in  holding  the  master  liable 
for  a  homicide  intentionally  committed  by  his  servant,  in  the  ab- 
sence of  any  express  command  on  the  part  of  the  master,  and  the 
majority  of  adjudications  seem  to  favor  the  theory  that  in  the  ab- 
sence of  express  authority  the  master  is  not  liable  in  damages  for 
a  deliberate,  intentional,  and  wilful  homicide  committed  by  his 
servant  1  Thomp.  Neg.  §  571.  But,  whatever  may  be  the  ad- 
judications in  other  jurisdictions  on  this  subject,  it  is  settled  by 
the  statute  law  of  this  State  that  the  master  would  be  liable  where 
the  homicide  was  committed  by  the  servant  in  the  prosecution  and 
within  the  scope  of  the  master^s  business,  whether  it  was  actually 
committed  by  the  command  of  the  master,  or  was  the  result  of 
negligence  on  the  part  of  the  servant,  or  his  voluntary  act. 

The  Civil  Code,  §  4413,  provides  that  every  person  shall  be  liable 
for  torts  committed  by  his  servants  by  command,  or  in  the  prosecu- 
tion or  within  the  scope  of  his  business,  whether  the  same  be  by 
negligence,  or  voluntary.  And  section  2780  declares  that  a  rail- 
road company  shall  be  liable  for  damage  done  by  any  person  in  the 
emplo}Tnent  or  service  of  such  company,  unless  the  company  shall 
make  it  appear  that  their  agents  were  in  the  exercise  of  reason- 
able care  and  diligence,  the  presumption  in  all  cases  being 
against  the  company.  A  corporation,  under  the  law,  is  a  "per- 
son," in  the  meaning  of  the  first  section  quoted ;  and  the  terms 
of  the  section  apply  to  corporations  as  well  as  to  natural  persons, 
and  the  principle  of  law  there  announced  is  well  settled  by  the  ad- 
judications of  the  courts.  The  difficulty  is  in  the  application  of 
the  general  principle  of  law  to  the  particular  facts.  In  the  great 
multitude  of  decisions  made  by  the  courts,  applying  the  facts  of  the 
cases  to  the  principle  of  law  just  announced,  there  is  found  much 
diversity  of  opinion  and  room  for  doubt ;  and,  after  all,  the  solu- 
tion of  the  question  is  to  be  determined  largely  by  the  facts  of  each 
particular  case,  aided  by  the  very  best  judgment  of  the  court  in 
niaking  the  application  of  the  principle  to  those  facts. 

The  master  is  not  an  insurer  against  vn'ongs  perpetrated  by  his 
servants.    It  would  be  unjust  to  hold  him  responsible  for  these 
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wrongs,  unless  they  were  done  by  the  servant  while  he  was  in  the 
performance  of  the  master^s  business  and  was  acting  within  the 
scope  of  his  employment.  The  rule  of  liability  in  the  case  is 
based  upon  the  old  maxim,  "Qui  facit  per  alium  facit  per  se," 
and  if  the  servant,  instead  of  doing  that  which  he  is  employed  to 
do,  does  something  which  he  is  not  employed  to  do  at  all,  and  the 
act  is  not  properly  within  the  scope  of  his  employment,  it  can  not 
be  said  that  the  master  does  the  act  by  his  servant.  Mr.  Thomp- 
son, in  his  work  on  Negligence  (section  526),  lays  down  the  test 
by  which  to  determine  whether  a  servant  acts  within  the  scope  of 
his  employment.  "The  test  is  not  that  the  act  of  the  servant  was 
done  during  the  existence  of  the  employment, — that  is  to  say,  dur- 
ing the  time  covered  by  the  employment, — but  whether  it  was  done 
in  the  prosecution  of  the  master^s  business ;  whether  the  servant  was 
at  that  time  engaged  in  serving  his  master;  for,  if  the  servant  steps 
aside  from  his  master's  business,  for  however  short  a  time,  to  do 
an  act  not  connected  with  such  business,  the  relation  of  master  and 
servant  is  for  the  time  suspended,  and  the  servant  alone  is  re- 
sponsible for  his  act  committed  by  him  during  this  period."  In 
the  case  of  Savannah  Electric  Co,  v.  Hodges,  6  Oa,  App,  470  (65 
S.  E.  322),  Judge  Russell,  speaking  for  this  court,  quoted  approv- 
ingly the  foregoing  test  of  liability  of  the  master  for  the  servant's 
act,  and  held  that  "if  the  servant  steps  aside  from  his  master's 
business,  for  however  short  a  time,  to  do  an  act  entirely  discon- 
nected from  it,  and  injury  results  to  another  from  such  inde- 
pendent voluntary  act,  the  servant  may  be  liable,  but  the  master 
is  not  liable.'' 

The  decision  of  this  court  in  the  case  just  cited  would  seem  to 
control  the  case  now  under  adjudication,  for  the  facts  of  the  two 
cases  are  not  so  different  as  to  afford  substantial  room  for  any  dif- 
ferent application  of  the  rule  of  law.  The  question  here  to  be  de- 
cided, under  this  rule  of  law,  is  whether  the  killing  of  Hudson  by 
Jackson  was  done  by  Jackson  in  the  prosecution  or  furtherance 
of  his  employer's  business,  or  whether  in  the  killing  Jackson  turned 
aside  from  his  master's  business  and  committed  an  act  wholly  dis- 
connected therefrom,  and  for  the  consequences  of  which  he,  and 
not  his  master,  would  be  liable.  While  repeated  adjudications  in 
analogous  cases  leave  the  solution  of  this  question  not  entirely  free 
from  doubt,  still  it  seems  to  us,  restricting  our  view  to  the  facts 
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of  this  transaction,  and  not  looking  beyond,  or  permitting  ourselves 
to  become  perplexed  in  the  maze  of  contradictory  rulings,  that  we 
should  adopt,  as  the  most  reasonable  conclusion,  the  view  that  when 
Jacbon  committed  this  homicide  he  had  turned  aside  for  that  pur- 
pose from  his  master's  business  and  was  engaged  in  his  own  per- 
sonal matter.     Jackson  made  against  Hudson,  an  implied  accusa- 
tion of  improper  conduct.    Hudson  resented  this  accusation  by  in 
effect  denouncing  Jackson   as   a  liar,   and   Jackson   immediately 
ran  to  his  box  on  the  engine,  secured  his  pistol,  and  instantly  shot 
and  failed  Hudson.    He  shot  Hudson,  because  Hudson  called  him 
a  liar.   It  was  to  resent  what  he  deemed  a  personal  insult.    He  did 
not  shoot  and  kill  Hudson  because  in  his  opinion  Hudson  had  been 
guilty  of  cutting  off  the  air-brakes  and  thus  interrupting  him  in 
the  proper  discharge  of  his  oflScial  work;  and,  even  if  he  had 
done  this,  it  is  not  clear  that  the  master  would  have  been  liable.. 
The  killing  was  due  solely  to  an  insulting  epithet  used  by  Hudson. 
Jackson  was  acting  for  his  master  in  delivering  the  cars  to  the 
Charleston  &  Western  Carolina  Railway  Company,  and  if  Hudson 
had  interfered  with  this  work,  and  Jackson  had  resented  such  in- 
terference, and  made  an  assault  and  battery,  or  killed  Hudson  for 
^ueh  interference,  it  might  be  claimed  that  the  tort  was  committed 
bv  Jackson  in  connection  with  his  master's  business ;  but  it  can  not 
be  doubted  that  the  killing  of  Hudson  was  due  solely  to  the  in- 
sulting epithet,  and  that  but  for  it  the  homicide  would  not  have 
occurred.     If  the  truth  of  this  proposition  is  not  suflBciently  ap- 
parent from  the  mere  statement  of  the  facts,  we  are  sure  it  can 
not  be  rendered  any  more  manifest  by  argument,  or  by  citation  of 
anthority.    We  therefore  do  not  deem  it  profitable  to  extend  the 
discussion  on  this  point.     See  Henderson  v.  Dade  Coal  Co.,  100  Oa. 
•>68  (28  S.  E.  251,  40  L.  R.  A.  95). 

The  cases  relied  upon  by  counsel  for  the  defendant  in  error — 
^amnmh  ElectHc  Co.  v.  Wheeler,  128  Oa.  550  (58  S.  E.  38,  10 
L  B.  A.  (N.  S.)  1176),  and  Mason  v.  Nashville,  Chattanooga  & 
St  Louis  Ry.,  135  Ga.  741  (70  S.  E.  225,  33  L.  R.  A.  (N.  S.) 
^80)--are  distinguishable  by  their  facts  from  the  present  case. 
Both  of  these  were  cases  of  passengers,  where  the  rule  of  extraordi- 
nary diligence  applies,  and  the  master  is  under  a  duty  through 
his  agents  of  personally  protecting  the  passenger  from  any  insult, 
either  by  one  of  his  own  employees  or  by  third  persons.     In  the 
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Wheeler  case  the  conductor  drew  a  pistol  and  fired  at  a  passen- 
ger, missing  the  passenger  and  killing  an  innocent  woman  passing 
on  a  public  street  through  which  the  car  was  running,  because  the 
passenger  had  asked  the  conductor  for  his  change.  The  Supreme 
Court  held  that  this  tort  of  the  conductor  was  within  the  scope 
of  his  business  in  collecting  fares.  In  the  Mason  case  the  passen- 
ger was  drunk  and  disorderly,  and  used  foul  and  abusive  language 
to  the  conductor,  which  brought  on  a  difficulty,  and  the  conductor 
was  in  the  discharge  of  his  duty  in  attempting  to  eject  the  disor- 
derly passenger.  The  case  was  decided  in  favor  of  the  company 
by  the  lower  court,  and  the  Supreme  Court  granted  a  new  trial  on 
a  ground  not  involving  the  question  in  the  present  record.  Mr. 
Justice  Lumpkin,  in  the  opinion  in  the  Mason  case,  reviews  many 
previous  decisions  of  the  Supreme  Court  relating  to  the  liability 
of  railroad  companies  for  the  conduct  of  their  employees,  and  modi- 
fies to  some  extent  the  rulings  previously  made,  but  there  is  noth- 
ing in  the  opinion  in  support  of  the  proposition  that  the  master 
in  the  present  case  was  liable  for  the  act  of  the  engineer  in  killing 
the  decedent. 

If  the  act  of  the  engineer  in  the  present  case  was,  as  we  have 
held,  his  personal  act,  and  not  one  for  which  the  master  was  re- 
sponsible, it  would  be  wholly  immaterial,  on  the  question  of  the 
master's  liability,  whether  the  servant  was  of  ungovernable  tem- 
per, or  habitually  carried  a  pistol  while  on  duty.  If  the  master 
was  liable  because  the  act  was  performed  by  the  servant  within  the 
scope  of  his  employment,  the  employee's  temper  or  unfitness,  and 
the  fact  that  he  carried  a  pistol  with  the  master's  knowledge,  might 
be  circumstances  to  be  considered  on  the  question  of  exemplary 
or  punitive  damages;  but  these  facts  of  themselves  can  not  make 
the  master  liable  for  an  act  done  by  his  servant  outside  the  scope 
of  his  emplojrment  and  for  which  the  master  is  not  otherwise  re- 
sponsible. In  other  words,  we  do  not  think  that  the  fitness,  or  the 
temperament  or  disposition,  of  the  employee,  and  his  private  habits, 
are  material  facts  to  be  considered,  except  on  the  question  of  ag- 
gravation, where  the  master  is  otherwise  liable  for  the  act  of  tlw 
servant. 

For  the  foregoing  reasons,  we  think  the  demurrer  to  the  petition 
should  have  been  sustained  by  the  lower  court. 

Judgment  reversed. 
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3255.     CuNNARD  V.  Childs. 

Ri788CU.y  J.  A  defendant  who  has  been  served  and  who  haa  had  her  day 
in  eourt  can  not  go  behind  the  judgment  by  affidavit  of  illegality,  for 
the  purpose  of  showing  that  she  was  surety  on  the  note  which  is  the 
baaia  of  the  judgment,  and  that  she  is  released  because  of  conduct  of 
the  creditor  prior  to  the  rendition  of  the  judgment.  Civil  Code  (1910), 
S  5311;  Bird  v.  Burgateiner,  108  Oa.  654  (34  S.  E.  183) ;  Steele  v.  At- 
lanta Co,^  01  (M.  64  (16  S.  E.  257). 

Judgment  affirmed. 
Decided  Degembeb  19,  1911. 

Affidavit  of  illegality;  from  city    court    of    Covington — Judge 

Whaley.     February  10,  1911. 

A.  8.  Thurman,  for  plaintiff  in  error. 

B.  W.  MUner,  contra. 


3248.    Coleman  v.  Hullis. 

Russell,  J.  1.  There  was  no  error  in  overruling  the  motion  to  dismias 
because  of  the  alleged  defects  in  the  process. 

2.  The  answer  being  insufficient  in  law  to  constitute  a  defense  to  the  note 
aaed  on,  there  was  no  error  in  striking  it  and  rendering  judgment  in 
faTor  of  the  plaintiff.  Judgment  affirmed, 

DEon>ED  Deoembeb  19,  1911. 

Complaint;  from  city  court  of  Eastman — Judge  GriflSn.    Jan- 
uary 24,  1911. 

/.  A.  Neese,  for  plaintiff  in  error. 
W.  M,  Clements,  contra. 


3261.    BUTLEB  v.  ATLANTA  BUGGY  CO. 

It  appearing,  from  the  evidence  in  behalf  of  the  plaintiff,  that,  even  con- 
ceding that  his  employer  was  guilty  of  negligence,  as  alleged  in  the  pe- 
tition, in  furnishing  him  a  defective  instrumentality  with  which  to  do 
his  work,  his  opportunities  of  discovering  this  defective  condition 
were  equal  if  not  superior  to  those  of  the  employer,  and  that  this  de- 
fective condition  was  patent  to  superficial  observation,  and  was  in  fact 
obeerved  by  the  plaintiff  before  he  was  injured  by  his  voluntary  use 
of  the  defective  instrumentality,  a  nonsuit  was  properly  granted. 
DEdDED  Deoembeb  19,  1911. 
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Action  for  damages;  from  city  court  of  Atlanta— Judge  Reid. 
Kovember  29,  1910. 

Butler  sued  the  Atlanta  Buggy  Company  for  damages  on  ac- 
count of  personal  injuries.  The  court  overruled  a  demurrer  to 
the  petition,  and,  after  the  introduction  of  testimony  for  the  plain- 
tiff, granted  a  nonsuit;  and  the  latter  judgment  is  here  for  re- 
view. The  allegations  of  the  petition  are  in  substance  as  follows: 
Butler  was  an  employee  of  the  defendant  as  a  woodworker,  and 
had  been  so  employed  for  over  two  years,  and  while  he  was  at 
work  endeavoring  to  saw  a  piece  of  wood  with  a  rip  or  buzz  saw 
furnished  him  by  the  defendant  for  that  purpose,  his  left  hand 
was  jerked  against  the  saw,  and  two  of  his  fingers  were  cut  off, 
and  he  was  otherwise  injured.  He  alleges  that  the  saw  was  not  in 
a  proper  condition  to  be  used,  because  several  of  the  teeth  were 
improperly  set;  that  is,  some  of  the  teeth  were  bent  more  than 
the  others.  This  defective  condition  caused  the  plank  that  he  was 
pushing  against  the  revolving  saw  to  jerk  back,  and,  when  these 
imperfect  teeth  came  against  the  plank,  his  hand  was  jerked  against 
the  saw.  He  did  not  know  of  the  defective  condition  of  the  saw, 
and  had  no  opportunity  of  discovering  its  defective  condition  be- 
fore he  used  it,  and  he  was  not  guilty  of  negligence  in  attempting 
io  use  it  in  this  condition.  The  defendant  had  an  employee  whose 
duty  it  was  to  keep  this  saw  in  proper  condition,  and  this  duty 
had  not  been  discharged,  and  an  inspection  by  the  defendant 
tlirough  this  employee  would  have  discovered  this  defective  con- 
dition of  the  saw.  It  is  alleged  that  the  employer  was  negligent 
in  failing  to  furnish  the  plaintiff  with  proper  machinery  with 
which  to  work;  that  in  its  improper  and  defective  condition  the 
saw  was  not  a  safe  instrument  for  him  to  use  at  his  work. 

The  plaintiff  proved  his  employment,  the  nature  of  his  work,  and 
that  several  of  the  teeth  of  the  saw  he  was  using  were  set  out  more 
than  tlie  other  teeth;  that  the  defendant  kept  an  employee  whose 
duty  it  was  to  keep  the  machine  and  tools  in  proper  condition,  and 
that  while  the  plaintiff  was  attempting  to  use  the  saw,  being  igno- 
rant of  its  defective  condition,  his  hand  was  thrown  against  the 
saw;  that  at  the  time  he  received  the  injuries  he  was  pushing 
a  piece  of  plank  about  18  or  20  inches  long,  5  or  6  inches  wide,  and 
three  fourths  of  an  inch  in  thickness,  against  the  revolving  saw,  for 
the  purpose  of  having  it  cut  or  ripped ;  that  the  plank  lacked  only 
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About  5  inches  of  being  sawed  or  ripped  through,  and  while  he  was 
pufihing  the  timber  against  the  saw  the  piece  of  timber  would  rise 
up  and  not  go  through,  and  it  became  necessary  for  him  to  put 
hifi  hand  aronnd  the  saw  to  hold  down  the  timber ;  that,  jnst  as  he 
got  the  plank  or  piece  of  timber  almost  cut  through,  the  saw  raised 
or  jerked  the  plank,  and  his  hand  was  thus  thrown  against  the 
saw  and  injured ;  that  he  was  sawing  the  plank  in  the  usual  and 
proper  way,  and  the  reason  the  plank  rode  the  saw  and  jerked  his 
hand  against  it  was  '^  because  one  of  the  teeth  of  the  saw,  that  was 
bent  too  far  out,  instead  of  going  through  the  slot  which  had  been 
Bawed  in  the  plank,  struck  the  plank  by  the  side  of  the  slot,''  thus 
raising  the  plank  up  and  throwing  his  hand  against  the  saw.  The 
saw  was  about  12  inches  in  diameter,  and  revolved  towards  the 
plank  where  the  timber  was  pushed  against  it.  It  was  set  in  a 
table  having  a  steel  top,  and  almost  a  half  of  the  saw  revolved 
above  the  surface  of  the  table.  The  timber  to  be  sawed  was  pushed 
along  the  surface  of  the  table  to  the  saw. 

The  plaintiff  himself  testified  that  he  had  been  working  as  an 
employee  of  the  defendant  for  about  two  years,  and  that  in  con- 
nection with  this  work  he  made  constant  use  of  the  saw  in  ques- 
tion; that  he  was  an  experienced  workman;  that  he  did  not  no- 
tice the  condition  of  the  saw  on  the  day  of  his  injury,  and  was  do- 
ing his  work  that  day  in  the  proper  and  usual  way;  that  it  was 
necessary  for  him  to  put  his  hand  in  front  of  the  saw  to  hold  the 
plank  down,  as  it  flew  up,  in  order  to  get  it  through  the  saw ;  that 
it  was  a  pi^ce  of  hard  oak  timber ;  that  he  was  using  a  guide  or 
gange  for  the  purpose  of  having  a  straight  line  sawed,  and  that  a 
guide  would  keep  the  line  straight  if  it  was  a  good  one,  but  this 
guide  ** would  just  wobble  about;'*  that  it  was  not  of  any  account, 
and  this  made  crooked  the  line  he  was  endeavoring  to  saw;  that 
he  saw  the  guide  "wobble;"  that  there  was  no  way  to  tighten  it, 
and  that  he  went  on  and  did  the  best  he  could  with  the  "wobbly 
guide,"  because  he  had  not  noticed  its  imperfect  condition  until 
after  he  had  started  sawing  the  plank;  that  he  saw  that  one  of 
the  teeth  was  bent  too  far  out,  but  could  not  tell  upon  which  side 
of  the  saw  the  bent  tooth  was ;  that  he  discovered  the  condition 
of  the  saw  on  that  day,  and  before  he  was  injured,  and  he  had 
not  seen  the  saw  since  that  day.  A  fellow  workman,  who  testified 
in  behalf  of  the  plaintiff,  described  the  manner  in  which   the 
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plaintifPs  injuries  were  received,  about  as  detailed  by  the  plaintiff, 
aad  testified  as  to  the  condition  of  the  teeth  of  the  saw,  stating 
that  he  did  not  give  the  saw  a  close  examination,  but  "just 
glanced  at  it,  and  saw  that  the  teeth  were  irregular;"  that  ^e 
made  a  further  examination  of  it  after  the  injury  occurred,  and  "it 
was  in  about  as  good  condition  as  they  generally  ran  it." 

Moore  &  Branch,  for  plaintiff. 

Smith,  Hammond  &  Smith,  for  defendant. 

Hill,  C.  J.     (After  stating  the  foregoing  facts.)     The  evidence, 
even  when  considered  most  favorably  for  the  plaintiff,  fails  to  show 
that  he  successfully  carried  the  burden  which  the  law  imposed  upon 
him.     It  was  incumbent  upon  him  to  prove,  not  only  that  the  de- 
fendant was  guilty  of  negligence  as  alleged  in  the  petition,  but 
that  he  himself  was  free  from  fault.    The  evidence  leaves  it  doubt- 
ful whether  the  plaintiff's  injuries  resulted  in  fact  from  the  de- 
fective condition  of  the  saw  as  described.    His  fellow  servant,  who 
testified  as  to  the  condition  of  the  saw,  said  that  "it  was  in  about 
as  good  condition  as  they  generally  ran  it."    If  this  was  true,  its 
defective  condition  could  not  have  furnished  a  basis  of  liability 
on  the  part  of  the  defendant,  in  view  of  the  fact  that  the  plaintiff 
was  an  experienced  workman,  and  had  been  for  over  two  years 
familiar  with  the  saw  as  it  was  generally  used  hy  him  in  his  work. 
But,  even  conceding  that  the  saw  was  in  a  defective  condition,  and 
that  it  was  the  duty  of  the  defendant  to  have  had  it  inspected  and 
to  have  remedied  these  defects,  yet  these  things  alone  would  not 
have  entitled  the  plaintiff  to  recover.     The  law  raises  an  implied 
warranty  on  the  part  of  the  master  that  he  will  keep  and  maintain 
the  instrumentalities  with   which  his  employees  are  required   to 
work  free  from  any  hidden  defects,  so  far  as  he  knows  or  in  the 
exercise  of  ordinary  diligence  can  anticipate  or  discover.     It  also 
implies  an  agreement  on  tlie  part  of  the  servant  to  assume  the  risk 
of  all  dangers  that  are  within  his  knowledge,  or  can  be  discovered 
by  him  in  the  exercise  of  ordinary  diligence  on  his  part.    The  obli- 
gation is  mutual.    The  degree  of  diligence  is  the  same,  and,  before 
a  recovery  can  be  had,  the  servant  must  show  that  the  master  vio- 
lated his  implied  obligations,  while  he  himself  fully  performed  the 
obligation  which  the  law  imposed  upon  him.    This  principle  is  well 
settled  and  is  universal,  and  this  court,  as  well  as  the  Supreme 
Court  of  Georgia,  has  made  manv  decisions  emphasizing  the  rule 
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of  mutnal  obligation  which  the  law  imposes  upon  both  the  em- 
ployer and  the  employee.  Some  of  these  decisions  pertinent  to  the 
facts  of  the  case  sub  judice  are  Brown  v.  Rome  Foundry  Co.,  5 
Ga.  App,  143  (62  S.  E.  720) ;  Aitleton  v.  Bxbh  Manufacturing  Co., 
5  (h.  App.  777  (63  S.  E.  918) ;  Flury  v.  Eighiower  Box  &  Tank 
Co.,  132  6a.  300  (64  S.  E.  72) ;  Hendrix  v.  Vale  Royal  Mfg.  Co., 
134  6a.  712  (68  S.  E.  483) ;  White  v.  Kennon,  83  Oa.  343  (9  S.  E. 
1082) ;  Ingram  v.  Hilton  &  Dodge  Lumber  Co.,  108  Oa.  197  (33 
S.  E.  961) ;  Smalh  v.  Southern  Ry.  Co.,  115  Oa.  137  (41  S.  E. 
492) :  Manchester  Mfg.  Co,  v.  Pope,  115  Oa.  542  (41  S.  E.  1015) ; 
Delay  v.  Southern  Ry.  Co.,  115  Oa.  934  (42  S.  E.  218) ;  Worlds  v. 
Georgia  R.  Co.,  99  Oa.  283  (25  S.  E.  646) ;  Zipperer  v.  S.  A.  L. 
Ry.,12dGa.SS7  (58  S.  E.  872). 

The  whole  law  on  the  subject,  however,  is  comprehensively  and 
clearly  stated  in  the  two  sections  of  the  Civil  Code  of  this  State. 
Section  3130  of  the  Civil  Code  (1910)  declares:  "The  master  is 
bound  to  exercise  ordinary  care  .  ,  in  furnishing  machinery 
equal  in  kind  to  that  in  general  use,  and  reasonably  safe  for  all 
persons  who  operate  it  with  ordinary  care  and  diligence.  If  there 
are  latent  defects  in  the  machinery,  or  dangers  incident  to  an  em- 
plo}Tiient,  unknown  to  the  servant,  of  which  the  master  knows  or 
ought  to  know,  he  must  give  the  servant  warning  in  respect 
thereto."  Section  3131  declares:  "A  servant  assumes  the  or- 
dinary risks  of  his  employment,  and  is  bound  to  exercise  his  own 
skill  and  diligence  to  protect  himself.  In  suits  for  injuries  aris- 
ing from  the  negligence  of  the  master  in  failing  to  comply  with  the 
duties  imposed  by  the  preceding  section,  it  must  appear  that  the 
master  knew  or  ought  to  have  known  .     of  the^  defects  or 

danger  in  the  machinery  supplied;  and  it  must  also  appear  that 
the  servant  injured  did  not  know  and  had  not  equal  means  of 
knowing  auch  fact,  and  by  the  exercise  of  ordinary  care  could  not 
have  known  thereof  When  we  apply  these  sections  of  the  code, 
which  simply  embody  well-settled  principles  of  law,  to  the  facts 
proved  by  the  plaintiff,  even  conceding  that  the  master  may  have 
been  negligent  in  furnishing  to  him  a  defective  saw  with  which 
to  do  hid  work,  it  is  perfectly  obvious  that  this  defective  condition 
was  either  actually  or  constructively  known  to  the  plaintiflf.  His 
own  witness  testified  that  he  discovered  the  defective  condition  by 
a  mere  glance  at  the  saw.    The  plaintiff  was  an  experienced  work- 
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man.  He  had  worked  with  this  identical  saw  repeatedly.  He  had 
been  working  with  it  that  very  day.  According  to  his  testimony 
he  did  actually  notice  that  it  "wobbled"  and  was  not  proceeding 
in  its  normal  way.  If  his  coemployee,  by  a  glance,  discovered  that 
its  teeth  were  deflected  from  their  normal  position,  could  not  the 
plaintiff,  when  he  was  about  to  use  it,  and  was  actually  using  it, 
also  have  seen  its  defective  condition,  which  he  described,  and 
which  he  says  caused  his  injuries?  Indeed,  he  must  have  seen  it, 
because  he  fully  described  its  condition,  and  testified  that  he  did 
not  see  the  saw  for  months  after  his  injuries.  His  own  evidence 
affirmatively  shows  that  he  not  only  had  an  equal  opportunity  with 
the  master  to  discover  the  defective  condition  of  the  saw,  but  had 
a  better  opportunity  than  the  master  to  make  this  discovery. 

Learned  counsel  for  the  plaintiff  insists  that,  as  a  general  de- 
murrer had  been  overruled,  his  right  to  recover,  if  he  proved  the 
allegations  of  his  petition,  was  settled.    But  did  he  prove  the  alle- 
gations of  his  petition  ?    The  principal  allegations  of  his  petition, 
on  proof  of  which  alone  he  was  entitled  to  recover,  were  that  the 
saw  was  defective,  that  its  defective  condition  was  unknown  to 
him,  and  that  this  condition  could  not  have  been  known  to  him 
by  the  exercise  of  ordinary  diligence  and  care.     It  was  necessary 
for  him  to  show  these  things,  even  after  he  had  proved  that  the 
master  was  guilty  of  negligence  in  furnishing  him  a  defective  tool 
with  which  to  work.     But  the  evidence  in  his  behalf  utteriy  fails 
to  show  this.     A  faithful  employee,  who  is  injured  in  the  zealous 
service  of  his  master,  is  entitled  to  compensation  for  any  injuries 
that  he  may  receive,  caused  by  his  master^s  negligence,  and  which 
could  not  have  been  avoided  by  him  in  the  exercise  of  ordinary 
care  and  prudence;  and  this  court  will  not  be  diligent  to  detect 
the  negligence  of  a  faithful  and  zealous  servant.    But  where  that 
rule  of  justice,  to  wit,  the  rule  of  mutual  obligation,  is  clearly  vio- 
lated by  the  failure  of  the  servant,  either  through  recklessness  or 
negligence,  to  avail  himself  of  his  senses,  aided  by  his  experience, 
in  discovering  defects  in  the  instrumentalities  with  which  he  is 
working,  and  which  are  discoverable  even  by  a  glance  of  the  eye, 
and  can  not  possibly  be  hidden  from  the  view  of  any  one  who  looks 
at  the  instrumentality  in  the  light  of  day,  the  zeal  and  fidelity  of 
the  servant  is  not  suflBcient  to  overcome  such  manifest  negligence. 
A  careful  study  of  the  evidence  for  the  plaintiff,  giving  to  it  every 
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reasonable  infetc&ce  that  would  support  his  claim  to  recover  dam- 
ages, leads  us  to  the  conclusion  that  the  question. of  his  negligence, 
imder  well-settled  principles  of  law,  was  not  even  issuable,  and  the 
judge  properly  awarded  a  nonsuit.  Judgment  affirmed. 


CALHOUN  BRICK  CO.  v.  PATTILLO  LUMBER  CO. 

1.  The  recording  of  a  materialman's  claim  of  lien  on  the  proper  book 
in  the  ofSce  of  the  clerk  of  the  superior  court  in  the  county  where  the 
property  upon  which  the  lien  is  claimed  is  situated,  within  three 
months  after  the  material  is  furnished,  substantially  in  the  form  pre- 
scribed by  the  statute,  is  a  sufficient  record,  although  the  entry  of 
filing  and  recording,  and  the  actual  inscribing  of  the  claim  of  lien, 
may  have  been  done  by  an  employee  of  the  clerk,  charged  specially  with 
roeh  clerical  work  in  the  office.  It  is  the  fact  of  record,  and  not  the 
mere  ministerial  or  mechanical  act  of  recording  that  is  essentiaL 

1  A  claim  of  lien  for  material  furnished  for  building  purposes  from 
time  to  time  under  one  and  the  same  contract  is  recorded  in  time,  if 
the  record  of  the  claim  be  made  within  three  months  from  the  deliyery 
of  the  last  item  constituting  a  part  of  the  running  account  covered  by 
the  contract,  although  many  items  of  the  accoimt  had  been  furnished 
more  than  three  months  from  the  date  of  record. 
Decided  December  19,  1911. 

Money  rule ;  from  city  court  of  Atlanta — Judge  Reid.  January 
31,. 1911. 

Thomas  &  King,  for  plaintiflP  in  error. 

B.  A.  Stephens,  Walter  McElreath,  contnu 

Hill,  C.  J.  The  questions  in  this  case. arose  on  a  rule  against 
the  sheriff  for  distribution  of  a  fund  in  his  hands,  realized  from 
the  sale  of  property  under  execution.  There  were. two  claimants  of 
the  fund,— the  Pattillo  Lumber  Company  claiming  it  under  a  ma- 
teriahnan's  lien,  and  the  Calhoun  Brick  Company  under  a, general 
execution.  The  judge,  by  agreement,  heard  the  case  without  the 
interrention  of  a  jury,  and  decided  that  the  materialman's  lien  had 
priority. 

It  is  admitted  that  if  the  materialman's  lien  was  valid,  it  was 
entitled  to  priority  of  payment,  and  there  was  no  contention  that 
this  claim  of  lien  was  not  in  due  form,  or  that  it  was  not  recorded 
in  the  proper  oflSce  on  the  proper  book.  But  its  validity  is  chal- 
lenged on  two  grounds:  (1)  Because  the  entry  of  filing  and  re- 
ewding  was  not  made  by  the  clerk  of  the  superior  court,  but  was 
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made  by  a  clerk  employed  in  his  office  and  not  in  his  presence; 
that  the  entry  of  filing  and  recording,  as  well  as  the  recording  of 
the  claim  of  lien,  was  made  by  this  employee,  he  writing  the  name 
of  the  clerk ;  that  this  clerk  was  employed  in  the  office  of  the  clerk 
of  the  superior  court  in  doing  the  actual  work  of  writing  on  the 
books  of  the  clerk^s  office.  (2)  That  the  claim  of  lien  was  not  filed 
for  record  in  the  office  of  the  clerk,  or  recorded,  within  three  months 
after  the  material  had  been  furnished.  The  evidence  showed  that 
some  of  the  material  for  which  the  lien  was  claimed  was  furnished 
within  three  months  before  the  filing  for  record  of  the  claim  of 
lien,  but  it  was  insisted  this  material  was  not  included  in  the  ma- 
terial furnished  in  the  original  contract,  but  was  extra  material, 
ordered  from  time  to  time,  and  was  not  a  part  of  the  account,  and 
therefore  could  not  be  included  in  the  claim  of  lien.  The  judge 
found  against  this  contention,  holding  that  these  items  of  the  ac- 
count constituted  a  part  of  the  running  account  furnished  from 
time  to  time  under  one  and  the  same  contract,  and  that  the  record 
of  the  claim  of  lien  was  made  three  months  from  the  delivery  of 
the  material  constituting  several  of  these  last  items. 

1.  The  recording  of  the  materialman's  claim  of  lien  in  the  of- 
fice of  the  clerk  of  the  superior  court  in  the  county  where  such 
property  is  situated,  within  three  months  after  such  material  is 
furnished,  substantially  in  the  form  as  designated  in  the  statute, 
is  legally  sufficient.  Civil  Code  (1910),  §  3353,  par.  2.  A  claim  of 
lien  must  not  only  be  filed  for  record,  but  must  be  recorded  within 
three  months  after  the  material  shall  have  been  furnished,  to  meet 
the  requirements  of  the  statute.  If  the  claim  of  lien  is  actually 
recorded  on  the  proper  book  in  the  clerk's  office,  in  so  far  as  the 
record  is  concerned  the  creation  of  the  lien  is  established.  Jonea 
V.  Kern,  101  Oa,  309  (28  S.  E.  850).  The  omission  of  the  clerk  to 
enter  the  fact  of  the  record  on  the  original  paper,  if  the  record  was 
actually  made,  would  not  invalidate  or  affect  its  regularity.  Grice 
V.  Ilaskins,  73  Oa.  701.  In  other  words,  it  is  the  fact  that  the 
claim  is  duly  recorded  in  the  proper  office  and  on  the  proper  book 
that  is  necessary,  and  it  is  immaterial  whether  the  clerk  himself, 
or  some  one  in  his  office  and  in  his  employ,  does  the  physical  act 
of  recording,  for  the  writing  of  the  lien  upon  the  record  is  a  mere 
ministerial  or  mechanical  duty,  and  can  be  properly  performed  by 
any  one  employed  in  the  office  by  the  clerk  who  is  charged  with 
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the  duty  of  making  such  recordation.  The  act  of  recording  does 
not  require  the  exercise  of  any  judgment  or  discretion  on  the  part 
of  the  clerk.  It  is  purely  a  mechanical  or  executive  act,  and  can 
be  delegated  by  the  clerk  to  an  employee  in  his  oflSce,  unless  this 
ia  expressly  prohibited  by  statute.  Mechem  on  Public  OflScers, 
§  567;  Barton  v.  Siate,  120  Ga.  307  (47  S.  E.  969).  The  decisions 
relied  upon  by  counsel  for  the  plaintiff  in  error  relate  to  cases  in- 
yolving  some  act  which  the  statute  expressly  requires  shall  be  per- 
formed by  the  oflBcer  in  person,  or  which  necessitates  the  exercise 
of  gome  judgment  or  discretion,  or  to  cases  referring  to  the  signing 
of  something  in  the  nature  of  judicial  writs,  such  as  the  issuance 
of  subpoenas,  or  executions,  and  official  documents  of  like  charac- 
ter. We  think,  therefore,  that  the  learned  trial  judge  very  properly 
held  that  the  claim  of  lien  was  valid,  notwithstanding  the  fact  that 
the  entry  of  filing  and  recording  had  been  made  by  an  employee 
in  the  clerFs  office  who  was  specially  charged  with  that  work ;  the 
claim  of  lien  having  been  duly  recorded  in  the  proper  office  on  the 
proper  book. 

8.  The  second  objection  to  the  validity  of  the  lien  involves  a 
question  of  fact,  largely  to  be  determined  by  an  inspection  of  the 
items  of  the  accoimt,  and  there  was  ample  evidence  to  sustain  the 
finding  on  this  point.  The  documentary  evidence  clearly  showed 
that  the  claim  of  lien  was  recorded  within  three  months  from  the 
delivery  of  some  of  the  items  of  the  material  which  constituted  as 
a  whole  the  claim  of  lien,  and  it  is  well  settled  that,  if  the  record- 
ing was  within  three  months  from  the  delivery  of  the  last  item  of 
the  material  constituting  the  lien,  this  requirement  of  the  statute 
would  be  fulfilled.  Alexander's  Lien  Laws  of  the  Southeastern 
States,  and  cases  cited  on  page  188.  Judgment  ajfirmed. 


3274.    FLETCHER  v,  YOUX(^  et  aJ.,  a^lministrators. 

1.  The  execution  of  a  promissory  note  is  evidence  of  a  full  settlement  of 
all  debts  up  to  the  date  thereof,  except  such  as  are  specially  excepted 
at  the  time;  and  where  the  maker  sues  the  payee  for  a  debt  alleged  to 
have  been  due  before  the  execution  of  the  note,  the  giving  of  the  note  to 
the  payee  is  presumptive  evidence  that  he  had  paid  the  debt  to  the  maker 
before  or  when  the  note  was  executed.  This  presumption  can  be  re- 
butted. 
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2.  The  admissioii  of  secondary  evidence  is  generally  not  ground  for  rever- 
sal, where  otherwise  there  is  sufficient  legal  evidence  in  proof  of  tbe 
fact  to  which  the  secondary  evidence  relates. 

3.  Where  the  plea  of  payment  is  filed,  and  there  is  evidence  to  support 
the  plea,  it  is  not  erroneous  to  charge,  in  effect,  that  if  the  jury  believe, 
from  the  evidence,  that  the  defendant  in  fact  paid  the  debt  to  the 
plaintiff,  the  time  and  place  when  and  where  he  paid  it  are  im- 
material. Evidence  of  the  time  and  place  of  payment  might  add  pro- 
bative value  to  the  proof  relied  upon  to  establish  the  plea,  but  the  set 
of  payment  is  the  essential  fact  to  be  shown. 

4.  The  evidence  and  inferences  reasonably  deducible  therefrom  were  suf- 
ficient to  raise  the  presumption  that  the  debt  sued  for,  if  it  ever  ex- 
isted, had  in  fact  been  paid  by  the  defendant;  and,  no  error  of  law 
appearing,  the  verdict  in  his  behalf  must  stand. 

i  Decided  December  19,  1911. 

Action  for  contribution;  from  city  court  of  Ocilla — Judge  Ox- 
ford.   January  28,  1911. 

Fletcher  brought  suit  against  Love  Young  and  W.  W.  D.  Branch, 
|M  administrators  of  (Jeorge  Young,  alleging  that  on  May  15,  1902, 
he  and  Gteorge  Young  signed,  a^  sureties,  the  note  of  one  J.  B. 
Harris  for  $2,000 ;  that  Harris  died  without  paying  the  note,  and 
subsequently  the  plaintiff  paid  it  to  the  Bank  of  Tifton,  and  by 
reason  of  this  payment  his  cosurety,  George  Young,  became  in- 
debted to  him  in  the  sum  of  $1,000,  with  interest  from  the  time  of 
pajrment;  that  on  December  6,  1908,  George  Young  died  without 
having  paid  him  any  part  of  the  $1,000,  and  this  suit  was  for  the 
purpose  of  enforcing  contribution.  The  defendants  filed  an  answer 
setting  up  that  if  any  liability  ever  existed  against  their  intestate, 
as  surety  upon  the  note  sued  on,  the  liability  had  been  paid  off 
and  discharged  by  him,  and  that  the  defendants,  as  administrators, 
did  not  owe  the  plaintiff  any  amount  whatever  upon  the  note.  In 
other  words,  they  alleged  that  the  intestate  had  paid  to  the  plain- 
tiff whatever  amount  he  became  indebted  because  of  cosuretyship 
on  the  note,  if,  indeed,  such  indebtedness  ever  existed.  On  the 
trial  the  plaintiff  proved  by  the  cashier  of  the  Bank  of  Tifton  that 
the  $2,000  note  was  given  by  J.  B.  Harris,  as  maker,  with  the  plain- 
tiff, Fletcher,  and  the  decedent,  George  Young,  as  sureties,  and  that 
Fletcher  "had  paid  the  note  in  full  to  the  bank."  The  plaintiff 
testified  that  the  original  note  for  $2,000  had  been  lost ;  that  he  had 
paid  this  original  note  by  a  renewal  note  to  the  bank,  which  re- 
newal note  he  paid  when  the  same  became  due. 

In  support  of  the  plea  of  payment,  it  was  shown  by  the  defend- 
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ants  that  in  October,  1906,  Fletcher  and  George  Young  had  made 
a  settlement  of  their  financial  matters,  and  in  this  settlement  it 
was  shown  that  Fletcher  was  indebted  to  Young  in  the  sum  of 
$440,  for  which  amount  Fletcher  then  gave  his  due-bill,  or  promis- 
sory note,  to  Young;  that  Fletcher,  during  the  life  of  Young,  made 
two  payments  on  this  due-bill,  and  after  George  Young^s  death 
paid  the  balance  to  the  administrators;  that  at  the  settlement  be- 
tween Fletcher  and  Young,  Fletcher  made  no  mention  whatever 
of  the  fact  that  he  had  paid  this  note  of  Harris,  on  which  he  and 
Young  were  cosureties,  and  made  no  claim  against  Young  for  any 
contribution  on  account  of  any  alleged  indebtedness  arising  from 
such  payment ;  that  Fletcher  and  Young  resided  about  three  miles 
apart,  and  were  good  friends ;  that  prior  to  his  death  Young  was 
sick  about  15  months,  and  during  that  time  the  defendant  Branch 
looked  after  Young's  business,  and  Fletcher  made  no  statement  to 
Branch  during  this  entire  time  as  to  any  indebtedness  which  he 
claimed  against  Young  on  account  of  having  paid  the  Harris  note ; 
and  that  nothing  was  ever  said  about  it  by  Fletcher  imtil  four  and 
a  half  years  after  Young  died,  when,  for  the  first  time,  he  claimed 
the  amount  for  which  tie  suit  was  brought. 

It  further  appeared  that  during  all  the  time  from  1902,  when 
Fletcher  claims  to  have  paid  the  note  to  the  bank,  until  1908, 
when  Young  died,  a  period  of  six  years.  Young  was  entirely  sol- 
vent; that  his  estate  was  worth  from  $17,000  to  $18,000;  and  that 
he  owed  no  debts  at  the  time  of  his  death,  except  his  physician's 
bill  for  his  last  sickness,  and  $3.45,  which  he  owed  as  a  store  ac- 
count to  Fletcher.  It  was  further  shown  that  during  this  same 
period  between  1902  and  1908  Fletcher  was  practically  insolvent, 
and  in  proof  of  the  fact  of  his  insolvency  defendants  introduced 
from  the  execution  dockets  two  unsatisfied  executions  against  him, 
amounting  to  $150  principal,  and  $281  principal,  and  they  in- 
sisted before  the  jury  that  all  these  circumstances  were  sufficient 
to  raise  a  presumption  that  if  Young  ever  did  owe  the  amount  to 
Fletcher  for  which  he  brought  suit,  it  had  been  fully  paid  by 
Young,  and  that  these  facts,  taken  all  together,  were  sufficient  to 
warrant  the  jury  in  finding  a  verdict  in  favor  of  the  defendants. 

Fletcher's  motion  for  a  new  trial  contained,  besides  the  usual 
general  grounds,  the  following  special  assignments  of  error : 

(1)    He  moved  the  court,  first,  to  exclude  all  the  testimony  of 
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the  defendant  Branch,  relating  to  the  due-bill  given  by  Fletcher  to 
Young  in  the  settlement  between  the  two,  on  the  ground  that  the 
evidence  was  irrelevant  and  immaterial,  and  illustrated  no  issue 
in  the  case;  which  motion  was  overruled  by  the  court. 

(2)  The  court,  over  the  objection  of  movant,  admitted  the 
general  execution  docket  of  Irwin  county,  Ga.,  showing  the  execu- 
tions in  favor  of  the  Holmes  Savings  Bank  v.  T.  Y.  Fletcher,  for 
$150,  principal,  and  that  of  Frank  &  Co.  v.  Fletcher,  for  $221, 
principal,  both  of  which  were  dated  April  15,  1907.  He  objected 
to  the  admission  of  this  evidence,  on  the  grounds  that  it  was  ir- 
relevant, immaterial,  and  illustrated  no  issue  in  the  case,  and  be- 
cause the  execution  docket  was  not  the  best  and  highest  evidence 
of  the  facts  sought  to  be  proved. 

(3)  Because  the  court  erred  in  charging  the  jury  as  follows: 
"The  defendants'  contentions  have  been  stated  to  you  in  the  be- 
ginning, and  I  charge  you  that  the  execution  of  a  promissory  note 
or  due-bill  by  one  party  to  another  is  evidence  in  law  that  all  prior 
past-due  accounts  owing  from  the  payee  of  the  due-bill  or  note 
to  the  maker  of  the  same  is  settled,  without  they  are  excepted;" 
the  ground  of  objection  being  that  the  charge  was  not  applicable 
to  the  facts  as  developed  by  the  evidence. 

(4)  The    court    erred    in    charging  the  jury  as  follows:     "I 
charge  you  that  if  you  should  find  that  Fletcher  gave  to  George 
Young,  during  his  lifetime,  a  certain  note  or  due-bill,  after  the 
indebtedness  sued  for  is  alleged  to  be  due,  then  that  would  be 
presumptive  evidence  that  the  debt,  if  any  ever  existed,  was  can- 
celed; and  if  you  should  believe  that  this  presumption  has  not 
been   rebutted   and   explained   by   the  facts   or  circumstances,  or 
the  evidence  in  the  case,  then  you  would  be  authorized  to  find  for 
the  defendants;  it  being  a  matter,  however,  entirely  for  you  to 
say  as  to  whether  or  not,  considering  the  case  as  a  whole,  the  pre- 
sumption referred  to  has  been  explained  or  rebutted."     It  is  in- 
sisted that  this  charge  was  not  applicable  to  the  facts  as  developed 
by  the  evidence,  inasmuch  as  it  was  shown  that  the  due-bill  in 
fjuestion  was  given  as  a  part  of  a  distinct  and  separate  transaction 
from  the  indebtedness  sued  on,  and  entirely  apart  from  it:  and 
that  it  was  error,  for  the  further  reason  that  it  charged  afiirma- 
tively  that  the  evidence  of  the  defendants  had  raised  a  presump- 
tion that  pavment  had  been  made,  and  that  it  was  incumbent  on 
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the  part  of  the  plaintiff  to  rebut  or  explain  such  presumption  and 
overcome  the  same  with  evidence. 

(5)  The  court  erred  in  charging  to  the  effect  that  payment 
may  be  established  by  facts  and  circumstances,  without  fixing 
the  time  and  place  of  payment:  "the  question  of  payment  being 
detennined  by  you  from  the  facts  in  the  case." 

R.  D.  Smith,  J.  J.  Walker,  ER'ins  &  Wall,  for  plaintiff. 

ff.  J.  Quincey,  L,  Kennedy,  for  defendants. 

Hill,  C.  J.     (After  stating  the  foregoing  facts.) 

1.  The  exception  relating  to  exclusion  of  the  evidence  of  settle- 
ment and  the  giving  of  a  due-bill  by  Fletcher  to  Young,  and  the 
charge  of  the  court  relating  to  the  effect  of  this  evidence,  may  be 
disposed  of  together.  If  the  evidence  was  admissible,  clearly  the 
charge  was  pertinent  and  correct.  Unquestionably  the  evidence 
was  admissible.  In  fact,  the  circumstance  which  tended  to  prove 
that  the  decedent  Young,  intestate  of  the  defendants,  did  not  owe 
the  plaintiff,  Fletcher,  an3rthing  was  admissible  in  support  of  the 
answer  of  payment.  The  fact  that  Fletcher  and  Young  had  a 
settlement  of  their  matters,  and  as  a  result  of  this  settlement 
Fletcher  gave  his  due-bill  or  promissory  note  to  Young,  was  a 
circumstance  of  more  or  less  probative  value  that  Young  did  not 
owe  Fletcher  anything  at  that  time;  for,  if  he  had  been  indebted 
to  Fletcher,  there  would  have  been  no  reason  why  Fletcher  should 
have  given  him  his  due-bill  or  promissory  note,  and  if  there  was 
a  settlement  between  them,  it  is  fair  to  presume  that  all  mutual 
accounts  and  claims  would  have  then  been  made  and  adjusted, 
and  a  balance  struck  between  them.  That  this  in  fact  was  done 
in  the  settlement,  and  the  balance  was  in  favor  of  Young,  is  in- 
dicated by  the  fact  that  Fletcher  did  give  his  due-bill  or  promis- 
soiy  note. 

As  early  as  in  the  case  of  Mills  v.  Mercer,  Dudley's  Reports,  158, 
it  was  held  that  the  execution  of  a  promissory  note  is  evidence 
in  law  of  a  full  settlement  of  accounts  up  to  the  date  thereof,  ex- 
cept such  as  were  especially  excepted  at  the  time  of  the  settle- 
ment ;  and  the  excerpt  excepted  to  is  in  the  very  language  of  this 
opinion.  Of  course,  the  presumption  was  not  conclusive.  The 
court  correctly  stated  that  it  was  an  inference  of  fact,  and  subject 
to  be  rebutted  by  evidence. 

In  Baidwin  v.  Walden,  30  Oa,  829,  it  was  held  that  a  credit  on 
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a  note,  put  there  by  the  maker,  is  presumptive  eyidence  that  there 
was  no  account  due  by  the  holder  to  the  maker.  Both  of  these 
cases  are  referred  to  with  approval  in  Broughton  v.  Thornton,  50 
Oa,  571. 

It  is  not  objected  here  that  these  excerpts  from  the  charge  did  not 
state  a  correct  principle  of  law,  but  they  are  objected  to  for  the 
alleged  reason  that  they  do  not  illustrate  any  issue  in  the  case.  It 
seems  to  us  that  they  do  illustrate  the  only  issue  in  the  case,  to 
wit,  whether  or  not  Young  owed  Fletcher  the  debt  for  which  the 
administrators  were  being  sued ;  it  being  contended  that  if  Young 
did  in  fact  owe  this  debt  to  Fletcher,  and  it  was  in  existence  at 
the  time  of  the  proved  settlement  between  them,  it  was  either 
included  in  the  settlement,  or  did  not  exist,  because  not  then  re- 
ferred to  by  Fletcher;  the  witness  testifying  that  he  was  present 
when  the  settlement  was  made,  and  no  reference  was  made  to  this 
debt  by  Fletcher  to  Young.  In  Norton  v.  Aiken,  134  Oa.  24  (67 
S.  E.  425),  it  is  said  that  "any  circumstance  which  tends  to  make 
the  proposition  of  payment  more  or  less  probable  may  be  considered 
by  the  jury."  Certainly  the  failure  of  Fletcher  to  mention  this 
debt  to  Young  at  the  time  of  the  settlement  was  a  circumstance 
which  tended  to  establish  the  fact  that  Young  did  not  owe  Fletcher 
the  debt. 

It  is  insisted  by  learned  counsel  for  the  plaintiff  that  the  testi- 
mony as  to  this  settlement  and  the  giving  of  this  due-bill  or  note 
was  not  relevant,  and  the  charge  of  the  court,  relating  thereto^ 
was  not  pertinent,  because  the  settlement  was  as  to  different  matters 
between  Fletcher  and  Young  than  that  growing  out  of  his  right  of 
contribution  as  a  cosurety  for  Harris.  This  may  affect  the  proba- 
tive weight  or  value  of  the  testimony,  but  does  not  destroy  its  rele- 
vancy, or  make  improper  the  charge  referred  to.  Of  course,  if 
the  due-bill  given  by  Fletcher  to  Young  had  been  given  expressly  in 
reference  to  a  claim  of  Fletcher  against  Young,  growing  out  of 
his  relation  of  cosurety  on  the  note  given  by  Harris  to  the  bank 
and  its  payment  by  Fletcher,  it  would  have  been  conclusive  against 
Fletcher.  But  it  was  a  circumstance,  in  any  event,  which  tended 
to  raise  a  presumption  against  him  that  Young  did  not  owe  him 
anything  at  the  time  of  the  settlement;  for  it  must  be  conceded 
that,  being  an  insolvent  man,  according  to  the  evidence,  Fletcher 
would  hardly  have  been  giving  his  due-bill  or  promissory  note 
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to  a  creditor,  if,  at  that  time,  this  creditor  was  in  his  debt.  He 
would  have  claimed  the  debt,  and  would  then  have  insisted  upon 
its  payment.  So  we  conclude  on  this  part  of  the  case  that  the 
evidence  was  properly  admitted,  and  the  charge  was  properly 
given. 

2.  In  the  ruling  of  the  court  in  admitting  in  evidence  the  gen- 
eral execution  docket,  showing  the  entry  of  the  executions  against 
Fletcher,  there  was  probably  error.  The  evidence  was  secondary; 
the  best  evidence  being  an  exemplified  copy  of  these  entries.  This 
error,  however,  was  not  material,  and  hardly  contributed  to  the 
verdict  The  existence  of  the  unpaid  executions  was  only  a  slight 
cireumstance  against  the  plaintiff;  and,  irrespective  of  this  evi- 
dence, in  our  opinion  the  verdict  is  amply  supported. 

3.  There  was  no  error  in  the  charge  of  the  court  that  payment 
might  be  established  by  facts  or  circumstances,  without  fixing  the 
time  or  place  of  payment ;  the  question  of  payment  being  one  for 
the  jury  to  determine  from  the  facts  in  the  case.  It  is  the  fact  of 
payment,  and  not  the  time  or  place  of  the  pa3rment,  that  is  the 
essential  fact  to  be  proved;  and  if  the  evidence  established  the 
/act  of  payment,  it  is  wholly  immaterial  that  it  did  not  go  further 
and  prove  the  place  and  time  when  the  pa3rment  was  actually 
made.  Proof  of  the  time  and  place  of  payment  might  render  the 
evidence  of  payment  stronger,  but  certainly  the  failure  to  prove  the 
time  and  place  could  not  destroy  the  probative  value  of  the  proof 
that  payment  was  in  fact  made. 

4.  We  think  there  was  sufficient  evidence  to  warrant  the  jury 
in  coming  to  the  conclusion  that  if  Young,  the  intestate  of  the  de- 
fendants, ever  owed  Fletcher  the  $1,000,  he  paid  the  debt  during 
his  lifetime.  Fletcher  alleges  that  he  paid  this  note  on  which 
Young  was  cosurety  to  the  bank  in  1902.  For  six  years  there- 
after he  made  no  claim  upon  Young  for  contribution,  although' 
during  that  time  Young  was  entirely  solvent  and  lived  near 
Fletcher,  and  during  that  time  Fletcher  had  had  a  settlement  with 
Young,  and  had  given  Young  his  due-bill  for  $440.  During  this 
time,  also.  Young  was  sick  for  15  months,  and  Branch,  one  of  the 
administrators,  attended  to  his  business;  and  yet  Fletcher,  with 
no  written  evidence  that  he  had  paid  the  surety  debt  of  Harris 
in  his  possession  (for  he  testified  that  he  had  lost  the  note  which 
he  had  paid),  did  not  say  one  word  as  to  the  existence  of  this  debt. 
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either  to  Young  or  to  his  agent,  Branch.  These  facts  and  circum- 
stances, taken  all  together,  fully  warrant  the  inference,  either  that 
Young  had  never  owed  the  debt  sued  for,  or,  if  he  had  owed  it, 
had  paid  it;  and  this  reasonable  inference  was  not  in  any  manner 
rebutted  by  evidence.  No  error  appears  to  have  been  committed, 
the  verdict  is  supported  by  the  evidence,  and  the  court  did  not  err 
in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

Powell,  J.,  concurring  specially.  I  doubt  that  the  presumption 
or  inference  of  settlement  of  previous  differences  arising  from  the 
giving  of  a  note  or  due-bill  is  as  broad  as  the  opinion  of  the  Chief 
Judge  indicates,  but,  as  applied  to  the  facts  of  the  present  case, 
the  charge  was  not  misleading  or  erroneous.  Besides,  it  should 
not  be  overlooked  that  the  alleged  indebtedness  for  contribution 
had  become  barred  by  the  statute  of  limitations,  before  the  death 
of  the  decedent,  even  if  it  had  not  been  discharged.  Though  the 
statute  of  limitations  was  not  pleaded,  the  very  fact  of  the  lapse  of 
time,  without  claim  of  indebtedness,  greatly  enhances  the  infer- 
ence arising  from  the  giving  of  the  due-bill.  ' 

Judge  Russell  authorizes  me  to  state  that  he  concurs  with  these 
views. 


3284.     Henderson  r.  De  Medtcts. 

Hill,  C.  J.  The  possession  of  the  personal  property  described  in  the 
possessory  warrant  was  not  acquired  by  the  defendant  by  any  of  the 
modes  set  forth  in  section  5371  of  the  Civil  Code  (1910),  and  a  judg- 
ment in  favor  of  the  plaintiff  was  for  that  reason  unauthorized,  and, 
on  certiorari,  the  court  properly  set  it  aside  and  rendered  final  judg- 
ment in  favor  of  the  defendant.  Dennard  v.  Butler,  2  Oa.  App,  198 
(58  S.  E,  297)  ;  Brown  v.  Todd,  124  Oa.  939   (53  S.  E.  687). 

Judgment    affirmed, 
Dectoed  December  19,  191 1. 

Certiorari;  from  Richmond  superior  court — Judge  H.  C.  Ham- 
mond.    January  20,  1911. 
B.  B.  McCowen,  for  plaintiff. 
Pierce  Brothers,  for  defendant. 
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3331.    Hazzarb  v.  Mayor  and  Aldermex  of  Savannah. 

Russell,  J.  Even  if  the  evidence  was  insufficient  to  authorize  the 
verdict  rendered  by  the  justice  of  the  peace,  the  judge  of  the  supe- 
rior court  erred  in  rendering  final  judgment  in  favor  of  the  defend- 
ant In  sustaining  the  certiorari,  he  should  have  ordered  a  new 
trial,  for  the  plaintiff  might  be  able  to  supply  any  deficiency  of  evi- 
dence on  another  trial.  The  judgment  is  therefore  affirmed,  with  di- 
rection that  it  operate  to  order  a  new  trial  in   the  justice's  court. 

Judgment  affirmed,  icith  direction. 
Decided  December  19,  1911. 

Certiorari ;  from  Chatham  superior  court— Judge  Charlton.    July 
20, 1911. 

Twiggs  &  Gnzan,  for  plaintiff  in  error. 
Samuel  B.  Adams,  H,  E.  Wilson,  contra. 


3345,  3346.     Chandler  r.  Atlantic  Coast  Line  T?ailroad  Co. 
et  ah,  and  vice  versa. 

Hill,  C.  J.  Tlie  constitutional  questions  raised  by  the  record  in  this 
case  were  certified  to  the  Supreme  Court  for  instruction,  and  the  de- 
cision of  that  court  thereon,  rendered  August  15,  1911  (136  Oa.  638, 
71  S.  E.  1066),  is  controlling,  and  requires  a  reversal  on  the  main 
bill  of  exceptions.  The  judgment  on  the  cross-bill  of  exceptions  is  af- 
firmed, as  the  special  demurrer  was  without  merit. 
Judgment  reversed  on  main  hill  of  ewceptions;  affirmed  on  crosa-hill. 
Decided  December  19,  1911. 

Action  for  damages;  from  city  court  of  Waycross— Judge  Ijank- 
ford.    January  17,  1911. 

Crawley  &  Crawley y  R.  L.  B enter,  John  S,  Walker,  for  plaintiff. 

Bennet,  Twitty  <£-  Reese,  Wilson,  Bennett  &  Lambdin,  for  de- 
fendants. 


3353.     SAMS  r.  COVTNGTOX  RFCIGY  CO. 

Tke  statute  prescribing  the  character  of  service  in  suits  where  minors 
are  interested  or  are  parties  does  not  strictly  apply,  where  there  is  a 
seizure  of  property  imder  foreclosure  proceedings,  and  the  minor  whose 
property  is  seized  makes  the  process  in  rem  (otherwise  final)  mesne, 
by  making  the  counter-affidavit.  The  issue  before  the  court  is  not  made 
^  service,  but  is  made  by  seizure  and  the  filincr  of  the  counter-affidavit. 
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In  such  case  the  absence  of  a  prochein  ami  or  guardian  ad  litem  as  a 
party  is  an  irregularity,  amendable  before,  and  cured  by,  the  verdict. 
Decided  Decembeb  19,  1911. 

Foreclosure  of  lien;  from  city  court  of  Covington — Judge 
Whaley.     March  25,  1911. 

Sogers  &  Knox,  for  plaintiff  in  error. 

G.  C,  King,  contra. 

Hill,  C.  J.  The  plaintiff  in  error  was  the  owner  of  an  ttutomo- 
bile,  which  was  repaired  by  the  defendant  in  error.  He  did  not 
pay  for  the  repairs,  and  the  defendant  in  error  foreclosed  its  lien 
as  a  mechanic,  against  him,  for  the  sum  of  $30  for  materials  fur- 
nished and  repair  work  on  the  automobile.  He  filed  a  counter- 
affidavit,  setting  up  that  the  amount  sworn  to  be  due  was  not  due, 
and  alleging  that  the  plaintiff  did  not  complete  and  perform  its 
contract  according  to  the  agreement,  and  he  had  been  thereby 
damaged  in  the  sum  of  $50 ;  and  he  also  executed  a  replevy  bond. 
When  the  issue  thus  made  was  called  for  trial,  he  was  absent  and 
not  represented  by  attorney,  and  the  jury  found  a  verdict  against 
him  for  $30,  upon  which  a  judgment  was  entered.  During  the 
same  term  he  presented  to  the  court  a  petition  to  set  aside  the  ver- 
dict and  judgment,  alleging  that  he  was  a  minor  when  the  verdict 
and  judgment  were  rendered,  and  had  a  statutory  guardian  (giv- 
ing his  namte),  and  that  this  guardian  was  not  served  in  the  case 
or  made  a  party  thereto,  and  no  guardian  ad  litem  was  appointed 
by  the  court.  The  judge's  refusal  to  set  aside  the  judgment  ia 
the  error  assigned. 

Section  5565  of  the  Civil  Code  (1910)  requires  that  service 
upon  minors  under  the  age  of  14  years  shall  be  perfected  person- 
ally on  the  minor,  and  in  cases  where  there  is  a  statutory  or  tes- 
tamentary guardian  or  trustee  representing  the  interest  of  the 
minor  to  be  affected  by  the  legal  proceedings,  service  must  also  be 
made  upon  such  guardian  or  trustee :  and  if  the  minor  is  over  14 
years  of  age,  service  may  be  made  by  delivering  to  him  personally 
a  copy  of  the  writ.  And  it  is  further  provided  that,  in  the  ab- 
sence of  guardian  or  trustee,  it  shall  be  the  duty  of  the  court  to 
appoint  for  the  minor  a  guardian  ad  litem,  who  must  be  made 
a  party  to  the  proceedings  before  the  minor  shall  be  considered 
a  party.  In  the  case  of  MUler  v.  Luclcey,  132  Oa,  581  (64  S.  E. 
658),  it  was  held  that  where  suit  is  brought  against  a  minor,  and 
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he  is  not  personally  served,  a  plea  in  abatement  setting  up  the 
want  of  personal  serrice  should  be  sustained. 

In  this  case  it  does  not  appear  how  old  the  minor  was^  whether 
over  the  age  of  14  or  not ;  but  there  is  no  allegation  that  he  was 
not  personally  served  with  process.  The  contention  is  that  his 
statutory  guardian  was  not  served,  and  not  made  a  party  to  the 
suit,  and  no  guardian  ad  litem  was  appointed  by  the  court  .for 
him  and  made  a  party  to  the  proceeding.  In  suits  in  personam 
the  law  as  thus  claimed  would  be  applicable;  but  we  do  not  think 
it  applicable  to  a  case  such  as  the  one  now  under  consideration. 
Here  was  a  proceeding  in  rem,  to  foreclose  a  mechanic's  lien.  It 
did  not  become  a  suit,  in  the  technical  sense  of  that  word,  until 
the  defendant  had  made  a  counter-afiBdavit ;  and  until  the  counter- 
affidavit  was  made  and  filed  there  was  no  case  or  suit  pending  in 
the  court,  no  issue  to  be  tried.  There  are  two  ways  by  which 
parties  are  brought  before  the  court.  One  is,  in  suits  in  personam, 
by  personal  process,  or,  in  the  case  of  minors,  by  such  process  as 
the  statute  requires;  and  the  other  is  where  property  is  seized  by 
process  of  court,  and  the  proceeding  is  resisted  by  a  claim  to  the 
property,  or  some  issue  in  reference  to  the  process  by  which  the 
property  is  seized.  Now,  in  this  case  the  minor  voluntarily  made 
a  counter-affidavit.  He  made  the  proceeding,  which  otherwise 
would  have  been  final,  a  mesne  process,  on  the  suit  pending,  in 
which  he  was  the  substantial  plaintiff,  though  not  nominally  so, 
for  his  counter-affidavit  was  the  beginning  of  the  suit,  in  so  far  as 
the  issue  to  be  tried  by  the  court  was  concerned.  Oiddens  v.  Oas- 
lins,  7  Oa.  App.  221  (66  S.  E.  560).  In  other  words,  the  issue 
was  made  and  brought  into  the  court  by  the  minor  by  the  filing 
of  his  counter-affidavit*.  Now,  the  law  in  this  State  is  well  settled 
that  a  minor  can  bring  suit  or  voluntarily  intervene  in  a  suit  with- 
out any  prochein  ami  or  guardian  ad  litem,  and  a  failure  to  have 
such  a  representative  as  a  party  is  a  mere  irregularity,  which,  be- 
fore verdict,  is  amendable,  and  is  cured  by  the  verdict.  Civil 
Code  (1910),  §  6524,  and  decisions  of  the  Supreme  Court  cited 
in  Michie's  Enc.  Digest,  312. 

The  minor,  having  brought  or  filed  the  suit  by  his  counter- 
affidavit  and  made  the  issue  to  be  decided  by  the  court,  strictly 
speaking,  should  have  been  represented  therein  by  his  statutory 
guardian  or  guardian  ad  litem;  and  if  the  matter  had  been  called 
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to  the  court's  attention,  or  to  the  attention  of  the  other  party, 
this  formal  requirement  of  the  statute  would  doubtless  have  been 
complied  with  by  proper  amendment.  But  the  minor,  in  his  de- 
fense to  the  suit  originally,  did  not  disclose  his  minority.  He 
silently  permitted  a  judgment  to  be  entered  against  him  with- 
out disclosing  the  fact,  and  therefore  the  irregularity  was  cured  by 
the  verdict.  For  this  reason  we  think  the  court  very  properly  re- 
fuseSi  to  set  aside  the  judgment.  Judgment  affirmed. 


3367.    PooTE  &  Davies  Co.  v.  Evans  FuRNTTtmE  Co. 

Hill,  C.  J.  The  explicit  requirements  of  the  statute  imperatively  de- 
mand that,  to  give  this  court  jurisdiction,  the  bill  of  exceptions  must 
be  filed  in  the  clerk's  office  within  15  days  from  the  date  of  the  certifi- 
cate of  the  judge  to  the  bill  of  exceptions.  Here  the  certificate  is 
dated  March  14,  1911,  and  it  was  filed  March  30,  1911.  The  writ  of 
error  must  be  dismissed.  Civil  Code  (1910),  {  6167;  Jones  v.  State, 
7  Oa.  App,  694   (67  S.  E.  835),  and  cases  cited. 

Writ  of  error  dismissed, 
DEcn>ED  December  19,  1911. 

Certiorari;  from  Fulton  superior  court. 

Payne,  Little  &  Jones,  M,  F.  Goldstein,  for  plaintiff  in  error. 

Munday  &  Comwell,  contra. 


3374.    Whtoden  v.  City  op  Thomasville. 

Hnx,  C.  J.  1.  The  judgment  sustaining  the  general  demurrer  to  the  peti- 
tion is  a  final  judgment,  from  which  a  writ  of  error  will  lie. 

Sl  Where  a  bill  of  exceptions  recites  that  the  court  sustained  a  general 
demurrer,  and  that  "the  plaintiff  in  error  excepted  to  the  order  sub- 
.  taining  said  general  demurrer,  and  assigns  the  same  as  error,  **  the  as- 
signment of  error  is  sufficient.  O^Neal  v.  Miller^  9  Oa.  App.  180  (70 
S.  E.  971). 

3.  In  a  suit  to  recover  damages  from  a  mimicipal  corporation  for  an  al- 
leged injury  resulting  from  a  defective  construction  of  a  street,  it  is 
not  necessary  to  allege  either  actual  or  constructive  notice  of  such  de- 
fective construction.  Civil  Code  (1910),  §  898;  Mayor  etc,  of  Monte- 
atuma  v.  Wilson,  82  Ga.  206  (9  S.  E.  17,  14  Am.  St.  R.  150). 

4.  The  allegations  of  the  petition,  in  form  and  substance,  set  forth  a 
cause  of  action,  and  the  court  erred  in  sustaining  a  general  and  special 
demurrer  thereto.  Judgment  reversed. 

Dboided  December  19,  1911. 
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Action  for  damages;  from  city  court  of  Thomasville — Judge 
W.  H.  Hammond.     March  27,  1911. 

The  petition  alleges,  that  the  defendant  damaged  the  plaintiff 
in  the  sum  of  $200,  by  reason  of  negligence  hereinafter  set  forth ; 
that  a  claim  in  writing  (a  copy  of  which  is  set  forth)  was  pre- 
sented to  the  defendant  by  the  plaintiff,  in  which  pa3rment  of  the 
amount  of  the  damage  was  demanded,  and  that  payment  was 
refused.  The  remaining  allegations  are  as  follows:  (Paragraph  5) 
"Your  petitioner  shows  that  at  a  certain  point  on  Oak  street, 
within  the  limits  of  the  city  of  Thomasville,  the  defendant  had, 
for  a  number  of  years  prior  to  and  imtil  a  short  time  prior  to  the 
injury  complained  of,  maintained  a  bridge  over  a  certain  branch 
which  crosses  Oak  street;  that  this  bridge  was  constructed  by  the 
use  of  heavy  timbers,  which  were  attached  to  posts  on  either  side 
of  the  branch,  so  as  to  form  a  solid  wall  on  each  side  thereof,  and 
then  a  top  or  covering  was  attached,  on  a  level  with  the  street,  so 
as  to  form  a  platform  or  bridge  across  said  branch;  that  said 
bridge  as  thus  constructed  left  an  aperture  or  opening  underneath, 
about  five  feet  in  width  and  about  four  and  one  half  or  five  feet 
high,  which  enabled  all  of  the  waters  flowing  down  said  branch 
and  also  all  the  waters  that  flowed  from  eastward  and  from  a 
westward  direction  along  Oak  street  to  this  point,  even  in  case 
of  excessive  rainfall,  to  pass  off  without  damaging  the  street.  (6) 
Your  petitioner  shows  that  said  City  of  Thomasville,  a  short  time 
prior  to  the  injury  complained  of,  removed  the  top  or  covering 
from  said  bridge  and  inserted  in  the  bed  of  said  branch,  between 
the  wooden  walls  of  the  bridge,  a  drain-pipe  15  inches  in  diam- 
eter, and  then  filled  in  on  either  side  and  on  top  of  said  drain- 
pipe with  earth,  up  to  the  level  of  the  street,  and  this  drain-pipe 
was  the  only  means  provided  by  the  city  for  carr3ring  off  the  waters 
that  accumulated  at  that  point.  (7)  Your  petitioner  shows  that 
said  city  has  so  laid  out,  constructed,  and  graded  said  Oak  street 
that  the  surface  water  flows  down  hill,  from  both  the  eastward 
and  westward,  along  said  street  to  the  point  where  said  branch 
intersects  the  street  at  the  mouth  of  said  drain-pipe,  and  there  in- 
termingles with  the  water  of  the  branch,  all  of  which  water  finds 
its  only  outlet  thence  through  said  drain-pipe.  (8)  Your  peti- 
tioner shows  that  in  time  of  ordinary  rainfall  said  drain-pipe  was 
entirely  inadequate  to  convey  the  water  that  accumulated  at  the 
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mouth  of  said  drain,  and  that  the  defendant,  in  the  construction 
of  said  drain,  had  negligently  failed  to  place  any  header  or  other 
device  at  the  mouth  of  said  drain,  to  prevent  the  waters  thus  ac- 
cumulating at  this  point  from  washing  under  and  around  said 
drain-pipe  and  underneath  said  street;  that  as  a  result  of  this  the 
waters  had  undermined  said  street,  by  forcing  an  outlet  under- 
neath the  street  by  washing  out  the  soil  with  which  said  drain- 
pipe had  been  covered.  (9)  Your  petitioner  shows  that  on  the 
12th  day  of  October,  1910;  while  a  certain  mule  was  being  driven 
with  due  care  along  said  Oak  street  by  a  servant  of  the  petitioner, 
and  while  said  mule  was  passing  over  said  drain-pipe,  that,  un- 
known to  your  petitioner  and  to  said  servant,  the  said  earth  over 
and  around  said  drain-pipe  had  been  so  undermined  by  the  waters 
that  the  same  caved  in  while  said  mule  was  in  the  act  of  passing 
over  the  same,  and  caused  said  mule  to  be  thrown  down  and  killed. 
(10)  Your  petitioner  alleges  that  said  injury  was  occasioned  [by] 
and  due  solely  to  the  negligence  of  the  defendant  in  the  construc- 
tion of  said  drain-pipe  underneath  said  street,  and  to  this  end  al^ 
leges:  1.  That  the  defendant  was  negligent  in  placing  under- 
neath said  street  a  15-inch  drain-pipe,  which  it  knew  or  ought  to 
have  known  was  totally  inadequate  and  insuflScient  to  carry  oflf 
said  waters.  2.  In  not  providing  a  suitable  device  at  the  mouth 
of  said  drain-pipe  to  prevent  the  water  which  had  accumulated 
there  from  washing  away  the  earth  around  said  drain-pipe  and 
undermining  said  street.  3.  In  not  constructing  said  drain-pipe 
in  such  a  manner  as  to  have  prevented  said  washing,  and  to  have 
prevented  said  street  from  caving  around  said  drain-pipe.'* 

Besides  demurring  generally  to  the  petition,  the  defendant  de- 
murred specially  to  paragraph  5  as  "irrelevant  and  impertinent  to 
the  issue;"  and  to  paragraph  9  because  "it  fails  to  allege  that  the 
defendant  had  notice,  actual,  constructive,  or  legal,  of  any  defect 
in  its  street  at  the  time  of  the  alleged  injury  to  the  mule,'*  and 
because  it  does  not  set  forth  the  manner  in  which  the  mule  was 
killed. 

Theodore  Titus,  for  plaintiff. 

T.  N.  Hopkins,  J.  H,  Merrill,  for  defendant. 
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3377.    MOOBE  v.  COFIELD. 

A.  held  a  mortgage  on  two  mules,  and  B.  held  a  junior  mortgage  on  one 
of  them.  The  mortgagor,  by  the  consent  of  A.,  and  without  the  know- 
ledge or  consent  of  B.,  sold  the  one  not  covered  by  B.'s  mortgage, 
and  applied  the  proceeds  to  the  payment  of  an  open  account  which  A. 
held  against  him.  B.  foreclosed  hia  mortgage,  and,  under  the  execu- 
tion, seized  and  sold  the  mule  covered  thereby.  The  amount  realised 
from  the  mortgagor's  sale  of  the  mule  covered  by  A.'b  mortgage  would 
have  been  sufficient  to  have  paid  the  balance  due  on  A.'s  mortgage, 
as  well  as  the  mortgage  fi.  fa.  held  by  B.  Held,  that,  in  the  distri- 
bution of  the  fund  in  the  hands  of  the  court,  equitable  principles 
should  control,  and,  under  the  facts,  there  was  no  error  in  the  judgment 
awarding  the  money  to  B.'s  mortgage  fi.  fa. 

Decided  Decembeb  19,  1911. 

Money  rule— appeal;  from- Walton  superior  court— Judge  Brand. 
February  28,  1911. 

W.  0.  Dean,  for  plaintiff  in  error. 

A.  C,  Stone,  contra. 

HiLL^  C.  J.  The  question  in  this  case  arose  on  the  distribution 
of  a  fund  in  the  hands  of  the  sheriff,  arising  from  the  sale  of  mort- 
gaged property  under  execution.  Cofield  held  a  mortgage  on  one 
mule.  Moore  held  a  prior  mortgage  on  this  mule  and  on  another 
mule.  Cofield  foreclosed  his  mortgage,  and  had  the  mule  levied 
upon  and  sold,  and  the  fund  realized  from  this  sale  was  claimed  by 
Moore,  under  his  senior  mortgage.  The  undisputed  evidence  be- 
fore the  court,  on  the  hearing  of  the  rule,  showed  that  Moore 
agreed  that  the  mortgagor  should  sell  the  mule  not  covered  by 
Cofield's  mortgage,  and  apply  the  proceeds  arising  from  the  sale 
of  this  mule  to  a  debt  or  account  against  him,  held  by  the  firm 
of  which  Moore  was  a  partner;  and  the  money  arising  from  the 
sale  of  the  mule  was  accordingly  applied  to  the  payment  of  this 
debt.  Cofield  did  not  know  of  this  arrangement  between  Moore 
and  the  mortgagor.  If  the  money  realized  from  the  sale  of  the 
mule  on  which  Moore  held  a  mortgage  had  been  applied  on  this 
mortgage,  it  would  have  reduced  this  senior  mortgage  to  only  $15 
or  $20,  and  the  money  arising  from  the  sale  of  the  mule  under 
the  mortgage  foreclosure  by  the  sheriff  would  have  been  sufiScient 
to  pay  off  this  balance  and  also  the  mortgage  fi.  fa.  held  by  Cofield. 
Cofield  contended  that  under  these  facts  he  was  in  justice  and 
equity  entitled  to  have  the  money  realized  from  the  sale  of  this 
mule,  to  pay  off  his  mortgage  fi.  fa.     The  judge,  without  the  in- 
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tervention  of  a  jury,  tried  the  question  of  law  involved,  and  ren- 
dered a  finding  in  favor  of  Cofield. 

We  think  the  decision  of  the  judge  was  within  the  well-settled 
principle,  codified  in  section  3220  of  the  Civil  Code  (1910),  that, 
"as  among  themselves,  creditors  must  so  prosecute  their  own  rights 
as  not  unnecessarily  to  jeopard  the  rights  of  others;  hence  a 
creditor  having  a  lien  on  two  funds  of  the  debtor,  equally  accessi- 
ble to  him,  will  be  compelled  to  pursue  the  one  on  which  other 
creditors  have  no  lien."  See,  also,  section  4609;  Mulherin  v.  Por- 
ter, 1  Oa.  App.  153  (58  S.  E.  60).  Judgment  affirmed. 


3389.    MOORE  t?.  MAT. 

An  owner  of  real  estate,  by  employing  an  agent  to  effect  the  sale  thereof 
under  a  written  contract  under  seal,  does  not  preclude  himself  from 
selling  it,  provided  he  makes  the  sale  in  the  utmost  good  faith,  with- 
out any  purpose  to  defraud  the  agent  of  his  right  to  conmiissions  un- 
der the  contract.  The  fact  that  the  contract  provides  that  the  agency 
created  thereby  is  irrevocable  for  the  term  of  three  months  is  not  of  it- 
self sufficient  to  prevent  the  owner  from  himself  selling  the  property 
within  that  time,  if  he  does  so,  as  above  stated,  in  the  utmost  good 
faith,  to  a  person  with  whom  the  agent  has  had  no  prior  negotiations 
relating  to  the  sale  or  purchase  of  the  property. 
Decided  Decehbeb  19,  1911. 

Complaint;  from  city  court  of  Nashville — Judge  Buie.  April 
12,  1911. 

HendricJcs  &  Christian,  for  plaintiff. 

J.  P.  Knighf,  W.  G.  Harrison,  for  defendant. 

Hill,  C.  J.  The  sole  question  in  this  case  arises  on  the  fol- 
lowing contract:  ''Georgia,  Berrien  County.  Know  all  men  by 
these  presents,  that  I  have  this  day  appointed  J.  W.  Moore  my 
agent  to  negotiate  the  sale  of  the  following  lands  [described].  I 
obligate  myself  to  make  warranty  deeds  to  said  lands  to  any  party 
named  by  my  said  agent  upon  the  payment  of  $700,  payments  to 
be  made  as  follows:  $100  cash;  balance  $100  quarterly  at  8  per 
cent,  interest  from  date.  And  I  allow  my  said  agent  $100  as  a 
remuneration  for  his  services  and  expense  in  getting  purchaser — 
all  amounts  he  or  they,  the  said  agent,  may  contract  for  over  and 
above  the  sum  of  $700.     This  agency  is  created  for  the  term  of 
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three  months,  and  is  irrevocable.    Witness  my  hand  and  seal  this, 
the  4th  day  of  April,  1910.     [Signed]  C.  D.  May.     (Seal.)'' 

Moore  brought  suit  against  May  to  recover  his  commission  as 
real-estate  broker  under  the  terms  of  this  contract.  He  alleges,  that 
he  found  and  obtained  a  purchaser  for  the  lands  described  in  the 
contract,  who  was  willing,  able  to  buy,  and  desirous  to  purchase  said 
lands  upon  the  terms  and  conditions  set  forth  in  the  contract,  and 
that  the  defendant  was  requested  to  execute  a  deed  to  the  pur- 
chaser named  and  he  (plaintiff)  tendered  to  the  defendant  the 
net  purchase-price  for  which  the  defendant  had  agreed  to  sell  the 
described  real  estate,  within  the  time  designated  by  the  contract; 
that  th6  defendant  refused  to  execute  a  deed  to  the  purchaser, . 
and  refused  to  pay  plaintiff  his  commission.  He  further  alleges 
that  the  defendant,  after  making  this  contract  and  within  three 
months  from  the  making  of  the  same,  himself  sold  the  described 
lands  "to  another  party  other  than  petitioner  or  any  party  named, 
by  him."  The  trial  judge  sustained  a  general  demurrer,  .and  dis- 
missed the  petition,  and  this  judgment  is  here  for  review. 

Section  3587  of  the  Civil  Code  (1910)  contains  the  following 
language:  "The  fact  that  property  is  placed  in  the  hands  of  a 
broker  to  sell  does  not  prevent  the  owner  from  selling,  unless  other- 
wise agreed."  It  is  insisted  by  the  plaintiff  that  the  contract  was  , 
in  terms  exclusive  and  was  substantially  an  agreement  that  the 
owner  o:^the  property  who  made  the  contract  relinquished  absor 
lutely  to  the  real-estate  broker,  for  the  term  of  three  months,  hjs, 
right  to  sell  the  real  estate.  In  support  of  this  contentioij  this, , 
clause  in  the  contract  is  relied  upon:  "This  agency  is  created  for, 
the  term  of  three  months,  and  is  irrevocable."  It  is  said  that  tfie 
word  "irrevocable"  is  equivalent  in  meaning  to  the  word  "exclii-.. 
sive,"  and  that  the  intention  of  the  maker  of  the  contract,  in  the 
use  of  this  word,  was  to  give  to  the  agent  or  real-estate  broker,  for 
the  three  months,  the  sole  right  to  sell  the  real  estate ;  that  neither 
the  owner  of  the  real  estate  nor  any  other  agent  had  the  right 
during  the  three  months  to  make  a  sale  of  the  real  estate  that 
would  prevent  the  broker  from  recovering  his  commission. 

We  do  not  agree  with  this  construction  of  the  language  of  the 
contract.  The  word  "irrevocable"  simply  means  that  the  agent 
would  have  the  three  months  in  which  to  make  the  sale  on  the 
terms  stipulated,  and  that  during  three  months  the  agency  was 
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not  revocable  by  the  maker  of  tlie  contract,  and  possibly  that  di^ng 
the  three  months  no  other  agent  or  nuil-estate  broker  would  have 
the  right  to  sell  the  real  estate  described  in  the  contract.  We  do 
not  think  that  the  language  relied  upon  is  sufficient  to  constitute 
an  agreement  surrendering  the  owner's  right  to  sell  his  property 
himself.  The  statute  gave  him  this  right,  unless  by  contract  it  was 
otherwise  agreed.  And  the  mere  stipulation  that  the  contract  of 
agency  was  irrevocable  was  not  sufficient  to  prevent  the  owner  from 
the  exercise  of  his  right  as  owner  to  make  a  personal  sale  of  his 
property.  In  the  case  of  Kidman  v.  Howard,  18  S.  D.  161  (99 
N.  W.  1104),  it  was  held  that  a  contract  conferring  agency  to 
sell  real  estate,  which  contained  the  clause  that  the  agency  was  to 
exist  until  the  property  therein  described  was  sold  by  the  agent, 
did  not  exclude  the  right  of  the  owner  of  the  real  estate  person- 
ally to  make  a  sale  of  the  property;  and  it  has  been  frequently 
held  that  the  owner  of  real  estate,  by  employing  a  real-estate  agent 
or  broker  to  eflfect  the  sale  of  property,  does  not  preclude  himself 
from  employing  other  agents  for  the  safhe  purpose,  or  from  effect- 
ing a  sale  himself,  provided  that  in  making  the  sale  himself  he  acts 
in  good  faith;  "good  faith"  meaning  that  the  owner  would  not 
be  allowed,  after  making  a  contract  with  a  real-estate  broker,  to 
avail  himself  of  the  broker's  services,  where  the  broker  had  pro- 
cured a  purchaser,  and  to  effect  the  sale  himself,  thereby  depriv- 
ing the  broker  of  his  commission.  The  agent  is  entitled  to  his 
commission  "when,  during  the  agency,  he  finds  a  purchaser  ready, 
able,  and  willing  to  buy,  and  who  actually  offers  to  buy  on  the 
terms  stipulated  by  the  owner."  Civil  Code  (1910),  §  3587.  But 
if,  before  the  broker  finds  a  purchaser,  the  owner  himself  sells  the 
property  to  a  person  with  whom  the  broker  has  had  no  negotia- 
tions relating  to  the  property,  and  the  broker  has  had  nothing  to 
do  with  procuring  the  purchaser  to  whom  the  owner  has  sold,  and 
the  owner  has  acted  entirely  in  good  faith,  and  not  endeavored 
in  any  manner  to  defraud  the  broker  in  reference  to  the  contract, 
the  agent  would  not  be  entitled  to  his  commission.  Oresham  v. 
Connolly,  114  Oa.  906  (41  S.  E.  42) ;  Mechem  on  Agency,  §  967. 
In  this  case  there  is  no  allegation  of  bad  faith  of  the  owner  of 
the  property  in  connection  with  the  sale.  On  the  contrary,  it  is 
alleged  that  the  owner  sold  the  property  to  another  party,  and  not 
to  the  party  found  or  named  by  the  broker.  We  therefore  con- 
clude that  the  judgment  of  the  lower  court  must  be         Affirmed, 
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3416.    Pruitt  V,  Pace. 

Hnx,  C.  J.  Tbifl  waa  a  foreclosure  of  a  laborer's  lien  claimed  under 
section  2792  of  the  Civil  Code  of  1895,  now  section  3334  of  the  Civil 
Code  of  1910;  and,  the  evidence  of  the  alleged  ** laborer**  clearly  show- 
ing that  he  was  not  a  ''laborer,**  in  the  sense  in  which  that  word  is 
used  in  the  statute,  there  was  no  error  in  sustaining  the  certiorari 
and  in  entering  final  judgment  against  him.  The  case  is  fully  con- 
trolled by  the  decision  in  Howell  v.  Atkinson,  3  Oa.  App,  58  (59  S.  K 
316).  Judgment  affirmed, 

Dkcided  December  19,  1911. 

Certiorari;  from  Floyd  superior  court — Judge  Maddox.  March 
25,  1911. 

The  work  on  account  of  which  a  laborer^s  lien  was  claimed  was 
done  in  a  furniture  store,  under  an  agreement  that  the  plaintiff 
was  to  be  paid  $25  per  month  for  his  work.  He  testified:  "I  was 
manager  of  Mr.  Pacers  store,  and  did  all  the  work  in  connection 
with  the  running  of  the  said  store,  including  the  keeping  of  the 
books,  looking  after  his  collections,  and  the  selling  of  the  mer- 
chandise. I  also  opened  up  the  store  in  the  morning,  swept  up 
the  store,  and,  with  the  assistance  of  the  liveryman  hauling  the 
furniture,  loaded  and  unloaded  it  on  the  dray." 

Eubanks  &  Mehane,  for  plaintiff. 

Ennis  &  Shaw,  for  defendant. 


3420.    VERUKI  v.  SAVANNAH  ELECTRIC  CO. 

Where  an  appeal  was  timely  entered  in  a  justice's  court,  and  the  ap- 
peal bond  was  taken  and  approved  by  the  justice,  who  recited  that  the 
cost  of  the  appeal  had  been  paid  by  the  appellant,  these  facts  show 
that  the  appeal  was  properly  entered;  and,  where  the  appeal  was  timely 
transmitted  by  the  justice  to  the  clerk  of  the  superior  court,  the  fail- 
ure of  the  justice  to  make  a  formal  entry  of  filing  on  the  appeal  papers, 
even  if  the  statute  required  the  entry  to  be  made,  was  not,  of  itself, 
sufficient  ground  for  the  judge  of  the  superior  court  to  dismiss  the  ap- 
peal The  appellant,  having  done  everything  that  the  law  required  of 
him  to  entitle  him  to  an  appeal,  should  not  be  deprived  of  the  right  by 
the  failure  of  the  justice  to  perform  the  merely  formal  act  of  marking  the 
proceedings  filed,  since  they  were  in  fact  and  in  substance  actually  filed. 
Decided  Decembeb  19,  1911. 

Appeal ;  from  Chatham  superior  court— Judge  Charlton.    March 

28,  1911. 
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Wilson  &  Rogers,  for  plaintiff  in  error. 

Osborne  &  Lawrence,  Edmund  H.  Abrahams,  contra. 

Hill,  C.  J.  This  was  an  appeal  from  a  justice's  court  to  a  Juiy 
in  the  .superior  court.  When  the  case  was  called  in  the  superior 
court,  the  plaintiff  moved  to  dismiss  the  appeal,  on  the  ground  that 
the  appeal  had  never  been  filed  in  the  office  of  the  justice  of  the 
peace,  and  the  court  sustained  the  motion,  in  the  following  order: 
^Upon- motion  of  the  Savannah  Electric  Company,  the  foregoing 
appeal  is  hereby  dismissed;  it  appearing  never  to  have  been  filed 
in  the  office  of  the  justice  of  the  peace."  To  the  judgment  dis- 
missing the  appeal  the  defendant  excepted. 

Section  4998  of  the  Civil  Code  (1910)  provides  that  "in  all 
civil  cases  tried  and  determined  by  a  county  judge  or  a  justice  of 
the  peace,  .  .  where  the  sum  or  property  claimed  is  more  than 
fifty  dollars,  either  party  may,  as  a  matter  of  right,  enter  an  ap- 
peal to  the  superior  court."  Section  5000  requires  that  appeals 
shall  be  "entered  within  four  days  after  the  adjournment  of  the 
court  in  which  the  judgment  was  rendered."  The  record  in  this 
case  shows  that  within  the  four  days  allowed  for  entering  an  ap- 
peal in  the  justice's  court  the  following  proceedings  were  had  in 
that  court: 

"Savannah  Electric  Company  r.  Eli  Veruki.  In  Justice  Van 
Giesen's  Court.  October  Term,  1909.  Suit  on  account.  Judg- 
ment for  plaintiflF.  And  now,  within  the  time  allowed  by  law, 
comes  Eli  Veruki,  and,  being  dissatisfied  with  the  judgment  in 
the  above-stated  cause  and  having  paid  the  costs  in  said  cause, 
enters  this  his  appeal  to  a  jury  in  the  superior  court,  and  the  said 
Eli  Veruki,  as  principal,  and  the  undersigned,  M.  K.  Jones,  as 
security,  hereby  acknowledge  themselves  bound  for  the  eventual 
condemnation  money  in  said  cause.  Witness  our  hands  and  seals 
this  twelfth  day  of  October,  1909.  Eli  Veruki.  [L.  S.]  M.  K. 
Jones.  fL.  S.] 

"Bond  approved  and  all  costs  paid  this  October  25,  1909.  F.  S. 
Van  Giesen,  J.  P.  2nd  G.  M.  District,  C.  C.  Ga.  [Official  Seal.]" 

It  would  seem  from  this  record  that  the  appellant  had  complied 
fully  with  the  requirements  of  the  statute,  and  was  entitled  to 
have  his  appeal  entered  and  transmitted  to  the  superior  court  of 
the  county.  Having  so  entered  his  appeal,  paid  the  costs,  and 
given  the  appeal  bond,  there  was  nothing  more  for  him  to  do ;  and 


Digitized  by  VjOOQ IC 


App.]  OCTOBER  TERM,  1911.  203 

when  this  had  been  done  the  law  required  the  justice  of  the  peace 
to  transmit  the  same  to  the  clerk  of  the  superior  court.  Section 
5013  of  the  Civil  Code  (1910)  provides  that,  "when  an  appeal 
from  the  judgment  of  a  justice  of  the  peace  or  notary  public  lias 
been  entered,  it  shall  be  the  duty  of  such  justice  of  the  peace 
or  notary  public  to  transmit  the  same  to  the  clerk  of  the  su- 
perior court  of  the  county  in  which  proceedings  may  have  been 
had,  at  least  ten  days  before  the  next  superior  court  of  said 
county."  Nothing  is  said  in  the  statute  about  requiring  the 
justice  of  the  peace  to  formally  mark  the  appeal  papers  filed 
in  his  oflSce.  It  would  seem  that  the  filing  could  be  presumed 
from  the  entering  of  the  appeal  in  the  office  of  the  justice  of 
the  peace  and  the  approval  of  the  appeal  bond  by  the  justice 
of  the  peace,  with  the  statement  that  the  costs  of  the  appeal 
had  been  paid  by  the  appellant ;  and  when  the  appeal  proceedings 
made  timely  appearance  in  the  superior  court  of  the  county,  it 
would  be  fair  to  presume  that  the  record  in  the  appeal  case  had 
been  transmitted  by  the  justice  of  the  peace  to  the  clerk  of  the 
superior  court.  It  is  immaterial  how  the  justice  of  the  peace  trans- 
mitted the  papers.  If  they  were  in  fact  transmitted  and  got  into 
the  possession  of  the  clerk  of  the  superior  court  in  any  manner,  it 
was  sufficient;  and  it  must  be  presumed  that  the  justice  of  the 
peace  did  transmit  these  papers  to  the  clerk  of  the  superior  court: 
the  presumption  as  to  all  officers,  until  the  contrary  appears,  be- 
ing that  they  have  done  their  official  duty. 

We  know  of  no  law  that  requires  a  justice  of  the  peace  to  mark 
appeal  papers  as  filed  in  his  office.  If  all  of  those  things  are  done 
by  the  appellant  which  the  statute  says  he  shall  do  to  entitle  him 
to  an  appeal,  in  our  opinion  he  would  be  entitled  to  the  appeal, 
although  the  justice  of  the  peace  had  not  marked  the  papers  con- 
stituting the  appeal  proceedings  as  of  file  in  his  office.  We  can 
not  think  that  the  mere  failure  of  the  magistrate  to  make  a  for- 
mal entry  of  filing,  which  is  purely  a  ministerial  act,  should  work 
such  an  injury  to  the  appellant  as  to  have  his  appeal  dismissed, 
when  the  proceedings  show  that  he  had  complied  strictly  with 
all  that  the  law  required  of  him  in  entering  his  appeal,  in  giving 
his  appeal  bond,  and  in  paying  the  costs. 

In  Pearce  v.  Renfroe,  68  Ga.  194,  it  was  held  to  be  no  cause  of 
dismissal  of  an  appeal  that  the  magistrate  did  not  file  the  papers 
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in  the  office  of  the  clerk  of  the  superior  court  within  the  time  re- 
quired by  law,  or  did  not  send  up  the  judgment  rendered  by  him, 
or  made  no  proper  certificate  that  the  appellant  had,  within  the 
proper  time,  paid  the  costs  and  given  the  bond.  "When  an  ap- 
pellant has  done  his  duty,  the  mistake  of  the  magistrate  may  be 
corrected." 

In  Holt  V.  Edmondson,  31  Oa.  357,  it  was  held  that  when  a 
party,  desiring  to  appeal,  pays  the  costs,  tenders  security,  and  de- 
mands an  appeal  from  the  clerk  during  the  term  at  which  the 
judgment  was  rendered,  and,  through  fault  of  the  clerk,  the  ap- 
peal is  not  entered,  the  court,  on  application,  will  order  the  ap- 
peal to  be  entered  nunc  pro  tunc.  It  follows  logically  from  this 
that  if  the  justice  of  the  peace  was  required  to  formally  mark  the 
appeal  proceedings  filed  in  his  office,  and  he  failed  to  do  so, 
and  it  appeared  that  the  appeal  had  nevertheless  been  entered,  and 
all  the  requirements  of  the  statute  entitling  the  appellant  to  appeal 
had  been  complied  with  by  him,  the  justice  could  be  required  to 
mark  this  entry  of  filing  nunc  pro  tunc,  on  the  hearing  of  the 
appeal  in  the  superior  court.  The  right  of  appeal  is  an  important 
right;  and,  where  the  appellant  has  done  ever3rthing  that  the  stat- 
ute requires  him  to  do  in  order  to  secure  this  right,  it  would  be 
a  great  wrong  to  deprive  him  of  this  right  through  no  fault  of  his 
own,  but  on  account  of  the  failure  of  the  justice  of  the  peace  to 
make  the  formal  entry  of  filing. 

For  these  reasons,  we  think  the  learned  judge  erred  in  dismiss- 
ing the  appeal  because  it  appeared  "never  to  have  been  filed  in 
the  office  of  the  justice  of  the  peace." 

Judgment  reversed. 


3421.     STOVALL  &  BROTHER  v.  JOINER,  administrator. 

Where  an  affidavit  for  garnishment  against  an  administrator  omits  the 
allegation  that  the  defendant  is  insolvent,  the  omission  may  be  sup- 
plied by  amendment,  unless  in  the  meantime  the  garnishee,  or  some 
third  party,  has  acted  to  his  injury  by  reason  of  the  omission. 
Decided  Deoembeb  19,  1911. 

Garnishment;  from  city  court  of  Nashville— Judge  Cranford. 

April  21,  1911. 
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The  plaintiflf  in  fi.  fa.,  through  his  attorney,  made  affidavit  and 
bond  for  garnishment,  in  ordinary  form,  and  the  process  of  garnish- 
ment issued  thereon  was  served  on  the  administrator  of  the  de- 
ceased ancestor  of  the  defendant  in  fi.  fa.  The  administrator,  at 
the  first  term  thereafter,  answered  that  the  defendant  was  en- 
titled to  a  share  in  the  estate,  the  exact  amount  of  which  could 
not  at  that  time  be  given,  but  would  be  set  up  thereafter.  At  a 
later  term  of  the  court  the  administrator  moved  to  dismiss  the  gar- 
nishment proceedings,  because  the  aflSdavit  failed  to  allege  that  the 
defendant  was  insolvent,  or  that  he  was  a  non-resident,  as  re- 
quired by  the  Civil  Code  (;1910),  §  5304.  Thereupon  the  plain- 
tiflf oflPered  to  amend  the  aflSdavit,  by  adding  the  allegation  that  the 
defendant  was  insolvent.  The  court  refused  to  allow  the  amend- 
ment, and  sustained  the  motion  to  dismiss  the  garnishment  pro- 
ceedings. 

Hendricks  &  Christian,  for  plaintiffs. 

Chastain  &  Oaskins,  Alexander  &  Gary,  contra. 

RussKLL,  J.  It  is  provided  by  the  Civil  Code  (1910),  §  6706, 
that  "all  aflSdavits  that  are  the  foundation  of  legal  proceedings 
.  shall  be  amendable  to  the  same  extent  as  ordinary  decla- 
rations, and  with  only  the  restrictions,  limitations,  and  conse- 
quences now  obtaining  in  the  case  of  ordinary  declarations  and 
pleas."  This  provision  of  the  law  changed  the  rule  as  it  previously 
existed,  into  harmony  with  the  statement  of  Chief  Justice  Bleckley 
that  in  this  State  the  doctrine  of  amendment  is  as  broad  as  the 
plan  of  universal  salvation.  Ellison  v.  Georgia  Railroad  Co.,  87 
Ga,  691  (13  S.  E.  809).  The  statute,  being  remedial  in  nature,  is 
to  be  liberally  construed,  to  the  end  that  the  vice  aimed  at  may 
be  fully  cured.  Levin  y.'  American  Furniture  Co,,  133  Ga.  670,  671 
(66  S.  E.  888).  Any  amendment  which  is  aimed  to  make  the 
affidavit  conform  to  the  actual  conditions  existing  at  the  time 
of  its  making  is  in  the  interest  of  truth  and  justice,  and  should 
not  be  disallowed  for  purely  technical  objections  not  going  to  the 
merits  of  the  controversy.  Collins  v.  Taylor,  128  Ga.  789,  790  (58 
S.  E.  446).  The  allegation  that  the  defendant  was  insolvent 
was  necessary  to  confer  jurisdiction  on  the  court;  and,  in  the  ab- 
sence of  such  an  allegation,  either  originally  or  by  way  of  amend- 
ment, before  prejudice  therefrom  to  the  rights  of  third  parties, 
the  garnishment  proeeedingp  are  void,  and  the  court  has  no  juris- 
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diction  to  render  judgment  against  the  administrator.  National 
Lumber  Co.  v.  Turner,  2  Oa.  App,  750  (59  S.  E.  15).  Constru- 
ing/the foregoing  code  section  relating  to  the  amendment  of  aflS- 
davits,  however,  in  connection  with  section  5691,  providing  that 
"the  omission  to  give  the  court  jurisdiction  in  the  pleadings  is 
amendable,"  it  appears  that  the  omission  to  give  the  court  juris- 
diction by  the  allegations  of  the  original  aflSdavit  may  be  cured 
by  amendment.  By  the  former  section  aflSdavits  are  expressly 
made  amendable  in  all  respects  like  pleadings,  and  by  the  latter 
section  pleadings  are  expressly  made  amendable  by  supplying  facts 
conferring  jurisdiction;  from  which  it  follows  that  aflSdavits  are 
amendable  by  supplying  necessary  jurisdictional  facts. 

A  case  similar  in  principle  to  the  case  at  bar  is  that  of  Johnson 
V.  Johnson,  113  Oa,  942  (39  S.  E.  311).  There  suit  was  brought 
in  a  justice^s  court  upon  a  promissory  note  for  $100  principal  and 
10  per  cent,  attomey^s  fees.  Such  a  suit  is  not  within  the  juris- 
diction of  that  court;  but  nevertheless  the  Supreme  Court  held 
that  the  suit  could  be  amended,  so  as  to  show  that  the  amount 
really  due  upon  the  note  at  the  time  suit  was  begun  was  less  than 
$100,  inclusive  of  attome/s  fees.  The  actual  facts  existing  at 
the  time  the  suit  was  brought  made  the  case  one  within  the  juris- 
diction of  the  court,  and  the  omission  of  the  pleader  to  set  forth 
all  these  facts  can  be  supplied  by  amendment.  In  the  case  at  bar 
the  actual  facts  existing  at  the  time  tlie  garnishment  suit  was  be- 
gun show  that  the  plaintiff  held  an  unsatisfied  execution  against 
the  defendant,  and  that  the  garnishee  held  property  belonging  to 
the  defendant  which  in  justice  ought  to  go  toward  the  satisfaction 
of  the  execution,  and  that  the  defendant  was  insolvent.  These 
facts  gave  the  court  jurisdiction ;  and,  under  the  law  as  we  under- 
stand it,  one  of  the  facts,  to  wit,  the  insolvency  of  the  defendant, 
could  be  supplied  by  amendment,  which  would  relate  back  and  be- 
come a  part  of  the  original  proceedings.  Brumby  v.  Rickoff,  94  Oa. 
429  (21  S.  E.  232).  To  hold  otherwise  would  be  to  go  contrary 
to  the  whole  policy  of  our  law  and  to  the  evident  purpose  and 
intent  of  the  statutes  referred  to  above.  If  the  suit  as  originally 
begun  contains  the  skeleton,  the  meat  may  be  put  on  the  bones  by 
way  of  amendment.  Penn  v.  McOhee,  6  Oa,  App.  635  (65  S.  E. 
686).  We  hold,  therefore,  that  the  court  erred  in  refusing  to 
aUow  the  amendment,  and  in  dismissing  the  garnishment  pro- 
ceedings. Judgment  reversed. 
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3477.    Atlantic  Coast  Line  Railroad  Co.  r.  Whitaker. 

Hill,  C.  J.  The  statutory  presumption  of  negligence,  raised  by  proof 
that  the  plaintiff's  cow  was  killed  by  the  running  of  the  locomdtive 
and  cars  of  the  defendant  railroad  company,  was  fully  rebutted  by  the 
undisputed  evidence;  and,  other  than  the  presumption,  there  was  no 
evidence  whatever  of  negligence.  The  verdict  against  the  company 
is  therefore  contrary  to  law,  because  without  any  evidence  to  support 
it.  MaooHf  Dublin  d  Satxinnah  R,  Co,  v.  Hamilton,  9  Oa,  App,  254  (70 
S.  E.  1126);  Southern  R.  Co.  v.  Harrell,  119  Oa.  521    (46  S.  E.  637). 

Judgment  reversed. 
Decided  December  10,  1911. 

Certiorari;  from  Decatur  superior  court — Judge  Frank  Park. 
May  10,  1911. 

The  railroad  company  was  sued  in  a  justice^s  court  for  dam- 
ages on  account  of  the  killing  of  a  cow  by  its  cars,  and  a  verdict 
was  rendered  against  it  for  the  alleged  value  of  the  cow.  The 
case  came  to  this  court  on  exceptions  to  the  overruling  of  the  de- 
fendant's petition  for  certiorari,  in  which  it  was  alleged  that  the 
verdict  was  contrary  to  law  and  the  evidence. 

At  the  trial  the  plaintiff  testified,  that  his  cow  had  been  coming 
home  every  night  until  the  night  of  July  10,  1902,  but  did  not 
come  home  on  that  night,  and  he  found  her  dead  the  next  morn- 
ing near  the  public-road  crossing  west  of  the  defendants  station 
at  Climax,  and  within  a  few  feet  of  the  railroad  track,  with  in- 
juries described,  indicating  that  she  had  been  killed  by  an  en- 
gine. The  defendant  introduced  two  witnesses,  one  of  whom  tes- 
tified as  follows:  "I  am  an  engineer  on  the  Atlantic  Coast  Line 
fiailroad.  I  killed  a  cow  on  the  date  spoken  of  and  about  the  same 
place  8poke^  of,  at  the  hour  of  11 :45  a.  m.  I  did  not  kill  this  cow 
at  this  place  at  night.  I  did  not  have  time  to  stop  my  engine.  I 
was  running  about  35  or  .40  miles  an  hour  when  I  saw  the  cow. 
My  engine  was  equipped  with  all  the  modern  improvements  and 
was  in  good  shape.  When  I  first  saw  the  cow  it  was  about  50 
yards  from  me,  on  my  right,  and  running  towards  the  track.  I 
was  looking  ahead  carefully.  When  I  saw  the  cow  running  to- 
wards the  track  I  applied  brakes  and  blew  whistle.  I  tried  to  head 
her  off  by  blowing  whistle,  but  could  not.  I  put  on  service  br^^kes 
and  checked  the  speed  of  my  engine  to  about  20  miles  an  hour, 
when  I  struck  the  cow.  I  knocked  her  oflF  on  the  south  side  of  the 
track  as  she  was  crossing.     I  put  on  all  the  power  of  my  service 
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air-brakes^  but  could  not  stop  in  time  to  save  the  cow.  The 
emergency  brakes  are  not  allowed  to  be  used,  only  in  case  of 
emergency,  or  when  in  danger  of  human  life.  I  used  all  ordinary 
care  and  diligence  to  prevent  killing  the  cow  or  injuring  it,  but 
could  not  do  it.  I  saw  the  cow  coming  out  of  the  woods,  toward 
the  track,  and,  had  the  woods  not  been  near  the  track,  probably 
I  might  have  seen  the  cow  in  time  to  have  saved  knocking  her 
off."  The  other  witness  for  the  defendant  testified:  "I  was  fire- 
man on  the  engine  .  at  the  time  this  cow  was  killed  which 
Mr.  Whitaker  is  suing  for.  Mr.  Poundstone  [the  preceding  wit^ 
ness]  blew  his  whistle  and  put  on  brakes,  at  which  time  I  was  put- 
ting in  fire,  and  as  soon  as 'he  did  this  I  jumped  to  my  box  on  the 
left  of  the  engine  and  looked  ahead  and  saw  the  cow  running  to 
cross  the  track.  Mr.  Poundstone  put  on  service  brakes,  which  is 
the  highest  power  brakes  allowed  to  be  used  except  in  case  of 
emergency.  The  engineer  is  not  allowed  to  put  on  emergency 
brakes  except  in  cases  where  there  is  danger  to  human  life  or  se- 
rious danger  to  the  train  itself.  Mr.  Poundstone  did  all  he  could 
to  prevent  killing  the  cow,  but  could  not  do  so  under  the  circum- 
stances. I  rang  the  bell  to  frighten  the  cow  away.  The  brake  held 
perfectly,  but  could  not  stop  the  train  in  that  distance." 

Pope  &  Bennet,  R,  0.  Harts  field,  for  plaintiff  in  error,  cited: 
9  Ga.  App.  254;  7  Oa.  App.  138;  3  Oa.  App.  197;  119  Ga.  521. 

G.  G.  Bower,  contra,  cited :  7  Oa.  App.  566,  780;  6  Go.  App.  308, 
499. 


3603.    HoRNE  V.  Mayor  and  Council  of  Maoon. 

Russell,  J.  The  evidence  authorised  the  inference  that  the  defendant 
was  managing  and  operating  for  profit  a  ''blind  tiger,**  under  the  guiee 
of  a  so-^salled  locker  club,  and  in  connection  therewith  kept  on  hand 
intoxicating  liquors  for  the  purpose  of  illegal  sale,  in  violation  of 
the  ordinance  of  the  City  of  Macon. 

Jitdgment  affirmed. 
Decided  December  19,  1911. 

Certiorari;  from  Bibb  superior  court — Judge  Pelton.      May  12, 

1911. 

Jesse  Harris,  for  plaintiff  in  error. 

A.  W.  Lane,  contra. 
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3512.    GEORGE  v.  THE  STATE. 

1.  The  e^denee  is  weak,  contradictory,  and  unsatisfactory,  Imi  legally 
sufficient  to  authorize  the  inference  of  guilt. 

2.  When  the  judge's  charge  is  considered  in  connection  with  the  de- 
fendant's contentions  as  disclosed  by  the  evidence,  no  sufficient  reason 
for  granting  fi  new  trial  appears. 

Judgment  affirmed,    Ru89ell,  </.,  dtMento. 
Decided  DECEiiBmt  19,  1911. 

Accusation  of  sale  of  liquor;  from  city  court  of  Sylvester — 
Judge  Williamson.     May  16,  1911. 

Perry,  Foy  &  Monk,  for  plaintiff  in  error. 

e/.  H.  Tipton,  solicitor,  contra. 

EussELL,  J.,  dissenting.  In  the  headnotes  I  have  announced 
the  conclusion  of  the  majority  of  the  court.  Personally  I  am  of 
the  opinion  that  the  plaintiff  in  error  was  entitled  to  a  new  trial, 
upon  the  assignment  of  error  that  the  court  failed  to  instruct  the 
jury  as  to  the  degree  of  proof  required  where  the  conviction  de- 
pends upon  circumstantial  evidence  alone.  I  think  that  the  jury 
should  have  been  instructed  that  the  guilt  of  the  accused  should 
have  been  manifest,  to  the  exclusion  of  every  other  reasonable  hy- 
pothesis save  that  of  his  guilt.  I  am  aware  that  it  is  very  diflBcult 
to  fix  the  exact  line  of  demarcation  in  many  cases  between  direct 
and  circumstantial  evidence.  To  my  mind,  however,  the  inference 
of  guilt  which  is  authorized  from  the  receipt  of  money,  and  the 
delivery  shortly  thereafter  of  intoxicating  liquor,  is  purely  circum- 
stantial in  its  nature.  I  think,  too,  that  the  plaintiff  in  error 
rightly  complains  of  the  judge's  use  of  the  word  "purchaser,"  in 
his  instructions  to  the  jury,  as  descriptive  of  the  person  to  whom 
the  whisky  was  delivered,  in  view  of  the  fact  that  the  defense 
rested  upon  proof  that  there  was  no  purchase  at  all,  and  that  he 
was  sent  merely  to  bring  to  the  person  who  was  shown  to  have 
received  the  whisky  his  own  property,  which  he  had  previously 
acquired  from  a  different  person.  The  phrase  employed  by  thcs 
judge  (no  doubt  unintentionally,  but  in  my  opinion  effectually) 
eliminated  the  defendant's  defense. 
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3566.     GAINOUS  v.  MARTIN. 

Possessory  warrant  lies  only  for  the  recovery  of  personal  property.  Im- 
mature growing  crops  are  not  ** personal  property,**  but  are  realty; 
henoe,  possessory  warrant  is  not  one  of  the  remedies  allowed  to  the 
landlord  against  his  cropper,  under  the  provisions  of  the  Civil  Code 
(1910),  I  3706,  so  far  as  such  crops  are  concerned. 
Decided  Dbceuseb  10,  1011. 

Possessory  warrant;  from  city  court  of  Cairo — Judge  Singletary. 
June  10,  1911. 

R.  C.  Bell,  Ira  Carlisle,  for  plaintiff  in  error. 

Powell,  J.  Oainous  was  a  cropper  on  Martin's  farm.  They 
had  a  controversy  about  the  use  of  a  well  near  the  house  occupied 
by  Oainous;  Oainous  having  forbidden  Martin  and  his  family  to 
use  the  well.  This  was  in  early  June,  before  the  maturity  of  the 
crops.  Martin  swore  out  a  possessory  warrant  for  the  crops,  and 
to  an  unfavorable  judgment  thereon  Oainous  excepts. 

Our  statutes  relating  to  the  reciprocal  rights  and  duties  of  land- 
lord and  cropper  (Civil  Code  of  1910,  §§  3705-3707,  inclusive)  are 
as  follows:  "Whenever  the  relation  of  landlord  and  cropper  ex- 
ists, the  title  to  and  right  to  control  and  possess  the  crops  grown 
and  raised  upon  the  lands  of  the  landlord  by  the  cropper  shall  be 
vested  in  the  landlord  until  he  has  received  his  part  of  the  crops 
so  raised,  and  is  fully  paid  for  all  advances  made  to  the  cropper  in 
the  year  said  crops  were  raised  to  aid  in  making  said  crops."  "In 
all  cases  where  a  cropper  shall  unlawfully  sell  or  otherwise  dispose 
of  any  part  of  a  crop,  or  where  the  cropper  seeks  to  take  posses- 
sion of  such  crops,  or  to  exclude  the  landlord  from  the  possession 
of  said  crops,  while  the  title  thereto  remains  in  the  landlord,  the 
landlord  shall  have  the  right  to  repossess  said  crops  by  possessory 
warrant,  or  by  any  other  process  of  law  by  which  the  owner  of 
property  can  recover  it  under  the  laws  of  this  State."  "Where 
one  is  employed  to  work  for  part  of  the  crop,  the  relation  of  land- 
lord and  tenant  does  not  arise.  The  title  to  the  crop,  subject  ta 
the  interest  of  the  cropper  therein,  and  the  possession  of  the  land 
remain  in  the  owner." 

The  right  to  pursue  possessory  warrant  under  the  circumstances 
of  the  present  case  is  asserted  under  that  provision  of  section  3706 
wherein  it  is  stated  that  the  landlord  "shall  have  the  right  to  re- 
possess said  crops  by  possessory  warrant,  or  by  any  other  process  of 
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law  by  which  the  owner  of  property  can  recover  it  under  the  laws 
of  this  State."  This  provision,  however,  nrnst  be  read  in  the  light 
of  the  general  law.  Possessory  warrant  is  essentially  a  remedy  for 
the  recovery  of  the  possession  of  personal  property — ^property  capa- 
ble of  corporeal  seizure  and  actual  or  constructive  delivery  into 
physical  possession.  Growing  crops  prior  to  maturity  are  realty. 
Bagley  v.  Columbus  Ry,  Co.,  98  Oa.  626  (25  S.  E.  638,  34  Ji.  R. 
A.  286,  58  Am.  St.  Rep.  325).  Possessory  warrant  does  not  lie 
for  the  recovery  of  realty.  Hence  the  plaintiff  mistook  his  remedy, 
even  if  he  had  a  cause  of  action  under  the  circumstances  of  the 
case.  Judgment  reversed. 


3569.    OTTTCAULT  ADVERTISING  CO.  v.  AMERICAN 
FURNITURE  CO. 

1.  The  execution  of  a  contract  for  advertising,  on  behalf  of  an  ordinary 
mercantile  corporation,  purporting  to  be  signed  by  one  aa  general 
manager,  is  sufficiently  proved  to  authorise  its  introduction  in  evi- 
dence, when  it  is  shown  that  it  was  signed  by  the  person  purporting  to 
have  signed  it,  and  that  he  was  in  fact  the  general  manager  of  the  cor- 
poration. Further,  if  the  person  so  signing  was  not  the  general  man- 
ager, but  signed  as  such  in  the  presence  of  the  president  of  the  cor- 
poration and  with  his  knowledge  and  consent,  the  corporation  is  prima 
facie  bound. 

2.  Conflict  in  the  testimony  of  the  plaintiff's  witnesses  is  not  to  be  solved 
by  nonsuit. 

Decided  December  19,  1911. 

Complaint;  from  city  court  of  Atlanta — Judge  Reid.  March 
20,  1911. 

Dorsey,  Brewster,  Howell  &  Heyman,  Joseph  D,  Oreene,  for 
plaintiff. 

Thomxis  <6  King,  for  defendant. 

Powell,  J.  The  plaintiff  (a  corporation)  sued  another  cor- 
poration upon  an  account  for  the  furnishing  of  certain  advertising 
service.  In  support  of  its  case  the  plaintiff  offered  in  evidence  a 
written  contract,  purporting  to  be  signed  by  one  Satterwhite,  as 
manager  of  the  defendant  corporation.  A  witness  for  the  plaintiff 
swore  that  Satterwhite  was  manager,  that  he,  in  fact,  signed  the 
paper,  and  that  one  Mr.  Reid  was  present  and  directed  the  sign- 
ing.   It  was  shown  by  aliunde  testimony  that  Mr.  Reid  was  the 
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president  of  the  defendant  corporation.  One  of  the  defendant  com- 
pany's letter-heads  was  in  evidence,  and  on  this  letter-head  Reid 
appeared  as  president  and  secretary  and  Satterwhite  as  general 
manager. 

Upon  proof,  direct  or  circumstantial,  that  Satterwhite  was  gen- 
eral manager,  and  that  he  signed  the  contract,  its  execution  as 
the  act  and  deed  of  the  corporation  was  at  least  prima  facie  proved. 
Raleigh  &  Oaston  R.  Co.  v.  Pullman  Co.,  122  Oa.  700  (50  S.  E. 
1008).  If  Satterwhite  was  not  manager,  but  signed  the  contract 
on  behalf  of  the  corporation  as  such,  and  signed  it  in  the  presence 
of  the  president  and  under  his  direction,  it  would  likewise  have 
been,  prima  facie,  the  company's  act.  Phillips  v.  Hudson,  9  Oa. 
A  pp.  779  (72  S.  E.  178).  It  is  true  that  Satterwhite  and  Beid 
were  afterward  put  upon  the  stand  by  the  plaintiff,  and  testified 
that  Satterwhite  was  only  a  salesman  in  the  defendant's  place  of 
business,  and  that  he  had  signed  the  contract  without  any  au- 
thority from  the  corporation,  and  that  Reid  was  not  present  or 
consenting  thereto.  The  fact  that  there  is  a  conflict  in  the  testi- 
mony of  the  witnesses  introduced  by  the  plaintiff  is  no  reason  for 
granting  a  nonsuit.  The  issue  of  fact,  nevertheless,  goes  to  the 
jury.  This  proposition  has  been  so  repeatedly  stated  by  this  court 
and  the  Supreme  Court  as  to  need  no  further  elaboration  here. 

The  court  erred  in  excluding  the  written  contract,  and,  having 
erred  in  this  respect,  the  judgment  awarding  a  nonsuit  must  be 
reversed.  Proctor  &  Oamble  Co,  v.  Blakely  OH  &  Pert.  Co.,  128 
Oa.  606  (67  S.  E.  879),  Judgment  reversed. 


3683.     SHARPE  v.  THE  STATE. 

An  order  refuBing  to  allow  a  demand  for  trial  in  a  criminal  ease  to  be 
spread  upon  the  minutes  of  the  court  is  not  such  a  final  judgment 
as  will  support  a  bill  of  exceptions. 

Decided  Decekbeb  19,  1911. 

Accusation  of  misdemeanor;  from  city  court  of  Eeidsville— 

Judge  Collins.     June  9,  1911. 

H.  H.  Elders,  for  plaintiff  in  error. 

Robert  E.  DeLoach,  solicitor,  contra. 

HussELL,  J.    The  defendant,  under  indictment  for  a  misde- 
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meanoFy  made  a  demand  for  trial  at  the  second  term  after  the  in- 
dictment was  found.  The  judge  refused  to  allow  the  demand,  and 
from  the  order  refusing  to  allow  the  demand  the  defendant  sued 
out  a  bill  of  exceptions. 

We  are  of  the  opinion  that  the  bill  of  exceptions  is  premature. 
The  remedy  of  the  defendant  was  to  except  pendente  lite,  and  then 
assign  error  in  a  bill  of  exceptions  sued  out  from  the  final  judg- 
ment. Couch  V.  Staie,  28  Oa.  64;  Civil  Code  (1910),  §  6138.  Even 
if  the  demand  had  been  allowed,  that  would  not  have  been  a  final 
disposition  of  the  case,  for  it  would  only  have  entitled  the  de- 
fendant to  a  trial  at  that  term  or  at  the  subsequent  term,  pro- 
vided that  at  both  terms  there  were  juries  impaneled  and  qualified 
to  try  him.  Penal  Code  (1910),  §  983.  It  does  not  appear  that 
the  refusal  to  allow  the  demand  has  harmed  the  defendant.  Harm 
from  such  refusal  can  not  be  shown  imtil  after  the  expiration  of 
the  next  succeeding  term  thereafter;  for,  even  though  the  demand 
be  refused,  he  may  nevertheless  be  tried  within  the  time  which  the 
State  would  have  had,  if  the  demand  had  been  allowed. 

The  case  of  Dacey  v.  State,  15  Oa.  286,  which  apparently  an- 
nounces a  contrary  doctrine,  was  decided  prior  to  the  Code  of  1863, 
at  which  time  our  present  law  limiting  the  Supreme  Court  to  the 
review  of  final  judgments  first  came  into  existence.  Prior  to  that 
time  the  jurisdiction  of  the  Supreme  Court  as  to  bills  of  excep- 
tions was  not  confined  to  a  final,  or  a  conditionally  final,  ad- 
judication in  the  lower  court,  as  it  is  now.  As  to  the  original  act 
of  1845,  organizing  that  court, (Acts  1845,  p.  18),  it  was  said: 
"This  grant  of  jurisdiction  was  designed  to  be  and  is  very  broad. 
It  attaches  upon  any  decision,  sentence,  judgment,  or  decree  which 
may  be  had  before  the  superior  courts  in  any  case,  criminal  or 
civil.  Unlike  the  jurisdiction  of  the  Supreme  Court  of  the  United 
States,  it  is  not  confined  to  final  judgments.  It  contemplates  un- 
questionably writs  of  error  upon  interlocutory  judgments."  Carter 
V.  Buchanan,  2  Oa,  338 ;  Jones  v.  Dougherty,  11  Oa,  308.  By  com- 
paring the  decision  cited  above  with  the  present  law,  it  appears 
that  our  jurisdiction  is  limited  to  bills  of  exceptions  sued  out  from 
final  judgments.  An  order  refusing  to  allow  a  demand  for  a  trial 
to  be  spread  upon  the  minutes  is  not  a  final  judgment. 

Writ  of  error  dismissed. 
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3786.    Byrd  v.  The  State. 

Powell,  J.  1.  Under  all  the  circumstances,  the  court  did  not  err  in 
overruling  the  motion  for  a  continuance. 

2.  Where  the  defendant,  though  under  illegal  arrest  at  the  time,  con- 
sents to  be  searched,  and  the  search  discloses  that  he  has  hidden  upon 
his  person  stolen  property,  evidence  of  the  discovery  of  the  property 
in  this  manner  is  admissible  against  him  in  a  prosecution  for  the 
larceny.  Williama  v.  State,  100  Oa,  611  (28  S.  E.  624,  39  L.  R.  A. 
269). 

3.  Under  the  evidence,  the  court  properly  confined  the  issue  to  the  count 
in  the  indictment  which  charged  larceny  from  the  house. 

4.  The  evidence  fully  authorised  the  conviction;  and  no  material  error 
appears.  Judgment  affirmed. 

Decided  Decbiibeb  19,  1911. 

Accusation  of  larceny;  from  city  court  of  Blackshear — Judge 
Milton.    October  12,  1911. 
James  R.  Thomas,  for  plaintiflF  in  error. 
8.  F.  Memory,  solicitor,  contra. 


3787.    Whipple  v.  The  State. 

Hill,  C.  J.  1.  On  the  trial  of  an  accusation  in  a  city  court,  the  solicitor, 
after  the  accused  had  been  arraigned  and  the  jury  stricken  and  sworn, 
but  before  any  evidence  was  introduced,  made  a  formal  amendment  to 
the  accusation,  which  was  not  then  objected  to  by  the  accused.  Subse- 
quently, when  testimony  was  offered  to  prove  the  truth  of  the  amend- 
ment, the  accused  objected  to  the  evidence,  and  then  made  an  oral 
demurrer  to  the  amendment  to  the  accusation.  Held,  the  objection  to 
the  amendment  came  too  late.  If  good  at  all,  the  objection  should 
have  been  interposed  when  the  amendment  was  offered,  and  not  delayed 
until  after  testimony  had  been  offered  in  support  of  the  allegation  cov- 
ered by  the  amendment.  The  delay  in  making  the  objection  to  the 
amendment  operated  as  a  waiver  thereof. 

2.  The  objections  made  to  rulings  on   the   admissibility  of  evidence  are 
without  merit.    No  error  of  law  appears,  and  the  verdict  is  fully  sup- 
ported by  the  evidence.  Judgment  affirmed. 
Decided  December  19,  1911. 

Accusation  of  discharging  pistol  on  highway;  from  city  court  of 

Dublin — Judge  .Hawkins.     September  23,  1911. 

R.  Earl  Camp,  for  plaintiff  in  error. 

Oeorge  B.  Davis,  solicitor,  contra. 


Digitized  by  VjOOQIC 


^pp  ]  OCTOBER  TERM,  1911.  216 

3789.    MoYB  V.  The  State. 

PowsLL,  J.     1.  There  was  no  error  in  overruling  the  motion  for  a  oon- 

tinuance. 
2.  The  evidence   authorized   the   verdict.  Judgment  affirmed. 

Decided  December  19,  1911. 

Accusation  of  cruelty  to  animal;  from  city  court  of  Dublin — 

Judge  Hawkins.     September  23,  1911. 

J.  E.  Burch,  for  plaintiff  in  error. 

Oeorge  B.  Davis,  solicitor,  contra. 


3790.     Stewart  v.  The  State. 

Hnx,  J.  1.  The  evidence  that  the  accused,  on  four  separate  and  distinct 
occasions,  procured  whisky  for  four  separate  persons  is  not  disputed. 
Whether  in  each  case  he  carried  the  burden  which  the  law  imposed 
upon  him  of  showing  to  the  satisfaction  of  the  jury  that  the  unknown 
negro  from  whom  he  said  he  bought  the  whisky  was  the  seller,  and 
that  he  himself  acted  simply  as  a  matter  of  accommodation  to  tiie 
purchasers  and  as  their  agent,  and  had  no  interest  otherwise  in  the 
sale,  or  whether  this  defense  was  resorted  to  as  a  subterfuge  to  cover  up 
illegal  sales  made  by  himself,  or  in  which  he  had  some  interest,  were 
matters  to  be  determined  by  the  jury,  and  the  conclusion  at  which 
they  arrived  seems  to  have  been  fully  supported  by  circumstances  and 
reasonable  deductions  therefrom. 

2.  The  alleged  newly  discovered  testimony  is  not  of  such  character  as 
would  probably  produce  a  diffei^nt  result  on  a  second  trial. 

Judgment  affirmed. 
Decided  December  19,  1911. 

Accusation  of  sale  of  liquor;  from  city  court  of  Dublin — Judge 

Hawkins.     September  23,  1911. 

J.  E.  Burch,  for  plaintiff  in  error. 

Oeorge  B.  Davis,  solicitor,  contra. 


3796.    Howe  i\  The  State. 

Powell,  J.  1.  An  accusation,  which,  following  the  general  language  of 
the  statute,  charges  that  the  accused  ''did  sell  and  barter,  for  a  val* 
uable  consideration,  alcoholic,  spirituous,  malt,  and  intoxicating  liq- 
uors, intoxicating  bitters,  and  drinks  which,  if  dnmk  to  excess,  will 
produce  intoxication,**  is  not  subject  to  special  demurrer  on  the  ground 
that  the  kind  of  drinks  sold  is  not  specified  with  sufficient  definiteness. 
Hall  V.  State,  8  Qa.  App.  747   (70  S.  E.  211). 
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2.  The  specific  point  that,  since  some  malt  liquors  are  not  intoxicating, 
the  accusation  should  have  expressly  shown  that  the  malt  liquors  re- 
ferred to  therein  were  intoxicating,  is  not  meritorious.    Stoner  y.  State, 

5  Ga.  App.  716  (63  S.  E.  602). 

3.  The  request  to  review  these  decisions,  for  the  purpose  of  having  them 
modified  or  overruled,  is  refused. 

4.  There  was  no  error  in  the  court's  instructing  the  jury  as  follows: 
"On  the  trial  of  one  charged  with  having  violated  the  law  by  illegally 
selling  intoxicating  liquors,  proof  that  the  accused  received  money  from 
another  person,  accompanied  with  a  request  to  procure  whisky  for  the 
latter,  and  shortly  thereafter  delivered  whisky  to  such  person,  puts  the 
onus  on  the  defendant  of  explaining  where,  how,  and  from  whom  he 
got  the  liquor;  and  if  the  explanation  offered  by  him  is  supported 
only  by  his  own  statement,  the  jury,  if  they  believe  it  to  be  a  mere 
subterfuge  to  cover  up  an  illegal  sale  by  himself,  are  authoriased  to 
find  the  defendant  guilty.**  Mack  v.  State,  116  Ga.  546  (42  S.  E.  776). 
A  request  to  charge,  stating  a  contrary  doctrine,  was  properly  refused. 

5.  The  evidence  strongly  supports  the  conviction,  and  no  material  error 
appears.  Judgment  affirmed. 

Decided  Decembeb  19,  1911. 

Accusation  of  sale  of  liquor;  from  city  court  of  Fitzgerald — 
Judge  Wall.     September  15,  1911. 
Haygood  &  Cutis,  for  plaintiff  in  error. 
A.  J.  McDonald,  solicitor,  contra. 


3797.    Brown  v.  The  State. 

Hnx,  C.  J.  1.  On  a  criminal  trial  the  judge  cautioned  the  jury  as  to 
certain  testimony  which  he  had  admitted  in  evidence,  as  follows: 
''The  evidence  of  Mr.  Ki Hebrew  as  to  certain  statements  made  to  him 

: .  by  James  Brown  can  not  be  considered  by  you  in  determining  the 
question  of  whether  or  not  the  defendant  is  guilty,  but  can  only  be  con- 
sidered by  you  for  the  purpose  of  determining  whether  or  not  the  wit- 
ness has  been  impeached.**  The  following  portion  of  this  charge,  viz.: 
"The  evidence  of  Mr.  Killebrew  as  to  certain  statements  made  to  him 
by  James  Brown** — is  not  subject  to  the  criticism  that  it  was  an  ex- 
pression or  intimation  of  opinion  by  the  court  as  to  vwhat  had  been 
testified  in  such  case. 

2.  Where  one  is  charged  with  a  homicide,  proof  that  the  homicide  as 
charged  was  actually  committed  by  him  must  be  clear  and  unequivocal. 
Yet  this  fact  can  be  proved  by  circumstances,  and  by  inferences  rea- 
sonably deducible  from  the  facts  in  evidence,  as  well  as  by  direct  tes- 
timony. In  this  case  the  evidence  was  clear  that  the  accused  struck 
the  decedent  a  blow  with  a  deadly  weapon,  and  the  jury  were  author- 
ised, although  there  was  no  expert  testimony  and  death  did  not  re- 
sult until  several  days  thereafter,  to  find  that  the  homicide  was  caused 
by  the  blow  inflicted  by  the  accused  with  the  deadly  instrument 
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S.  No  otiier  error  is  SMigiied,  mod  the  Terdict  ie  sopported  hj  evidenoa. 

DbCIDID  DBCXMBa  19,  1911. 

ConTietion   of  manslaughter;   from   Qlaacock  saperior  court — 
Jndge  Walker.     September  28,  1911. 

Isaac  S,  Peebles  Jr.,  for  plaintiff  in  error. 
Thomas  J.  Brown,  solicUor-general,  ocmtra. 


3801.    FLANTHGAN  v.  CITT  OP  ROME. 

Where  a  eity  eooneil  tries  a  person  for  the  violation  of  a  munieipal  ordEI- 
nance,  a  judgment  of  guilty  may  be  renikred  by  a  mere  majority  Tote, 
unless  the  charter  of  the  city  otherwise  provides. 
Decided  December  19,  1911. 

Certiorari;  from  Floyd  superior  court — Judge  Maddox.  Octo- 
ber 16,  1911. 

Eubanks  &  Mehane,  for  plaintiff  in  error. 

Max  Meyerhardi,  contra. 

Powell,  J.  The  plaintiff  in  error,  having  been  convicted  in 
the  recorder's  court  of  Borne  of  the  violation  of  a  city  ordinance, 
entered  an  appeal  to  the  mayor  and  council,  as  is  provided  for  by 
the  charter  of  that  city.  Before  that  body  the  case  was  heard  de 
novo.  Nine  members  constituted  the  body ;  and,  at  the  conclusion 
of  the  trial,  five  voted  guilty  and  four  not  guilty.  Thereupon 
judgment  of  guilty  was  entered  up  and  sentence  imposed. 

The  point  here  presented  is  that,  by  analogy  to  jury  trial,  a 
unanimous  vote  of  the  members  of  the  council  was  essential  to  a 
lawful  judgment  convicting  and  sentencing  the  accused.  The 
council  was  not  sitting  as  a  jury,  but  as  a  court.  A  person  ac- 
cused of  a  municipal  offense  is  not  entitled  to  trial  by  jury,  but 
to  trial  by  a  court.  Loeb  v.  Jennings,  133  Oa,  796  (67  S.  E.  101). 
There  are  many  differences  between  a  court  and  a  jury;  but  one 
cardinal  and  very  important  difference  is  that  unless  the  law  ex- 
pressly provides  to  the  contrary,  a  jury  can  render  no  finding  ex- 
cept by  the  unanimous  assent  of  all  of  its  members,  while,  unless  the 
law  expressly  provides  to  the  contrary,  a  court  adjudges  and  acta 
according  to  the  vote  of  a  majority.  The  point  presented  is  there- 
fore not  well  taken.  Judgment  affirmed. 
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3814.    Jordan  v.  The  State. 

Powell,  J.  The  defendant  was  making  a  statement  to  the  jury,  un- 
der section  1036  of  the  Penal  Code  (1910).  Instead  of  talking  about 
the  matter  in  issue  and  things  relating  to  the  case  on  trial,  he  went, 
into  a  long  and  rambling  statement  concerning  a  number  of  wholly 
irrelevant  matters.  After  he  had  thus  been  indulged  for  a  great  length 
of  time,  and  while  he  was  speaking  of  a  matter  wholly  foreign  to  the 
issue  involved  in  the  case  on  trial,  tlie  judge  interrupted  him  and 
said  to  him?  **Mr.  Jordan,  the  law  allows  you  great  latitude  in  making 
your  statement;  but  I  can  not  permit  you  to  go  into  matters  wholly  at 
variance  with  your  case,  and  not  connected  with  the  case.  What  has 
cross-ties,  or  Mr.  Simmons,  or  Christmas  dinners,  to  do  with  the  case? 
I  beg  of  you  to  confine  yourself  to  matters  connected  with  the  issues 
involved.  At  any  rate,  I  do  not  think  it  will  do  your  case  any  good.'' 
Held,  not  error.  Judgment  affirmed. 

Decided  Dbcbkbeb  19,  1911. 

Accusation  of  assault  and  battery;  from  city  court  of  Houston 

county — Judge  Brunson.     October  2,  1911. 

Oliver  C,  Hancock,  for  plaintiff  in  error. 

R,  E.  Brown,  solicitor,  contra. 


3836.    McGTNTY  v,  THE  STATE. 

No  error  appears. 

Drcided  Decbmbeb  19,  1911. 

Accusation  of  violation  of  prohibition  law;  from  city  court  of 
Macon — Judge  Hodges.       October  7,  1911. 

John  F.  Ross,  for  plaintiff  in  error. 

Walter  J.  Orace,  solicitor-general,  contra. 

Powell,  J.  This  is  a  liquor  case,  with  conviction  on  the  count , 
charging  the  keeping  on  hand  of  liquors  at  defendant's  place  of 
business.  While  there  are  a  number  of  assignments  of  error,  all  of 
them,  so  far  as  material,  are  directly  controlled  adversely  to  the 
plaintiff  in  error  by  the  decisions  of  this  court — most  of  them  so 
very  recent  as  that  it  would  result  in  mere  idle  judicial  tautology 
for  us  to  enter  into  an  elaboration  of  the  points  here  presented. 

Judgment  affirmed. 
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3847.     Dexms  r.  The  State. 

Powell,  J.  While,  under  a  number  of  decisions  of  this  court  and  of  the 
Supreme  Court,  it  is  error  to  exclude  a  witness  from  testifjring  beeauae 
he  has  remained  in  the  oourt-room  after  an  order  for  the  sequestra- 
tion of  witnesses  has  been  gnuited,  still  it  is  equally  well  settled  that 
a  ground  of  a  motion  for  a  new  trial  complaining  of  sueh  an  error  must 
show  that  the  error  resulted  in  injury,  which  is  generally  to  be  shown 
by  a  statement  of  what  the  complaining  party  expected  to  prove  by  the 
witness.  Judgment  affinned. 

Decided  December  19,  1911. 

Accusation  of  carrying  pistol  without  license;  from  city  court  of 

Monticello— Judge  Thurman.     September  14>  1911. 

Eugene  M.  BayneSy  for  plaintiff  in  error. 

Oreene  F.  Johnson,  solicitor,  contra. 


3856.     Cook  v.  The  State. 

Powell,  J.     This  court  has  no  jurisdiction  to  review  issues  of  fact. 

Judgment  affirmed. 
DEcn>ED  December  10,  1011. 

Indictment  for  assault  and  battery ;  from  Fannin  superior  court 

—Judge  Morris.     October  28,  llHl. 

A.  8.  J.  Hall,  Tain  Smith,  J,  Z,  Foster,  for  plaintiff  in  error. 

J.  P.  Brooke,  solicitor^general,  contra. 


3161.     BAUMGARTNER  r.  McKINNON,  administrator. 

1.  **The  appointment  of  a  temporary  administrator  does  not  constitute 
*  representation  *  upon  the  estate  of  a  decedent,  within  the  purview  of 
the  Civil  Ck>de  (1910),  $  4376,  which  provides  that  'the  time  between 
the  death  of  a  person  and  representation  taken  upon  his  estate 

shall  not  be  counted  against  his  estate,  provided  such  time  does  not 
exceed  five  years/  so  as  to  cause  the  statute  of  limitations  to  begin  to 
run  against  the  estate  upon  the  appointment  of  such  temporary  admin- 
istrator.**     Baumgartner  v.  McKinnon,  137  Ga.  165    (73  S.  E.  518). 

2.  **As  a  general  rule,  the  debtor  has  a  right  to  appropriate  payments;  if 
he  does  not,  the  creditor  may.  If  neither  does,  the  jury  will  make  the 
application  under  the  direction  of  the  court. **  Ketcton  v.  Nunnally,  4 
Ga,  357;  Civil  Code  (1910),  S  4316.  A  surety  can  not  claim  a  release 
from  liability  to  pay  a  promissory  note  which  he  indorsed,  upon  the 
ground  that  the  payee,  who  was  also  the  payee  of  notes  junior  in  date 
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and  maturity,  executed  by  the  same  maker,  failed  to  apply  payments 
made  by  the  principal  debtor  (without  direction  as  to  their  application) 
to  the  oldest  note.  All  of  the  obligations  of  the  principal  debtor  being 
ordinary  promissory  notes  indorsed  by  different  parties,  and  none  of 
them  creating  any  lien,  there  was  nothing  to  affect  the  creditor's  stat- 
utory right  under  the  foregoing  section  of  the  code. 
Decided  January  16,  1912. 

Complaint;  from  city  court  of  Brunswick— Judge  Krauss.  Oc- 
tober 29,  1910. 

It  appears  from  the  record  that  P.  W.  Fleming  borrowed  $500 
from  John  A.  Ward,  and  gave  therefor  a  promissory  note,  dated 
February  6,  1903,  and  due  one  year  after  date,  with  interest  from 
date  at  the  rate  of  eight  per  cent,  per  annum.  The  note  was  in- 
dorsed by  B.  A.  White  Jr.,  M.  Elkan,  and  Fred  Baumgartner.  On 
May  1,  1903,  Fleming  borrowed  $200  from  Ward  on  his  (Flem- 
ing's) note  indorsed  by  George  R.  Krauss,  and  $300  on  his  (Flem- 
ing's) note  indorsed  by  R.  R.  Hopkins  and  C.  D.  Ogg.  Both  of 
these  latter  notes  fell  due  May  1,  1904.  Thus  Fleming  owed  Ward 
$1,000  in  all  (exclusive  of  interest),  payable  in  three  notes,  each 
indorsed  by  different  parties.  So  far  as  appears,  Fleming  paid 
Ward  nothing  until  March  2,  1906,  when  a  pajrment  of  $80  was 
made,  and  this  was  followed  by  various  other  pajrments,  up  to  the 
death  of  the  creditor,  aggregating  $736.60,  and  one  payment  of  $5 
credited  upon  the  note  after  the  death  of  the  intestate.  Of  these 
payments  $217.50  only  was  applied  toward  the  satisfaction  of  the 
note  indorsed  by  White,  Elkan,  and  Baumgartner,  and  on  April  12, 
1910,  suit  was  instituted  for  the  remainder  of  the  debt  evidenced 
by  this  note.  Neither  Fleniing  nor  White  filed  a  defense.  Elkan 
was  not  served,  and  Baumgartner  alone  set  up  a  defense. 

Baumgartner  pleaded  that  he  was  only  an  accommodation  in- 
dorser,  or  guarantor,  on  the  note,  and  had  heard  nothing  about  it 
from  the  time  he  indorsed  it  (February  6,  1903)  up  to  the  time  he 
was  served  with  copy  of  the  suit,  and  he  naturally  supposed  it  had 
long  since  been  paid.  He  further  alleged  that,  Fleming  having  bor- 
rowed the  $500  on  the  two  notes  as  stated  above,  and  having  paid 
Ward  in  all  $741.60  on  his  general  indebtedness,  it  was  the  duty 
of  Ward  to  apply  all  of  the  payments  to  the  note  indorsed  by  him- 
self, it  being  the  oldest  item  in  Fleming's  indebtedness;  that  the 
note  would  thereupon  have  been  paid ;  whereas,  as  he  alleged,  Ward 
credited  the  note  indorsed  by  Hopkins  and  Ogg  with  $334.50,  and 
the  note  indorsed  by  Krauss  with  $189.60,  and  only  credited  the 
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Bote  indorsed  by  the  defendant  with  $217.50;  that  this  act  of  the 
creditor  injured  him,  Banmgartner,  as  a  security  on  the  note,  and 
increased  his  risk  thereon,  and  exposed  him  to  greater  liability,  and 
he  was  thereby  discharged.  Th^  court  struck  this  portion  of  the 
plea,  and  exception  is  taken  to  this  ruling. 

It  was  further  pleaded  that  the  note  was  barred  by  the  statute 
of  limitations,  for  the  reason  that  when  the  suit  was  filed,  more  than 
six  years  had  elapsed  since  the  maturity  of  the  note;  that  on  April 
23,  1909,  a  temporary  administrator  was  appointed,  with  authority 
to  bring  suit  upon  the  note,  and  his  failure  to  bring  suit  caused  the 
bar  of  the  statute  to  attach.  According  to  the  eyidence,  the  plain- 
tiffs intestate  died  April  16,  1909,  and  no  permanent  letters  of 
administration  were  granted  until  July  7,  1909,  but  temporary 
letters  of  administration  were  granted  on  April  23, 1909. 

The  court  (trying  the  case  without  a  jury)  found  against  the  plea 
of  the  bar  of  the  statute  of  limitations,  and  rendered  judgment 
against  the  defendant  surety  along  with  the  other  defendants.  He 
excepted  to  this  judgment. 

R.  D.  Meader,  for  plaintiff  in  error. 

H,  F.  Dunwody,  contra. 

BussELL^  J.     (After  stating  the  forgoing  facts.) 

Inasmuch  as  a  finding  in  favor  of  the  defendant  upon  the  plea 
of  the  statute  of  limitations  would  have  worked  a  total  disposition 
of  the  case,  regardless  of  the  ruling  upon  the  plea  of  release,  and 
in  view  of  the  fact  that  this  court  requested  the  instruction  of  the 
Supreme  Court  upon  that  branch  of  the  case,  we  shall  consider  in 
inverse  order  the  defenses  presented  by  the  pleas.  The  decision  of 
the  Supreme  Court,  in  answer  to  the  certified  question,  disposes  of 
the  plea  of  the  statute  of  limitations,  and  sustains  the  final  judg- 
ment of  the  trial  judge,  unless  the  judge  erroneously  struck  that 
portion  of  the  plea  wherein  the  defendant  attempted  to  set  up  his 
release  as  surety ;  and  it  is  only  upon  this  phase  of  the  case  that  this 
court  will  be  called  to  pass. 

1.  The  question  certified  to  the  Supreme  Court  was  as  follows : 
"Does  the  appointment  of  a  temporary  administrator  constitute 
*  representation '  upon  the  estate  of  the  decedent,  within  the  purview 
of  Civil  Code  (1910),  §  4376,  which  provides  that  'the  time  be- 
tween the  death  of  a  person  and  representation  taken  upon  his  es- 
tate    .      .     shall  not  be  counted  against  his  estate,'  for  the  pur- 
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poses  of  the  statute  of  limitation  of  actions?  In  this  connection 
counsel  for  plaintiff  in  error  has  requested  the  right  to  review  the 
decision  of  the  Supreme  Court  in  the  case  of  Scott  v.  Atwell,  63  Oa, 
764,  for  the  purpose  of  having  the  same  modified  or  overruled." 
And  the  instruction  is  contained  in  the  following  opinion,  delivered 
by  Justice  Lumpkin : 

"It  is  true  that  the  code  declares  that  a  temporary  administra- 
tor may  sue  to  recover  debts  due  the  estate  (Civil  Code  (1910), 
§  3937) ;  and  upon  the  general  analogy  of  the  law  that  where  a  per- 
son has  the  capacity  to  sue,  and  fails  to  exercise  the  right,  the 
statute  of  limitations  will  run  against  him,  an  argument  may  be 
based  that,  on  account  of  the  provision  of  this  section,  the  right 
and  duty  are  correlative,  and  the  statute  runs  against  the  estate. 
But,  on  the  other  hand,  the  section  of  the  code  to  which  reference 
has  been  made  arose,  not  from  legislative  enactment,  but  from  the 
codification  of  the  decision  in  Ewing  v.  Moses,  50  Oa.  264.  The 
decision  in  that  case  was  rendered  before  the  one  in  Scott  v.  Atwell, 
63  Oa.  764.  The  opinion  in  the  case  last  cited  expressly  referred 
to  the  fact  tliat  the  court  had  held  that  temporary  administrators 
had  the  right  to  sue  in  certain  cases,  but  nevertheless  construed  the 
statute  suspending  the  running  of  the  statute  of  limitations  against 
an  estate  until  ^  representation  taken/  provided  the  time  elapsing 
was  not  greater  than  five  years,  to  refer  to  the  grant  of  permanent 
letters.  The  members  of  the  court  doubtless  had  before  them  the 
decision  in  the  50  Oa.,  supra,  as  well  as  other  cases,  at  the  time  this 
construction  was  placed  upon  the  statute ;  and  we  do  not  think  that 
the  codification  of  the  decision  in  the  50  Oa.,  and  the  adoption  of 
the  code  containing  that  provision,  is  suflBcient  to  change  the  rul- 
ing thus  made. 

"A  temporary  administrator  occupies  a  somewhat  peculiar  posi- 
tion. He  is  appointed  to  act  only  until  a  permanent  administrator 
is  appointed,  for  the  purpose  of  collecting  and  taking  care  of  the 
effects  of  the  deceased ;  and  from  the  order  appointing  him  no  ap- 
peal is  allowed.  Civil  Code  (1910),  §  3935.  By  the  Civil  Code 
(1910),  §  3936,  he  is  required  to  give  a  bond  for  double  the  amount 
of  the  personal  property;  but  it  has  been  held  that  no  action  can 
be  brought  on  the  bond  until  the  appointment  of  a  permanent  ad- 
ministrator. Webster  v.  Thompson,  55  Oa.  431.  His  duties  are 
principally  of  preservative  character.     Banks  v.  Walker,  112  Oa. 
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642;  Neal  v.  Boykin,  129  Oa.  676,  682  (59  S.  E.  912,  121  Am.  St. 
B.  237).    A  permanent  administrator  is  required  to  give  bond  in  a 
sum  equal  to  double  the  amoimt  of  the  estate  to  be  administered. 
Civil  Code  (1910),  §  3972.    A  temporary  administrator  may  take 
steps  with  a  view  of  collecting  and  preserving  the  estate,  including 
certain  litigation;  but  he  is  not  clothed  with  the  full  power  of  a 
permanent  administrator.    Thus,  he  can  not  sue  for  the  recovery 
of  land.    Banks  v.  Walker,  supra.    He  can  not  distribute  the  estate ; 
nor  will  notice  to  him  of  an  application  for  dower  be  sufficient. 
Langford  v.  Langford,  82  Oa,  202  (8  S.  E.  76).     Section  3997  of 
Code  of  1910  declares  that  an  administrator  shall  be  allowed  twelve 
months  from  the  date  of  his  qualification  to  ascertain  the  condition 
of  the  estate  and  that  creditors  failing  to  give  notice  within  that 
time  lose  all  rights  to  an  equal  participation  with  creditors  of  equal 
dignity  to  whom  distribution  is  made  before  notice  of  such  claim  is 
brought  to  the  administrator.    Evidently  this  did  not  contemplate 
a  temporary  administrator,  who  has  no  right  to  make  any  distribu- 
tion.   The  language  of  the  Civil  Code  (1910),  §  4377,  touching  the 
suspension  of  the  statute  in  favor  of  an  estate,  is  the  same  as  that 
relating  to  the  running  of  the  statute  against  it.     If  the  estate 
could  practically  be  wound  up  by  litigation  pro  and  con  with  a  tem- 
porary administrator,  and  the  statute  of  limitations  be  applied  to 
such  administrator  as  well  as  to  a  permanent  one,  section  3997 
would  be  of  little  avail  to  the  estate.    Moreover,  a  judgment  against 
an  administrator  is  conclusive  evidence  that  he  has  in  liis  liands  as- 
sets of  the  decedent,  if  he  fails  to  plead  plene  administravit  or 
plene  administravit  praeter.     Neither  of  these  pleas  could  be  filed 
by  a  temporary  administrator.    It  will  thus  be  seen,  that,  comparing 
the  functions  of  a  temporary  administrator  with  those  of  a  perma- 
nent administrator  under  the  statutes  of  tliis  State  and  the  deci- 
sions construing  them,  it  would  produce  much  confusion  and  con- 
flict to  hold  that  the  estate  should  be  barred  by  the  omission  of 
the  temporary  administrator  to  sue. 

"The  ruling  announced  in  the  first  headnote  follows  the  decision 
in  Scott  V.  Atwell,  63  Oa,  764;  and  that  decision  answers  the  ques- 
tion propounded  by  the  Court  of  Appeals,  unless,  upon  review,  it  is 
overruled  or  modified  by  this  court.  Upon  request  of  counsel,  the 
Court  of  Appeals  has  certified  the  question  to  this  court,  so  that  ap- 
plication may  be  made  for  such  a  review.    The  decision  mentioned 
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was  rendered  in  1879,  and  has  stood  unquestioned  from  that  time 
until  the  present.  Upon  a  review  of  it,  we  decline  to  modify  or  over- 
rule it." 

2.  As  to  whether  the  action  of  Ward,  in  failing  to  credit  all  of 
the  payments  made  upon  the  general  indebtedness  due  him  by  Flem- 
ing and  evidenced  by  the  three  notes  to  which  we  have  referred 
(in  the  absence  of  any  direction  upon  Fleming's  part  as  to  the  ap- 
plication of  the  payments),  effected  a  release  of  Baumgartner  as  a 
surety,  it  is  contended  by  learned  counsel  for  the  plaintiff  in  error 
that  though,  ordinarily,  a  creditor,  in  the  absence  of  instruction  or 
direction  from  the  debtor,  has  the  right  to  apply  payments  made  to 
him,  as  he  may  see  fit,  to  any  one  or  more  of  different  obligations 
due  him  by  the  same  debtor,  still  this  rule  is  varied  where  the  rights 
of  others  are  affected,  and  the  creditor  in  this  case  should  have 
applied  a  larger  proportion  of  the  payments  made  by  Fleming,  if 
not  all,  to  the  note  indorsed  by  Baumgartner.  The  cases  of  Cofer 
V.  Benson,  92  Oa.  794,  Newton  v.  Nunnally,  4  Oa.  356,  Rushin  v. 
Shields,  11  Oa.  636  (56  Am.  Dec.  436),  Simmons  v.  Gates,  56  Go. 
609,  Hughes  v.  Johnson,  38  Ark.  285,  and  Jones  on  Chattel  Mort- 
gages, §  640,  are  cited  in  support  of  the  principle  that  the  rights 
of  third  persons  must  be  considered  by  a  creditor  in  making  appli- 
cation of  payments  made  by  his  debtor.  It  is  further  insisted  that 
the  intention  of  the  parties,  in  making  the  payments,  is  a  question 
for  a  jury  to  pass  upon,  and  that  in  rendering  his  judgment  the 
court  did  not  give  effect  to  this  circumstance,  as  required  by  the 
ruling  in  Pritchard  v.  Comer,  71  Oa.  18.  In  the  case  last  cited 
it  was  held,  that  when  the  debtor  fails  to  make  a  direction  as  to 
how  payments  shall  be  applied,  and  the  creditor  applies  the  pay- 
ments to  suit  himself,  the  question  of  intention  in  making  the  pay- 
ments should  be  submitted  to  the  jury ;  but  in  that  case  there  were 
circumstances  developed  from  the  very  nature  of  the  transaction  it- 
self which  evidenced  the  intention  of  the  parties,  and  which  the 
Supreme  Court  held  was  "equivalent  to  a  direction  of  the  appli- 
cation of  the  money."  Justice  Blandford,  in  making  this  ruling, 
said:  "To  hold  otherwise  would  operate  as  a  fraud  upon  . 
the  indorser,  as  he  made  this  indorsement  with  full  knowledge  that 
his  principal  had  made  the  mortgage  to  secure  the  payment  of  the 
fifteen  hundred  dollar  note  upon  which  he  gave  his  indorsement." 
In  the  case  now  before  us  there  is  no  evidence  of  any  kind  to  indi- 
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cate  an  intention  on  the  part  of  Flemings  who  made  the  payments, 
that  these  pajnnents  should  be  applied  to  any  one  of  the  notes  in 
preference  to  the  other ;  and  so  the  point  seems  to  be  without  merit. 
We  do  not  think  there  is  anything  in  the  allegations  of  the  plea 
which  would  take  the  case  out  of  the  general  rule  which  gives  a 
creditor  the  right  to  apply  payments  as  he  sees  fit,  in  the  absence 
of  a  direction  on  the  part  of  the  debtor  as  to  how  the  payments 
should  be  applied.  Certainly  no  reason  is  found  in  the  statement 
that  the  other  notes  held  by  Ward  were  junior  in  date  to  the  one 
which  Baumgartner  indorsed,  nor  in  the  fact  that  the  amount  of 
both  of  these  later  notes  only  equaled  the  first  one.  Even  if  Ward 
had  applied  to  the  junior  notes  all  of  the  payments  made  by  Flem- 
ing, this  would  not  have  been  such  an  act,  within  the  contempla- 
tion of  the  law,  as  injured  the  surety,  Baumgartner,  or  increased 
his  risk,  or  exposed  him  to  greater  liability,  so  as  to  discharge  him. 
Section  4316  of  the  Civil  Code  (1910),  relating  to  the  applica- 
tion of  payments,  is  as  follows:  "When. a  payment  is  made  by  a 
debtor  to  a  creditor  holding  several  demands  against  him,  the  debtor 
has  a  right  to  direct  the  claim  to  which  it  shall  be  appropriated.  If 
he  fails  to  do  so,  the  creditor  has  the  right  to  appropriate  at  his  elec*r 
tion.  If  neither  exercises  this  privilege,  the  law  will  direct  the  ap- 
plication in  such  manner  as  is  reasonable  and  equitable,  both  as  to 
parties  and  third  persons.  As  a  general  rule,  the  oldest  lien  and 
the  oldest  item  in  an  account  will  be  first  paid,  the  presumption  of 
law  being  that  such  would  be  the  fair  intention  of  the  parties."  As 
we  construe  this  section,  its  latter  portion  imposes  no  limitation  on 
the  right  of  either  of  the  parties,  as  previously  stated,  if  either  has 
exercised  the  option  conferred  by  law,  the  debtor  having  first  the 
privilege-  of  directing  the  application  of  the  payment  he  makes ; 
for  the  direction  by  law  occurs  only  "if  neither  exercises  this  privi- 
lege." Of  course,  where  a  fund  is  brought  before  the  court  for  dis- 
tribution according  to  law,  and  it  is  discovered  that  by  reason  of  a 
legal  priority  the  rights  of  a  third  person  are  involved  and  are 
superior  to  those  of  the  creditor  who  has  received  a  payment,  the^ 
previous  disposition  of  that  fund,  whether  it  has  been  applied  upon 
the  creditor's  demand  at  the  instance  of  the  debtor,  or,  in  the  ab- 
sence of  such  direction,  by  the  creditor  himself,  becomes  immate- 
rial, and  the  provisions  of  §  4316  have  no  application  to  the  case. 
As  was  said  by  Judge  Lumpkin  in  Newton  v.  Nunndlly,  4  Oa.  367.: 
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"As  a  general  rule,  the  debtor  has  a  right  to  appropriate  pa3rment8; 
if  he  does  not,  the  creditor  may.  If  neither  does,  the  jury  will 
make  the  application  under  the  direction  of  the  court."  And  as 
that  was  a  case  in  which  priority  of  liens  was  involved.  Judge 
Lumpkin  quoted  from  Chief  Justice  Marshall  in  Rankin  v.  Scott, 
12  Wheaton,  177  (6  L.  ed.  592) :  "The  principle  is  believed  to  be 
universal,  that  a  prior  lien  gives  a  prior  claim,  which  is  entitled  to 
satisfaction." 

In  all  of  the  cases  cited  by  counsel  for  the  plaintiff  in  error  it 
appears  that  there  was  outstanding  some  superior  lien,  in  the 
hands  of  sortie  third  party,  which  was  entitled  to  a  priority  over  the 
indebtedness  to  which  it  was  sought  to  apply  the  payment  in  ques- 
tion; and  as  the  answer  of  the  defendant,  which  was  stricken,  dis- 
tinctly states  that  "in  making  said  payments  to  said  Ward  said 
Fleming  paid  them  on  his  general  indebtedness,  which  consisted  of 
said  three  notes  aforesaid,  and  did  not  advise  or  request  that  swne 
be  applied  to  any  particular  note,"  it  is  manifest  that  these  decisions 
have  no  bearing,  but  that  the  ease  is  rather  controlled  by  the  provi- 
sions of  §  4316  of  the  Civil  Code.  The  note  that  Baumgartner  in- 
dorsed had  no  superior  right  to  the  money  paid  by  Fleming  which 
would,  under  the  law,  have  required  its  application  to  that  note 
rather  than  to  the  other  two  notes,  which  Baumgartner  had  not 
indorsed.  When  Fleming  did  not  direct  the  application  of  the 
payments.  Ward  had  the  right  to  apply  them  as  he  pleased. 

So  much  of  the  defendant's  plea  as  attempts  to  set  up  the  de- 
fense that  the  plaintiff  was  guilty  of  laches,  in  that  he  did  not 
bring  suit  earlier,  and  thereby  increased  the  risk  of  the  surety,  was 
properly  stricken,  because  there  was  no  allegation  that  there  was  a 
consideration  for  the  postponement,  nor  an  averment  that  the  se- 
curity had  given  a  written  notice  to  sue.  Under  the  ruling  in 
Thomas  v.  Clarkson,  125  Oa,  78,  79  (3),  (54  S.  E.  77,  81,  6  L.  R. 
A.  [N.  S.]  658) :  "the  surety  could  not,  at  common  law,  be  dis- 
charged by  failure  of  the  payee  to  sue,  and  the  plea  setting  up  such 
defense  was  necessarily  without  merit."  "A  mere  failure  by  the 
creditor  to  sue  as  soon  as  the  law  allows,  or  negligence  to  prose- 
cute with  vigor  his  legal  remedies,  unless  for  a  consideration,  will 
not  release  the  surety."    Civil  Code  (1910),  §  3544. 

There  was  plainly  no  merit  in  the  stricken  defenses ;  and  the  an- 
swer of  the  Supreme  Court  to  the  certified  question,  and  its  affirm- 
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ance,  upon  review,  of  the  decision  in  Scott  v.  Atwell,  63  Ga.  764, 
sustains  the  judgment  of  the  lower  court. 

Judgment  affirmed. 


3163.     SMITH  V.  SEABOARD  AIR-LINE  RAILWAY. 

1.  A  rule  or  r^^lation  promulgated  by  the  railroad  commission  of  this 
State  relating  to  the  reception  of  passengers  by  railroad  companies  and 
the  keeping  open  of  their  depots  and  stations,  must  be  presumed  to 
be  just  and  reasonable;  and  whether  such  a  rule  or  regulation  is  rea- 
sonable or  not  is  a  question  of  law. 

2.  The  fact  that  a  rule  prescribed  by  the  railroad  commission,  for  the 
conduct  of  the  railroad  companies  with  reference  to  the  keeping  open 
of  their  depots  and  stations  and  the  reception  of  passengers  therein, 
may  in  a  particular  case  result  in  hardship  or  injury  is  not  a  criterion 
by  which  to  test  the  reasonableness  of  the  rule.  If  the  rule  conduces 
to  the  interest  of  the  railroad  company  and  works  no  hardship  upon 
the  traveling  public  generally,  it  must  be  considered  as  reasonable. 

3.  A  person  coming  to  a  railroad  station  with  the  intention  of  taking 
the  next  train  is,  in  contemplation  of  law,  a  passenger,  provided  his 
coming  is  within  a  reasonable  time  before  the  departure  of  the  train. 

4.  Rule  number  10  of  the  railroad  commission  of  Georgia,  which  pro- 
vides, that  **At  junction  points  railroad  companies  shall  be  required  to 
open  their  depot  waiting-room,  for  the  accommodation  of  the  trav- 
eling public,  at  least  30  minutes  before  the  schedule  time  of  the  arri- 
val of  all  passenger  trains.  At  local  or  non-junction  points  all  such 
waiting-rooms  shall  likewise  be  opened,  provided  that  the  same  shall 
not  be  required  to  be  opened,  nor  kept  open,  after  10  o'clock  p.  m.,  ex- 
cept for  delayed  trains  due  before  that  hour,  in  which  case  such  rooms 
shall  be  kept  open  until  the  actual  arrival  of  such  delayed  trains,"  is 
reasonable;  and  one  who  comes  to  the  depot  for  the  purpose  of  taking 
a  train  is  not  a  passenger  unless  his  coming  is  within  the  limitations  of 
the  rule. 

5.  The  allegations  of  the  petition,  construed  in  the  light  of  the  above- 
quoted  rule,  set  up  no  cause  of  action,  and  the  trial  judge  properly 
sustained  the  demurrer  and  dismissed  the  petition. 

Decided  January  15,  1912. 

Certiorari;  from  Liberty  superior  court— Judge  Seabrook.  De- 
cember 3,  1910. 

Suit  in  the  county  court  was  brought  against  the  Seaboard  Air- 
Line  Railway,  to  recover  damages  for  a  tort.  The  court  sustained 
a  general  demurrer  to  the  petition.  On  certiorari,  the  superior 
court  aflSrmed  the  judgment ;  and  the  judgment  of  the  superior  court 
is  here  for  review. 

The  petition  makes  in  substance  the  following  case:    At  8  o'clock 
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at  night  the  petitioner,  in  company  with  two  other  persons,  went  to 
the  railway  station  at  Riceboro,  Georgia,  for  the  purpose  of  becom- 
ing a  passenger  on  the  Seaboard  Air-Line  Railway  train  going  to  Sa- 
vannah and  due  at  Riceboro  at  10  minutes  after  10  o'clock  that 
evening.  The  night  was  extremely  cold,  and  the  waiting-room  at 
the  station  was  well  heated  by  a  large  fire,  and  the  petitioner  and 
her  friends  went  into  this  room.  The  train  due  to  arrive  at  10.10 
o'clock  was  delayed,  and  did  not  arrive  until  1.15  o'clock  that 
morning.  A  little  after  9  o'clock  the  station  agent,  acting  within 
the  scope  of  his  authority  in  the  discharge  of  his  official  duties,  no- 
tified the  petitioner  and  her  friends  that  it  was  time  for  him  to  go 
home,  and  he  closed  the  station,  and  they  could  not  remain  in  the 
waiting-room.  The  petitioner  informed  him  that  they  intended 
becoming  passengers  on  the  train  for  Savannah,  and  protested 
against  being  turned  out  into  the  cold,  and  begged  the  agent,  if  he 
must  close  the  office,  to  permit  the  waiting-room  to  remain  open, 
so  they  could  stay  therein  and  be  comfortable  while  waiting  for  the 
arrival  of  the  delayed  train.  This  request  he  refused,  and  put  the 
petitioner  out  into  the  cold.  As  there  was  no  other  shelter  she  was 
compelled  to  remain  out  in  the  cold  from  9  o'clock  to  1.15  o'clock 
a.  m.  This  exposure  to  cold  made  her  ill.  She  contracted  a  severe 
cold  which  compelled  her  to  go  to  bed,  where  she  suffered  greatly 
from  aches  and  pains  in  her  chest  and  from  annoyance  attendant 
upon  the  cold.  She  alleges,  that  under  the  circumstances  detailed 
above,  she  had  a  right  to  remain  in  the  station-room  until  the  over- 
due train  arrived ;  that  the  defendant  owed  her  the  duty  to  permit 
her  to  remain  therein,  where  it  was  warm  and  comfortable,  and 
that,  through  its  employee,  it  violated  its  direct  duty  to  her  in  de- 
nying her  the  legal  right  to  remain  in  the  waiting-room,  where 
comfort  was  already  provided,  and  in  compelling  her  to  vacate  this 
room  and  to  go  out  in  the  intense  cold,  resulting  in  the  personal 
injuries  narrated.  She  left  the  waiting-room  only  under  the  order 
and  demand  of  the  station  agent,  and,  after  doing  so,  did  everything 
in  her  power  to  protect  herself  from  the  cold,  and  in  no  way  con- 
sented or  contributed  to  her  injuries.  She  charges  that  her  inju- 
ries were  directly  and  proximately  due  to  a  breach  of  duty  on  the 
part  of  the  defendant.  She  sues  for  damages  for  a  breach  of  the 
public  duty  which  the  railway  company  owed  to  her  as  a  passenger, 
which  resulted  in  the  personal  injuries  above  set  out.    She  charges 
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also  that  the  action  of  the  agent  was  wilfol  and  wanton,  in  utter 
disregard  of  her  rights,  and  she  seeks  also  to  recoyer  pnnitiye  dam- 
ages. 

In  support  of  a  demurrer  the  railway  company  relied  upon  rule 
No.  10  of  the  railroad  commission  of  Georgia,  of  which  the  courts 
take  judicial  cognizance,  and  which  is  as  follows:  ''At  junction 
points  railroad  companies  shall  be  required  to  open  their  depot  wait- 
ing-room, for  the  accommodation  of  the  traveling  public,  at  least 
30  minutes  before  the  schedule  time  of  the  arrival  of  all  passenger 
trains.  At  local  or  non- junction  points  all  such  waiting-rooms 
shall  likewise  be  opened,  provided  that  the  same  shall  not  be  re- 
quired to  be  opened  nor  kept  open  after  10  o'clock  p.  m.,  except  for 
delayed  trains  due  before  that  hour,  in  which  case  such  rooms  shall 
be  kept  open  imtil  the  actual  arrival  of  such  delayed  trains.'*  It 
is  insisted  that  under  this  rule  there  was  no  duty  upon  the  rail- 
way company  to  open  or  heat  its  waiting-room  at  the  hours  stated 
in  the  petition  when  the  plaintiff  entered  the  waiting-room  and 
when  she  was  directed  to  leave  by  the  station  agent,  for  the  reason 
that  the  train  which  she  intended  to  take  was  scheduled  to  arrive 
after  10  o'clock  p.  m. 

The  plaintiff  insists  that  this  rule  is  unreasonable  and  void,  and 
consequently  that  the  company  would  not  be  protected  under  its 
provisions;  that  even  if  valid,  it  is  not  applicable  in  the  present 
case,  for  the  reason  that,  the  company  having  heated  and  opened 
its  waiting-room  and  having  received  therein  passengers  intending 
to  take  a  train  scheduled  to  arrive  after  10  o'clock  p.  m.,  the  pro- 
visions of  the  rule  were  waived ;  that  at  common  law  it  is  the  duty 
of  a  railway  company  to  provide  a  comfortable  waiting-room  for 
its  passengers  a  reasonable  length  of  time  before  the  arrival  of  its 
trains ;  that  it  was  beyond  the  power  of  the  railroad  commission  of 
Georgia  to  change  the  common  law  by  the  promulgation  of  a  rule, 
and  that,  irrespective  of  the  rule,  the  railroad  company  owed  a  com- 
mon-law duty  to  the  plaintiff,  which  it  violated,  and  for  which  a 
recovery  may  be  had ;  since  there  is  no  legislative  action  changing 
the  common-law  duty. 

Twiggs  £  Oazan,  for  plaintiff,  cited :  Civil  Code  (1910),  §  2727 ; 
Riley  v.  W.  &  T,  R,  Co.,  133  Oa.  417;  Phillips  v.  Southern  By.  Co., 
124  N.  C.  123  (32  S.  E.  388,  45  L.  R.  A.  163) ;  Coleman  v.  South- 
em  By.  Co.,  50  S.  E.  692;  International  &  G.  N.  B.  Co.  v.  Doo- 
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Ian  (Tex.  Civ.  App.),  120  S.  W.  1122;  2  Hutchinson,  Carriers, 
§  931 ;  2  White,  Pers.  Inj.  on  Railroads,  §  622. 

Anderson,  Cann  &  Cann,  T.  F,  Walsh  Jr.,  for  defendant,  cited: 
Page  V.  R.  Co.,  129  Ala.  232  (29  So.  676) ;  26  A.  &  E.  Enc.  L.  (2d 
ed.)  492  (2),  and  cit.;  Civil  Code  (1910),  §§  2630,  2664;  A.,  B.  & 
A.  R,  Co.  V.  Emanuel,  6  Oa,  App,  319;  So.  Ry.  Co.  v.  Atlanta  Stove 
Works,  128  Ga.  207  (3),  217;  Central  Ry.  Co.  v.  Motes,  117  Oa. 
923 ;  Brown  v.  0.,  C.  &  N,  Ry.  Co.,  119  Oa.  88 ;  4  Elliott,  Railroads, 
§  1579,  pp.  381-2;  L.  &  N.  R.  Co.  v.  Commonwealth  (Ky.),  43  S: 
W.  458 ;  Louisville  &c.  Ry.  Co.  v.  Wright  (Ind.  App.),  47  N.  E.  491 ; 
Northern  Pacific  R.  Co.  v.  Territory  of  Washington,  142  U.  S.  492 
(35  L.  ed.  1092) ;  McDonald  v.  Chicago  &c.  R.  Co.,  26  Iowa  (96 
Am.  Dec.  114) ;  Caterham  Ry.  Co.  v.  London  &c.  R,  Co.,  note  in 
1  Ry.  Cas.  32,  and  cases  cited  supra  for  plaintifiL 

Hill,  C.  J.  (After  stating  the  foregoing  facts.)  The  basis  of 
liability  for  negligent  torts  is  breach  of  duty,  and  in  this  case  the 
railroad  company  is  sued  for  damages  for  a 'breach  of  its  public  duty 
as  a  carrier  of  passengers.  If  the  railroad  company,  under  the  al- 
legations in  the  petition,  owed  the  plaintiff  a  duty  which  was  vio- 
lated, and  without  any  fault  on  her  part  damage  resulted  to  her,  she 
would  have  a  right  to  recover.  Did  the  railroad  company  owe  her 
any  duty?  Learned  counsel  for  the  plaintiff  contend  that  at  com- 
mon law  it  was  the  duty  of  railroad  companies  to  provide  comfort- 
able waiting-rooms  for  passengers,  a  reasonable  length  of  time  be- 
fore the  arrival  of  trains.  Learned  counsel  for  the  defendant  in- 
sist that  this  was  not  so  at  common  law;  that  under  the  common 
law,  railroad  companies  were  under  no  duty  to  maintain  comfortable 
waiting-rooms  at  their  stations  for  persons  purposing  to  become 
passengers.  There  is  authority  for  both  contentions,  and  the 
weight  of  authority  is  in  favor  of  the  latter  proposition.  This  is 
immaterial,  however,  for  in  this  State,  in  so  far  as  cities  of  a  thou- 
sand inhabitants  are  concerned,  the  statute  makes  it  the  duty  of 
railroad  companies  operating  passenger-trains  to  have  station  ac- 
commodations for  passengers,  and  to  keep  them  open  at  least  one 
hour  before  the  arrival  and  a  half  hour  after  the  departure  of  trains, 
according  to  the  scheduled  time  for  arrival  and  departure,  and  to 
keep  the  waiting-room  lighted  and  comfortable  between  the  hours 
of  6  o^clock  a.  m.  and  6  o^clock  p.  m.,  for  the  comfort  and  conven- 
ience of  passengers.    Civil  Code  (1910),  §  2727.    This  statute  law 
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applies  only  to  towns  and  cities  of  more  than  a  thousand  inhabit- 
ants. The  law  of  this  State^  however,  as  declared  by  the  Supreme 
Court,  makes  it  the  duty  of  railroad  companies  to  provide  accom- 
modations at  their  stations  for  passengers,  and  makes  them  liable 
for  such  damages  as  proximately  flow  from  a  violation  of  this 
duty.  In  Brown  v.  Georgia,  Carolina  £  Northern  Railway  Com- 
pany, 119  Oa.  90,  Mr.  Justice  Lamar  annoimoes  the  general  rule  on 
this  subject  as  follows:  "Railroad  companies  are  bound  to  pro- 
vide reasonable  accommodations  at  their  stations  for  passengers 
who  are  invited  to  travel  on  their  roads ;  and  will  be  liable  for  such 
damages  as  proximately  flow  from  a  violation  of  this  duty.  The 
character  of  the  accommodations  required,  of  course,  varies  with 
the  amount  of  business  done  at  a  particular  point ;  and  the  company 
might  be  relieved  altogether  of  the  obligation  to  furnish  depots  at 
flag-stations,  or  points  where  trains  stop  for  the  accommodation  of 
occasional  travelers.  But  even  where  waiting-rooms  are  maintained, 
the  company  is  only  required  to  keep  them  open  for  a  reasonable 
time  before  and  after  the  departure  of  trains. "  The  learned  Justice 
cites  a  number  of  authorities  in  support  of  this  proposition.  It  can 
not  be  doubted  that  the  railroad  company  was  under  a  duty  to 
keep  open  and  in  a  comfortable  condition  the  waiting-room  at  Rice- 
boro,  for  the  comfort  and  convenience  of  passengers. 

Was  the  plaintiff  in  this  case  a  passenger  when  she  was  turned 
out  of  the  waiting-room  by  the  agent  of  the  defendant?  If  she 
was,  the' railroad  company  owed  her  extraordinary  diligence  in  tak- 
ing care  of  her.  If  she  was  not,  the  defendant  owed  her  no  duty  in 
connection  with  the  waiting-room.  Elliott,  in  his  admirable  work 
on  Railroads,  lays  down  the  true  rule  for  determining  whether  or 
not  the  plaintiff  was  a  passenger,  under  the  all^ations  of  her  peti- 
tion. In  volume  4,  section  1579,  he  uses  the  following  language: 
"We  think  it  safe  to  say  that  a  person  becomes  a  passenger  when, 
intending  to  take  passage,  he  enters  a  place  provided  for  the  recep- 
tion of  passengers,  as  a  depot,  waiting-room,  or  the  like,  at  a  time 
when  such  a  place  is  open  for  the  reception  of  passengers  intending 
to  take  passage  on  the  trains  of  the  company."  And  he  cites  many 
decisions  in  the  notes,  in  support  of  this  general  rule.  To  this 
general  rule,  however,  he  makes  the  following  material  qualification : 
"Where,  however,  by  reasonable  rules  or  regulations  a  railroad  com- 
pany designates  the  times  at  wl^ich  places  will  be  ready  for  the  re- 
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ception  of  passengers,  a  person  can  not  become  a  passenger  by  en- 
tering such  places  in  violation  of  the  rules,  or  at  an  unreasonable 
time."  He  cites  many  authorities  in  support  of  this  qualification 
to  the  general  rule.  As  stated  by  the  Supreme  Court  in  the  case  of 
Riley  Y.  W.  &  T.  Railroad  Co.,  133  Oa.  417  (65  S.  E.  890,  24  L.  R, 
A.  (N.  S.)  379),  "a  person  going  to  a  station  has  no  absolute  right 
to  require  the  waiting-room  to  be  kept  open  and  in  comfortable 
condition  for  passengers  an  unreasonable  length  of  time  before  that 
fixed  for  the  departure  of  the  train,  nor  to  use  the  room  for  lying 
down  and  sleeping."  The  Supreme  Court  of  North  Carolina,  in 
Phillips  V.  Southern  Ry.  Co.,  124  N.  C.  123,  announces  the  general 
rule  with  a  qualification,  as  follows:  "A  person  coming  to  a  rail- 
road station  with  the  intention  of  taking  the  next  train  is  in  con- 
templation of  law  a  passenger,  provided  his  coming  is  within  a  rea- 
sonable time  before  the  departure  of  the  train." 

Was  the  plaintiff,  under  the  allegations  of  the  petition,  a  passen- 
ger a  little  after  9  o'clock,  when  she  was  turned  out  of  the  waiting- 
room  by  the  station  agent?  It  is  wholly  immaterial  to  consider 
whether  she  was  a  passenger  when  she  went  to  the  station  at  8 
o'clock  and  went  into  the  waiting-room;  for  the  time  when  her 
rights  should  be  determined  is  the  time  wlien  she  was  deprived  of 
the  privilege  and  comforts  of  the  waiting-room,  and  not  when  she 
first  entered  into  it.  The  train  which  she  intended  to  take  was  due 
at  10.10  p.  m.  She  was  in  the  waiting-room,  intending  to  be  a 
passenger,  about  one  hour  before  the  train  was  due,  according  to 
its  schedule.  In  the  absence  of  any  express  rule  on  the  subject  by 
the  railroad  company,  or  by  the  railroad  commission  of  this  State, 
we  would  be  inclined  to  hold  that  she  was  in  the  waiting-room  at  a 
reasonable  time  before  the  arrival  and  departure  of  the  train  on 
which  she  intended  becoming  a  passenger;  at  least,  that  the  ques- 
tion should  be  determined  by  the  jury.  But  the  railroad  commis- 
sion of  Georgia  has  promulgated  a  rule  exactly  in  point,  and  this 
rule  provides  that  railroad  companies  shall  only  be  required  to  open 
their  depot  waiting-rooms  for  the  accommodation  of  the  travel- 
ing public  at  least  30  minutes  before  the  schedule  time  for  the  ar- 
rival of  passenger-trains.  Under  this  rule  the  railroad  company  was 
not  required  to  open  its  waiting-room  at  Riceboro  for  the  accom- 
modation of  passengers  until  30  minutes  before  the  arrival  of  the 
train,  which  was  due  at  10.10  p.  m.     It  was  immaterial  that  it 
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opened  the  waitiiig-room  before  that  time.  That  was  a  mere  vol- 
untary act  on  its  part.  The  rule  provides  further  that  the  railroad 
company  shall  not  be  required  to  open  or  keep  open  its  waiting- 
room  after  10  o^clock  p.  m.,  except  for  delayed  trains  due  before 
that  hour.  The  train  in  this  case  was  delayed,  but  it  was  not 
scheduled  to  arrive  before  10  o'clock.  It  was  scheduled  to  arrive 
at  10  minutes  after  10  o'clock.  Therefore,  it  was  not  within  the 
terms  of  this  rule.  We  are  compelled  to  conclude  that  the  peti- 
tioner was  not  a  passenger  when  she  was  turned  out  of  the  waiting- 
room  by  the  station  agent. 

It  is  insisted  by  counsel  for  the  plaintiff  that  without  any  refer- 
ence to  the  rule  promulgated  by  the  railroad  commission  on  the 
subject^  the  railroad  company  as  a  matter  of  fact  had  its  waiting- 
room  open  and  warm  and  comfortable  at  8  o'clock,  when  the  plain- 
tiff came  to  the  station  for  the  purpose  of  becoming  a  passenger, 
and  she  was  received  into  the  room  by  the  company,  and  that  this 
conduct  amounted  to  a  waiver  of  the  conditions  and  terms  of  -the 
rule,  that  having  received  her  into  the  room,  it  had  no  right  sub- 
sequently to  turn  her  out  into  the  cold,  knowing  that  she  intended 
to  take  passage  on  the  delayed  train,  and  that  in  doing  so,  it  was 
guilty,  through  its  agent,  of  a  wilful  and  wanton  tort.  There  is 
no  aUegation  in  the  petition  that  the  station  agent  knew  at  what 
hour  she  came  into  the  station-room,  or  for  what  purpose  she  had 
entered,  until  he  went  to  her  a  little  after  9  o'clock  and  told  her 
that  he  must  close  and  she  must  get  out.  Of  course,  it  can  not  be 
said  that  railroad  companies  receive  every  person  who  goes  into 
their  waiting-rooms  at  unreasonable  times,  as  passengers.  She  had 
no  right  in  the  waiting-room  as  a  passenger  until  she  went  there 
at  the  time  when,  under  the  rules,  it  was  the  duty  of  the  company 
to  keep  open  the  waiting-room  for  the  accommodation  of  passengers. 

Was  the  rule  relied  upon  by  the  railroad  company  and  promul- 
gated by  the  railroad  commission  a  reasonable  rule  or  regulation 
on  the  subject?  Whether  a  rule  or  regulation  of  the  character  in 
question  is  or  is  not  reasonable  is  to  be  determined  as  a  matter  of 
law  by  the  court.  Central  By,  Co.  v.  Motes,  117  Oa.  923  (43  S.  E. 
990,  62  L.  B.  A.  507,  97  Am.  St.  B.  223)  ;  1  Elliott  on  Bailroads, 
§  199.  And  especially  is  this  true  where,  as  in  this  State,  the  rules 
and  regulations  are  intrusted  by  the  legislature  to  the  wisdom  of 
the  railroad  commission.    Every  presumption  must  be  indulged  in 
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favor  of  the  reasonableness  of  a  rule  or  regulation  prescribed  by  the 
railroad  commission.  A  rule  or  regulation  of  the  railroad  commis- 
sion relating  to  passengers,  or  to  the  reception  of  passengers  at 
depots  or  elsewhere,  should  be  manifestly  unjust  to  the  general 
public,  and  its  enforcement  a  hardship  to  the  traveling  public, 
or  to  the  railroad  company,  before  it  should  be  declared  unreason- 
able. 

The  fact  that  the  rule  worked  a  hardship  in  a  particular  or  indi- 
vidual case,  under  the  peculiar  facts  of  that  case,  is  not  a  criterion 
by  which  to  judge  of  its  reasonableness.  In  this  case,  according  to 
the  allegations  of  the  petition,  the  operation  of  the  rule  resulted 
in  great  discomfort  and  injury  to  the  plaintiff.  It  seems  to  us 
that  this  hardship  might  have  been  avoided  or  greatly  alleviated 
by  the  exercise  of  some  discretion  on  the  part  of  the  agent  of  the 
railroad  company.  In  view  of  the  circumstances,  it  would  have  been 
a  wise  exercise  of  discretion  on  the  part  of  this  agent  to  have  per- 
mitted the  plaintiff  to  remain  in  the  station-room;  but  the  rule 
did  not  require  him  to  do  so,  and  his  obedience  to  the  rule,  although 
it  resulted  in  hardship  and  damage  to  the  plaintiff,  was  not  such  a 
tort  on  his  part  as  would  make  the  company  responsible.  Certainly 
it  can  not  be  said  that  railroad  companies  are  required  to  keep 
their  waiting-rooms  open  all  night  for  the  reception  of  passengers 
at  stations  of  the  character  of  Riceboro.  They  could  only  be  ex- 
pected and  required  to  keep  their  station  open  a  reasonable  length 
of  time  before  and  after  the  departure  of  trains.  In  the  case  of 
Central  Ry,  Co,  v.  Motes,  supra,  Mr.  Chief  Justice  Simmons  says: 
"It  seems  reasonable  to  assert  that  a  railway  company  could  not 
be  considered  unreasonable  if  it  adopted  a  regulation  whereby  a 
passenger  was  not  admitted  to  its  waiting-room  until  an  hour  or 
so  before  the  departure,  on  schedule  time,  of  a  train  the  passen- 
ger desired  to  take.  Nor  would  it  appear  more  unreasonable  for 
the  carrier  to  actually  keep  its  waiting-room  open  all  night  for  the 
accommodation  of  its  patrons,  permitting  them  to  enter  it  at  any 
time  they  choose."  But  it  would  be  profitless  to  extend  the  discus- 
sion. The  rule  or  regulation  in  question  has  been  prescribed  by  the 
railroad  commission  of  this  State,  and  no  reason  is  shown  why  the 
rule,  in  its  operation  as  regards  the  business  and  interest  of  the 
railroad  company  and  the  convenience  and  comfort  of  the  general 
public,  is  not  a  reasonable  rule;  and  this  court,  although  in  the 


Digitized  by  VjOOQ IC 


App.]  OCTOBER  TERM,  1911.  236 

particular  case  the  operation  of  the  rule  may  have  worked  a  hard- 
ship^ is  not  willing  to  condemn  a  role  as  unreasonable  which  has 
been  promulgated  by  the  railroad  commission  presumably  with  due 
regard  to  the  interest  of  both  the  railroad  company  and  the  travel- 
ing public.  We  therefore  hold  that  the  court  did  not  err  in  sustain- 
ing the  demurrer  and  dismissing  the  petition. 

Judgment  affirmed, 

EussELL,  J.,  dissenting.  With  all  due  respect  to  the  rule  of  the 
railroad  commission,  and  witliout  being  prepared  to  declare  unrea- 
sonable the  rule  which  permits  railroad  companies  to  close  their 
oflBces  and  waiting-rooms  in  towns  of  less  than  1,000  inhabitants 
at  10  o'clock  p.  m.,  except  for  delayed  trains  which  are  due  before 
that  hour,  and  leaving  entirely  out  of  consideration  the  fact  that 
in  the  particular  case  the  train  was  due  to  arrive  only  10  minutes 
after  10,  I  feel  compelled  to  dissent  from  the  opinion  of  the  ma- 
jority of  the  court  in  this  case. 

It  is  plain  to  me,  from  the  allegations  of  the  petition,  that  the  de- 
fendant, by  the  conduct  of  its  agent,  waived  the  rule  in  this  case.  He 
knew,  or  by  the  exercise  of  ordinary  diligence  could  have  known, 
that  the  plaintiff  was  intending  to  take  passage  on  the  train  to  Sa- 
vannah ;  and  as  it  is  alleged  in  the  petition  that  the  train  was  not 
expected  to  arrive  until  a  quarter  past  one,  he  knew  also  that  the 
train  was  several  hours  behind  time.  Therefore,  to  my  mind,  the 
keeping  open  of  the  waiting-room  in  the  earlier  portion  of  the  night 
was  an  invitation  to  the  plaintiff  to  use  the  waiting-room ;  and  the 
case  does  not  differ  materially  from  that  of  Riley  v.  W.  &  T.  Rail- 
road Co.y  133  Oa.  413  (65  S.  E.  890,  24  L.  R.  A.  (N.  S.)  379), 
where  the  agent  of  the  railroads  invited  the  plaintiff  to  enter,  and 
thereafter  forced  her  to  leave  the  waiting-room.  See  the  opinion  in 
that  case,  pages  417-418,  and  Phillips  v.  Southern  Railway  Co., 
124  N.  C.  123  (32  S.  E.  388,  45  L.  R.  A.  163).  To  my  mind  the 
entry  of  this  plaintiff  into  the  depot  (which  must  be  construed  to 
have  been  permitted  by  the  compan/s  agent,  because  the  depot  was 
warmed  and  lighted,  and  because  it  is  the  duty  of  the  agent  to  know 
who  is  in  the  depot)  constituted  her  a  passenger;  and  a  tacit  invi- 
tation was  equivalent  to  the  express  invitation  set  forth  in  the 
Riley  case.  The  conduct  of  the  agent  implied  a  promise  that  in 
this  instance  the  rule  which  permitted  the  railroad  company  to 
close  the  ofBce  would  be  waived  for  her  benefit. 


Digitized  by  VjOOQ IC 


OCTOBER  TERM,   1911.  mq  Ga. 

Furthermore,  in  my  opinion,  the  railroad  company  owed  the 
plaintiff  a  common-law  duty  irrespective  of  the  rule.  It  is  the  duty 
of  a  railroad  company  to  provide  a  comfortable  waiting-room  for  its 
passengers  a  reasonable  length  of  time  before  the  arrival  of  trains. 
International  &  G.  N.  R.  Co.  v.  Doolan  (Tex.  Civ.  App.),  120  S. 
W.  1118.  The  defendant  railroad  company  having  received  Mrs. 
Smith  in  its  waiting-room,  which  was  heated  and  lighted,  and  there- 
by waived  the  regulation  of  the  railroad  commission  in  its  favor, 
thereafter  violated  its  common-law  duty  in  not  providing  a  comfort- 
able place  for  the  passenger  while  waiting  for  her  train,  irrespective 
of  the  railroad  commission's  rule.  Any  other  rule,  in  my  opinion, 
would,  in  many  instances,  enable  railroad  companies,  where  trains 
are  delayed,  to  take  advantage  of  their  own  wrong.  We  have  been 
unable  to  find  a  copy  of  Sayles'  Annotated  Civil  Statutes  of  1897, 
so  as  to  examine  the  statute  cited  in  the  case  last  cited ;  but  we  can 
fairly  determine  its  contents  by  the  reference  made  to  it  in  the  de- 
cision. In  fact,  it  is  stated  in  the  tenth  headnote  of  the  decision 
that  that  article  requires  carriers  to  keep  passenger  stations  warm 
for  at  least  one  hour  before  and  after  the  departure  of  trains,  and 
yet  it  is  stated  in  the  eleventh  headnote  that  it  is  the  duty  of  car- 
riers to  keep  their  passenger  stations  comfortably  heated  during  all 
the  time  passengers  are  reasonably  authorized  to  use  the  same,  irre- 
spective of  the  statute.  Upon  the  authority  of  that  case,  as  well  as 
in  view  of  the  natural  inference  arising  from  the  ruling  in  the 
Riley  case,  supra,  it  seems  to  me  that  the  plaintiff  in  the  present  case 
suffered  an  actionable  wrong  when  she  was  ejected  from  the  railroad 
station  after  being  tacitly  invited  to  occupy  it,  and  that  if  she  was 
damaged  by  being  exposed  at  night  to  the  rigors  of  winter  in  a 
place  where  she  could  not  obtain  a  shelter,  the  carrier  is  liable  for 
these  damages. 


3200.     HoBKAN  v.  Eason. 

Hill,  C.  J.  1.  Where  the  seller  of  personal  property  takes  from  the  pur- 
chaser a  purchase-money  mortgage  on  it,  which  is  duly  recorded,  and  sub- 
sequently the  purchaser,  without  having  paid  the  mortgage,  is  ad- 
judged a  bankrupt,  and  his  trustee  in  bankruptcy  seizes  and  sells  the 
mortgaged  property,  held,  that  the  purchaser  at  the  bankruptcy  sale 
takes  the  property  subject  to  the  purchase-money  mortgage,  unless  the 
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bankruptcy  court,  after  hearing,  on  due  notice,  ordered  a  sale  of  the 
property  divested  of  liens. 

2.  Mere  irregularities  do  not  expose  an  execution  sale  to  collateral  attack. 

3.  Under  the  agreed  statement  of  facts,  the  court  properly  found  in  favor 
of  the  defendant  Judgment  affirmed. 

Decided  Jaitdabt  15,  1912. 

Trover;  from  city  court  of  Tif ton— Judge  B.  Eve.    February  4, 
1911. 

8hxpp  &  Kline,  L.  L.  Moore,  for  plaintiff. 
R.  D.  Smith,  for  defendant. 


3209.     ROBINSON  &  JOHNSON  r.  ROTHCHILDS  &  CO. 

1.  Assignments  of  error  which  do  not  direct  attention  to  the  specific  error 
of  which  complaint  is  made  will  not  be  considered.  An  assignment 
of  error  as  to  an  instruction  to  the  jury  not  erroneous  in  the  ab- 
stract must  point  out  its  specific  defect.  A  mere  general  assignment 
that  a  portion  of  it  is  error  presents  nothing  for  the  consideration  of  a 
reviewing  court,  except  as  to  its  abstract  correctness;  and  especially  is 
this  true  when  the  charge  as  a  whole  is  not  embodied  in  the  record. 

2.  The  evidence  authorized  the  jury  to  infer  a  rescission  of  the  contract, 
and  likewise  supports  the  conclusion  that  the  purchasers  of  the  piano 
were  possessed  of  sufficient  information  to  give  them  notice  that  the 
piano  was  not  the  property  of  the  defendant  in  attachment. 

Decided  January  15,  1912. 

Trover;  from  city  court  of  Monroe— Judge  Stone.  January  24, 
1911. 

Napier  &  Cox,  for  plaintiffs  in  error. 

W.  0.  Dean,  contra. 

Russell,  J.  Rothchilds  &  Company  sold  a  piano  to  W.  H. 
Jackson  on  the  instalment  plan.  Jackson  was  in  arrears  in  his 
monthly  payments,  and  correspondence  between  the  sellers  of  the 
piano  and  himself  ensued.  He  several  times  offered  to  return  the 
piano,  stating  that  it  was  not  such  an  instrument  as  he  thought  it 
was  when  he  made  the  contract,  and  also  that  on  account  of  the 
altered  state  of  his  financial  condition,  he  was  unable  to  pay  for  it. 
The  correspondence  resulted  in  Jackson^s  final  agreement,  acquiesced 
in  by  Rothchilds  &  Company,  to  ship  the  piano  back  to  them,  for- 
warding them  at  the  same  time  a  bill  of  lading  from  Monroe,  Ga., 
to  the  factory  at  Stegar,  111.  Jackson  himself  was  in  Athens,  but 
he  testified  by  interrogatories  that  he  gave  instructions  to  his  wife 
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to  have  the  piano  shipped,  and  she  obeyed  his  instructions  by  em- 
ploying a  man  to  box  and  pack  the  piano,  and  had  it  carried  by  a 
drayman  to  the  railroad  depot.  There  the  piano  was  levied  upon 
under  attachments  issued  at  the  instance  of  the  plaintiffs  in  error 
and  other  creditors  of  Jackson.  Prior  to  the  levy  the  constable  had 
been  told  by  Mrs.  Jackson  at  her  house  that  they  had  been  unable 
to  pay  for  the  piano  in  accordance  with  the  contract,  and  that  it 
was  not  Jackson^s  property,  but  was  the  property  of  the  original 
vendors.  No  notice  of  the  levy  of  the  attachment  was  given  to 
Rothchilds  &  Company,  and  in  due  course  the  piano  was  sold,  the 
plaintiffs  in  error  being  the  purchasers.  Some  time  later  an  agent 
of  Rothchilds  &  Company,  on  inquiring  as  to  the  whereabouts  of  the 
piano,  and  on  being  told  by  Jackson  that  he  had  returned  it,  dis- 
covered that  it  had  been  seized  under  the  attachments  and  sold, 
and  thereupon  Rothchilds  &  Company  instituted  the  present  action 
of  trover.  Upon  the  trial  the  jury  found  in  favor  of  the  plaintiffs. 
Exception  is  taken  to  the  judgment  overruling  a  motion  for  a  new 
trial. 

1.  The  motion  for  new  trial  is  based  upon  the  general  grounds, 
and  upon  three  additional  grounds,  which  attempt  to  assign  error 
upon  certain  quoted  excerpts  from  the  charge  of  the  court,  but 
there  is  no  specific  assignment  of  error  in  any  of  these  grounds, 
and  each  is  so  incomplete  as  to  have  presented  nothing  for  the  con- 
sideration of  the  lower  court  in  passing  upon  the  motion.  Under 
well-settled  rulings  of  the  Supreme  Court  and  of  this  court,  these 
grounds,  of  course,  present  nothing  for  our  consideration;  for 
a  court  of  review  can  not  pass  upon  anything  which  the  lower  court 
did  not  have  fair  opportunity  to  determine.  The  mere  quotation  of 
an  extract  from  the  charge  of  the  court,  and  the  general  statement 
that  it  is  error,  is  an  exception  so  extremely  vague  and  indefinite 
as  to  be  fatally  defective;  and  especially  is  this  true  in  a  case  in 
which  the  charge  of  the  court  as  a  whole  is  not  embodied  in  the 
record  so  as  to  enable  us  to  have  the  opportunity  of  considering  the 
extract  in  connection  with  the  context.  It  is  manifest  that  this 
court  can  not  determine  from  these  extracts  from  the  charge  whether 
the  judge  erred  in  overruling  the  motion  for  new  trial,  in  so  far 
as  it  was  based  upon  the  grounds  relating  to  them.  Assignments 
of  error  which  do  not  direct  the  attention  of  the  court  to  the  spe- 
cific error  of  which  complaint  is  made  will  not  be  considered.  Craw- 
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ford  V.  State,  4  Oa.  App.  789  (8),  (62  S.  E.  501).  An  assignment 
of  error  as  to  an  instruction  not  erroneous  in  the  abstract  must 
point  out  its  specific  defect.  A  mere  general  assignment  that  a 
portion  of  it  is  error  presents  nothing  for  the  consideration  of  a 
reviewing  court,  except  as  to  its  abstract  correctness ;  and  especially 
is  this  true  when  the  charge  as  a  whole  is  not  embodied  in  the 
record. 

2.  As  to  whether  the  judge  erred  in  overruling  the  motion  for 
new  trial  so  far  as  based  upon  the  general  grounds :  The  testimony 
might  have  authorized  a  finding  either  way.  The  trial  judge,  who 
heard  the  testimony  and  saw  the  witnesses,  approved  the  finding  of 
the  jury.  It  can  not  be  said  that  there  is  no  evidence  that  there 
was  a  rescission  of  the  contract  between  Rothchilds  &  Company 
and  Jackson;  for  every  circumstance  confirms  the  statement  that 
there  was  such  a  rescission,  and  Jackson  himself,  in  his  interroga- 
tories, testifies  that  the  contract  was  rescinded.  The  contract  be- 
tween Rothchilds  &  Company  and  Jackson  itself  provided  for  the  re- 
taking of  the  piano  by  Rothchilds  &  Company,  and  Jackson  con- 
sented that  they  should  exercise  this  privilege  without  legal  proceed- 
ings. It  is  true  that  in  order  to  have  more  effectually  protected 
their  rights,  the  sellers  should  have  recorded  the  conditional  bill 
of  sale  under  which  Jackson  held  the  piano,  but  this  failure  on 
their  part  was  at  their  own  risk.  In  not  giving  creditors  of  Jack- 
son notice  by  record  they  took  the  risk  of  other  creditors  not  having 
notice  brought  home  to  them  that  the  title  was  reserved.  The 
question  as  to  whether  the  plaintiffs  in  error  in  this  case  had  actual 
notice  of  the  state  of  the  title  to  the  piano,  or  as  to  whether  the 
circumstances  were  suflBcient  to  put  them,  as  prudent  men,  on  such 
inquiry  as  would  have  led  to  knowledge,  was  one  to  be  determined 
by  the  jury,  from  the  facts  and  circumstances  which  appear  in  the 
record.  Our  conclusion  upon  those  facts  might  not  have  been  the 
same  as  that  reached  by  the  jury  in  their  finding.  This,  however, 
does  not  matter ;  for  we  can  not  say  that  the  circumstances  in  proof 
were  not  sufiScient  to  authorize  the  result  reached  by  the  jury. 

Judgment  affirmed. 
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3213.    Cablsbab  Manufacturing  Co.  v,  Plbtohbr. 

BusBEZX,  J.    There  being  conflict  as  to  the  very  vitals  of  the  case,  the 
plaintiff  having  proved  his  case  as  laid,  and  the  evidence  in  behalf  of 
the  defendant  being  squarely  in  conflict  therewith,  it  was  error  to  di- 
rect a  verdict.  Judgment  reversed. 
Decided  January  15,  1912. 

Complaint;  from  city  court  of  Ocilla — Judge  Oxford.    January 
4>  1911. 

B.  M,  Bryson,  Philip  Newbern,  for  plaintiff. 
H.  J.  Quincey,  Walter  M,  Bogers,  for  defendant. 


3223.     NATIONAL  DUCK  MILLS  et  ah  r.  CATLIN  &  CO. 

1.  Where  both  a  general  and  a  special  demurrer  are  filed  to  an  answer  and 
the  trial  judge  dismisses  it  on  general  demurrer,  the  reviewing  court, 
if  it  finds  that  the  answer  sets  up  any  valid  defense,  though  imper- 
fectly pleaded,  will  reverse  the  judgment  with  direction  that  the  trial 
judge  shall  hear  the  special  demurrer  and  cause  the  answer  to  be  made 
more  certain. 

2.  Though  the  parties  may  have  made  what  appears  to  be  an  entire  con- 
tract, resting  on  mutual  obligations,  still  if  the  contract  is  of  such  a 
nature  as  to  give  rise  to  separate  and  distinct  demands  or  to  create  a 
number  of  separate  obligations  and  cross-obligations,  and  a  number  of 
distinct  breaches  as  to  these  separate  obligations  occur,  the  parties  may 
make  an  accord  and  satisfaction,  or  what  in  law  amounts  to  an  ac- 
cord and  satisfaction,  as  to  one  or  more  of  these  demands,  without  af- 
fecting the  others. 

3.  Where  the  defendant  in  a  suit  upon  a  promissory  note  pleads  that  the 
note  was  given  for  advances  which  the  plaintiff  was  to  make  to  him 
under  the  terms  of  a  contract,  and  that,  by  reason  of  the  plaintiff's 
refusal  to  continue  to  make  advances  in  accordance  with  the  terms  of 
the  contract,  the  defendant  has  suffered  damage,  the  amount  of  which 
he  seeks  to  set-off  or  recoup  against  the  plaintiff's  demand,  the  plea  is 
properly  stricken  on  general  demurrer,  where  it  also  appears  from  it 
that  all  the  items  of  damage  which  the  defendant  claims  on  this  account 
were  in  existence  and  were  known  to  him  at  the  time  he  executed  the 
note  (in  renewal  of  a  previous  existing  note  representing  the  same 
debt)   and  obtained  an  extension  of  time. 

4.  A  plea  setting  up  as  a  cross-action  that  the  plaintiff,  being  purchasing 
agent  for  the  defendant,  bought  for  him  under  contract  a  quantity  of 
goods  containing  concealed  imperfections,  which  caused  the  defendant 
loss  and  damage,  is  properly  stricken  on  general  demurrer,  where  no 
act  of  infidelity  or  negligence  on  the  plaintiff's  part  (that  is,  no  breach 
of  the  contract  of  agency)   is  alleged. 
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6.  The'  pleas  in  the  present  case,  so  far  as  they  set  np  neglect  and  breach 
of  duty  on  the  plaintiffs'  part  ae  sales  agents  of  the  defendants,  were, 
in  a  number  of  respects,  subject  to  special  demurrer,  on  account  of  in- 
definiteness  of  allegation,  but  were  not  subject  to  be  stricken  on  general 
demurrer. 

Decided  Janxtaby  15,  1912. 

Complaint;  from  city  court  of  Atlanta— Judge  Reid.  October 
21,  1910. 

Hill,  C.  J.,  being  disqualified.  Judge  Park,  of  the  Albany  cir- 
cuit, was  designated  to  preside. 

Catlin  &  Company  sued  the  National  Duck  Mills,  a  corporation, 
as  maker,  and  certain  others  as  indorsers,  upon  a  promissory  note 
for  $12,000,  dated  October  14,  1909,  and  due  six  months  after 
date.  The  defendants  admitted  the  execution  of  the  note,  but  set 
up,  for  defense,  that  on  August  12,  1907,  the  defendant  corporation 
entered  into  a  contract  with  the  plaintiffs,  by  which  it  employed 
them  as  exclusive  sales  agents  for  the  product  of  its  mills,  as  well 
as  purchasing  agents  to  buy  yarns  for  use  therein ;  that  by  the  terms 
of  the  contract  of  agency,  the  plaintiffs  were  to  sell  the  entire  out- 
put of  the  mills  and  to  give,  in  this  particular,  faithful  and  com- 
petent service,  for  a  commission  of  5  per  cent.,  to  include  all  their 
expenses,  and  were  also,  from  time  to  time,  to  make  advances  of 
money  to  the  defendant,  charging  interest  therefor  at  the  rate  of 
6  per  cent,  per  annum ;  that  this  contract  was  extended  and  renewed 
in  January,  1908,  so  as  to  expire  on  January  1,  1909,  and  was 
again  renewed  for  the  year  1909,  and  that  on  June  2,  1909, 
it  was  broken  and  repudiated  by  the  plaintifib;  that  on  faith 
of  the  contract  the  defendant  began  operation  of  its  mills  and 
was  engaged  in  manufacturing  duck,  etc.,  had  purchased  the 
necessary  yams,  and  was  carrying  on  its  business  generally,  expect- 
ing the  plaintiffs  to  carry  out  their  contract ;  that  in  the  course  of 
the  relations  between  these  parties,  the  defendant  became  indebted 
to  the  plaintiffs  in  the  sum  of  $15,000  for  advances,  for  which  it 
executed  a  promissory  note,  and  that  the  note  for  $12,000,  sued  on, 
was  given  on  October  14,  1910,  in  renewal  of  the  balance  due  for 
advances;  that  by  reason  of  the  fact  that  on  June  2,  1909,  the 
plaintiffs  renounced  the  contract  and  refused  to  advance  any  further 
money,  the  defendant  had  been  damaged  in  the  sum  of  $35,000. 
The  plea  set  forth  with  more  or  less  detail  a  number  of  different 
ways  in  which  damage  ensued  by  reason  of  the  plaintiffs*  failure  to 
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furnish  the  necessary  money  to  carry  on  the  business;  all  of  whie!i 
damage  had  ensued  before  the  date  when  the  note  sued  on  was  given. 
It  was  also  pleaded  that  the  plaintiffs,  as  agents  for  the  defendant, 
purchased  for  its  mills  a  quantity  of  yarn  containing  certain  imper- 
fections known  as  "slip  knots,"  which  caused  the  product  manu- 
factured from  it  to  be  rejected  by  the  purchasers,  to  the  defendant's 
loss  in  the  sum  of  $1,800 ;  also  that  the  plaintiffs,  as  sales  agents  for 
the  mills,  negligently  instructed  the  mills  to  make  up  goods  for  or- 
ders which  in  one  case  were  not  promptly  forwarded,  and  in  the 
other  case  not  forwarded  at  all,  so  that  in  both  cases,  by  a  drop  in 
the  market,  which  came  before  the  goods  so  ordered  made  up  could 
be  disposed  of,  the  mills  lost  certain  amounts  of  money,  which  are 
set  forth.  Certain  other  transactions  which  need  not  be  enumerated 
are  set  forth,  and  damages  are  alleged. 

For  the  purpose  of  a  better  understanding  of  the  following 
opinion,  it  may  be  stated  thait  the  defenses  are  of  three  classes: 
(1)  pleas  setting  up  damages  because  of  the  plaintiffs^  failure  to 
make  advances ;  (2)  a  plea  setting  up  damages  because  of  imperfec- 
tions in  a  lot  of  yarn  purchased  for  the  mills  by  the  plaintiffs  as 
purchasing  agents;  (3)  pleas  setting  up  damages  because  of  negli- 
gence on  the  plaintiffs'  part  in  their  conduct  as  sales  agents  of 
the  mills.  The  major  portion  of  the  damages  is  asserted  under  the 
pleas  setting  up  damages  for  failure  to  continue  the  advances. 
The  plaintiffs  filed  both  general  and  special  demurrers  to  these 
pleas.  The  court  did  not  pass  upon  the  special  demurrer,  but  passed 
an  order  sustaining  the  general  demurrer  to  the  entire  defense,  prob- 
ably for  the  reason  insisted  upon  by  counsel  for  the  plaintiffs  in 
error  in  this  court,  that  the  giving  of  the  note  sued  on,  after  all 
these  classes  of  defenses  set  up  in  the  answer  had  arisen,  prevented 
their  being  pleaded  in  set-off  or  recoupment,  or  otherwise,  against 
the  note. 

Anderson,  F elder,  Rountree  &  Wilson,  for  plaintiffs  in  error. 

Shepard  Bryan,  W,  R.  Tichenor,  contra. 

Park,  J.  1.  The  trial  judge  must  be  sustained,  if  at  all,  upon 
the  theory  that  the  defenses  set  up  were  not  good  as  against  a  gen- 
eral demurrer.  He  did  not  pass  on  any  special  demurrer,  and  the 
reviewing  court  is  not  even  informed  as  to  the  nature  of  the  special 
demurrers  interposed.  It  has  no  jurisdiction  to  attempt  to  review 
a  judgment  not  rendered  by  the  trial  court ;  so,  if  the  general  demur- 
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rer  was  improperly  sustained,  the  case  should  be  remanded  to  the 
trial  court,  with  direction  that  the  trial  court  do  hereafter  pass  upon 
the  special  demurrers,  whatever  they  may  be.  Any  other  course 
would  be  eminently  unfair  to  the  defendants;  for  upon  announce- 
ment by  the  trial  judge  that  one  or  more  of  the  special  demurrers 
would  be  sustained,  the  defendants  would  have  opportunity,  as  a 
matter  of  right,  to  amend.  A  reviewing  court  can  not  properly  un- 
dertake to  cut  off  this  statutory  right  of  amendment,  by  erroneously 
undertaking  to  uphold  a  judgment  sustaining  a  general  demurrer, 
upon  the  theory  that  the  defendants'  pleas  might  properly  have  been 
stricken  upon  timely  and  meritorious  special  demurrer.  The. de- 
fendants' pleadings  were  unquestionably  open  to  special  demurrer, 
on  various  grounds,  but  the  reviewing  court  can  not  arbitrarily  as- 
sume that  the  proper  objections  were  raised  by  the  special  demurrers 
actually  filed. 

2.  As  this  court  is  about  to  hold  that  certain  of  the  pleas  were 
properly  stricken  on  general  demurrer  and  that  certain  of  them 
were  not,  it  is  well  enough  for  us  to  point  out  in  the  beginning  why 
the  defendants  would  be  estopped  by  their  conduct  in  giving  the  note 
from  setting  up  some  of  these  defenses,  and  are  not  stopped  from 
setting  up  others.  The  plaintiffs  say  that  the  contract  sued  on  was 
entire  and  not  severable,  and  that  whenever  accord  and  satisfaction, 
or  what  in  law  amounts  to  accord  and  satisfaction,  took  place  as  to 
the  matter  covered  by  the  notes,  which  represented  a  part  of  the  con- 
tract, the  whole  matter  was  settled  and  ended.  In  the  first  place 
it  should  be  noticed  that  the  plaintiffs  do  not  sue  upon  the  contract, 
but  merely  sue  upon  the  note  which  the  demurrer  to  the  plea  admits 
to  have  represented  the  defendants'  liability  tmder  only  one  phase 
of  the  contract, —that  is,  the  defendants'  liability  to  the  plaintiffs 
for  advances.  By  a  close  examination  of  the  case  of  Armour  v.  Ross, 
110  Oa.  403  (35  S.  E.  787),  it  will  be  seen  that  the  Supreme  Court 
has  recognized  and  held  that  there  may  be  separable  demands  under 
a  single  entire  contract,  and  that  where,  under  such  a  contract^  there 
is  more  than  one  distinct  demand,  an  accord  and  satisfaction  as  to 
one  of  them  will  not  conclude  the  rights  of  the  parties  as  to  the 
other  demands.  In  that  case,  as  in  this,  there  was  a  single  contract, 
but  a  number  of  obligations ;  the  parties  made  an  accord  and  satis- 
faction as  to  one  of  them,  and,  though  receipt  in  full  was  given,  it 
was  held  that  this  did  not  settle  the  cause  of  action  arising  from  a 


Digitized  by  VjOOQ IC 


244  NATIONAL  DUCK  MILLS  v.  CATLIN.  [jo  Ga. 

breach  of  another  obligation,  although  the  breach  had  been  consum- 
mated  at  the  time  the  first  settlement  took  place.  The  contract  now 
before  ns  involved,  from  the  defendants^  standpoint,  three  demands 
against  the  plaintiffs:  (1)  as  to  the  plaintiffs'  duty  to  advance 
money;  (2)  as  to  the  plaintifib'  duty  as  sales  agents;  (3)  as  to  the 
plaintiflfe*  duty  as  purchasing  agents.  The  note  sued  on  referred  to 
that  phase  of  the  contract  which  relates  to  the  advancing  of  money, 
and  not  to  the  other  two.  Under  the  Armour  case,  supra,  the 
rights  of  the  parties  under  these  separate  obligations  may  be  treated 
as  if  each  obligation  constituted  a  distinct  contract. 

3.  The  contract  set  up  in  the  answer  is,  certainly  as  to  the  ob- 
ligation to  make  advances,  an  entire  and  not  a  severable  contract, 
embracing  mutual  covenants.  Broxton  v.  Nelson,  103  Oa.  330  (30 
S.  E.  38,  68  Am.  St.  E.  97) ;  Spalding  v.  Chamberlain,  130  Oa, 
654  (61  S.  E.  533).  And  all  the  items  of  damages  claimed  by  the 
defendants  in  paragraphs  10  and  11  of  the  answer  grew  out  of 
breaches  committed  from  time  to  time  by  the  plaintiffs  of  their 
covenants  under  this  very  contract.  It  follows  that  these  items  of 
damages  are  not  separable  from  the  liability  for  money  advanced 
to  the  defendants  under  the  terms  of  the  contract— both  claims  hav- 
ing arisen  out  of  the  transaction  had  under  the  same  feature  of  the 
contract.  The  defendants*  defense  as  to  these  items  is  one  of  l-e- 
coupment,  and  not  set-off.  So,  had  they  been  sued  on  the  notes  fall- 
ing due  in  October,  1909,  they  would  have  been  compelled  to  urge 
their  claims  for  these  damages  in  defense  to  the  suit,  or  have  been 
forever  barred  from  insisting  thereon.  Unlike  a  plea  of  set-off 
(which  it  is  the  privilege,  but  not  the  bounden  duty,  of  a  defendant 
to  interpose  to  a  suit  based  on  an  independent  transaction) ,  the  de- 
fense of  recoupment  will  not  survive  a  recovery  upon  a  cross-obliga- 
tion urged  by  a  plaintiff  under  the  same  transaction.  Analogous 
to  this  estoppel  by  judgment  (imposed  upon  a  defendant  who  fails 
to  file  a  timely  plea  of  recoupment)  is  the  rule  of  estoppel  by  si- 
lence, applied  in  cases  cited  by  the  defendants  in  error,  where  one 
party  to  a  contract,  when  the  day  has  come  on  which  the  other 
parly  can  call  him  to  a  settlement,  fails  to  set  up  any  counter- 
claim under  the  contract,  and  (in  order  to  get  an  extension  of  time 
of  payment)  makes  an  unqualified  and  unconditional  promise  to 
pay  such  other  party  the  full  amount  of  his  claim.  In  each  instance 
(in  court  or  out  of  court)  one  party  calls  on  the  other  for  a  set- 
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tlement;  and  the  latter  should  in  good  faith  urge  then,  if  at  aU, 
any  counter-claim  which  he  may  have,  arising  out  of  the  subject- 
matter  of  settlement.  Certainly  he  should  not  be  allowed  to  mis- 
lead the  other  by  making  an  unconditional  promise  in  recognition 
of  a  liquidated  liability  which  he  then  secretly  intends  to  repudiate 
at  a  later  date  when  he  is  called  on  to  perform  that  promise. 

There  is  a  rule  of  law  to  the  effect  that  one  party  to  a  contract 
does  not,  by  recognizing  and  performing  all  of  his  obligations  un- 
der the  contract,  waive,  renounce,  or  injuriously  affect  his  right  to 
exact  like  compliance  on  the  part  of  the  other  party  and  recover 
damages  for  a  breach  committed  by  such  other  party,  prior  or  subse- 
quent in  point  of  time ;  so  it  would  seem  that  the  defendants  might 
have  paid  off  in  full  the  notes  due  in  October,  1909,  without  jeop- 
ardizing their  right  to  bring  suit  against  the  plaintiffs  subsequently 
and  recover  the  damages  for  breaches  of  the  contract  set  forth  in 
their  present  pleadings.  But  the  defendants  did  not  pay  under 
and  in  compliance  with  their  obligations  of  the  contract  alleged. 
On  the  contrary,  instead  of  complying  with  their  obligation  under 
that  contract  to  repay  the  money  advanced  when  it  became  due, 
these  defendants  induced  the  plaintiffs  to  agree  to  a  renewal  of  that 
contract,  and  to  give  them  six  months  additional  time  within  which 
to  pay  the  renewal  note,  without  fail,  when  it  should  fall  due.  It 
is  unthinkable  that  the  plaintiffs  would  have  consented  to  this 
novation  had  the  defendants  in  good  faith  put  the  plaintiffs  on  no- 
tice that  they  denied  owing  the  plaintiffs  one  cent,  that  they  had  a 
counter-claim  of  far  more  than  the  plaintiffs'  claim  of  $12,000  for 
money  advanced  under  the  same  contract,  and  that  when  the  re- 
newal note  fell  due,  they  would  refuse  its  pajnment,  force  the  plain- 
tiflb  to  sue  on  the  note,  and  then  set  up  this  defense. 

At  the  time  this  renewal  note  was  given,  the  defendants  had 
full  knowledge  of  these  defenses  now  urged  for  the  first  time.  So 
they  are  not  in  a  position  to  set  up  any  equitable  prayer  for  re- 
lief, based  on  fraud,  accident,  or  mistake,  or  upon  excusable  igno- 
rance, at  the  time  they  gave  their  renewal  note,  or  to  set  up  any 
counter-claim  they  had  against  the  plaintiffs  as  to  this  feature  of 
the  contract.  The  plaintiffs  repudiated  the  contract  on  June.  2, 
1909 ;  which  gave  the  defendants  the  right  to  treat  the  contract  as 
at  an  end,  and  immediately  to  set  up  all  their  claims  for  damages 
up  to  that  time  sustained.     Smith  v.  Ga.  Loan  Co.,  113  Oa.  975 
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(39  S.  E.  410).  The  defendants  could  have  elected  to  treat  the 
contract  as  still  subsisting,  provided  they  held  themselves  in  readi- 
ness to  fully  perform  all  of  their  covenants  under  the  contract,  in- 
cluding the  payment  of  their  outstanding  notes  for  money  advances 
made  by  the  plaintiffs  as  these  notes  fell  due.  Smith  v.  Oa,  Loan 
Co.,  supra.  But  (perhaps  from  necessity,  as  indicated  by  the  pleas) 
the  defendants  did  not  elect  to  treat  the  contract  as  still  of  force, 
but  closed  down  the  manufacturing  business  and  sold  out  the  stock 
on  hand  to  whomsoever  would  buy.  The  defendants  did  more  than 
this :  they  induced  the  plaintiffs  to  grant  indulgence,  upon  the  faith 
of  their  promise  to  pay  the  renewal  note  at  maturity.  Six  months 
gives  exceptional  opportunity,  by  way  of  disposal  of  assets,  etc.,  in 
which  to  better  prepare  to  spring  a  defense  concealed  under  cover 
of  silence  until  the  other  party  to  the  contract  has  changed  his  po- 
sition so  that  he  can  not  sooner  bring  suit. 

The  defendants  do  not  by  their  pleadings  bring  themselves  within 
the  decision  in  McLcndon  v.  Wilson,  52  Oa,  41,  to  the  effect  that 
when,  on  the  day  of  reckoning,  one  party  gives  to  the  other  his  note, 
with  the  distinct  understanding  and  agreement  that  it  is  accepted, 
not  in  final  settlement  of  mutual  accounts,  but  subject  to  counter- 
claims against  the  payee,  which  the  maker  expressly  reserves  the 
right  to  set  up  in  the  future,  no  waiver  on  the  part  of  the  maker 
can  be  implied,  and  no  estoppel  by  conduct  can  be  urged  against 
him  when  he  is  sued  on  the  note.  This  exception  to  the  general 
rule  certainly  affords  full  opportunity  to  overcome  by  proper  plead- 
ings and  competent  proof  the  presumption  of  the  law  of  waiver  of 
counter-claims  silently  withheld  and  undisclosed  on  the  day  of  set- 
tlement. We  may  further  add  that  the  general  rule  of  estoppel 
by  silent  acquiescence,  invoked  by  the  defendants  in  error,  has 
been  of  long  standing,  and  has  received  repeated  recognition  from 
the  highest  courts  of  this  State.  Ignorance  of  this  rule  of  law 
may  occasionally  lead  one  into  error.  But  ignorance  of  law  is,  in 
and  of  itself  alone,  no  sufficient  excuse.  Besides,  one,  to  be  in- 
jured, would  ordinarily  have  to  be  likewise  ignorant  of  the  common 
dictates  of  honesty  and  fair  dealing  between  men,  which  would  of 
necessity  deter  the  upright  man  from  misleading  the  other  party  by 
an  apparent  acknowledgment  of  the  righteousness  of  his  claim,  by 
promising  to  pay  it  at  a  future  date,  without  any  intimation  of  sub- 
sequent intention  to  repudiate  his  promise  by  setting  up  a  counter- 
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claim  amounting  to  a  practical  denial  of  any  indebtedness  what- 
soever. On  the  other  hand,  a  relaxation  of  this  general  rule^  based 
on  good  morals^  would  open  wide  the  doors  to  frauds  concealment, 
and  duplicitous  conduct,  calculated  to  deceive  and  mislead  the 
other  party,  to  his  delay  and  injury  in  the  prosecution  of  his 
legal  rights,  whatever  they  might  be.  So  that  the  court  did  not  err 
in  sustaining  the  general  demurrer  to  those  portions  of  the  de- 
fense which  set  up  damages  arising  out  of  the  breach  of  the  obliga- 
tion to  make  advances. 

4.  Paragraphs  12  and  16  of  the  answer  are  the  ones  that  set 
up  that  the  plaintiffs,  as  purchasing  agents,  bought  for  the  duck 
mills  a  lot  of  yam  containing  "  slip  knots.^'  It  is  not  alleged  that 
the  plaintiffs  were  in  any  wise  negligent  in  their  conduct  as  agents 
in  this  respect.  Primarily  the  defendants'  cause  of  action  for  tin* 
imperfections  in  the  yarns  furnished  would  be  against  the  person 
from  whom  the  plaintiffs  purchased  the  yam.  The  plaintiffs  were 
not  the  opposite  parties  to  this  contract  of  sale,  nor  to  the  express  or 
implied  warranties  contained  in  the  contract  of  sale.  The  only 
ground  of  liability  against  them  would  be  that  they  were  guilty 
of  some  breach  of  duty  as  purchasing  agents;  and  no  such  neglect 
of  duty  is  alleged.  Therefore  the  court  did  not  err  in  sustaining 
a  general  demurrer  to  these  paragraphs  of  the  answer. 

5.  Paragraphs  13,  14,  and  15  set  up  a  breach  of  the  plaintiffs' 
duty  as  sales  agents,  and  allege  An  improper  performance  of  serv- 
ices on  their  part,  with  consequent  damage.  It  is  true  that  in  a 
number  of  respects  these  paragraphs  of  the  plea  might  be  subject 
to  special  demurrer,  but,  as  against  a  general  demurrer,  they  set  up 
a  cause  of  action,  or,  as  pleaded  in  the  present  case,  a  cause  of  de- 
fense. As  the  damages  set  up  in  these  paragraphs  do  not  relate  to 
that  obligation  of  the  contract  to  which  the  plaintiffs'  demand  re- 
lates (that  is,  the  demand  for  repavment  of  money  supplied  by  them 
under  their  obligation  to  make  advances),  they  were  not  included  in 
the  settlement  represented  by  the  giving  of  the  note,  and,  under  the 
doctrine  in  the  Armour  case,  supra,  the  defendants'  right  to  insist 
upon  them  was  not  foreclosed  by  the  giving  of  the  note.  Hence, 
the  court  erred  in  striking  these  defenses  on  general  demurrer. 

The  judgment  is  aflSrmed  so  far  as  it  relates  to  the  defenses  set 
up  in  paragraphs  10,  11,  12,  and  16  of  the  answer.  The  judgment 
is  reversed  so  far  as  it  relates  to  the  defenses  set  up  in  paragraphs 
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13,  14,  and  16  of  the  answer,  but  with  the  direction  that  the  court 
shall  still  proceed  to  hear  such  special  demurrers  as  may  be  filed 
to  these  paragraphs^  or  to  the  general  portions  of  the  answer  upon 
which  these  paragraphs  are  dependent. 
Judgment  affirmed  in  part,  and  reversed  in  part,  with  direction. 


3260.     KAUFMAN  v.  SEABOARD  AIR-LINE  RAILWAY  et  al. 

1.  The  owner  of  certain  goods  delivered  them,  through  his  agents,  to  a 
common  carrier,  for  transportation,  and  the  agents  took  a  biU  of  lading 
therefor  in  their  own  names.  When  the  goods  arrived  at  destination 
the  agents  refused  to  deliver  the  bill  of  lading  to  him,  but  he  demanded 
that  the  carrier  deliver  the  goods  to  him.  The  carrier  refused  to  de- 
liver to  him  unless  he  would  produce  the  bill  of  lading.  Held,  that  the 
carrier's  refusal  to  deliver,  under  the  circumstances  stated,  did  not  con- 
stitute a  conversion;  and  that  the  owner  of  the  goods  could  not  main- 
tain bail-trover  for  them  against  the  carrier. 

2.  If  the  plaintiff  in  bail-trover  replevies  the  property  in  controversy,  on 
the  defendant's  failure  to  do  so,  and  at  the  trial  of  the  case  suffers  non- 
suit, the  defendant  may  enter  up  judgment  against  the  plaintiff  and 
the  sureties  on  his  bond  for  the  value  of  the  property;  and  if  the 
defendant  is  content  with  the  value  stated  in  the  plaintiff's  affidavit  to 
obtain  bail,  no  further  proof  or  assessment  of  value  is  necessary. 

3.  The  principle  stated  in  the  immediately  preceding  headnote  is  applicable 
notwithstanding  the  defendant  may  not  claim  any  title  to  the  property, 
and  only  holds  possession  for  some  special  purpose  or  under  some  lim- 
ited right  or  title.  The  money  recovered  by  the  defendant  through 
judgment  is  held  for  the  benefit  of  all  persons  havipg  lawful  claim  to 
or  upon  the  property,  accordingly  as  their  respective  interests  may  ap- 
pear. 

Decided  Januaet  15,  1912. 

Trover;  from  city  court  of  Atlanta— Judge  Reid.  February  2, 
1911. 

Kaufman  engaged  Jones  &  Company  to  crate  and  pack  his  furni- 
ture and  to  ship  it  to  him  from  Norfolk,  Virginia,  to  Atlanta, 
Georgia.  Jones  &  Company  shipped  the  goods  by  the  Seaboard 
Air-Line  Railway,  taking  the  bill  of  lading  in  their  own  names. 
They  attached  this  bill  of  lading  to  a  draft  for  the  amount  which 
they  claimed  Kaufman  owed  them  for  their  services  in  packing 
and  crating  the  goods,  and  for  freight  charges  paid  by  them  on 
the  shipment.  When  the  goods  arrived  in  Atlanta,  Kaufman  de- 
manded them  of  the  railway  company,  but  delivery  was  refused 
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on  the  ground  that  he  did  not  produce  the  bill  of  lading.  He 
claimed  that  the  goods  had  not  been  properly  packed,  and  that,  by 
reason  of  the  negligence  of  Jones  &  Company  in  this  respect,  the 
shipment  had  suflfered  damage  in  excess  of  the  amount  of  their 
charges.  He  therefore  declined  to  pay  the  draft  drawn  on  him  by 
Jones  &  Company,  and,  hence,  did  not  get  possession  of  the  bill  of 
lading  so  that  he  could  produce  it  in  response  to  the  railway  com- 
pany's demands.  Thereupon  he  brought  bail-trover  against  the 
railway  company  and  its  local  agent;  and,  upon  the  company's  re- 
fusal to  replevy,  the  plaintiff  gave  bond  in  terms  of  the  statute  and 
took  the  goods.  At  the  trial,  the  facts  appearing  substantially  as 
has  been  stated,  the  court  awarded  nonsuit,  and  allowed  the  defend- 
ant to  take  judgment  against  the  plaintiff  on  his  bond  for  $800,  the 
amount  stated  in  the  plaintiff's  petition  and  affidavit  for  bail  as  the 
value  of  the  goods.  To  this  the  plaintiff  excepted.  There  are  cer- 
tain other  assignments  of  error,  as  to  rulings  on  evidence,  but  the 
opinion  of  this  court  on  the  main  question  is  of  such  a  nature  as 
to  render  imnecessary  any  decision  on  these  minor  questions. 

Joseph  W,  &  John  D.  Humphries,  William  F,  Phillips,  for  plain- 
tiff. 

King  &  Spalding  and  Underwood,  for  defendants. 

PovTELL,  J.     (After  stating  the  foregoing  facts.) 

1.  "The  gist  of  the  action  of  trover  is  the  conversion  of  the 
plaintiff's  property  by  the  defendant,  that  is  to  say,  that  the  defend- 
ant wrongfully  deprived  the  plaintiff  of  possession."  Bell  v.  Oher, 
111  6a.  668,  672  (36  S.  E.  904).  That  in  the  present  case  the  rail- 
way company  acquired  possession  of  the  goods  lawfully  is  con- 
ceded ;  the  goods  were  delivered  to  it  in  regular  course  by  the  plain- 
tiff's own  agents.  However,  a  conversion  may  consist  in  retaining 
possession  lawfully  acquired  after  the  right  to  retain  it  has  ended ; 
and  this  is  what  the  plaintiff  contends  happened  in  this  case.  So 
the  plaintiff's  right  to  recover  depends  upon  whether  the  defendant 
company,  as  a  common  carrier,  was  justified  in  retaining  the  goods 
and  in  enforcing  its  demand  for  a  production  of  the  bill  of  lading 
as  a  condition  precedent  to  delivery,  against  his  demand  that  the 
goods  be  delivered  to  him  on  his  claim  that  he  was  the  true  owner, 
notwithstanding  the  bill  of  lading  was  outstanding  in  the  name  of 
another.  This  point  is  settled  adversely  to  the  plaintiff  in  the 
case  of  Sellers  v.  Savannah,  Florida  &  Western  By.  Co.,  123  Oa, 
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386,  where  it  is  held  that  **  Inasmuch  as  the  law  imposes  liability 
upon  a  common  carrier  when  a  delivery  of  freight  is  made  by  mis* 
take  to  a  person  not  entitled  to  receive  the  same,  it  is  the  right  of 
the  carrier  to  call  upon  an  unknown  person  claiming  a  shipment  to 
identify  himself  and  establish  his  claim  thereto;  and  where  a  bill 
of  lading  covering  the  shipment  has  been  issued,  the  carrier  may 
demand  its  production  as  a  condition  precedent  to  making  delivery." 

2.  In  bail-trover  where  the  defendant  fails  6y  refuses  to  replevy 
and  keep  the  possession  of  the  goods,  the  plaintiff  has  the  option  of 
doing  so.  Civil  Code  (1^10),  §  5152.  However,  if  the  plaintiff 
thus  causes  the  possession  of  the  property  to  be  transferred  from 
the  defendant  to  him,  he  stands  chargeable  as  for  a  conversion  of 
it,  unless  he  recovers  in  the  suit.  If  the  case  proceeds  to  verdict  and 
the  defendant  prevails,  he  is  entitled  to  take  his  choice  of  one  of 
three  forms  of  verdict,  namely:  (1)  for  the  specific  property,  or 
(2)  for  the  market  value  of  the  property  at  the  date  of  the  conver- 
sion, with  the  addition  of  hire  or  interest,  or  (3)  for  the  highest 
proved  value  of  the  property  between  the  date  of  the  conversion  and 
the  date  of  the  trial,  without  hire  or  interest;  and  if  he  chooses  a 
money  verdict,  he  may  take  judgment  against  the  plaintiff  and  the 
sureties  on  the  replevy  bond  for  the  amount  assessed  by  the  jury 
in  his  favor.  Bank  of  Blakely  v.  Cobb,  5  Ga.  App,  289.  The  de- 
fendant has  a  similar  option  if  the  plaintiff's  action  is  dismissed 
(Marshall  v.  Livingston,  77  Ga,  21),  or  if  it  terminates  in  nonsuit. 
Lauchheimer  v.  Jacobs,  126  Ga.  261.  The  defendant  in  any  of 
these  events  may  ask  for  the  question  of  value  to  be  submitted  to 
the  jury  for  assessment ;  but,  if  he  is  content  with  the  value  sworn 
to  by  the  plaintiff  in  his  affidavit  for  bail,  verdict  is  unnecessary, 
and  he  may,  upon  the  sworn  admission  of  the  plaintiff  as  contained 
in  this  affidavit,  take  judgment  against  the  plaintiff  and  his  sure- 
ties for  the  sum  stated  in  the  affidavit,  with  interest  thereon.  See, 
in  addition  to  the  cases  cited  above,  Mallory  v.  Moon,  130  Ga,  591 ; 
Block  V.  Tinsley,  95  Ga,  436 ;  Thomas  v.  Price,  88  Ga.  533 ;  Hayes 
V.  Jordan,  85  Ga,  741 ;  Jaques  v.  Stewart,  81  Ga,  82. 

3.  It  is  contended,  however,  that,  though  the  general  rule  may 
l)e  as  has  been  stated,  it  does  not  apply  where  tlie  defendant  whose 
possession  has  been  violated  does  not  claim  to  own  the  property 
absolutely,  but  holds  the  possession  under  some  special  right  or  title ; 
that  in  this  case  the  judgment  of  the  court  below  would  result  in 
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grave  injustice  if  allowed  to  stand,  because  the  defendant  claimed 
no  title  to  the  goods,  but  claimed  only  the  right  to  hold  them,  in 
its  capacity  as  a  common  carrier,  until  the  question  as  to  who  had 
the  right  to  receive  them  could  be  determined;  that  as  the  goods 
were  the  plaintiffs,  he  ought  not  to  be  required  to  pay  the  defend- 
ant for  them.  The  rule  does  apply,  and  no  injustice  is  done.  The 
plaintiff  took  the  goods  from  the  defendant's  possession  without 
having  the  right  to  do  so.  When  his  lack  of  right  was  judicially 
established,  it  was  obligatory  on  him,  under  his  replevy  bond,  to 
put  the  property  or  its  value  in  money  back  into  the  defendant's 
hands.  When,  under  the  restitution,  the  defendant  company  takes 
money  instead  of  the  property,  it  will  hold  the  money  on  terms  like 
those  on  which  it  held  the  property.  The  defendant  will  hold  the 
money  not  for  its  own  ultimate  benefit,  but  for  its  protection.  The 
plaintiff,  by  presenting  the  bill  of  lading  and  by  identifying  him-- 
self  as  the  owner  of  the  goods,  will  be  entitled  to  receive  the  money 
from  the  defendant  on  the  same  terms  as  he  would  have  been  en- 
titled to  receive  the  goods.  If  he  can  not  get  possession  of  the  bill 
of  lading,  because  of  illegal  claims  asserted  by  Jones  &  Company, 
he  may  take  such  steps  in  law  or  in  equity  as  shall  be  necessary  to 
extinguish  these  claims,  to  identify  himself  as  the  sole  owner  of 
the  goods  and  to  give  adequate  protection  to  the  defendant.  These 
things  could  not  be  accomplished  in  the  present  action,  for  lack 
of  necessary  parties,  if  for  no  other  reason.  The  only  real  ultimate 
hardship,  if  any,  on  the  plaintiff  is  that  he  will  have  to  pay  the 
costs;  and  this  hardship  he  imposed  on  himself  by  mistaking  his 
remedv.  Judgment  affirmed. 


3269.     WILLIAMS-THOMPSOX  CO.  v.  WILLIAMS  et  ah 

1.  For  the  payee  of  a  promissory  note  to  release  one  of  the  makers,  there 
must  be  a  contract  to  that  effect,  founded  on  a  consideration,  except, 
of  course,  in  certain  cases  where  release  flows,  by  operation  of  law,  from 
conduct  of  the  payee. 

2.  Where  the  payee  of  a  joint  promissory  note  executes  and  delivers  t<; 
one  of  the  makers  a  writing  purporting  to  release  him  from  all  liability 
thereon,  the  writing  is  ineffectual  for  that  purpose  if  it  is  voluntarily 
given,  without  legal  benefit  to  the  maker  of  the  release,  or  detriment  to 
the  person  in  whose  favor  it  is  made. 

3.  "The  release  of  or  compounding  with  one  surety  discharges  a  cosurety ; " 
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but  an  attempt  to  release  one  of  the  sureties  does  not  have  this  effect 
where  the  attempted  release  is  unenforceable  for  lack  of  consideration. 

4.  To  "compound"  is  to  compromise  or  make  a  composition  whereby  a 
creditor  discharges  his  debtor  on  payment  of  a  smaller  sum  than  that 
actually  owing.  There  was  no  compounding  with  the  surety  in  the 
present  case. 

5.  Even  if  the  rule  were  that  the  payee  of  a  joint  note  would  discharge 
all  the  joint  makers  thereof  by  giving  to  one  of  them  the  money  to 
pay  off  his  ratable  part  of  the  debt,  no  such  effect  ensues  where  the 
money  is  given  by  a  third  person. 

Decided  January  15,  1912. 

Complaint;  from  city  court  of  La  Grange— Judge  Harwell.  Jan- 
uary 9,  1911. 

Anderson,  Felder,  Rountree  &  Wilson,  E,  R.  Bradfield  Jr.,  for 
plaintiff.    F.  M.  Longley,  M,  U,  Mooty,  for  defendants. 

Powell,  J.  W.  L.  Williams  was  indebted  to  the  Williams-Thomp- 
son Company,  a  corporation.  On  January  25, 1909,  in  settlement  of 
this  debt,  he  gave  to  the  corporation  a  negotiable  promissory  note, 
signed  by  himself  as  principal  and  by  six  others  (the  present  de- 
fendants, Williams  himself  not  being  found  or  served),  who  signed 
apparently  as  joint  makers,  but  in  fact  as  sureties.  On  the  next 
day  after  the  note  was  signed  and  after  the  original  transaction 
was  closed,  one  of  the  sureties,  named  Harris,  came  to  the  officer 
of  the  corporation  who  had  taken  the  note  and  stated  that  he  wished 
to  "come  off"  the  note.  This  officer  of  the  corporation,  being,  for 
some  reason,  willing  to  accommodate  Harris,  gave  him  a  written 
instrument  "releasing  W.  H.  Harris  from  all  responsibility  by  rea- 
son of  his  indorsement"  of  the  note  in  question.  Harris  gave  noth- 
ing for  this  release,  and  the  corporation  received  nothing  for  exe- 
cuting it.  Later  the  officer  told  Harris  that  he  had  no  power  to 
bind  the  corporation  by  his  act,  but  that  he  would  nevertheless  pro- 
tect him,  and  gave  him  $100  of  his  (the  officer's)  own  money  with 
which  he  might  discharge  his  share  of  the  liability ;  but  Harris  re- 
turned this  money  to  him.  The  six  sureties,  being  sued  on  the  note, 
pleaded  that  Harris  had  been  released,  and  that,  as  the  others  were 
joint  sureties  with  him,  they  were  also  released.  Some  point  is 
made  as  to  the  authority  of  the  particular  officer  to  bind  the  cor- 
poration, but  we  need  not  go  into  that  question,  as  there  is  another 
point  that  controls  the  case.  The  plaintiff's  exceptions  are  to  the 
direction  of  the  verdict  for  the  defendants. 

1.     The  release  of  a  party  to  an  executed  contract  is  itself  a 
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contract^  and^  to  be  bindings  must  be  founded  on  a  consideration. 
Bruton  v.  Woolen,  15  Oa.  570;  Stamper  v.  Hayes,  25  Oa,  546; 
Molyneaux  v.  Collier,  30  Oa.  731;  Fowler  v.  Coker,  107  Ga.  817 
(33  S.  E.  661). 

2.  This  release  was  without  consideration.  The  consideration 
of  a  contract  usually  must  consist  of  some  benefit  to  the  person  to 
be  bound,  or  of  some  detriment  to  the  other  party.  Under  this  con- 
tract of  release,  all  the  benefit  accrued  to  the  taker  of  the  instru- 
ment, and  none  to  the  maker;  all  the  detriment  accrued  to  the 
maker,  and  none  to  the  taker.  Hence,  it  was  without  consideration. 
Clark,  Contracts,  106.  At  common  law  a  release  imder  seal  con- 
clusively imported  a  consideration,  but  this  is  not  now  true,  as  re- 
spects the  American  States  generally  (Williston-Wald's  Pollock  on 
Contracts,  813),  or  as  respects  Georgia  in  particular.  Lacey  v. 
Hutchinson,  5  Oa.  App.  865  (64  S.  E.  105) ;  Bruton  v.  Wooten, 
supra.  The  record  does  not  show  whether  the  release  relied  on  in 
this  case  was  under  seal  or  not,  but,  in  the  light  of  tlie  authorities 
just  cited,  this  makes  no  material  difference,  as  lack  of  considera- 
tion was  affirmatively  shown  by  the  proof. 

3.  "The  release  of  or  compounding  with  one  surety  discharges 
a  cosurety."  Civil  Code  (1910),  §  3542.  If  the  so-called  release 
had  been  valid,  Harris  would  have  been  released,  and  so  would  his 
cosureties ;  but,  since  the  release  is  invalid  for  lack  of  consideration, 
neither  he  nor  his  cosureties  are  released.    Fowler  v.  Coker,  supra. 

4.  There  is  nothing  in  the  evidence  on  which  to  base  the  sug- 
gestion of  counsel  for  the  defendants  in  error  that  there  was  a  re- 
lease of  the  other  sureties  through  the  plaintiflPs  compounding  with 
Harris.  To  "compound,"  according  to  Black^s  Law  Dictionary,  is 
"to  compromise,  to  effect  a  composition,  to  obtain  discharge  from  a 
debt  by  the  payment  of  a  smaller  sum."  Harris  paid  nothing; 
hence,  the  transaction  was  not  a  compounding. 

5.  The  $100  which  the  plaintiff's  officer  afterwards  paid  to  Har- 
ris out  of  his  (the  officer's)  own  money  certainly  did  not  affect  tlic 
case.  Even  if  the  giving  of  this  money  had  been  the  compan^y's  own 
act,  it  is  doubtful  that  it  would  have  operated  as  a  release  of  the 
other  sureties;  for  whe'h  Harris  had  paid  in  this  sum,  thbugh  he 
would  thereby  have  paid  his  ratable  part  if  all  the  sureties  proved 
solvent,  he  would  not  have  discharged  his  liability  as  a  joint  maker 
of  the  note.    No  legal  harm  would  have  been  done  his  cosureties. 
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But  certainly  the  individual  act  of  one  of  the  officers  of  the  cor- 
poration in  giving  his  money  to  Harris  did  not  affect  the  liability 
of  any  of  the  parties. 

The  hardship  of  the  case  is  that  the  principal  on  this  joint  note 
proved  unworthy  of  the  confidence  reposed  in  him  by  his  friends 
who  stood  his  security.  The  law  is  very  technical  in  favor  of  sure- 
ties, and  justly  so.  However,  we  find  no  legal  reason  on  which  the 
judgment  of  our  able  brother  of  the  trial  bench  can  be  sustained, 
though  we  have  examined  the  questions  with  great  care;  for  our 
knowledge  of  his  fairness  and  ability  as  a  judge  makes  us  canvass 
our  conclusions  carefully,  lest  we  be  wrong,  when  we  find  ourselves 
disagreeing  with  him.  Judgment  reversed. 


3278.    McCoRD  v.  Hill. 

Hill,  C.  J.  1.  The  petition  in  a  bail-trover  suit  described  specifically 
each  article  of  property  sought  to  be  recovered,  but  failed  to  give 
the  value  of  each  article,  giving  the  aggregate  value  of  all  the  articles 
described.  Held,  that  the  value  of  the  articles  was  sufficiently  stated, 
and  a  demtirrer  to  the  petition  because  the  value  of  each  separate  arti- 
cle was  not  given  M'as  properly  overruled. 

2.  The  property  sougitt  to  be  recovered  in  a  bail-trover  suit  was  trans- 
ferred to  the  plaintiff  by  the  defendant  as  security  for  the  payment 
of  a  promissory  note,  under  §  3306  of  the  Civil  (ode  (1910).  On  the 
trial  the  defendant  oflfered  to  prove  that  before  tlie  note  matured,  and 
before  any  demand  was  made  on  him  for  the  delivery  of  the  prop- 
erty sued  for  (several  head  of  cattle),  the  cattle  had  died,  and  that 
this  fact  was  known  by  the  plaintiff  when  he  brought  the  suit;  and 
the  trial  judge  refused  to  allow  the  proof.  Held,  error.  To  maintain 
trover,  the  plaintiff  must  show  title,  or  the  right  of  possession,  in  him- 
self, and  possession  or  conversion  by  the  defendant.  The  testimony 
offered  was  competent  evidence  to  disprove  both  possession  and  con- 
version by  the  defendant.     Civil  Code   (1910),  §  4483. 

3.  Tlie  above  is  true  although  the  defendant  had  agreed,  in  the  vrritten 
contract,  to  take  all  risks  of  injury  to  or  death  of  the  property  trans- 
ferred, and  agreed  that  if  the  note  was  not  paid  at  maturity,  the  plain- 
tiff could  sue  for  recovery  of  the  property,  "by  bail-trover  or  other- 
wise." The  essentials  of  a  trover  suit  are  given  by  the  statute,  and 
can  not  be  enlarged  by  agreement. 

4.  The   plaintiff's  remedy  was  suit  on   the  note.       Judgment  reversed. 

Decided  January  15,  1912. 

Trover;     from     city     court     of     Washington— Judge     Wynne. 
February  13,  1911. 
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B\  H.  Colley,  for  plaintiff  in  error,  cited:  4  Oa.  App.  733  (4), 
739;  111  Qa.  668-72;  117  Oa.  161;  118  Oa.  643. 

W.  A.  Slaion,  F.  W.  Gilbert,  contra,  cited :  7  Oa.  App.  354,  519 ; 
67  Oa.  672. 


3280.    VOLUNTEER    STATE    LIFE    INSURANCE    CO.    v. 
BUCHANNAN. 

1.  In  this  State  the  rule  is  well  settle^l  that  a  person  has  a  right  to  pro- 
cure an  insurance  policy  on  his  own  life,  and  to  assign  it  to  one  who 
has  no  insurable  interest  in  his  life,  provided  it  be  not  done  by  way  of 
cover  for  a  wager  policy;  and  th^  intention  of  the  insured  in  taking 
out  the  policy  and  in  making  the  assignment,  and  of  the  assiioiee  in 
accepting  the  assignment,  are  questions  of  fact,  for  determination  by 
a  jurj . 

2.  There  is  some  evidence  in  the  present  case  tending  to  show  that  the 
policy  contract  was  valid,  and  that  the  assignment  thereof  was  made 
in  good  faith,  for  a  valuable  consideration. 

3.  Query:  Where  tlie  evidence  shows  that  an  assignment  or  sale  by  the  in- 
sured, of  a  policy  of  insurance,  to  one  who  had  no  insurable  interest 
in  his  life  was  made  with  the  knowledge  of  the  insurance  company,  an4l 
the  company  subsequently  received  the  premiums  directly  from  the  as- 
signee for  three  years,  and  the  policy  provided  that  after  two  years  it 
would  be  incontestible  on  any  ground,  would  not  the  company  be  es- 
topped from  contesting  the  validity  of  the  policy?  And  even  if  not 
estopped,  could  the  company  make  any  contest  of  the  validity  without 
first  tendering  back  the  premiums  which  it  had  received  from  the  as- 
signee of  the  policy? 

4.  Where  the  assignee  of  a  policy  of  insurance,  which  provides  that  the 
assignment  is  **Hubject  to  proof  of  interest  of  the  assignee,"*  makes 
timely  proof  of  loss,  in  which  he  states  that  he  holds  the  policy  as  an 
absolute  purchaser  for  value,  and  not  as  collateral  security,  and  sub- 
sequently, in  reply  to  letters  from  the  insurance  company,  asking  for 
proof  of  interest,  writes  to  the  company  that  his  interest  is  that  of  an 
absolute  purchaser  for  value,  and  repeats  the  same  statement  to  a  speciul 
agent  of  the  company,  sent  to  him  by  the  compa-ny  for  the  purpose  of 
finding  out  the  interest  of  the  assignee  and  making  a  settlement  with 
him  of  the  policy,  this  is  a  substantial  compliance  with  the  provi- 
sion of  the  assignment  retjuiring  proof  of  interest  by  t!ie  assignee. 

5.  There  was  no  error  in  excluding  the  testimony  tf  the  agent  of  the  in- 
surance company  through  whom  the  application  for  the  policy  was 
made,  to  the  effect  that  he  disapproved  the  policy  because  in  his  opin- 
ion it  was  a  wager  policy;  and  in  also  rejecting  the  testimony  that  in 
the  town  where  the  insured  lived,  there  was  a  great  deal  of  specula- 
tion in  policies  of  insurance. 

6.  The  exceptions  made  to  portions  of  the  charge  of  the  court  are  without 
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merit;   and  the  written  requests  to  charge  were  substantially  covered 
by  the  general  instructions. 
7.  No  error  of  law  appears,  and  the  verdict  is  supported  by  some  evidence. 
Decided  Januaby  15,  1912. 

Action  on  insurance  policy ;  from  city  court  of  Americus— Judge 
Crisp.    February  7,  1911. 

Smith  &  Carswell,  R.  L.  Maynard,  for  plaintiff  in  error,  cited : 
87  Oa.  681 ;  130  Oa.  209 ;  6  Enc.  Ev.  23 ;  117  U.  S.  591  (20  L.  ed. 
1000) ;  Coole/s  Briefs  on  Ins.  258,  261,  273-4;  Civil  Code  (1910), 
§  2479;  125  Ga.  216-217;  104  Ga.  269-70;  25  Cyc.  736;  138  Mass. 
24;  122  Ky.  402,  12  A.  &  E.  Annot.  Cases,  685,  121  Am.  St.  R. 
467 ;  70  Am.  St.  R.  424 ;  121  N.  Y.  399 ;  9  Fed.  249 ;  57  Am.  D.  103 ; 
94  U.  S.  457,  460;  3  Oa.  App.  686;  102  Am.  St.  R.  552;  70  Am. 
St.  R  429,  650;  122  Oa.  49.  • 

B.  A.  Hawkins,  contra,  cited :  Civil  Code,  §  2498 ;  125  Oa.  206 
(6  L.  R.  A.  (N.  S.)  128,  and  notes) ;  109  Oa.  1,  3,  5;  112  Oa.  545; 
131  Oa.  568,  570;  132  Oa.  495;  3  L.  R.  A.  (N.  S.)  934,  and  notes; 
25  Cyc.  709,  764,  868;  4  Oa.  App.  342;  6  Oa.  App.  721;  104  Oa. 
256,  271-2;  124  Oa.  513;  59  Oa.  813  (3) ;  62  Oa.  251;  57  Oa.  469; 
101  Oa.  594  (1),  596;  116  Oa.  502,  805;  130  Oa.  835. 

Hill,  C.  J.  This  was  a  suit  on  an  insurance  policy,  to  recover 
its  face  value  ($5,000),  besides  interest,  attorney's  fees,  and  dam- 
ages, as  provided  for  in  §§  2549  and  4392  of  the  Civil  Code  of  1910. 
The  policy  was  on  the  life  of  Davis  P.  Holt,  and  by  its  terms  was 
payable  to  his  estate  or  assigns.  It  was  dated  April  26,  1906,  and 
was  duly  transferred  and  assigned  to  the  plaintiff,  for  a  valuable 
consideration,  on  May  8,  1906.  The  insured  died  in  November, 
1909,  and  proofs  of  death,  as  required  by  the  contract,  were  made 
by  the  assignee  of  the  policy  and  presented  to  the  insurance  com- 
pany, and  demand  was  made  upon  it  by  the  assignee  for  payment 
of  the  amount  of  the  policy.  The  evidence  showed  also  that  the 
insurance  company  had  received  directly  from  the  assignee  the 
premiums  due  on  the  policy  from  the  time  for  which  it  was  in 
force  until  the  death  of  the  insured,  and  that  when  the  assign- 
ment was  made,  the  company  had  due  notice  and  consented  to  it. 
The  foregoing  facts  are  not  controverted.  The  jury  returned  a 
verdict  for  the  plaintiff,  for  the  amount  of  the  policy,  refusing  to 
find  in  favor  of  the  claim  for  attorney's  fees  and  damages.  The 
defendant's  motion  for  a  new  trial  was  overruled. 

Two  defenses  were  relied  upon.    First,  it  was  contended  by  the 
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insurance  company  that  the  assignee  had  not  complied  with  the 
terms  of  the  assignment,  it  being  provided  therein  that  the  assign- 
ment was  ** subject  to  proof  of  interest  of  the  assignee."  The  as- 
signment does  not  provide  how  this  proof  of  interest  shall  be  made. 
The  evidence  shows,  as  to  this  matter,  that  in  the  proof  of  loss  the 
plaintiff  claimed  that  he  was  entitled  to  the  amount  of  the  policy 
as  "the  absolute  owner,"  by  virtue  of  the  assignment.  A  few  days 
thereafter,  in  replying  to  letters  from  the  insurance  company,  ask- 
ing for  information  as  to  his  interest,  he  wrote  that  he  was  the  ab- 
solute owner  of  the  policy,  having  bought  it  outright  for  a  valuable 
consideration;  and  subsequently,  when  the  special  agent  of  the 
company  was  sent  to  him  for  the  purpose  of  obtaining  more  definite 
information  on  this  subject,  and  for  the  further  purpose  of  ad- 
justing the  loss,  the  plaintiff  repeated  what  he  had  already  written 
to  the  company, — that  he  was  in  fact  the  absolute  owner  of  the  pol- 
icy, for  a  valuable  consideration;  that  he  had  bought  it  outright, 
and  that  he  did  not  hold  it  as  collateral  security  for  any  indebt- 
edness which  the  insured  owed  him.  We  think  this  evidence  shows 
that  there  was  a  compliance  with  this  provision  of  the  policy.  We 
do  not  see  how  there  could  have  been  a  more  definite  and  specific 
compliance  than  was  made  both  in  the  letters  written  to  the  com- 
pany on  the  subject,  and  in  the  information  directly  given  to  the 
special  agent. 

The  second  and  principal  defense  relied  upon  was  the  contention 
that  the  contract  of  insurance  was  invalid  because  it  was  a  wagering 
contract;  that  the  insured  and  the  plaintiff  had  entered  into  an 
agreement  that  the  insured  should  apply  for  the  policy,  and  that, 
after  obtaining  it,  he  would  transfer  it  to  the  plaintiff,  in  consid- 
eration of  an  advancement  of  $300  or  $400  made  to  him  by  the 
plaintiff;  that  the  insured  was  not  able  to  pay  the  first  premiimi, 
and,  in  compliance  with  this  mutual  agreement,  made  the  appli- 
cation through  the  agent  of  the  company ;  that  when  the  policy  was 
delivered  to  the  insured,  he  went  to  the  assignee  for  the  money  to 
pay  the  first  premium,  and  the  money  was  advanced  to  him  by  the 
plaintiff  for  the  purpose  of  paying  the  premium,  and  that  three  or 
four  days  thereafter  the  assignment  was  made,  in  consideration  of 
this  advance  and  in  performance  of  the  previous  agreement  be- 
tween the  two  in  reference  thereto;  that  the  plaintiff  knew  that 
the  insured,  at  the  time  he  made  the  application  for  insurance,  was 
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a  habitual  drunkard,  and  knew  that  he  was  in  a  delicate  state  of 
health,  and  would  probably  die  prematurely  from  the  excessive  use 
of  liquor,  and  on  this  accoimt  the  plaintiff  was  willing  to  hazard  the 
premiums  on  the  policy  of  insurance,  with  the  hope  and  belief  that 
he  (the  plaintiff),  as  the  assignee,  would  in  a  short  time  receive 
the  full  amount  of  the  policy;  in  short,  that  the  policy  was  taken 
out  and  the  assignment  made  for  the  purpose  of  evading  the  law 
in  reference  to  gambling  contracts,  and  the  means  adopted  were 
simply  a  cover  for  a  wager  policy.  As  to  this  defense  it  may  be 
stated  that  there  were  some  strong  circumstances  tending  to  show 
that  it  was  the  truth  of  the  transaction,  except  as  to  the  charge 
that  the  insured  was  a  habitual  drunkard.  This  fact  was  not 
proved,  but  it  was  shown  by  circumstances  that  he  was  unable  to 
pay  the  first  premium,  and  that  he  did  make  application  to  the  plain- 
tiff for  the  money  out  of  which  the  first  premium  was  paid;  but 
the  plaintiff  swears  positively  that  Holt  came  to  him  with  the  pol- 
icy and  offered  to  sell  it  to  him  for  $300,  and,  after  some  negotia- 
tions, he  did  buy  it  outright  from  Holt,  and  held  it  under  a  writ- 
ten assignment,  which  was  subsequently  approved  by  the  company ; 
and  that  he  gave  the  $300  to  Holt  and  took  the  assignment  in  igno- 
rance of  the  fact  that  the  premium  had  not  been  paid.  There  is 
other  testimony  which  bears  more  or  less  on  this  defense,  but  the 
question  was  one  exclusively  for  consideration  by  the  jury.  The 
learned  trial  judge  clearly  and  fully  charged  the  law  as  laid  down 
by  the  Supreme  Court  in  the  case  of  Ry lander  v.  Allen,  125  Oa. 
206  (53  S.  E.  1032,  6  L.  R.  A.  (IST.  S.)  128),  that  "one  has  the 
right  to  procure  insurance  on  his  own  life  and  assign  the  policy  to 
another,  who  has  no  insurable  interest  in  the  life  insured,  provided 
it  be  not  done  by  way  of  cover  for  a  wager  policy."  The  law  which 
controls  this  question  of  wager  contracts  of  insurance  is  so  fully 
and  clearly  set  out  in  the  learned  and  elaborate  opinion  of  Mr. 
Chief  Justice  Fish,  in  the  decision  which  is  cited,  that  it  will  be 
unnecessary  to  add  any  other  authority  or  to  discuss  the  question 
any  further.  The  law,  therefore,  having  been  correctly  charged  by 
the  court,  and  the  question  of  the  intent  with  which  the  policy  was 
taken  out  and  assigned  being  a  matter  for  the  jury  exclusively, 
this  court  can  not  interfere,  unless  there  was  in  the  trial  of  the  case 
some  material  and  prejudicial  error  against  the  defendant.     We 
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have  examined  the  special  assignments  of  error  very  carefully  and 
will  dispose  of  them  briefly. 

In  support  of  the  contention  that  the  contract  in  question  was  a 
wager  contract,  testimony  was  offered  that  the  local  agent  of  the 
company,  through  whom  the  application  for  the  insurance  was 
made,  had  expressed  himself  as  being  opposed  to  writing  this  kind 
of  insurance  (meaning  speculative),  and  that  in  the  years  1905 
and  1906  there  was  a  good  deal  of  speculative  insurance  written  in 
Americus,  the  home  oJl  the  applicant  in  this  case.  We  think  the 
testimony  was  inadmissible  and  immaterial  for  the  purpose  of 
showing  that  the  contract  in  question  was  a  wager  contract;  and 
the  citations  relied  upon  in  support  of  the  admissibility  of  the  evi- 
dence are  not  in  point.  The  authorities  cited  are  to  the  effect  that 
other  transactions  than  the  one  under  investigation  may  in  some 
cases  be  admitted  for  the  purpose  of  illustrating  intention.  Mutual 
Life  Insurance  Co.  v.  Armstrong,  117  U.  S.  591  (20  L.  ed.  1000) ; 
Small  V.  Williams,  87  Oa.  681 ;  6  Enc.  Ev.  23. 

Several  written  requests  to  charge  were  duly  made  by  the  de- 
fendant. The  instructions  requested  were  pertinent  to  the  de- 
fense, if  the  contract  in  question  was  a  wager  contract,  and  was 
therefore  void.  We  have  examined  these  requests  in  connection  with 
the  general  instructions,  and  we  find  that  they  are  fully,  indefed 
most  favorably  to  the  insurance  company,  covered  by  the  general 
instructions  on  that  subject,  and  it  would  have  been  superfluous  re- 
iteration for  the  court  to  have  given  them  in  charge. 

It  is  also  contended  that  the  court  erred  in  charging  the  jury 
that,  under  the  terms  of  the  contract  of  insurance,  "it  would  be  in- 
contestible  after  the  expiration  of  two  years,  except  that  the  in- 
sured participate  in  the  military  service— the  army  or  navy."  It 
is  said  that  this  instruction  was  not  applicable  to  the  facts  of  the 
case  and  was  prejudicial  to  the  defendant.  This  was  the  provi- 
sion of  the  contract,  and  the  court  gave  it  in  connection  with  the 
instruction  that  unless  the  jury  found  that  the  contract  was  a  valid 
contract,  it  would  not  be  applicable,  because  if  it  was  a  wager 
contract  it  was  void  ab  initio.  The  instruction  objected  to,  there- 
fore,, was  beneficial  to  the  defendant ;  for  otherwise  the  jury  might 
have  inferred  that  after  two  years  (and  it  was  undisputed  that  the 
contract  had  been  in  force  for  more  than  two  years),  it  was  incon- 
testible,  even  if  they  found  it  was  a  wager  contract.    Besides,  one 


Digitized  by  VjOOQ IC 


260  OCTOBER  TERM,  1911.  [10  6a. 

of  the  defenses  relied  upon^  as  to  which  some  evidence  was  intro- 
duced;  but  which,  as  before  stated,  was  not  satisfactorily  proved, 
was  that  the  insured,  at  the  time  he  took  out  the  policy,  was  a 
habitual  drunkard,  and  it  was  contended  that  if  this  was  true,  he 
falsely  represented  the  condition  of  his  habits  to  the  company,  and 
for  this  reason  the  policy  was  void.  The  charge,  therefore,  as  to 
its  being  incontestible  after  two  years,  was  referable  to  this  defense. 
The  foregoing  is  a  brief  discussion  of  the  essential  questions 
raised  by  the  record.  After  a  careful  exami^iation  of  the  evidence 
and  of  the  charge  of  the  court,  and  also  the  law  applicable,  we  have 
come  to  the  conclusion  that  the  court  committed  no  error  in  the 
trial,  and  that  while  there  were  some  strong  circumstances  tend- 
ing to  establish  the  defense  that  the  contract  was  a  wager  contract, 
yet  there  was  positive  evidence  to  the  contrary  on  the  part  of  the 
plaintiff;  and  as  this  was  a  matter  exclusively  for  decision  by  the 
jury,  the  judgment  refusing  a  new  trial  must  be  Affirmed. 


3286.    Thomas  v.  Monticello  Vehicle  Co. 

Hill,  C.  J.  1.  In  a  suit  in  a  justice's  court  on  an  account,  where  the 
'judgment  was  in  favor  of  the  plaintiff,  for  principal  and  interest,  it  was 
not  erroneous  for  the  justice  to  enter  a  judgment  for  the  amount  of 
interest,  as  well  as  for  the  principal,  due  on  the  account,  at  7  per  cent, 
per  annum  from  the  date  when  the  account  became  due;  nor  to  enter 
judgment  against  the  defendant  for  the  costs,  including  the  jury  fee 
(paid  by  the  plaintiff  on  reception  of  the  verdict),  when  the  ease  was 
appealed  to  a  jury  in  the  justice's  court. 

2.  No  error  of  law  appears,  and  there  is  some  slight  evidence  to  support 
the  verdict  in  the  justice's  court;  hence,  the  judgment  of  the  superior 
court  in  overruling  the  certiorari  must  be  Affirmed. 

Decided  January  15,  1912. 

Certiorari;   from   Jasper   superior   court— Judge  J.   B.   Park. 

March  1,  1911. 

A,  Y,  Clement,  for  plaintiff  in  error. 

Doyle  Campbell,  contra. 
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3301.    Pace  v.  Viboinia-Carolina  Chemioal  Co. 

PomELL,  J.    The  petition  did  not  show  a  case  of  liability,  and  the  eourt 

did  not  err  in  dismissing  it  on  demurrer.  Judgment  affirmed. 

Decided  Janitabt  15,  1912. 

Action  for  damages ;  from  city  court  of  Albany^ Judge  Crosiand. 
February  23,  1911. 

B.  J.  Bacon,  Ben  T.  Burson,  for  plaintiff. 

C.  E.  Battle,  Howell  Hollis,  for  defendant. 


3304.    WESTON  v.  BEVERLY  &  MoCOLLITM. 

L  Chtmishment  proceedings,  being  purely  statutory,  can  not  be  extended 
to  oases  not  enumerated  in  the  statute,  and  courts  have  no  right  to  en- 
large the  remedy  or  hold  under  it  property  not  made  subject  to  the 
process. 

2.  ''Suit  is  the  following  of  a  person,  and  is  not  only  not  technically,  but 
not  even  in  common  parlance,  applied  to  seisures  or  proceedings  in 
rem." 

3.  A  suit  or  judgment  on  which  valid  garnishment  proceedings  are  based 
must  be  a  suit  or  judgment  in  personam,  and  not  in  rem. 

i.  The  foreclosure  of  a  laborer's  lien,  in  which  there  is  no  levy,  and  no 
issue  made  by  counter-affidavit,  is  in  no  sense  a  suit  in  personam,  but 
is  a  summary  proceeding  in  rem. 

Decided  January  15,  1912. 

Certiorari;  from  Grady  superior  court— Judge  Frank  Park. 
March  6,  1911. 

/.  Q.  Smith,  L.  H,  Foster,  for  plaintiff. 

M.  L.  Ledford,  contra. 

Hill,  C.  J.  Frank  Weston  foreclosed  a  laborer^s  lien  against 
Lewis  Weston,  and  seized  under  levy  certain  lumber  as  property 
of  defendant.  A  claim  to  this  lumber  was  filed  by  the  Dyson  Manu- 
facturing Company;  whereupon  Weston  dismissed  his  levy  and 
sued  out  process  of  garnishment,  and  had  summons  served  upon 
the  Dyson  Manufacturing  Company.  Subsequently  Beverly  &  Mc- 
Collum  obtained  a  judgment  against  Lewis  Weston  in  a  suit  on 
an  account,  which  suit  was  pending  when  the  foreclosure  proceed- 
ings were  instituted,  and,  on  this  judgment,  obtained  process  of 
garnishment  and  caused  summons  to  be  served  on  the  Dyson  Manu- 
facturing Company.    The  garnishee  answered,  admitting  indebted- 
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ness,  and  paid  the  money  into  court  for  diBtribution,  and  the  jus- 
tice awarded  it  to  Beverly  &  McCoUum  on  their  judgment,  as 
against  the  laborer's  lien  foreclosure  proceedings.  Frank  Weston's 
petition  for  certiorari  was  dismissed  by  the  judge  of  the  superior 
court,  and  he  excepted. 

Only  one  question  is  raised  for  decision.  Can  garnishment  pro- 
ceedings issue  on  the  foreclosure  of  a  laborer's  lien?  If  so,  the 
plaintiff  was  entitled  to  the  money  paid  into  court  by  the  garnishee. 
If  not,  the  judgment  of  the  justice,  awarding  it  to  the  common-law 
judgment,  was  correct. 

Summons  of  garnishment,  under  the  statutes  of  this  State,  can 
issue  only  in  three  classes  of  cases:  (1)  where  there  is  a  suit 
pending;  (2)  where  a  judgment  has  been  rendered  by  a  court  hav- 
ing jurisdiction  (Civil  Code  of  1910,  §§  5094,  5265) ;  and  (3) 
where  a  tax-collector  has  issued  execution,  has  it  in  his  hands,  and, 
being  unable  to  find  any  property  of  the  defendant,  makes  an  en- 
try of  nulla  bona  thereon.  Civil  Code  (1910),  §  1154.  Process 
of  garnishment  issued  in  any  other  case  or  upon  any  other  ground 
is  without  authority  of  law.  Davis  v,  Millen,  11  Oa.  452  (36 
S.  E.  803). 

Garnishment  proceedings  are  purely  statutory,  and  can  not  be 
extended  to  cases  not  enumerated  in  the  statute,  and  courts  can  not 
enlarge  the  remedy;  and,  to  entitle  one  to  the  benefit  of  the  stat- 
ute, he  must  show  that  his  case  is  clearly  provided  for.  This  rem- 
edy can  not  be  extended  to  doubtful  cases.  Rood,  Garnishment, 
§  13;  Davis  v.  Millen,  supra.  The  second  and  third  cases  where 
garnishment  proceedings  are  provided  for  by  the  statutes  above 
quoted  are  not  applicable  here. 

Is  the  foreclosure  of  a  laborer's  lien  a  pending  suit  upon  which 
garnishment  process  is  predicable?  We  think  not.  It  is  in  a  very 
loose  sense  that  a  proceeding  in  rem  can  be  called  a  suit.  "Suit  is 
the  following  of  a  person,  and  is  not  only  not  technically,  but  not 
even  in  common  parlance,  applied  to  seizures  or  proceedings  in 
rem."  The  Little  Ann  (U.  S.),  15  Fed.  Cases,  622.  The  fore- 
closure  of  a  lien  is  strictly  a  proceeding  in  rem.  It  pursues  the 
property,  and  not  the  person.  It  does  not  become  in  any  sense  a 
suit  imtil  a  counter-affidavit  is  made.  Civil  Code  (1910),  §  3366, 
par.  6;  Sams  v.  Covington  Buggy  Co,,  ante,  191  (73  S.  E.  18). 
To  authorize  a  valid  garnishment,  the  judgment  or  decree  upon 


Digitized  by  VjOOQ IC 


App.]  OCTOBER  TERM,  1911.  263 

which  it  issues  must  he  finals  and  must  he  in  personam,  and  not  in 
rem.    20  Cyc.  980,  and  citations. 

We  conclude  that  the  judgment  of  the  justice  in  awarding  the 
fund  paid  into  court  by  the  garnishee  to  the  judgment  in  personam 
was  right,  and  there  was  no  error.  Judgment  affirmed. 


3313.     SALANT  &  SALANT  r.  DANNENBEBG  COMPANY. 

A.  bought  from  B.  goods  according  to  samples  exhibited.  When  the  goods 
were  subsequently  delivered.  A.,  on  inspection,  notified  B.  that  the 
goods  were  not  according  to  contract,  and  were  rejected,  and*  were 
held  subject  to  B.'s  order,  for  reshipment  or  other  disposition.  B.  de- 
clined to  retake  the  goods,  insisting  that  they  were  in  accordance  with 
the  warranty.  A.  therefore  placed  the  goods  in  his  storehouse,  and, 
B.  continuing  his  refusal  to  retake  them,  and  the  goods  beinjg  of  a 
perishable  character  and  liable  to  deteriorate  in  value  by  being  kept  on 
hand,  A.  sold  them  in  the  market.  Held:  (1)  A.'s  conduct  did  not 
amount  to  an  acceptance  of  the  goods,  or  a  waiver  of  his  right  to  recover 
damages  for  breach  of  the  contract.  (2)  It  was  A.'s  duty  to  use  due 
care  in  preserving  the  rejected  goods  after  B.'s  refusal  to  retake,  thi^, 
and  also  to  minimize  the  eventual  damages.  .^   ,. 

DEcn>ED  Januaby  15,  1912. 

Attachment;  from  city  court  of  Macon— Judge  Hodges.  Jan- 
uary 14,  1911. 

The  Dannenberg  Company  sued  Salant  &  Salant,  alleging,  that 
the  defendants  sold  to  the  plaintiff  100  dozen  shirts  at  $3  per 
dozen,  to  be  shipped  from  New  York  to  Macon,  and  to  correspond 
with  a  sample  dozen  shirts  left  with  the  plaintitf  when  the  con- 
tract was  made;  that  subsequently  the  contract  was  mutually  re- 
scinded, except  as  to  78  dozen  shirts ;  that  when  the  78  dozen  shirts 
were  received  by  the  plaintiff  it  refused  to  accept  them,  because 
they  were  inferior  and  wholly  unlike  the  samples ;  that  immediately 
upon  discerning  this  fact  shirts  like  the  samples  were  demanded  of 
the  defendants,  and  they  refused  to  ship  any  others;  that  there- 
after they  were  notified  that  the  plaintiff  refused  to  accept  the 
shirts,  because  of  their  inferior  quality  and  failure  to  come  up 
to  samples,  and  that  they  were  held  subject  to  their  order  and  with- 
out insurance;  that  the  market  value  of  the  shirts,  according  to 
the  sample  dozen,  was  $4.50,  instead  of  $3  per  dozen,  and  the  suit 
was  for  the  difference  between  the  market  price  and  the  contract 
price.     The  answer  admitted  a  sale  of  100  dozen  shirts  and  the 
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subsequent  mutual  rescission  except  as  to  the  78  dozen.  It  was  de- 
nied that  the  sale  was  by  sample,  or  that  thie  78  dozen  delivered 
were  inferior,  or  that  there  was  any  breach  of  warranty.  The  an- 
swer averred  also  that  the  defendants  had  sued  the  plaintiff,  in  New 
York,  for  the  purchase-price  of  the  78  dozen  shirts;  that  the  suit 
was  pending,  and  that  the  defense  thereto  was  based  upon  the  same 
allegations  as  made  in  the  plaintiff's  declaration  here.  The  evi- 
dence was  in  conflict  on  the  issues  made  by  the  pleadings,  and 
therefore,  the  finding  of  the  judge,  who,  by  consent,  acted  without 
a  jury,  must  be  considered  as  conclusive  on  these  issues.  The  evi- 
dence further  showed  that  the  shirts  were  shipped  from  New  York 
on  March  8,  and  received  in  Macon  on  March  20.  On  March  24 
the  plaintiff  wrote  to  the  defendants  complaining  of  the  condition 
and  quality  of  the  shirts;  that  they  were  not  up  to  the  samples, 
and  that  they  were  held  subject  to  the  defendants'  order,  without 
insurance.  On  March  29  the  defendants  wrote  to  the  plaintiff: 
"We  will  have  to  ask  you  to  keep  the  goods  shipped  to  you,  as 
they  are  certainly  what  was  sold  to  you."  On  April  1  the  plain- 
tiff wrote  to  the  defendants,  again  notifying  them  that  the  goods 
were  held  subject  to  their  order,  uninsured,  and  asking  for  shipping 
instructions.  On  April  4  the  defendants  wrote,  positively  declin- 
ing to  accept  a  return  of  the  shirts,  or  to  make  any  disposition  of 
them.  On  May  14  the  plaintiff  began  suit  by  attachment,  and 
some  time  thereafter  the  defendants  sued  the  plaintiff,  in  New  York, 
for  the  purchase-price.  Subsequently  to  this  correspondence  and 
the  filing  of  suit,  the  shirts  were  being  injured  by  being  kept  in 
stock,  "getting  dusty  and  rat  eaten,"  and  deteriorating  in  value, 
and,  in  order  to  prevent  further  loss  in  the  shirts,  the  plaintiff  sold 
as  many  of  them  as  it  could.  The  trial  resulted  in  a  finding  in  favor 
of  the  plaintiff,  of  $117,  and  the  defendants'  motion  for  a  new 
trial  was  overruled. 

Lane  &  Park,  for  plaintifib  in  error. 
Hardeman,  Jones,  Callaway  &  Johnston,  contra* 
Hill,  C.  J.     (After  stating  the  foregoing  facts.) 
Assuming  that  the  finding  of  the  judge  on  the  issues  of  fact  is 
conclusive,  one  question  of  law  is  presented.    Did  the  conduct  of 
the  Dannenberg  Company  in  receiving  the  shirts,  placing  them  in 
its  store,  and  subsequently  selling  them  to  prevent  further  dete- 
rioration in  value,  for  the  purpose  of  lessening  the  loss,  amount 

Digitized  by  VjOOQIC 


App.]  OCTOBER  TERM,  1911.  266 

to  an  acceptance  of  the  shirts  and  a  waiver  of  its  right  to  sue  Salant 
&  Salant  for  a  failure  to  deliver  in  accordance  with  the  contract? 
It  is  well  settled  that  where  goods  are  sold  by  samples  exhibited, 
an  express  warranty  arises  that  the  goods  subsequently  to  be  deliv- 
ered will  be  of  the  same  quality  as  the  samples,  and  that  on  receipt 
of  the  goods  the  buyer  is  not  bound  to  inspect  before  acceptance; 
but  if,  on  receipt,  he  does  inspect,  and  discovers  defects  before  ac- 
ceptance, it  then  becomes  his  duty  to  reject  them.  If,  after  knowl- 
edge of.  the  defective  quality,  he  retains  the  goods  and  deals  with 
them  as  his  own,  such  conduct  will  amount  to  an  acceptance  and 
will  be  a  waiver  of  the  defects  so  discovered.  Christian  v.  Knight, 
128  Ga,  501  (57  S.  E.  763) ;  Carolina  Portland  Cement  Co.  v.  Tur- 
pin,  126  Oa.  677  (55  S.  E.  925),  and  citations.  Here  the  proof  is 
that  the  purchaser,  before  acceptance,  discovered  the  inferior  quality 
of  the  shirts  as  compared  to  the  samples,  and  immediately  notified 
the  sellers  of  the  fact,  and  that  the  shirts  were  held  subject  to  the 
sellers*  order  and  directions  as  to  disposition  or  shipment.  While 
the  Dannenberg  Company  placed  the  shirts  in  its  store,  it  did  not 
treat  them  as  a  part  of  its  stock  by  selling  any  of  them  to  custom- 
ers ;  but  when  the  sellers  absolutely  refused  to  take  the  shirts  back, 
or  to  give  any  direction  as  to  disposition,  and  when  the  shirts  were 
deteriorating  in  value  by  dust,  the  depredation  of  rats,  etc.,  the  pur- 
chaser sold  them  for  the  purpose  of  lessening  the  eventual  damages. 
This  conduct  did  not  amount  to  an  acceptance  of  the  shirts;  for, 
when  the  purchaser  at  once  notified  the  sellers  of  the  inferior  con- 
dition of  the  shirts,  and  offered  to  reship  them,  stating  that  they 
were  held  subject  to  the  sellers'  order,  the  purchaser  did  all  it 
could  do;  and  when,  after  the  refusal  to  rescind,  the  shirts  were  de- 
teriorating in  value,  it  was  the  purchaser's  duty  to  sell,  in  order 
to  diminish  the  damages. 

It  is  insisted  by  the  plaintiflEs  in  error  that  the  purchaser,  by 
selling  the  goods,  made  it  impossible  for  the  sellers  to  retake  the 
goods,  and,  therefore,  that  the  purchaser  can  not  claim  a  rescissioiL 
The  answer  to  this  contention  is  obvious.  The  sellers  had  previ- 
ously absolutely  refused  to  retake  the  goods,  and  there  was  noth- 
ing left  for  the  purchaser  to  do,  except  to  hold  the  goods  as  the 
involuntary  bailee  of  the  seller.  Civil  Code  (1910),  §  3495.  If 
there  was  a  breach  of  duty  on  the  part  of  the  purchaser  as  such 
bailee^  it  should  have  been  set  up  by  plea;  but  the  defendants'  only 
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plea  was  that  the  shirts  were  as  warranted.  There  was  no  plea 
that  the  plaintiff  had  accepted  the  shirts,  nor  was  there  any  effort 
to  set  off  or  recoup  the  value  of  the  rejected  shiiits.  If  the  sellers 
had  claimed  that  they  were  entitled  to  the  amount  for  which  the 
shirts  had  been  sold,  the  claim  would  doubtless  have  been  allowed. 
Under  the  pleadings  and  the  evidence,  we  think  the  finding  of  the 
judge  was  correct.  Judgment  affirmed. 


3334.    JAMES  v.  PEPPER,  constable. 

1.  To  render  admissible  secondary  evidence  of  a  lost  mortgage  purport- 
ing to  have  been  made  in  another  State,  it  must  be  shown  that  the  lost 
original  mortgage  was  executed  in  conformity  with  the  law  of  that 
State.  Proof  that  the  signing  of  a  paper  in  the  State  of  Florida  was 
attested  by  two  witnesses,  neither  of  whom  signed  officially,  is  insuf- 
ficient to  prove  its  legal  execution  as  a  mortgage,  since  the  law  of 
Florida  requires  a  mortgage  to  be  attested  by  an  officer. 

2.  A  levying  officer  may,  at  his  own  risk,  deposit  with  a  bailee,  for  safe 
keeping,  personal  property  wliich  he  has  subjected  to  levy;  and  in  thus 
depositing  it  he  does  not  relinquish  possession,  but  merely  selects  an 
agent  to  retain  possession  in  his  behalf.  The  possession  of  this  agent  is 
still  the  possession  of  the  levying  officer;  and  a  conversion  of  the  prop- 
erty by  the  bailee,  though  it  consist  of  nothing  more  than  his  failure  to 
deliver  on  demand,  entitles  the  officer  to  proceed  by  trover.  Any 
agreement  of  a  levying  officer,  affecting  the  disposition  of  property 
which  has  been  subjected  to  a  levy,  is  contrary  to  public  policy,  and 
void,  if  it  tends  to  defeat,  or  in  any  wise  affects,  the  legitimate  result 
of  the  legal  proceeding  of  which  the  levy  forms  a  part. 

Decided  January  15,  1912. 

Trover;  from  city  court  of  Blakely— Judge  Crosland  presiding. 
March  9,  1911. 

J.  R,  Pottle,  C.  L.  Olessner,  for  plaintiff  in  error. 

W.  A.  Thompson,  John  R,  L.  Smith,  H.  M,  Calhoun,  contra. 

Russell,  J.  This  is  the  second  time  that  this  case  has  been  be- 
fore this  court.  (See  7  Oa.  App.  518,  67  S.  E.  218.)  None  of  the 
points  presented  at  the  former  hearing  are  involved  in  the  present 
writ  of  error,  except  the  relevancy  or  admissibility  of  evidence  re- 
lating to  a  mortgage  under  which  the  plaintiff  claimed  a  lien. 
When  the  case  was  here  before,  we  held  that  the  evidence  with 
relation  to  the  mortgage  was  inadmissible,  in  the  absence  of  proof 
of  the  proper  execution  of  the  mortgage.  In  the  trial  now  under 
review  the  judge  excluded  the  testimony  with  reference  to  the 


Digitized  by  VjOOQ IC 


App.]  OCTOBER  TERM,  1911.  267 

mortgage;  and  exception  is  taken  to  that  ruling.  The  motion  to  ex- 
clude this  testimony  was  as  follows:  "We  move  to  rule  out  the 
evidence  in  reference  to  the  mortgage  of  the  Bank  of  Blakely,  and 
the  mortgage  itself,  on  the  ground  that  it  is  illegal  and  irrelevant." 
Inasmuch  as  it  was  not  shown  that  the  mortgage,  which  appears  to 
have  been  made  in  the  State  of  Florida,  was  executed  in  compli- 
ance with  the  laws  of  Florida,  the  court  could  properly  have  sustained 
the  motion,  upon  the  authority  of  our  former  decision  upon  that 
point.  Though  the  paper  may  have  been  written  and  signed  by  the 
mortgagor,  it  may  not  have  been  executed  according  to  law.  Cal- 
houn  V.  Calhoun,  81  Ga.  93  (6  S.  E.  913). 

The  copy  of  the  mortgage  which  appears  in  the  bill  of  exceptions 
is  attested  by  two  witnesses,  but  neither  of  them  purports  therein 
to  be  such  an  officer  as  is  authorized  by  the  law  of  Florida  to  at- 
test a  mortgage;  nor  does  the  witness  Waxelbaum,  who  saw  the 
mortgage  signed,  testify  that  he  knew  either  of  these  witnesses 
to  be  such  an  oflBcer.  Perkins,  who  he  says  was  carried  to  the  place 
where  it  was  signed,  for  the  purpose  of  witnessing  its  execution, 
he  had  just  then  met  for  the  first  time;  and  the  other  witness, 
Mr.  Brown,  is  shown  by  uncontradicted  testimony  to  have  been  at 
the  time  the  attorney  for  the  mortgagee.  Construing  the  evidence 
with  relation  to  the  execution  of  the  mortgage  most  favorably  to 
the  defendant,  the  most  that  was  shown  was  that  one  wlio  was  quali- 
fied by  law  to  complete  the  execution  of  the  mortgage  as  an  attest- 
ing officer  failed  to  perform  that  duty,  and  only  signed  his  name 
individually. 

In  the  motion  which  is  quoted  the  objection  was  made 
that  the  testimony  in  relation  to  the  mortgage,  and  the  mortgage 
itself,  were  both  irrelevant  to  the  issue;  and  thus,  for  the  first 
time  in  the  case,  is  raised  the  question  as  to  whether  it  is  within 
the  power  of  an  officer,  after  he  has  levied  a  process  of  the  court,  to 
make  any  binding  agreement  with  reference  to  the  disposition  of 
the  property  levied  upon  which  would  be  at  variance  with  his  duty. 
There  is  some  slight  difference  between  the  testimony  in  behalf  of 
the  plaintiff  and  that  of  the  defendant  as  to  the  exact  terms  of  the 
bailment  under  which  the  former  turned  the  property  upon  which 
he  had  levied  into  the  possession  of  the  latter.  It  is  conceded,  how- 
ever, by  all  parties  that  Pepper,  as  a  constable,  after  having  levied 
an  attachment  upon  the  property,  consented  for  James  to  receive  it 
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upon  deposit,  and  that  James  knew  the  facts.  Unless  an  officer 
can  make,  at  his  discretion,  a  disposition  of  property  which  he  has 
seized  nnder  the  mandate  of  a  court,  different  from  or  contrary 
to  its  usual  legal  course,  it  would  be  contrary  to  public  policy  to  per- 
mit him  to  defeat  the  due  process  of  the  law  by  an  agreement  of 
his  as  to  the  possession  of  the  property  by  another,  no  matter  of 
what  nature  that  agreement  might  be.  In  other  words,  unless  Pep- 
per, as  a  constable,  was  authorized  to  fix  the  legal  rights  and  lia- 
bilities of  Harris,  the  plaintiff  in  the  attachment  which  he  had 
levied,  by  an  agreement  with  James  that  the  latter  should  hold  the 
property  levied  upon  until  the  termination  of  some  other  litiga- 
tion, and  that  Harris  would  abide  its  result,  it  would  be  utterly  ir- 
relevant what  agreement  he  made  in  that  regard,  and  therefore  en- 
tirely immaterial,  as  a  matter  of  law,  whether  there  was  conflict 
between  the  parties  as  to  the  terms  of  this  agreement,  which,  if 
contrary  to  public  policy,  would  necessarily  be  a  nullity.  We  have 
no  doubt  that  it  was  in  this  view  of  the  case  that  the  trial  judge 
held  that  all  the  evidence  in  relation  to  the  mortgage  was  irrele- 
vant; and,  doubtless  holding  also,  for  the  same  reason,  that  the 
testimony  as  to  the  terms  of  the  agreement  (the  agreement  being 
contrary  to  public  policy)  was  insufficient  to  present  any  issue  in 
the  pending  action  of  trover,  he  directed  the  verdict  in  favor  of  the 
plaintiff.  As  we  have  already  stated,  this  point  was  not  presented 
when  the  case  was  here  before,  or  it  would  have  resulted  in  a  termi- 
nation of  the  litigation ;  for  we  are  satisfied  that  the  decision  of  the 
trial  court  in  the  case  at  bar  was  correct.  It  would  not  seem  to 
require  a  citation  of  authorities  to  demonstrate  that  a  levying  of- 
ficer, as  such,  has  no  power,  by  his  agreement,  to  increase  or  di- 
minish the  rights  of  a  litigant  in  whose  behalf  the  processes  of  a 
court  have  been  invoked  and  are  being  executed. 

When  this  case  was  here  before,  in  ruling  upon  the  exception  pre- 
sented by  the  cross-bill,  in  which  it  was  insisted  that  the  levy  was 
void  for  indefljiiteness,  we  held  (7  Oa.  App.  521),  that  "even  if 
the  entry  of  levy  was  void,  the  constable  would  be  liable,  and  it 
would  not  lie  in  the  mouth  of  his  bailee  .  .  to  dispute  the  title 
of  his  bailor,  or  to  assert  that  by  reason  of  the  invalidity  of  the  act 
by  which  the  bailor  came  into  the  possession  of  the  bailment  he  is 
released  from  liability  to  return  the  property  deposited  with  him 
for  safe-keeping.    ^The  bailee  can  not  justify  his  refused  on  the 
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ground  that  the  bailment  is  illegal.  Although  the  bailor  may  have 
had  no  legal  authority  to  make  it,  and  even  though  it  were  made  for 
the  purpose  of  fraudulently  secreting  the  goods  from  the  bailor's 
creditors,  yet  the  bailee  is  bound  to  restore  at  the  demand  of  his 
bailor,  and  will  not  be  permitted  to  set  up  the  illegality  of  the 
bailment  as  an  excuse  for  his  own  default.  So  far  does  this  princi- 
ple obtain,  that  although  the  title  to  the  goods  be  in  the  bailee, 
and  even  though  he  may  have  received  them  in  ignorance  of  his 
own  right,  having  accepted  the  possession  of  them  in  the  capacity 
of  bailee,  he  is  estopped  from  claiming  them  by  title  until  he  has 
fulfilled  the  obligations  of  the  trust  by  returning  them  to  his 
bailor.' '^ 

But  if  authority  directly  upon  the  point  is  needed  to  establish 
the  statement  that  it  is  contrary  to  public  policy  for  a  levying  offi- 
cer to  make  a  bailment  which  by  possibility  could  defeat  the  legal 
result  of  the  processes  he  is  charged  to  execute,  the  principle  is 
established  in  the  decisions  of  many  of  our  courts  of  last  resort, 
that  while  a  levy  is  of  full  force  and  virtue,  a  levying  oflBcer  can  not 
make  any  contract  divesting  himself  of  dominion  over  the  property, 
except  under  such  replevy  or  forthcoming  bond  as  is  prescribed  by 
law. 

In  Burrall  v.  Acker  (N".  Y.)  23  Wendell,  606  (35  Am.  Dec.  582), 
the  fcourt  says  that  while  it  is  perfectly  legitimate  for  a  levying 
officer  to  store  property  with  a  receiptor  or  custodian,  any  agreement 
with  such  person  that  the  property  shall  be  absolutely  his  upon  pay- 
ing the  amount  of  the  execution  would  be  illegal  and  contrary  to 
the  rights  of  the  defendant  in  execution ;  and  an  agreement  which 
would  place  the  property  absolutely  beyond  the  reach  of  the  sheriff 
before  a  sale  thereof  at  public  auction  would  be  equally  illegal  and 
contrary  to  the  duty  of  the  sheriff  in  reference  to  the  plaintiff's  right. 
No  public  officer  can  bargain  away  bis  power  to  discharge  his  official 
duty.  Cole  v,  Parker,  7  Iowa,  167  (71  Am.  Dec.  439) ;  Harring- 
ton v.  Crawford,  136  Mo.  467  (38  S.  W.  80,  35  L.  11.  A.  477,  58 
Am.  St.  R.  653) ;  flodsdon  v.  Wilkins,  7  Greenleaf,  113  (20  Am. 
Dec.  347).  A  receiptor  or  custodian  in  such  case  is  but  the  serv- 
ant or  agent  of  the  levying  officer.  He  has  no  property  in  the  chat- 
tels; he  can  not  maintain  trover  for  them  in  his  own  name.  He 
can  not  set  up  a  title  to  the  property  in  a  third  person.  He  can 
only  defend  a  trover  suit  against  him  on  behalf  of  the  officer  on  the 
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ground  that  the  property  has  been  taken  from  him  by  act  of  law, 
or,  possibly,  by  force.  Phillips  v.  Hall,  8  Wendell,  610  {2A  Am. 
Dec.  113) ;  Denny  v.  Willard,  11  Pickering,  519  (22  Am.  Dec. 
391)  ;  Pettee  v.  Marsh,  15  Ver.  454  (10  Am.  Dec.  689). 

Judgment  affirmed. 


3338.     HANSFORD  v.  NATIONAL  BANK  OF  TIFTOX. 

1.  A  national  bank  is  a  corporation,  the  powers  of  which  are  defined  and 
limited  by  the  acts  of  congress  authorizing  the  creation  of  such 
banks. 

2.  The  decisions  of  the  United  States  Supreme  Court  are  ultimate  and 
paramount  authority  as  to  the  powers  and  liabilities  of  national  banks. 

3.  A  national  bank  can  not  authorize  or  ratify  an  act  absolutely  ultra 
vires,  committed  by  its  agents  or  officers. 

4.  Neither  the  directors  nor  other  officers  or  agents  of  a  national  bank 
have  authority  to  institute  prosecutions  for  violations  of  the  public 
criminal  laws  of  the  State,  or  to  cause  requisition  papers  to  be  issued 
for  alleged  criminals.  Such  acts  are  entirely  beyond  the  scope  of  the 
powers  of  a  national  bank,  and  liability  does  not  attach  against  the 
bank  for  any  attempt  on  the  part  of  its  directors,  officers,  or  agents 
to  exercise  any  such  powers  on  its  behalf. 

Decided  January  M,  1912. 

Action  for  damages;  from  city  court  of  T  if  ton — Judge  Eve. 
March  6,  1911. 

C,  C.  Hall,  Claude  Payion,  for  plaintiff. 

Fulwood  &  Murray,  for  defendants. 

Powell,  J.  Hansford  sued  the  National  Bank  of  Tifton  for 
damages,  alleging  that  the  defendant  procured  one  Bailey  to  Bwear 
out  a  warrant  charging  the  plaintiff  with  the  offense  of  carrying 
concealed  weapons,  to  cause  requisition  papers  to  be  issued  thereon, 
wliereupon  the  plaintiff  was  arrested  and  imprisoned  in  the  State  of 
Florida.  It  is  alleged  that  the  bank's  ofiBcers  knowingly  and  ma- 
liciously had  this  process  issued,  without  probable  cause,  and  for 
tlie  purpose  of  extorting  from  him  a  sum  of  money. 

1.  It  is  useless  to  enter  upon  any  discussion  of  the  question  as 
to  whether  corporations  may  commit  torts;  it  is  well  settled  that 
they  may.  Hence,  no  doubt,  there  are  some  corporations  that  may 
commit  the  torts  of  false  imprisonment  and  malicious  prosecution. 
This  general  question  is  not  here  involved.  The  specific  question 
is  as  to  the  powers  of  a  national  bank,  and  as  to  its  capacity  to  corn- 
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mit  the  particular  tort  alleged  in  the  petition.  National  banks  are 
corporations  of  limited  capacity.  They  have  no  powers  except  such 
as  are  given  them  expressly  or  by  necessary  implication  by  the  acts 
of  Congress  passed  in  relation  to  that  subject.  Logan  County 
Natl.  Bank  v.  Townsend,  139  U.  S.  67  (35  L.  ed.  107). 

2.  Whenever  the  power  or  liability  of  a  national  bank  is  called 
into  question,  necessarily  a  Federal  question  is  involved,  and  con- 
sequently the  United  States  Supreme  Court  is  the  ultimate  and 
paramount  authority  on  the  subject;  and  all  authorities  of  State 
courts  to  the  contrary  must  yield..  California  National  Bank  v. 
Kennedy,  167  IT.  S.  362  (42  L.  ed.  198).  These  institutions  are 
so  far  governmental  agencies  of  the  United  States  as  that  neither 
State  statutes  nor  State  decisions  can  impose  any  liability  incon- 
sistent with  the  liability  intended  by  the  Federal  statutes,  as  con- 
strued by  the  Supreme  Court  of  the  United  States.  An  exami- 
nation of  the  decisions  of  the  Federal  courts  on  this  subject  dis- 
closes that  the  Federal  government  is  vigilant  and  jealous  to  protect 
the  assets  of  these  banks  from  diversion  from  those  purposes  for 
which  these  institutions  are  organized.  The  safety  of  these  national 
banks,  and  the  keeping  of  their  resources  unimpaired  from  diver- 
sion by  the  acts  or  omissions  even  of  their  own  oflBcers  and  agents, 
is  a  matter  of  Federal  concern. 

3.  If  an  agent  or  an  officer  of  a  national  bank,  with  or  without 
the  consent  of  its  board  of  directors,  commits  an  act  which  entirely 
transcends  the  scope  of  its  powers  and  objects  of  existence,  the  in- 
dividuals participating  in  the  act  are  solely  responsible  for  its 
consequences,  and  the  national  bank  is  not.  The  board  of  directors 
and  other  officers  are  likewise  impotent  to  ratify  any  act  ultra 
vires  in  its  nature,  or  to  make  the  bank  take  any  benefit  therefrom. 
California  National  Bank  v.  Kennedy,  supra. 

4.  The  act  of  which  liability  is  predicated  in  the  present  case 
was  that  certain  officers  or  agents  of  this  national  bank  procured 
one  Bailey  to  swear  out  a  warrant .  charging  Hansford  with  car- 
rying concealed  weapons,  upon  which  the  solicitor  of  the  city  court 
made  application  to  the  Governor  of  this  State  for  a  requisition, 
which  was  duly  honored  by  the  Governor  of  Florida,  who  issued  a 
warrant,  upon  which  the  plaintiff  was  arrested ;  it  being  alleged  that 
the  object  of  all  this  was  illegally  to  extort  a  sum  of  money  from 
the  plaintiff.    If  the  allegations  are  true,  this  was  a  great  wrong, 
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a  wrong  for  which  these  oflScers  and  agents  and  all  others  partici- 
pating in  the  illegal  project  are  jointly  liable  as  tort-feasors.  But 
it  is  an  affair  so  utterly  foreign  to  every  purpose  for  which  a  ;na- 
tional  bank  is  organized  as  to  make  it  absolutely  beyond  the  pow- 
ers of  the  officers  or  agents  of  such  a  bank  to  impose  a  liability 
upon  it  for  these  acts.  Under  the  ruling  in  the  California  bank 
case^  supra^  which  is  consistent  with  a  line  of  authorities  similar 
in  their  nature^  a  national  bank  could  do  no  such  act,  and  could  not 
ratify  the  act  of  others,  even  by  receiving  money  which  came  as 
a  result  of  it.  Xo  matter  how  far  State  courts  may  extend  the 
liability  of  corporations  organized  under  State  laws,  or  subject 
solely  to  State  jurisdiction,  a  determination  of  powers  and  liabili- 
ties of  national  banks  is  not  to  be  extended  by  any  State  court,  so 
as  to  make  them  responsible  for  any  such  transaction  as  the  one  at 
bar.  We  say  this  because  we  recognize  that  there  are  a  number 
of  State  precedents  by  which  ordinary  corporations  might  be  held 
liable  in  such  a  case.  The  court  did  not  err  in  dismissing  the 
action  against  the  bank  on  general  demurrer. 

Judgment  affirmed. 


3336,  3337.    ROBERTS  v.  NATIONAL  BANK  OP  TIPTON. 

These  cases  are  controlled  by  the  decision  this  day  rendered  in  Hansford 
v.  Natumal  Bank  of  Tifton,  ante,  270. 

DEcmED  Januabt  15,  1912. 

Action  for  damages;  from  city  court  of  Tifton— Judge  Eve. 
March  7,  1911. 

C.  C.  Hall,  Claude  Payton,  for  plaintiff. 

Fulwood  &  Murray,  for  defendant. 

Powell,  J.  While  in  particular  facts  these  cases  differ  some- 
what from  the  case  of  Ilansford  v.  National  Bank  of  Tifton,  in 
general  principle  they  are  covered  by  it.  In  these  cases  the  prosecu- 
tion was  for  cheating  and  swindling,  whereas  in  that  case  it  was  for 
carrying  concealed  weapons.  Both  of  these  offenses  are  simply 
violations  of  penal  laws  of  this  State,  with  the  enforcement  of  which 
national  banks  have  no  concern  whatever. 

Judgment  affirmed. 
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3344.     SEABOABD  AIR-LINE  RAILWAY  et  al.  v.  HUNT. 

1.  The  evidence  authorizes  the  verdict. 

2.  Under  the  Civil  Code  (1010),  §S  2782  et  seq.,  an  employee  (or  one  in 
his  right)  suing  for  injuries  inflicted  upon  him  by  the  alleged  negligent 
acts  of  fellow  servants  in  railway  employment  is  not  barred  from  re- 
covery by  his  contributory  negligence,  unless  it  amounts  to  a  failure 
to  exercise  ordinary  care. 

3.  Contributory  negligence  on  the  employee's  part  may  consist  in  a  vio- 
lation of  a  valid  rule  promulgated  by  his  employer.  However,  when  an 
employer  offers  in  evidence  a  rule,  for  the  purpose  of  showing  that  the 
employee  has  been  guilty  of  negligence  by  violating  it,  the  employee 
may  avoid  the  effect  of  it  by  showing  that  the  master  made  it,  not  in 
good  faith  and  with  the  intention  that  it  should  be  obeyed,  but  merely 
for  the  purpose  of  shielding  himself  behind  it  in  the  event  that  an  em- 
ployee, who  was  expected  to  violate  it,  should  be  injured;  or  may 
show  that  the  employer  has  waived  or  abrogated  the  rule  by  know- 
ingly allowing  continuous  and  customary  violations  of  it  by  his  em- 
ployees generally. 

(a)  Where  a  railway  company  promulgates  rules  for  the  guioance  of  its 
employees,  they  will  be  most  strongly  construed  against  the  company, 
and  if  it  be  doubtful  whether  they  cover  the  act  in  question,  they  will 
not  be  sufficient  to  render  that  act,  if  committed  by  the  servant,  negli- 
gence per  se. 

(h)  If  it  be  at  all  doubtful  as  to  whether  the  rule  was  intended  to  apply 
to  a  particular  kind  of  service,  and  it  is  shown  that  both  before  and 
after  its  promulgation  that  service  had  been,  with  the  master's  knowl- 
edge, constantly  performed  by  the  employees  in  violation  of  the  terms 
of  the  rule,  the  evidence  of  the  practice  of  the  employees  in  this  re- 
spect is  relevant,  not  only  (where  a  waiver  of  the  rule  is  relied  on>  to 
prove  the  waiver,  but  also  to  aid  in  the  construction  of  the  rule  itself. 

4.  Depositions  taken  under  provisions  of  the  Civil  Code  for  use  in  a  pend- 
ing case  may,  in  the  discretion  of  the  court,  be  read  in  evidence,  not- 
withstanding the  presence  of  the  witness  at  the  triaL 

5.  For  the  court  to  state  to  the  jury  the  allegations  of  the  petitioner  and 
the  insistences  of  counsel  is  not  violative  of  the  code  section  against 
the  judge's  expressing  or  intimating  an  opinion  upon  the  facts. 

6.  The  trial  was  free  from  error,  and  no  reason  appears  for  granting  a 
new  trial. 

Decided  Jaiotabt  15,  1912. 

Action  for  damages ;  from  city  court  of  Cordele— Judge  Stroziej;. 
March  23,  1911. 

W,  H.  McKenzie,  E,  A.  Hawkins,  for  plaintiff  in  error. 

F.  0.  Boatright,  J.  T.  Hill,  contra. 

Powell,  J.  Hunt  was  a  yardmaster  in  the  service  of  the  dcs- 
fendant  company  at  Cordele.  On  July  10,  1910,  which  wa9  Sim*- 
day,  he  received   instructions  to  switch  certain  cars   containing 
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perishable  freight,  in  order  that  their  forwarding  might  be  ex- 
pedited. In  order  to  place  these  cars,  what  is  known  as  a  "flying 
switch"  was  made.  Hunt  was  on  the  foot-board  of  the  engine,  for 
the  purpose  of  unloosing  the  freight-cars  from  the  engine,  in  order 
that  they  might  take  one  track  while  the  engine  took  the  other.  A 
switchman  was  placed  at  the  switch-stand,  in  order  to  turn  the 
switch  between  the  time  of  the  passage  of  the  engine  and  the  time 
of  the  passage  of  the  cars.  As  the  engine  was  passing  over  the 
switch  it  became  derailed  and  threw  Hunt  from  it,  and  he  fell  in 
such  manner  that,  in  his  efforts  to  extricate  himself,  he  got  into  a 
position  in  which  the  moving  freight-cars  struck  him,  ran  over 
him,  and  killed  him.  His  widow  sued  the  railroad  company,  its 
section  foreman,  the  engineer  in  charge  of  the  locomotive,  and 
the  switchman  who  handled  the  switch.  The  grounds  of  negli- 
gence alleged  were:  (1)  that  the  section  foreman- had  allowed 
the  switch-points  to  become  so  worn  that  the  switch  "  split  '*  when 
the  engine  ran  over  it;  (2)  that  the  switchman  moved  the  switch 
while  the  engine  was  upon  it,  so  that  the  forward  wheels  took  one 
track  while  the  other  wheels  took  the  other;  (3)  that  the  engineer 
was  running  at  an  excessive  speed,  so  that  when  the  switch  was 
"split"  by  reason  of  its  worn  condition,  or  by  reason  of  its  being 
moved  by  the  switchman,  the  injury  occurred.  The  company  was 
also  charged  with  negligence  on  account  of  each  and  all  of  the  acts 
of  these  separate  employees.  At  the  trial  the  plaintiff  abandoned 
the  charge  of  negligence  as  to  the  worn  condition  of  the  switch, 
and  dismissed  the  section  foreman  from  the  ease.  The  jury  found 
a  verdict  against  the  company  and  the  switchman,  exonerating  the 
engineer.  This  verdict,  in  the  light  of  the  charge  of  the  court  and 
of  the  evidence,  is  necessarily  to  be  construed  as  a  finding  that 
the  only  act  of  negligence  established  was  that  the  switchman  moved 
the  switch  while  the  engine  was  in  passage  over  it,  and  that  the 
engineer  was  not  guilty  of  operating  the  train  at  an  excessive  speed. 
This  fact  renders  it  unnecessary  for  us  to  discuss  or  decide  some  of 
the  points  made  in  the  record,  relating  solely  to  the  other  features 
of  the  case  which  were  eliminated  by  the  jury's  finding  in  favor  of 
the  company  as  to  all  grounds  of  negligence  except  the  act  of  the 
switchman.  The  defendants  found  liable,  having  made  a  motion 
foe  a  new  trial,  which  was  overruled,  bring  error. 
.  1.  >  Without  going  into  details,  it  is  suflScient  to  say  that  the 
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evidence  was  in  conflict  as  to  whether  the  switchman  moved  or 
could  have  moved  the  switch  while  the  engine  was  in  passage.  On 
this  point  the  verdict  is  conclusive.  The  only  other  question  raised 
by  the  general  grounds  is  whether  the  plaintiff  himself  was  guilty 
of  such  contributory  negligence  as  to  bar  a  recovery  on  his  part. 
Without  enlarging  upon  the  discussion  of  this  question  at  present, 
we  will  simply  say  that  the  evidence  was  such  as  to  justify  the  ver- 
dict, and  that  the  verdict  is  not  without  evidence  to  support  it. 
The  case  was  determinable  not  under  the  old  law  which  required  an 
employee,  or  one  suing  on  his  behalf,  to  show  that  he  was  free  from 
fault,  or  he  could  not  recover  for  an  injury  inflicted  by  the  act  of 
a  fellow  servant,  but  was  governed  by  the  new  rule,  now  embodied 
in  the  Civil  Code  (1910),  §§  2782-7. 

2.  The  plaintiffe  in  error  contend  that  there  was  no  issue  as  to 
the  plaintiff's  contributory  negligence;  that  concededly  he  was 
guilty  of  such  contributory  negligence,  amounting  to  a  failure  to 
exercise  ordinary  care,  as  to  bar  a  recovery  under  the  Civil  Code 
(1910),  §  2783.  Under  that  section,  contributory  negligence 
amounting  to  a  failure  to  exercise  ordinary  care  will  absolutely 
bar  recovery,  while  contributory  negligence  of  a  less  degree  will 
diminish  the  recovery. 

3.  The  insistence  of  counsel  is  that  inasmuch  as  the  petition  al- 
leges that  the  plaintiff  was  engaged  in  making  a  "  flying  switch  ^* 
at  the  time  he  met  his  death,  and  inasmuch  as  it  was  shown  on  the 
trial  that  the  company  had  a  rule,  known  to  him  and  agreed  to  by 
him,  prohibiting  the  making  of  a  "flying  switch,"  his  engagement 
in  that  act  was  necessarily  contributory  negligence,  and  was  as 
a  matter  of  law  the  proximate  cause  of  his  injury.  The  defendant 
in  error  resists  this  contention  with  the  counter-contention  that 
the  making  of  the  "flying"  switch  was  a  remote,  and  not  the 
proximate,  cause  of  the  injury,  that  the  proximate  cause  was  the 
switchman's  negligent  act  in  turning  the  switch  under  the  en- 
gine. Also,  that  the  rule  upon  the  subject  did  not  apply  to  switch 
engines  shifting  cars  in  the  yards,  but  only  to  trains,  in  the  sense 
wherein  that  term  is  defined  in  the  rules  of  the  company;  and  fur- 
ther, that  if  any  such  rule  was  ever  applicable  to  the  plaintiff,  it 
had  been  abrogated  by  reason  of  the  company's  allowing  its  contin- 
uous and  constant  violation  by  its  employees.  We  are  of  the 
opinion   that   it   was   probably   a   question    for   the   jury   as    to 
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whether  the  making  of  a  "flying''  switch  was  or  was  not  so  con- 
nected with  the  act  of  the  switchman  as  to  make  it  at  least  a  part 
of  the  proximate  cause.  But  be  this  as  it  may,  there  was  certainly 
enough  evidence  in  the  record  to  justify  the  jury  in  finding  that 
this  practice  of  making  "  flying  "  switches  had  gone  on  for  such  a 
length  of  time  and  with  such  knowledge  on  the  compan/s  part  as 
to  indicate  that  the  rule  was  not  made  for  the  purpose  of  having  it 
obeyed,  and  that  if  it  ever  had  validity,  it  had  been  waived.  No 
proposition  is  better  settled  by  this  court  and  by  the  Supreme  Court 
than  that  if  a  railroad  company  makes  rules,  not  for  the  purpose  of 
having  them  obeyed,  but  merely  for  the  purpose  of  shielding  them- 
selves behind  them  in  the  event  that  an  employee  is  injured  in  vio- 
lating them,  the  rules  will  be  disregarded  by  the  court ;  and  further 
that  an  abrogation  or  waiver  of  the  rule  may  be  established  by  proof 
that  it  was  constantly  and  continuously  violated  with  the  knowl- 
edge of  those  officers  whose  duty  it  was  to  enforce  it,  and  with  their 
apparent  acquiescence.  In  this  case  the  particular  rule  was  pro- 
mulgated in  1908,  but  a  similar  rule  had  been  in  effect  previously, 
and  continuous  violations  of  it  were  shown  both  before  and  after 
the  year  1909.  Specific  objection  was  made  to  the  evidence  tending 
to  show  a  violation  before  1908,  and  also  to  such  of  the  evidence  as 
tended  to  show  a  violation  after  the  death  of  the  employee  in  this 
case.  But  we  think  that  this  evidence  was  admissible.  It  is  doubt- 
less true  that  ^  a  railway  company,  having  promulgated  a  rule 
and  having  allowed  it  to  become  abrogated  by  allowing  its  violation, 
but  being  desirous  of  stopping  the  practice  forbidden  by  it,  may  re- 
promulgate  the  rule,  notifying  the  employees  thereafter  that  obedi- 
ence will  be  insisted  upon,  and  may  thus  give  validity  from  that 
time  forward,  so  as  to  make  a  further  violation  of  it  negligence  on 
the  employee's  part,  provided  that  the  company  does  thereafter  in 
good  faith  insist  on  obedience.  But  where,  under  the  rule  as  orig- 
inally promulgated,  customary  violations  took  place  with  the  com- 
pany's knowledge,  and  thereafter  the  same  rule  is  again  promul- 
gated and  no  change  of  practice  is  insisted  on,  and  the  same  prac- 
tice of  violation  continues,  the  inference  becomes  almost  irresistible 
that  the  second  promulgation  was  intended  to  have  no  greater  ef- 
fect than  the  first  promulgation  had,— that  the  company  did  not 
intend  in  good  faith  to  enforce  it.  The  past  attitude  of  the  com- 
pany becomes  strongly  illustrative  of  its  attitude  under  the  rule  as 
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reissued.  Besides^  it  is  not  at  all  clear  in  this  case  that  this  rule 
ever  had  applicability  to  a  yard  engine.  Of  course,  the  general  doc- 
trine is  that  the  rules  are  to  be  construed  most  strongly  against  the 
company  promulgating  them.  In  the  rule  book  of  the  company  this 
particular  rule  forbidding  running  switches  was  known  as  rule  No. 
104  (e),  and  appeared  under  the  head  of  "Movement  of  trains.*' 
These  same  rules  give  a  set  of  definitions  by  which  the  particular 
rules  are  to  be  construed,  and  the  following  definitions  are  to  be 
found:  "Train:  An  engine,  or  more  than  one  engine  coupled, 
with  or  without  cars,  displaying  markers."  "Yard  Engine:  An 
engine  assigned  to  yard  service  and  working  within  yard  limits." 
And  rule  No.  18  provides  that  "yard  engines  will  not  display 
markers,*'  thus  evincing  an  intention  that  a  yard  engine  is  not  to 
be  regarded  as  a  train,  while  working  within  yard  limits  (as  the 
engine  in  the  present  case  was  working).  And  if  rule  No.  104  (e) 
relating  to  "  flying  "  switches  refers  only  to  the  movement  of  trains, 
as  it  seems  to  do  by  being  placed  under  that  head,  it  was  not  the 
intention  of  the  rules  to  forbid  such  engines,  working  within  yard 
limits,  from  making  "  flying  "  switches.  It  is  true  that  this  same 
rule  appeared  in  the  time-table  furnished  to  employees,  but  this 
time-table  itself  made  reference  to  the  general  rules  of  the  com- 
pany and  purported  to  quote  largely  from  them,  and  it  seems  only 
fair  to  construe  the  rules  as  found  in  the  time-table  in  connection 
with  the  rule  as  found  in  the  rule  book.  The  jury  were,  therefore, 
authorized  to  find  that  the  company  did  not  intend  for  this  rule 
to  apply  to  its  yard  engines,  this  inference  being  supported  both 
by  the  ambiguous  form  in  which  the  rule  was  promulgated  and  by 
the  practice  of  the  employees  of  making  "  flying "  switches  in  the 
yards  with  the  knowledge  of  the  compan/s  oflBcers.  This  being  so, 
it  can  not  be  said  that  the  making  of  the  "  flying  "  switch  was  the 
proximate  negligent  cause  of  the  injury.  The  jury  might  have 
found  that  in  the  absence  of  a  rule  on  the  subject  the  making  of  a 
"  flying "  switch  was  negligence,  but  this  question  was  fairly  sub- 
mitted to  them  and  they  found  to  the  contrary.  And,  as  we  have 
said  before,  the  jury  found  that  the  immediate  cause  of  the  injury 
was  the  switchman's  negligent  act  in  turning  the  switch  under  the 
engine  as  it  was  passing.  In  this  view,  the  making  of  the  "  flying  " 
switch  was  a  mere  condition  of  the  injury  and  the  negligent  turning 
of  the  switch  the  juridic  cause.    This  disposes  not  only  of  one  phase 
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of  the  question  presented  by  the  general  grounds,  but  also  controls 
a  number  of  the  special  grounds  of  the  motion  for  a  new  trial. 

4.  The  testimony  of  one  of  the  witnesses  for  the  plaintiff  had 
been  taken  by  deposition.  The  defendant  objected  to  this  deposi- 
tion being  read,  because  the  witness  was  present  in  court;  the  in- 
sistence being  that  he  should  have  been  put  upon  the  stand,  that  he 
might  be  subjected  to  cross-examination.  The  point  is  directly 
ruled  against  the  plaintiff  in  error  by  the  Supreme  Court  in  the 
case  of  W.  &  A.  R,  Co.  v.  Bussey,  95  Oa.  684.  The  party  taking 
the  depositions  has  the  right  to  read  them,  notwithstanding  the 
presence  of  the  witness  at  the  trial ;  and  if  the  opposite  party  de- 
sires to  cross-examine  the  witness,  it  is  his  privilege  to  call  him  to 
the  stand  for  that  purpose. 

5.  Error  is  assigned  upon  the  courts  stating  to  the  jury  the  con- 
tentions of  the  plaintiff  as  made  in  her  petition  and  as  insisted  on 
by  her  counsel  at  the  trial,  the  insistence  being  that  this  is  viola- 
tive of  the  statute  which  prohibits  the  judge  from  expressing  any 
opinion  upon  the  facts  of  the  case.  It  has  been  repeatedly  held 
that  this  form  of  instruction  is  not  violative  of  the  statute. 

6.  There  are  several  assignments  of  error  relating  to  the  re- 
fusal of  certain  written  requests  to  charge.  We  have  examined  these 
carefully  in  connection  with  the  general  charge,  and  we  find  that,  so 
far  as  they  were  pertinent  and  legal,  they  were  fully  covered.  In- 
deed, the  charge  of  the  court  is  one  of  the  most  magnificent  pre- 
sentations of  the  law  governing  cases  of  this  character  that  it  has 
ever  been  our  privilege  to  review.  It  was  full,  fair,  lucid,  and  er- 
rorless. In  fine,  the  case  was  fairly  tried  throughout ;  and  while  the 
verdict  (for  $15,000)  is  rather  large,  it  is  not  excessive  or  beyond 
what  the  evidence  authorizes.  We  see  no  ground  for  setting  it 
aside.  Judgment  affirmed. 


3351.     Nix  V.  Bruton. 

Russell,  J.  Whenever  a  suit  is  brought  on  an  open  account  verified  as 
provided  by  law,  the  defendant's  plea  must  either  deny  that  he  is  indebted 
in  any  sum,  or  specify  the  amount  in  which  he  admits  he  is  indebted, 
and  must  be  verified.  Civil  Code  (1910),  §  4728.  The  plaintiff  having 
verified  his  accoimt,  and  the  defendant's  answer  not  being  verified,  it 
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was  not  error  to  strike  the  answer  and  enter  judgment  for  the  plain- 
tiff; the  defendant  not  offering  to  amend  by  verifying. 

Judgment  affirmed, 
Dbcidkd  Jantjabt  15,  1912. 

Complaint;   from    city   court   of    Bainbridge— Judge    HanelL 

March  22,  1911. 

L.  W.  Nelson,  for  plaintiff  in  error. 

John  R.  Wilson,  contra. 


3364.    Bridges  v.  Phillips. 

Russell,  J.  1.  The  court  erred  in  granting  a  nonsuit,  for  it  was  at  least 
issuable  whether  the  plaintiff  paid  the  note  for  the  principal  debtor,  or 
bought  it  and  held  it  as  a  bona  fide  purchaser.  The  phrase  "take  up 
the  note  "  does  not  any  more  strongly  imply  that  the  debt  evidenced  by 
the  note  Is  to  be  finally  discharged  than  that  the  person  "taking  up** 
the  note  will  assume  the  place  of  the  original  payee  or  holder,  with  the 
privilege  in  that  event  of  being  subrogated  to  all  pre-existent  rights  of 
the  former  holder.  • 

2.  The  defendant  was  not  entitled  to  notice  of  non-payment  or  of  protest. 
So  far  as  appears  from  the  papers  sued  upon,  the  note  was  not  made 
for  the  purpose  of  negotiation  nor  intended  to  be  negotiated  at  a 
chartered  bank,  and  it  is  evident,  from  the  form  of  the  transfer  or  as- 
signment of  the  note,  that  the  indorser  was  not  an  accommodation  in- 
dorser,  but  that  he  sold  the  note  to  the  bank,  and  stood,  so  far  as  it 
was  concerned,  in  the  position  of  the  original  maker. 

Judgment  reversed. 
Decided  Januabt  15,  1912. 

Complaint;  from  city  court  of  Miller  county— Judge  Bush. 
March  13,  1911. 

B.  L.  Z.  Bridges  sued  D.  Phillips,  as  indorser,  on  a  note  made 
by  Greorge  Owens,  payable  to  Phillips,  and  indorsed  as  follows: 
"  For  value  received  I  transfer  and  assign  to  Bainbridge  State 
Bank  the  within  note  and  mortgage,  with  full  recourse  on  me. 
Dec.  13th,  1905.  [Signed]  D.  Phillips."  "For  value  received  we 
transfer  the  within  note  and  mortgage  to  R.  L.  Z.  Bridges,  with- 
out recourse  on  us.  March  5th,  1906.  [Signed]  Bainbridge  State 
Bank,  by  E.  J.  Perry,  Cashier."  The  note  was  dated  December 
13,  1905,  and  was  payable  one  month  after  date,  and  certain  per- 
sonal property  was  mortgaged  to  secure  its  payment.  The  suit  was 
filed  in  1910.  The  defendant  pleaded  payment;  also  that  the  plain- 
tiff had  taken  possession  of  the  mortgaged  property;  and  that  the 
plaintiff  had  failed  to  make  timely  demand  upon  him  for  payment. 
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adfid  had  failed  to  use  due  diligence  to  collect  the  debt.  At  the  trial 
the  plaintiff  testified,  that  "  he  took  up  the  note  at  the  Bainbridge 
State  Bank,  at  the  request  of  George  Owens,  the  maker,  who  lived 
(fp.  hia .place  at  the  time;  that  D.  Phillips  and  (Jeorge  Owens  some 
time  afterward  came  to  him  and  D.  Phillips  requested  that  he 
delay  the  matter  of  foreclosing  on  the  mortgage,  and  [said]  that 
he  would  arrange  to  pay  all  .  .  George  Owens  owed  him ;  that 
he  delayed  foreclosing  the  mortgage  and  suing  the  note  for  that  rea- 
son; that  the  Bainbridge  State  Bank  did  a  banking  business;"  imd 
that  he  had  never  received  any  of  the  property  set  out  in  the  mort- 
gage. A  nonsuit  was  granted,  on  motion  of  the  defendant,  at  the 
conclusion  of  the  plaintiff's  evidence;  and  the  plaintiff  excepted. 

*  Russell  &  Custer,  Bush  &  Stapleton,  W.  0.  Fleming,  for  plaintiff. 

.  P.  p.  Rich,  for  defendant. 


3368.    Georgia  Automobile  Co.  v.  Merchants  National  Bank. 

RtxBSELL,  J.  The  presiding  judge  being  dissatisfied  with  the  verdict,  and 
having  granted  a  first  new  trial,  one  of  the  grounds  of  the  motion, 
among  others,  being  that  the  verdict  was  contrary  to  law  and  evidence, 
this  court  will  not  control  his  discretion  in  so  doing;  nor  will  this  court 
consider  assignments  of  error  based  upon  his  charge  to  the  jury,  or  upon 
his  refusal  to  direct  a  verdict,  the  presumption  being  that  on  the  second 
hearing  he  will  correct  his  own  errors,  if  there  be  any. 

Jud^gment  affirmed. 
Decided  January  15,  1912. 

Levy  and  claim;  from  city  court  of  Forsyth— Judge  Cabaniss. 

March  8,  1911. 

Persons  &  Persons,  for  plaintiff  in  error. 

Willingham  &  Willingham,  Tye,  Peeples  &  Jordan,  contra. 


3359.     SMITH  v,  WORLEY,  executor. 

1.  Where  a  creditor  of  a  non- resident  of  this  State  sued  out  an  attach- 
ment, and  caused  an  ordinary  garnishment  to  be  served  upon  a  resi- 
dent of  this  State,  and,  on  the  trial  of  an  issue  formed  upon  the  gar- 
nishee's answer,  it  appeared  that,  before  the  summons  of  garnishment 
had  been  served,  the  defendant  had  transferred  his  claim  against  the 
garnishee  to  another  non-resident  creditor,  as  security  for  a  claim  of 
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less  amount  (the  transfer,  however,  being  a  total,  and  not  a  partial, 
transfer  of  the  debt),  held,  that  such  garnishment,  unaided  by  any 
equitable  pleading,  was  ineffectual  to  reach  the  surplus  coming  to  the 
defendant  in  attachment  after  satisfying  the  creditor  holding  the  trans- 
fer as  to  the  debt  due  him. 

2.  A  deed  of  bargain  and  sale  does  not,  by  failure  to  record  it,  lose  its 
priority  as  to  a  creditor  of  the  vendor,  subsequently  obtaining  a  lien  by 
attachment  or  common-law  judgment. 

3.  Lawful  registration  entitles  a  deed  to  admission  in  evidence  without 
proof  of  its  execution,  in  the  absence  of  an  affidavit  of  forgery,  though 
the  registration  be  not  made  until  after  suit  is  pending. 

Decided  January  15,  1912. 

Garnishment— appeal ;  '  from  Elbert  superior  court— Judge 
Walker.    March  15,  1911. 

By  the  will  of  A.  G.  Worley,  which  was  probated  in  1907,  his 
widow  took  an  estate  for  life,  and  after  her  death  the  property  was 
to  be  equally  divided  between  his  seven  children,  except  that  his 
son  G.  A.  Worley  was  to  account  for  a  difference  of  $150.91.  The 
part  of  the  estate  which  would  have  come  to  this  son  amounted  to 
$3,150.91.  On  December  1,  1910,  after  the  widow's  death,  G.  A. 
Worley  executed  and  delivered  to  S.  G.  Worley,  his  brother,  a  deed 
in  ordinary  form,  in  which  was  conveyed  the  grantor^s  "whole  in- 
terest, as  an  heir,  in  and  to  the  estate  of  A.  G.  Worley,  of  Elbert 
county,  Georgia,  for  and  in  consideration  of  the  sum  of  $2,500.^ 
This  conveyance  was  executed  before  two  witnesses,  and  acknowl- 
edged by  G.  A.  Worley  before  a  justice  of  the  peace  at  Miami,  Flor- 
ida, and  on  February  27,  1911,  was  recorded  in  the  oflSce  of  the 
clerk  of  the  superior  court  of  Elbert  coimty,  Georgia.  On  the 
back  of  the  conveyance  was  written:  "Accepted  the  within  deed, 
December  7,  1910.  J.  N.  Worley,  executor  estate  of  A.  G.  Wor- 
ley." The  deed  was  reacknowledged  in  due  form  of  law  before 
the  clerk  of  the  circuit  court  of  Dade  county,  Florida,  a  court  of 
record,  on  March  2,  1911,  and  was  rerecorded  in  the  clerk's  oflSce 
of  the  superior  court  of  Elbert  county,  Georgia,  on  March  10, 
1911.  On  January  31,  1911,  Smith  (the  plaintiff  in  error)  sued 
out  an  attachment  before  a  justice  of  the  peace  in  Elbert  county 
against  G.  A.  Worley,  on  the  ground  that  he  was  a  non-resident  of 
the  State,  and  caused  it  to  be  executed  by  service  of  summons  of 
garnishment  upon  J.  N.  Worley,  the  executor  of  the  estate  of  A.  G. 
Worley.  The  executor  answered  that  he  had  no  assets  in  his  hands 
belonging  to  G.  A.  Worley.  The  answer  was  traversed,  and  on 
the  trial  S.  6.  Worley  testified  that  the  consideration  of  G.  A. 
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Worley's  deed  to  him  was  that  G.  A.  Worley  owed  notes  aggregat- 
ing $2,500,  on  which  he,  the  witness,  was  indorser,  and  which  he, 
at  tlie  time  of  the  execution  of  the  deed,  agreed  to  pay  and  did  pay. 
He  admitted  that  there  was  a  tacit  understanding  between  him  and 
6.  A.  Worley  that  if  he  received  from  the  executor  more  than  enough 
to  reimburse  him,  he  would  give  the  overplus  to  G.  A.  Worley.  It 
further  appeared  that  at  the  time  this  conveyance  was  made,  the 
estate  of  A.  G.  Worley  consisted  of  lands,  but  after  its  execution 
and  before  the  levy  of  the  attachment  it  had  been  converted  into 
money,  as  the  result  of  an  executor's  sale.  These  facts  being  undis- 
puted, the  court  directed  a  verdict  in  favor  of  the  garnishee. 

Z.  B.  Rogers,  for  plaintiff. 

Worley  &  Nail,  contra. 

Powell,  J.     (After  stating  the  facts.) 

1.  Unless  the  deed  by  which  G.  A.  Worley  conveyed  his  interest 
in  his  father's  estate  to  his  brother  was  void,  or  for  some  reason 
ineffectual,  as  against  the  rights  of  the  attaching  creditor,  the  judg- 
ment of  the  trial  court  is  correct,  irrespective  of  any  equitable 
rights  that  may  have  existed  owing  to  the  fact  that  the  interest  of 
the  defendant  in  attachment  may  have  been  greater  than  the 
amount  represented  in  the  consideration  of  the  deed  by  which  he 
conveyed  his  interest  to  his  brother.  This  is  settled  in  principle 
by  the  case  of  Howard  v.  Porter,  99  Oa.  649  (27  S.  E.  725),  where 
it  is  held  that,  in  this  class  of  cases,  garnishment  unaided  by  any 
equitable  pleadings  is  ineffectual  to  reach  the  surplus  coming  to 
the  defendant  in  attachment  after  his  transferee,  though  holding 
for  security  only,  has  been  satisfied. 

2.  The  deed  as  first  executed  was  not  properly  attested  or  ac- 
knowledged ;  its  first  record  was  ineffectual.  The  plaintiff  contends, 
therefore,  that  it  was  void,  and  that  it  took  no  precedence  over  his 
rights  as  an  attaching  creditor.  Our  registry  law  as  contained  in 
the  Civil  Code  (1910),  §  3320,  does  not  apply  to  contests  be- 
tween deeds  and  liens,  other  than  liens  obtained  by  contract.  A 
valid  deed,  though  unrecorded,  is  superior  to  a  subsequent  judg- 
ment or  attachment  against  the  same  property.  Donovan  v.  Sim- 
mons, 96  Oa.  340  (22  S.  E.  966).  The  proposition  is  too  well  set- 
tled in  this  State  to  require  an  enlargement  of  discussion,  or  a  ci- 
tation of  authorities  to  the  effect  that  a  deed  is  not  invalid  for  lack 
of  registry  or  recordation. 
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3.  The  filing  and  recording  of  a  deed  upon  proper  attestation  or 
acknowledgment  gives  it  two  advantages  over  an  unrecorded  deed. 
The  one  is  to  prevent  its  postponement  to  the  rights  of  third  per- 
sons acquiring  subsequent  conveyances  or  contract  liens  binding 
against  the  same  property ;  and  the  other  is  to  authorize  its  intro- 
duction in  evidence  without  further  proof  of  its  execution.  We 
have  just  shown  that  there  was  no  need  for  record,  so  far  as  this 
plaintiff  was  concerned,  as  affecting  the  question  of  priority;  but 
the  further  point  is  made  here  that  the  court  erred  in  admitting 
this  deed  in  evidence,  since  it  was  not  properly  recorded  until  after 
the  suit  was  pending.  It  will  be  recalled,  from  the  statement  of 
facts  prefacing  this  opinion,  that  it  having  been  discovered  that 
the  prior  attestation  and  record  were  ineffectual,  the  grantee 
caused  the  deed  to  be  properly  acknowledged,  and  to  be  rerecorded 
shortly  prior  to  the  time  of  the  trial.  It  was  upon  this  reacknowl- 
edgment  and  rerecordation  that  the  judge  admitted  it  in  evidence 
without  further  proof  of  its  execution.  The  point  is  made  that  a 
case  is  to  be  tried  according  to  the  rights  of  the  parties  at  the 
commencement  of  the  suit.  This  is  generally  true,  so  far  as  relates 
to  substantive  rights  of  the  parties,  but  has  no  reference  to  mere 
matters  of  evidence.  The  competency  of  evidence  and  the  methods 
of  making  proof  are  determinable  as  of  the  time  of  the  trial,  and 
not  as  of  the  time  of  filing  the  suit.  For  instance,  a  deed  less 
than  thirty  years  old  at  the  date  of  the  filing  of  the  suit,  which  be- 
comes as  much  as  thirty  years  old  during  the  pendency  of  the  suit 
and  prior  to  the  trial,  may  be  introduced  in  evidence  at  the  trial 
as  an  ancient  deed,  and  without  proof  of  its  execution.  We  find 
no  error.  Judgment  affirmed. 


3360.     PATRICK  v.  HENDERSON. 

The  evidence,  with  all  reasonable  deductions  and  inferences  therefrom,  did 
not  absolutely  demand  the  verdict  for  the  defendant,  and  it  was  error 
to  direct  the  verdict. 

Decided  Januaby  15,  1912. 

Trover;  from  city  court  of  Monticello— Judge  Thurman.    Marcli 
25,  1911. 
A.  Y.  Clement,  for  plaintiff.    Greene  F  Johnson,  for  defendant. 
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Hill,  C.  J.  Patrick  sued  Henderson  in  trover,  to  recover  "one 
black  horse  mule  5  years  old,  medium  size."  After  hearing  the  evi- 
dence the  trial  judge  directed  a  verdict  for  the  defendant ;  and  the 
plaintiff  excepted.  The  facts  are  as  follows :  On  January  10,  1906, 
Lucian  Benton  sold  the  mule  in  question  to  William  Harris,  taking 
therefor  a  purchase-money  note  reserving  title,  which  was  duly  re- 
corded. This  note  is  credited  with  a  payment  of  $104.71,  dated  Oc- 
tober 28,  1907.  On  October  24,  1908,  Benton  transferred  the  note, 
after  maturity,  to  Patrick,  with  Benton's  right  and  title  to  the 
mule.  Some  time  in  the  spring  of  1908  Harris,  without  the  knowl- 
edge or  consent  of  Benton,  exchanged  the  mule  to  Jones,  for  a 
horse,  and  gave  a  mortgage  on  the  horse  to  Phillips.  Harris,  hav- 
ing traded  the  mule  for  a  horse,  and  having  the  latter  in  his  pos- 
session, executed  to  Benton  a  note  for  $104.02,  with  a  reservation 
of  title  to  the  horse  in  Benton,  and  Benton  transferred  this  note, 
with  the  reservation  contract,  to  Patrick.  Jones,  to  whom  Harris 
traded  the  mule  for  the  horse,  sold  the  mule  to  Henderson.  Subse- 
quently the  horse  was  sold  by  Phillips  under  his  mortgage,  and 
bought  by  Patrick  for  $69.  Patrick,  claiming  title  to  the  mule, 
brought  the  suit  against  Henderson.  When  the  deputy  sheriff  went 
to  serve  bail  process  on  Henderson,  he  did  not  find  the  mule  in 
Henderson's  possession,  but  Henderson  told  him  that  "he  could 
get  the  mule  all  right"  and  that  he  (Henderson)  would  go  to  him 
the  next  day  and  settle  the  matter;  whereupon  the  oflScer,  with  the 
consent  of  Patrick,  did  not  execute  the  process.  Henderson  failed 
to  produce  the  mule  or  to  settle  the  case.  The  value  of  the  mule 
was  proved  to  be  at  least  $200,  and  that  of  the  horse  $69. 

It  was  contended  by  the  defendant  that  as  Benton  had  trans- 
ferred the  purchase-money  note  reserving  title,  after  maturity,  to 
Patrick,  the  transferee  had  no  greater  rights  than  the  transferor, 
and  that  as  the  evidence  showed  that  Benton  had  taken  the  note 
for  the  horse  in  lieu  of  the  note  for  the  mule,  the  title  to  the  mule 
was  lost,  and  therefore  Patrick  could  not  recover  the  mule  from 
Henderson.  It  was  also  contended  that  the  evidence  showed  that 
Henderson  did  not  have  possession,  custody,  or  control  of  the  mule 
at  the  time  of  the  filing  of  the  suit  and  when  the  demand  was  made 
on  him  for  the  mule,  and  he  had  not  converted  the  mule,  and  that 
for  this  reason  also  there  could  be  no  recovery.  The  judge  took 
this  view  of  the  evidence  and  directed  a  verdict  for  the  defendant 
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We  do  not  think  the  evidence,  with  all  reasonable  deductions  or 
inferences  therefrom,  was  so  clear  and  unequivocal  on  both  points 
as  to  demand  the  verdict  for  the  defendant.  Unquestionably  Pat- 
rick had  no  greater  title  to  the  mule  than  Benton  had,  but  as  Ben- 
ton's contract  reserving  title  to  the  mule  was  duly  recorded,  he 
had  title  until  the  note  was  paid  or  in  some  way  settled.  If  Ben- 
ton accepted  the  note  for  the  horse  with  reservation  of  title,  in  lieu 
of  the  note  for  the  mule  with  reservation  of  title,  which  he  subse- 
quently transferred  to  Patrick,  and  it  was  so  imderstood  by  both 
Benton  and  Patrick,  the  right  to  recover  the  mule  was  lost;  for  the 
horse  was  substituted  for  the  mule.  But  if  the  jury  could  have  rea- 
sonably inferred  from  the  evidence  that  Benton  was  simply  en- 
deavoring to  protect  himself  and  his  transferee  as  to  the  mule  trans- 
action, ^the  mule  being  more  valuable  than  the  horse  and  having 
been  sold  by  Harris,  and  that  the  horse  note  was  collateral  security 
for  the  mule  note,  then  Patrick  would  still  have  title  to  the  mule. 
In  our  opinion  the  evidence  is  not  so  clear  and  unequivocal  on  this 
point  as  to  demand  the  finding  that  the  horse  note  was  taken,  not 
as  collateral,  but  as  a  substitution  for  the  mule  note;  and  this 
question  should  have  been  submitted  to  the  jury.  Civil  Code 
(1910),  §  5926;  Broughton  v.  Aiken,  7  Oa.  App.  318  (66  S.  E. 
809). 

We  think  also  that  the  question  whether  the  defendant  had  pos- 
session, custody,  or  control  of  the  mule  was  in  some  doubt,  under  the 
evidence.  Two  or  three  days  before  the  suit  was  brought  he  was 
seen  to  have  the  mule  in  his  possession,  and  on  the  night  when  the 
officer,  in  company  with  the  plaintiff,  went  to  serve  bail-process,  he 
admitted  that,  while  he  did  not  have  the  mule  in  his  possession 
at  that  time,  "he  could  get  it,"  and  agreed  that  "  if  they  would 
give  him  until  to-morrow,  he  would  settle  it.''  The  jury  might  have 
inferred  that  while  he  did  not  have  the  mule  in  his  actual  posses- 
sion, it  w|W  where  he  could  get  it,  or  that  he  was  playing  for  time 
to  eloign  the  mule  so  as  not  to  have  it  forthcoming.  Even 
ijf  he  did  not  then  have  possession,  custody,  or  control  of  the  mule, 
but  had  previously  gotten  possession  of  it  with  legal  knowledge  of 
Benton's  recorded  title,  and  with  this  knowledge  had  disposed  of 
it,  this  was  a  conversion  so  far  as  the  superior  right  of  Benton 
was  concerned,  if  he  had  not  lost  his  right  to  the  mule  in  taking  the 
note  for  the  horse.    Miller  v.  Wilson,  98  Oa,  567  (25  S.  E.  578, 
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58  Am.  St.  B.  319) ;  Merchants  £  Miners  Transportation  Go.  v. 
Moore,  124  Oa.  482  (52  S.  E.  802).  The  case  should  have  been 
sent  to  the  jury,  and  the  direction  of  a  verdict  for  the  defendant  was 
erroneous.  Judgment  reversed. 


3370.     EsTEVE  Brothers  &  Co.  v,  Rosengrant. 

Hill,  C.  J.  1.  A  bill  of  sale  to  staves,  stating  tlie  number  sold,  where 
located,  their  length,  and  the  number  of  staves  of  each  length,  and  that 
44  per  cent,  were  made  of  red  oak,  and  that  all  were  to  be  shipped  from 
the  place  where  located  to  designated  consignees,  was  not  void  for  un- 
certainty in  its  description  of  the  property.  This  description  pointed 
out  with  sufficient  definiteness  and  certainty  the  property  sold,  and  any 
deficiencies  as  to  identity  could  be  supplied  by  paroL  Thomas  Lumber 
Co.  v.  r.  d  C.  Furniture  Co,,  120  Oa.  879;  Beaty  v.  Sears,  132  Oa.  516; 
tiedeman  on  Sales,  S  233. 

2.  No  error  of  law  appears,  and  the  evidence  fully  supports  the  verdict. 

Judgment  affirmed. 
Decided  Januabt  15,  1912. 

Trover;  from  city  court  of  Savannah — Judge  Davis  Freeman. 
February  13,  1911. 

O'Byrne,  Ilartridge  &  WrigU,  for  plaintiff  in  error,  cited,  Fer- 
guson v.  McCowan,  124  Oa.  669 

Wilson  &  Rogers,  contra. 


3371.    Hammond  v.  Jacques. 

Russell,  J.  It  not  appearing  to  the  satisfaction  of  the  court  that  the 
opposite  party  was  served  with  notice  of  the  depositions  admitted  In 
evidence,  and  it  subsequently  appearing,  upon  the  hearing  of  the  motion 
for  a  new  trial,  that  the  attorney  who  was  notified  did  not  in  fact  rep- 
resent the  defendant  at  the  time  that  the  notice  of  the  taking  of  the 
depositions  was  given  to  him,  it  was  not  error  to  grant  a  new  triaL 

Judgment  affirmed. 
Dectoed  Jaxuaby  15,  1912. 

Bail-trover;   from   city    court   of    Bainbridge — Judge   Harrell. 

March  21,  1911. 

R.  0.  Hartsfield,  Will  H.  Krause,  for  plaintiff. 

Russell,  Fleming  &  Glister,  for  defendant. 
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3382.    Martin  v,  Dunbar. 

Russell,  J.  1.  The  right  of  a  jury  to  determine  the  truth  of  an  issue 
in  case  of  conflict  in  the  testimony  is  not  dependent  upon  or  affected 
by  the  number  of  witnesses  testifying  on  the  one  side  or  the  other.  In 
this  case  the  verdict  is  supported  by  evidence  which  fully  authorised  the 
finding  of  the  jury,  and  is  approved  by  the  trial  judge. 

2.  The  assignment  that  the  court  erred  in  misstating  the  contentions  of 
the  parties  is  not  supported  by  the  record.  It  appears  in  the  record 
that  counsel  for  both  parties  agreed  in  open  court  that  the  only  real 
issues  involved  were  as  they  were  afterwards  stated  by  the  court  in  his 
charge;  and  therefore  it  was  not  error  for  the  judge,  in  his  instructions 
to  the  jury,  to  state  the  contentions  of  each  party,  as  each  admitted 
them  to  be,  although  the  oral  admission  differed  from  the  pleadings  in 
the  case;  especially  for  the  reason  that  while  the  statement  of  the 
court  varied  the  amount  contended  for  by  each  party  in  his  pleadings, 
it  did  not  affect  the  nature  of  the  suit,  or  the  defense,  and  therefore 
could  Jiot  confuse  the  jury.  Nor  could  the  jury  have  been  confused  by 
the  court's  incorrectly  stating  the  amount  claimed  by  the  plaintiff  in 
his  petition,  because  the  court,  in  the  same  connection,  referred  the 
jury  to  the  pleadings. 

3.  The  error  of  the  court  in  stating  to  the  jury  that  they  should  determine 
a  certain  point  "from  the  testimony  of  witnesses  on  the  stand"  (with- 
out referring  at  that  time  to  the  consideration  of  the  jury  certain  tes- 
timony which  had  been  submitted  by  interrogatories)  was  harmless, 
in  view  of  the  fact  that  the  court,  later  on  in  the  charge,  called  specific 
attention  to  the  interrogatories,  and  told  the  jury  it  was  their  duty 
to  consider  that  evidence  along  with  other  testimony  in  the  case. 

4.  This  court  can  not  review  the  ruling  of  the  lower  court  upon  the  admis- 
sibility of  testimony,  when  it  is  not  made  to  appear  what  objections 
to  the  testimony  were  urged  in  that  court. 

5.  Assignments  of  error  not  referred  to  in  the  brief  of  counsel  will  be 
treated  as  abandoned.  Judgment  afirmed. 

Decided  Jaxitary  15,  1912. 

Complaint;  from  city  court  of  Fitzgerald— Judge  Wall.    Decem- 
ber 13,  1909. 

A.  J.  McDonald,  Orifin  &  Qriffin,  for  plaintiff  in  error. 
Haygood  &  Cutis,  contra. 


3384.    Miller  Grocery  Co.  v.  Eastport  Sardine  Co. 

Hnx,  C.  J.  The  allegations  of  the  petition  were  not  proved  as  laid,  and  it 
affirmatively  appears,  from  the  evidence  for  the  plaintiff,  that  the  oflfer 
to  buy,  made  to  the  defendant  by  letter,  was  expressly  refused  and  no 
complete  contract  was  entered  into.  A  nonsuit  was  therefore  properly 
awarded.  Judgment  affirmed. 

Decided  jAmiABT  15,  1912. 
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Attachment ;  from  city  court  of  Albany — Judge  Grosland.    Feb- 
ruary 21,  1911. 

R,  J,  Bacon,  Ben  T.  Burson,  for  plaintiff. 
Mann  &  Milner,  for  defendant. 


3385.    DOUGLAS,    AUGUSTA    &    GULP    RAILWAY    COM- 
PANY V.  PENNINGTON  &  EVANS. 

The  effect  of  the  rulings  of  this  court  upon  the  bill  of  exceptions  and 
the  cross-bill  when  the  case  was  here  before  was  to  finally  dispose  of 
the  case  then  pending ;  and  consequently  all  the  orders  of  the  lower  court 
looking  to  the  perfecting  of  service  by  publication  subsequently  to  the 
judgment  making  the  remittitur  the  judgment  of  that  court  were  nuga- 
tory and  void.  ^ 
Decided  January  15,  1912. 

Action  for  penalty;  from  city  court  of  Douglas— Judge  McDon- 
ald.   March  2,  1911. 

William  H.  Barrett,  Quincey  &  McDonald,  for  plaintiff  in  error. 

Spencer  R,  Atkinson,  Hendricks  &  Christian,  contra. 

BnssELL,  J.  This  case  came  to  this  court  at  the  October  tenn, 
1907,  and  the  decision  will  be  found  in  3  Ga.  App.  665  (60  S.  E. 
485).  Afterwards  the  case  came  before  us  again,  on  bill  and 
cross-bill  of  exceptions,  and  the  judgment  of  the  court  below  was 
reversed,  because  we  held  that  the  action  should  have  been  dis- 
missed for  lack  of  service.  6  Ga.  App.  854  (65  S.  E.  1084).  The 
cross-bill  of  exceptions  was  dismissed  because  of  the  dismissal  of  the 
main  bill.  In  the  latter  judgment,  upon  motion  of  counsel,  this 
court  directed  that,  since  the  trial  court  was  without  jurisdiction, 
on  account  of  lack  of  service,  to  deal  with  the  case  in  any  way,  the 
order  of  the  lower  court  in  sustaining  the  demurrer  and  dismiss- 
ing the  action  should,  for  the  same  reason,  be  vacated.  There  is 
nothing  in  the  ruling  upon  the  cross-bill  in  conflict  with  the  ruling 
upon  the  main  bill.  In  ruling  upon  the  main  bill  we  ruled  that  the 
lower  court  should  have  dismissed  the  action  because  of  lack  of  serv- 
ice, and,  of  course,  if  the  action  should  have  been  dismissed  for 
lack  of  service,  any  ruling  on  demurrer,  in  advance  of  service  of  the 
petition,  was  nugatory  and  void.  The  sole  purpose  of  giving  the  di- 
rection which  was  entered  was  to  allow  the  plaintiffs,  if  they  de- 
sired, to  recommence  their  suit,  "without  prejudice  to  the  parties 
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as  to  the  questions  of  law  involved,'^  and  these  words  were  used  in 
the  formal  judgment  of  the  court.  After  the  remittiturs  from  this 
court  were  returned  and  made  the  judgment  of  the  lower  court, 
that  court  ordered  service  to  be  perfected  by  publication,  and  there- 
after passed  other  orders  to  that  end,  one  extending  the  time  in 
which  publication  might  be  completed,  and  another  declaring  that 
service  had  been  perfected  by  publication.  The  effect  of  our  deci- 
sions was  to  give  the  plaintiff,  if  we  could,  an  opportunity  of  com- 
mencing a  new  suit  which  would  not  be  prejudiced  by  any  prior 
ruling  upon  any  of  its  features;  but,  so  far  as  the  judgments  of 
this  court  themselves  are  concerned,  it  is  very  evident  that  they 
resulted  in  putting  the  case  then  pending  entirely  out  of  court  and 
finally  disposing  of  it.  For  this  reason  the  court  erred  in  holding 
that  service  had  been  legally  perfected.  No  case  was  pending  in 
which  service  could  be  perfected.  The  judgment  of  the  city  court 
of  Douglas  itself,  making  the  judgment  upon  the  remittitur  the 
judgment  of  that  court,  had  ordered  the  action  dismissed. 

Judgment  reversed. 


3402.     QUEEN  INSXJRANCE  CO.  v.  PETERS,  administratrix, 

1.  The  judgment  of  the  United  States  circuit  court  remanding  a  case  to 
the  State  court  from  which  it  has  been  removed  is  final,  and  it  is  the 
duty  of  the  State  court  to  receive  jurisdiction  and  proceed  with  the 
trial. 

2.  Courts  will  draw  every  reasonable  deduction  to  uphold  contracts  of  in- 
surance. A  contract  of  fire  insurance  issued  in  the  name  of  a  dead  man 
as  the  insured  will  not  for  that  reason  alone  be  held  invalid.  Unless 
it  appears  to  the  contrary,  the  company  will  be  presumed  to  have 
known  the  fact  that  the  person  named  as  the  insured  was  dead,  and  that 
the  contract  was  made  for  the  benefit  of  the  person  or  persons  repre- 
senting the  estate.  And  especially  is  this  true  where  the  policy  itself 
expressly  provides  that,  "Wherever  in  this  policy  the  word  *  insured ' 
occurs,  it  shall  be  held  to  include  the  legal  representatives  of  the  in- 
sured." 

3.  The  administrator  on  the  estate  of  the  insured  is  the  proper  personal 
representative  to  sue  on  a  policy  contract  issued  in  the  name  of  the 
intestate. 

4.  Where  the  amount  of  the  verdict  was  substantially  less  than  the  amount 
claimed  in  the  proofs  of  loss  and  sued  for,  a  verdict  for  attorney's  fees 
and  damages  was  unauthorized.     Besides,  the  question  of  law  involved  • 
in   the  present  case  was  sufficiently  doubtful  and   important  to  jrebut 
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i,he  existence  of  bad  faith  on  the  part  of  the  company  in  its  refusal 
to  pay  the  policy,  and  in  contesting  its  validity. 
Decided  Januaby  15,  1912. 

Action  on  insurance  policy ;  from  city  court  of  Moultrie— Judge 
McKenzie.    March  24,  1911. 

King  £  Spalding  and  Underwood,  for  plaintiff  in  error. 

J.  A.  Wilkes,  Shipp  &  Kline,  contra. 

Hill,  C.  J.  Mrs.  Beulah  Peters,  administratrix  of  M.  Mathis, 
sued  the  Queen  Insurance  Company  upon  a  policy  of  fire  insurance 
issued  in  the  name  of  M.  Mathis,  covering  a  building  and  the  furni- 
ture therein.  The  verdict  was  for  plaintiff  for  $1,300  on  the  build- 
ing, $250  as  attorney's  fees,  and  12 1^  per  cent,  damages.  At  the 
proper  time  application  was  made  to  remove  the  case  to  the  circuit 
court  of  the  United  States,  upon  the  ground  of  diversity  of  citizen- 
ship. The  judge  of  the  State  court  refused  to  pass  an  order  of 
removal,  being  of  the  opinion  that  the  attorney's  fees  sued  for 
under  the  Civil  Code  (1910),  §  2549,  were  a  part  of  the  costs,  and 
could  not  be  computed  in  calculating  the  necessary  jurisdictional 
amount.  There  was  no  exception  to  this  judgment  of  the  State 
court.  Subsequently  the  record  was  filed  in  the  United  States 
court,  and,  on  a  hearing  before  the  judge  of  that  court,  the  case 
was  remanded  for  trial  to  the  State  court.  Judge  Speer  concur- 
ring in  the  view  of  the  former  court;  and,  over  objection  by  the 
defendant,  the  case  proceeded  to  trial  in  the  State  court. 

The  evidence  is  not  in  conflict,  and,  briefly  stated,  is  as  fol- 
lows :  The  policy  of  insurance  sued  upon  was  issued  by  the  Queen 
Insurance  Company  on  January  2,  1908,  in  the  name  of  "M. 
Mathis"  as  the  insured,  no  other  person  being  mentioned,  nor 
any  words  of  description  added.  The  fire  which  destroyed  the 
property  covered  by  the  policy  took  place  on  December  8,  1909. 
The  policy  was  in  force  at  the  time  of  the  fire.  On  February  1, 
1909,  the  plaintiff,  Mfs.  Beulah  Peters,  was  duly  appointed  ad- 
ministratrix upon  the  estate  of  M.  Mathis,  who  was  dead  when 
the  policy  was  issued,  having  died  in  January,  1897.  He  left  sur- 
viving him  a  widow  and  six  children,  the  plaintiff  being  one  of 
them,  and  the  widow  was  in  life  when  the  suit  was  filed.  M.  Mathis 
left  no  debts,  and  left  other  property  besides  that  covered  by  the 
policy.  No  other  administration  was  ever  had  upon  his  estate.  Ex- 
cept proof  of  the  value  of  the  property  insured  and  destroyed,  and 
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what  would  constitute  reasonable  attorney's  fees,  no  oral  testi- 
mony was  introduced.  The  documentary  evidence  consisted  of  ex- 
emplified copies  of  letters  of  administration,  deeds  showing  title 
to  the  property  in  M.  Mathis,  the  policy  of  insurance  declared  upon, 
proofs  of  loss,  by  the  administratrix,  an  agreed  statement  as  to  the 
removal  proceedings,  and  admissions  of  death  of  M.  Mathis,  rela- 
tionship, etc.,  recited  above.  While  there  are  several  grounds  of 
error  in  the  motion  for  a  new  trial,  all  of  them  can  be  properly  .con- 
densed into  two:  (1)  as  to  the  jurisdiction  of  the  court;  (2)  as  to 
the  validity  of  the  policy  contract. 

1.  We  do  not  deem  it  necessary  to  decide  the  question  of  juris- 
diction, or  to  determine  whether  the  attorney's  fees  claimed  should 
be  regarded  as  costs  or  as  damages.  In  view  of  the  language  of 
the  statute  of  this  State. in  allowing  the  recovery  of  25  per  cent, 
on  the  liability,  in  addition  to  the  loss,  and  the  decisions  of  this 
court  and  of  the  Supreme  Court,  we  are  inclined  to  think  that  at- 
torney's fees  allowed  in  such  cases  are  a  substantive  part  of  the 
damages  and  are  not  "costs."  Civil  Code  (1910),  §§  2549, 
5992;  Missouri  Insurance  Co.  v.  Lovelace,  1  Oa,  App.  449  (6),  (58 
S.  E.  93) ;  Traders  Insurance  Co.  v.  Mann,  118  Oa.  385  (45  S.  E. 
426).  Irrespective  of  this  question,  however,  the  decision  of  the 
learned  Judge  presiding  in  the  United  States  Circuit  Court  is 
final  on  the  subject  of  jurisdiction.  Peters  v.  Queen  Ins.  Co. 
(C.C.),  182  Fed.  112.  Even  if  the  judge  of  the  State  court  had 
granted  an  order  of  removal  when  the  application  was  made  to  him, 
it  was  the  duty  of  that  court,  when  the  Federal  court  remanded  it 
to  the  State  court,  to  receive  jurisdiction  and  proceed  as  if  the  erro- 
neous order  of  removal  had  not  been  granted.  4  Fed.  Stat.  Annot. 
258,  259,  and  citations.  In  other  words,  the  jurisdiction  of  the 
State  court  would  not  have  been  lost,  but  only  suspended;  and 
wh^  the  case  was  remanded,  the  question  of  jurisdiction  was  finally 
settled.  We  do  not  mean  to  say  that  the  defendant,  when  the  ap- 
plication to  remove  was  refused  in  the  State  court,  could  not  have 
preserved  exceptions  pendente  lite,  or  that  when  the  judge  of  the 
Federal  court  remanded  the  case  to  the  State  court  for  trial,  an  ap- 
peal could  not  have  been  had  to  the  United  States  Circuit  Court  of 
Appeals.  But  neither  was  done,  and  the  question  of  jurisdiction  is 
settled  by  the  decision  of  the  Federal  court  remanding  the  case 
to  the  State  court  for  trial. 
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2.  Was  the  contract  valid  ?  The  plaintiff  in  error  says  not,  be- 
cause M.  Mathis  was  dead  when  the  policy  was  issued,  and  a  dead 
man  can  not  contract,  and  there  must  be  "parties  able  to  contract, 
a  consideration  moving  to  the  contract,  the  assent  of  the  parties  to 
the  terms  of  the  contract,  and  a  subject-matter  upon  which  it  can 
operate."  Civil  Code  (1910),  §  4222.  Certainly  the  insurance 
company  made  a  contract  of  insurance  with  some  one.  It  re- 
ceived from  some  one  the  premiums  as  a  consideration  for  the 
contract,  and  there  was  the  property  insured  as  the  subject-mat- 
ter. It  may  be  conceded  that  a  *'  dead  person  "  can  not  make  a  con- 
tract. But  can  not  a  person  having  an  insurable  interest  in  the 
property  make  a  contract  of  insurance  in  the  name  of  the  dead 
person,  for  the  benefit  of  his  estate,  or  of  some  one  having  an  in- 
surable interest  in  the  property  covered  by  the  contract?  Would 
not  the  "other  party"  to  the  contract,  who  had  paid  the  company 
the  premium,  or  the  party  having  an  interest  in  the  property,  be 
the  applicant  for  the  insurance?  As  matter  of  common  knowl- 
edge, we  know  that  business  is  frequently  continued  in  the  names 
of  individuals  or  firms  long  after  the  individuals,  or  all  the  mem- 
bers of  the  original  firm,  have  died.  Is  it  unusual,  unreasonable, 
or  illegal  for  the  heirs  of  an  estate  before  division,  or  the  legatees 
before  distribution,  or  the  legal  representatives  of  an  estate,  to  con- 
tinue the  business  and  to  make  contracts  in  the  name  of  the  testa- 
tor or  intestate  ?  It  can  not  be  doubted  that  if  the  insurance  com- 
pany in  the  instant  case  had  knowledge  when  the  policy  was  is- 
sued that  "M.  Mathis"  was  dead,  and  knew  who  were  the  real  par- 
ties at  interest,  it  would  be  bound.  It  could  not  in  good  faith, 
with  such  knowledge,  make  the  contract  and  receive  the  premium 
and  then  deny  the  validity  of  the  contract. 

Every  reasonable  intendment  and  every  reasonable  presumption 
must  be  indulged,  to  uphold  the  contract.  Is  it  unreasonable 
that  the  company  should  be  deemed  to  know  with  whom  it  con- 
tracted, and  whether  M.  Mathis  was  then  alive,  or,  if  dead,  whether 
the  person  who  paid  the  premium  was  presumptively  interested  in 
the  property?  The  evidence  does  not  positively  disclose  who  did 
in  fact  take  out  this  policy,  or  who  paid  the  premiums.  Probably 
M.  Mathis  during  life  took  out  the  original  policy  and  his  children 
and  heirs  renewed  it  from  year  to  year  in  his  name.  There  had 
been  no  division  of  the  estate.     We  hold  it  fairly  inferable  that 
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some  person  with  an  insurable  interest  in  the  property  made  the 
contract  with  the  company  and  paid  the  premiums,  in  the  absence 
of  positive  evidence  to  the  contrary,  and  we  are  unwilling  to  de- 
clare the  contract  of  insurance  invalid  at  the  instance  of  the  insur- 
ance company.  It  was  alive,  made  the  contract,  received  considera- 
tion therefor  in  the  premium,  and  the  loss  insured  against  admit- 
tedly occurred.  To  declare  the  contract  invalid  would  certainly 
damage  the  "other  party."  To  uphold  it  can  not  damage  the  com- 
pany, for  it  agreed  to  pay  the  loss  to  the  one  having  an  insurable 
interest  in  the  property  or  to  his  personal  representatives,  and  the 
contingency  insured  against  happened. 

Besides,  we  think  the  provisions  of  the  policy  contract  itself  cover 
the  very  question  now  discussed.  The  policy  expressly  provides: 
"Wherever  in  this  policy  the  word  *  insured '  occurs,  it  shall  be  held 
to  include  the  legal  representatives  of  the  insured."  We  are  aware 
that  this  provision  is  inserted  in  policies  of  insurance  to  meet  any 
change  in  the  title  caused  by  the  death  of  the  insured ;  but  it  is  broad 
enough  to  embrace  the  facts  of  the  present  case.  Under  this  pro- 
vision the  contract  was  made  not  only  for  the  benefit  of  the  "in- 
sured," but  for  his  "legal  representatives."  Here  the  facts  show 
that  the  plaintiff  is  not  only  the  "legal  representative"  of  the  in- 
sured, but  is  part  owner  of  the  property  insured,  in  both  capacities 
having  an  insurable  interest.  This  clause  in  the  policy  establishes 
a  privity  between  the  company  and  the  legal  representatives  of  the 
insured.  Where  no  hurtful  fraud  is  proved  in  the  procurement  of 
a  contract  of  insurance,  and  the  premiums  are  paid  at  the  time  of 
the  loss,  the  company  should  be  held  to  performance,  unless  some 
reason  stronger  than  mere  technical  objection  is  presented,  and  one 
demanded  by  substantial  justice  and  clear  law.  We  conclude  that 
the  trial  judge  did  not  err  in  holding  that  the  contract  was  valid. 

3.  Neither  do  we  think  that  there  was  any  necessity  to  reform 
the  contract,  or  that  the  administratrix  was  not  the  right  party 
plaintiff.  We  presume,  from  the  fact  that  an  administratrix  was 
appointed,  in  view  of  the  admission  that  the  intestate  left  no  debts, 
that  the  estate  had  not  been  settled  by  consent  of  the  heirs.  The 
administratrix  was  the  personal  representative  of  the  intestate,  to 
collect  debts  due  the  estate.  Indeed,  we  think  the  insurance  com- 
pany could  legally  have  required  the  appointment  of  an  administra- 
tor before  paying  the  loss.    Tinder  the  Civil  Code  (1910),  §§  3657, 
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3929,  3933,  and  the  decision  in  Oreen field  v.  Mclntyre,  112  Oa. 
691,  the  heirs  of  the  intestate  insured  could  not  bring  suit  on  the 
policy  without  alleging  and  proving  that  there  was  no  administra- 
tion. 

4.  The  verdict  for  attomey^s  fees  and  damages  was  not  war- 
ranted, for  two  reasons :  First,  the  amount  claimed  to  be  due  on 
proof  of  loss  and  sued  for  was  $1,500,  and  the  verdict  was  for 
$1,300.  This  was  equivalent  to  finding  that  the  company  was  jus- 
tifiable in  resisting  the  claim.  Southern  Mutual  Insurance  Co.  v. 
Tumley,  100  Oa.  303  (27  S.  E.  975) ;  Liverpool  &c.  Insurance  Co. 
V.  Ellington,  94  Ga.  785  (21  S.  E.  1006),  Travelers  Insurance  Co, 
v.  Sheppard,  85  Go.  765  (2),  (12  S.  E.  18).  The  evidence  did  not 
show  bad  faith  in  refusing  to  pay  the  loss,  and  the  legal  questions 
made  were  suflSciently  doubtful  and  important  to  warrant  the  com- 
pany in  contesting  the  suit.  The  Judgment  is  affirmed,  with  di- 
rection that  the  plaintiff  write  off  from  the  judgment  the  amount 
recovered  as  attorne/s  fees  and  damages. 

Judgment  affirmed,  with  direction. 


3405.    Chicago  Crayon  Co.  v.  Baker  et  al. 

Powell,  J.    The  evidence  was  sufficient  to  authorize  the  verdict,  and  no 
material  error  of  law  in  the  instructions  to  the  jury  appears. 

Judgment  affirmed. 
Decided  Januabt  15,  1912. 

Action;  from  city  court  of  Tifton— Judge  Eve.    April  15,  1911. 

Fulwood  &  Murray,  J.  B.  Murrow,  J.  J.  Murray,  for  plaintiff. 

Ridgdill  &  Qriner,  L.  P.  Sheen,  for  defendants. 


3407.      Smith  v.  Jewett. 

Ktjssell,  J.  The  court  did  not  err  in  awarding  a  nonsuit.  Section  4411 
of  the  Civil  Code  (1910),  dealing  with  representations  made  to  obtain 
credit  for  another,  provides  that  **No  action  shall  be  sustained  for  de- 
ceit in  representation  to  obtain  credit  for  another,  unless  such  misrep- 
resentation be  in  writing,  signed  by  the  party  to  be  charged  therewith." 

Judgment  affirmed. 
Decided  January  15,  1912. 
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Action,  for  deceit;  from  city  court  of  Macon— Judge  Hodges. 
March  13,  1911. 
JB.  D.  Feagin,  0.  C.  Hancock,  J.  F.  Urquhart,  for  plaintiff. 
Ouerry,  Hall  &  Roberts,  for  defendant. 


3409.     Stimpson  Specialty  Co.  v.  Pa&kbr. 

Hill,  C.  J.  1.  ''Where  machinery  is  bought  for  a  certain  purpose,  and 
after  its  reception  it  proves,  upon  trial,  not  to  be  adapted  to  the  pur- 
pose, but  the  purchaser  nevertheless  retains  it,  an  action  for  the  price 
can  not  be  defeated  upon  a  plea  of  total  failure  of  consideration,  unless 
the  evidence  shows  that  the  machinery  was  wholly  valueless  for  any 
purpose.  *•    Harder  v.  Carter,  94  Ga,  482  (19  S.  E.  715). 

2.  A  plea  of  total  failure  of  consideration,  to  an  action  upon  a  prtmiis- 
sory  note  given  for  the  purchase-price  of  a  "sausage  mill.  No.  40  coffee 
mill,**  is  not  supported,  unless  the  evidence  shows  that  the  mill  was 
entirely  worthless  as  a  sausage  mill,  or  as  a  coffee  mill;  and  especially 
is  this  true  where  the  written  contract  of  purchase  fails  to  disclose  that 
the  mill  was  intended  to  be  used  solely  as  a  sausage  mill,  and  not  as  a 
coffee  mill,  and  the  evidence  also  fails  to  show  in  what  particulars  the 
mill  was  defective,  either  as  a  sausage  mill  or  as  a  coffee  mill,  and  il 
does  appear  that  it  was  worth  as  a  coffee  mill  the  amount  of  the  pur- 
chase-price for  which  the  note  was  given  and  on  which  the  suit:  was 
brought. 

3.  To  support  a  plea  of  total  failure  of  consideration  to  a  suit  on  a  prom- 
issory note  given  for  the  purchase-price  of  machinery,  the  defendant 
must  establish  by  evidence  that  the  machinery  purchased  by  him  was 
entirely  worthless  for  any  purpose;  the  jury  would  not  be  authorised 
to  render  a  verdict  giving  the  defendant  the  benefit  of  a  partial  failure 

of  consideration,  in  the  absence  of  any  data  trom  which  a  reduction 
could  be  made  from  the  contract  price,  although  a  plea  of  total  failure 
of  consideration  includes  a  plea  of  partial  failure  of  consideration. 
Qrier  v.  Enterprise  Stone  Co.,  126  Ga,  17  (64  S.  E.  806) ;  Clegg-Ray 
Co.  V.  Indiana  Scale  d  Truck  Co.,  125  Ga.  668   (54  S.  E.  638). 

Judgment  reversed. 
Decided  Januaby  15,  1912. 

Complaint ;  from  city  court  of  Tifton— Judge  R.  Eve.  April  3, 
1911. 

The  Stimpson  Specialty  Company  sued  Parker  on  a  promissory 
note  given  by  him  for  the  purchase-price  of  a  machine  described  in 
the  contract  of  purchase  embodied  in  the  note  as  a  "sausage  mill, 
S:  40  coffee  mill."  The  defendant  filed  a  plea  of  total  failure  of 
consideration,  in  which  he  set  up  that  the  mill  was  bought  as  a 
sausage  mill,  and  not  as  a  coffee  mill,  and  that  it  was  worthless  for 
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the  purpose  for  which  it  was  bought.  The  contract  does  not  dis- 
close whether  the  mill  was  to  be  used  exclusively  as  a  sausage  mill 
or  as  a  coffee  mill,  or  for  both  purposes.  The  defendant  assumed 
the  burden  of  proof  as  to  the  plea  of  total  failure  of  consideration, 
and  testified,  that  he  bought  the  machine  "to  be  used  solely  as  a 
sausage  mill;"  that  he  endeavored  to  use  it  as  a  sausage  mill,  but 
was  unable  to  do  so,  for  when  it  was  put  in  operation  the  "gear 
gave  way,^^  and  he  was  unable  to  run  it,  and  it  was  not  suited  for 
the  purpose  intended ;  that  he  had  never  ran  a  machine  of  this  kind 
before ;  that  about  two  weeks  after  the  machine  had  been  received  he 
"showed  it  to  .  .  the  agent"  who  had  sold  it  to  him,  and  this 
agent  "agreed  to  write  to  his  house  about  it;"  that  he  did  not  use 
the  machine  for  the  purpose  of  grinding  coffee,  and  did  not  know 
whether  it  would  have  done  that  work ;  if  the  machine  had  been  sold 
as  a  coffee  mill  for  $175,  he  presumed  it  was  worth  that  amount. 
When  the  machine  was  delivered,  it  had  no  attachment  for  grinding 
coffee,  although.it  was  actually  made  for  the  purpose  of  grinding 
coffee,  and  the  sausage  attachment  was  afterwards  put  on.  Another 
witness  testified,  that  he  was  present  when  the  machine  was  received, 
and  that  he  and  the  defendant  put  it  up,  but  that  they  were  never 
able  to  use  it  for  grinding  meat;  that  the  raw-hide  gear  was  not 
suflScient  to  run  the  mill;  that  "it  was  completely  worn  out  and 
mashed  together."  There  is  no  evidence  that  the  defendant,  on 
discovering  the  defects  of  the  machine  or  that  he  was  unable  to 
operate  it  as  a  sausage  mill,  made  an  offer  to  return  it  or  rescind. 
So  far  as  appears,  he  kept  the  machine  from  the  time  he  received 
it  until  the  suit  was  filed  (about  six  months),  without  complaint 
further  than  may  be  inferred  from  his  statement  that  he  showed 
the  mill  to  the  agent,  "  who  agreed  to  write  to  his  house  about  it." 

The  judge  (who,  by  consent,  tried  the  case  without  the  interven- 
tion of  a  jury)  rendered  judgment  in  favor  of  the  defendant ;  and 
the  plaintiff  excepted. 

R.  D.  Smith,  for  plaintiff. 

Fulwood  &  Murray,  for  defendant. 
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3419.    JOWEES  V.  HIGH  POINT  FURNITURE  CO. 

1.  Ordinarily,  only  those  standing  in  the  relation  of  creditors  at  the  time  of 
the  transfer  can  attack  a  transfer  of  property,  on  the  ground  that  it 
was  made  to  hinder,  delay,  or  defraud  creditors.  If  subsequent  cred- 
itors desire  to  attack  the  transfer  on  that  groimd,  they  must  show  that 
at  the  time  they  extended  credit  they  had  no  notice  of  the  transfer,  and 
that  they  were,  by  some  fraud,  actual  or  constructive,  induced  to  extend 
credit  on  faith  of  the  ownership  of  the  property.  First  Natl.  Bank  v. 
Bayless,  96  Oo.  684  (23  S.  E.  861)  ;  Sima  V.  Alhea,  72  Oa.  751;  Horn  v. 
Ro88,  20  Oa.  210  (3),  (65  Am.  Dec.  621)  ;  Hagerman  r.  Buchanan,  45 
N.  J.  Eq.  292  (17  Atl.  946,  14  Am.  St.  Rep.  732,  and  monographic 
note  appended  thereto). 

2.  A  sale  of  property,  if  otherwise  bona  fide  made,  is  not  void  as  to  a  pre- 
existing creditor  of  the  vendor  merely  because  he  retains  the  possession 
after  the  sale. 

Decided  January  15,  1912. 

Levy  and  claim;  from  city  court  of  Fitzgerald— Judge  Wall. 
March  16,  1911. 

Haygood  &  Cutis,  for  plaintiff  in  error 

McDonald  &  Orantham,  contra. 

Powell,  J.  This  is  a  claim  case.  The  plaintiff  in  fi.  fa.  at- 
tacked the  validity  of  a  sale  of  the  property  in  dispute  by  the  de- 
fendant in  fi.  fa.  to  the  claimant.  The  time  of  the  creation  of  the 
plaintiff's  debt  does  not  appear.  If  it  came  into  existence  after  the 
time  of  the  sale,  the  judgment  in  the  plaintiff's  favor  must  be  re- 
versed, because  the  charge  of  the  court  in  certain  particulars  com- 
plained of  was  contrary  to  the  principle  stated  in  the  first  headnote 
above.  If  it  was  pre-existing  at  the  time  of  the  sale,  the  court 
should  not  have  given  the  following  instruction :  "  If  you  should 
find  that  T.  M.  Parsons  [the  defendant  in  fi.  fa.]  ever  owned  the 
personal  property  levied  on,  and  if  you  find  that  he  afterwards  sold 
it,  but  he  remained  in  possession  of  the  property,  and  the  plaintiff 
in  fi.  fa.  had  no  actual  notice  of  the  sale,  but  relied  upon  Parsons' 
possession,  then,  if  you  find  these  facts  to  exist,  you  would  be  au- 
thorized to  find  the  property  subject."  It  is  to  be  noticed  that  this 
instruction  omits  all  reference  to  the  element  of  fraud,  or  inten- 
tion to  hinder  or  delay  the  creditor,  in  the  absence  of  which  the 
sale  might  be  valid  as  against  the  pre-existing  creditor,  notwith- 
standing the  vendor  retained  the  physical  possession  or  custody  of 
the  property.  Judgment  reversed. 
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3423.     MAYOR  AND  COUNCIL  OP  MACON  v.  MORRIS. 

1.  The  evidence,  though  apparently  preponderating  against  the  verdict,  is 
nevertheless  not  legally  inadequate  to  make  the  finding  of  the  jury  con- 
clusive on  this  court  as  to  the  facts  of  the  case. 

2.  Where  territory  is  lawfully  annexed  to  a  city,  the  new  area  becomes 
**a  part  of  the  city  for  all  municipal  purposes,"  and  the  public  high- 
ways therein  become  streets  of  the  city,  and  the  city  becomes  chargeable 
with  the  duty  of  using  reasonable  diligence  in  seeing  that  they  are 
placed  and  kept  in  such  condition  as  will  make  passage  thereon  rea- 
sonably safe.  As  to  defects  existing  in  the  highway  at  the  time  of  the 
annexation,  the  city  does  not  become  chargeable  with  liability  until  it 
has  discovered  them,  or,  in  the  exercise  of  ordinary  and  reasonable  dili- 
gence, should  have  discovered  them,  and  until  it  has  then  had  a  relt- 
sonable  opportunity  to  remedy  them. 

(a)  What  is  a  reasonable  time  or  opportunity  in  these  respects  is  ordi- 
narily a  question  for  the  jury,  to  be  determined  upon  a  consideration  of 
all  the  illustrative  facts  as  they  may  appear. 

3.  Policemen,  unless  what  may  be  called  their  common-law  duties  have 
been  enlarged,  are  mere  peace  officers  not  chargeable  with  the  duty  of 
observing  or  inspecting  condition  of  the  city  highways;  and,  in  such 
cases,  are  not  channels  for  the  communication  of  implied  notice  to  the 
city  of  defects  in  a  street;  but  the  city  may  enlarge  their  powers  by  or- 
dinances, rules,  or  instructions  affecting  their  employment  and  putting 
on  them  the  duty  of  inspecting  for  and  of  reporting  as  to  defects;  and,  in 
that  event,  notice  and  negligence  may  be  implied  through  them. 

(a)  A  like  rule  applies  as  to  employees  of  the  sanitary  department.  Pri- 
marily they  would  be  concerned  only  with  matters  relating  to  the  public 
health ;  but  the  city  may  put  on  them  the  duty  of  observing  and  report- 
ing the  condition  of  other  things  (e.  g.  the  condition  of  drains  and 
sewers  in  the  highways) ;  and,  in  that  event,  notice  and  negligence  may 
be  implied  through  them. 

Decided  January  15,  1912. 

Action  for  damages;  from  city  court  of  Macon— Judge  Hodges. 
April  22,  1911. 

On  March  4,  1910,  certain  contiguous  suburbs  of  considerable 
area  were  annexed  to  the  City  of  Macon,  as  a  result  of  an  election 
held  under  a  special  act  of  the  General  Assembly.  In  this  new 
territory  were  a  number  of  highways  which  had  been  previously  kept 
up  by  the  county  authorities ;  and  one  of  these  was  known  as  Giles 
street.  Early  in  the  night  of  March  11,  1910,  Mrs.  Morris,  the 
plaintiff,  started  to  the  home  of  her  sister,  who  lived  on  Giles 
street.  She  had  never  previously  been  on  the  street.  She  left 
the  street-car  at  a  near-by  point,  and,  while  going  down  Giles 
street  on  what  was  not,  strictly  speaking,  a  sidewalk,  but  was  a 
part  of  the  street  (on  its  edge  nearest  the  property  line),  which 
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was  commonly  used  by  pedestrians,  she  fell  into  an  unguarded 
sewer-opening  and  was  injured.  The  contour  of  the  street  surface 
was  such  as  to  hide  tlie  opening  from  any  one  approaching  from  the 
direction  from  which  she  came,  especially  at  night,  but  could  easily 
be  seen  by  any  one  approaching  from  the  opposite  direction.  The 
danger  of  the  situation  was  inherent  in  the  method  of  its  original 
construction  by  the  county  authorities.  She  sued  the  city  for  dam- 
ages because  of  her  injury,  and  recovered  a  verdict  for  $1,000.  No 
negligence  on  the  plaintifiPs  part  is  asserted;  it  is  also  practically 
conceded  that  the  sewer  was  originally  constructed  and  maintained 
by  the  county  authorities  in  a  negligent  way;  the  defense  of  the 
city  is  that  it  did  not  know  of  this  defect  in  the  highway  and  that 
it  had  not  had  control  over  this  new  territory  long  enough  for  neg- 
ligence to  be  imputed  to  it  for  not  discovering  and  relieving  the 
dangerous  situation.  The  case  comes  to  this  court  on  exceptions  of 
the  city,  the  overruling  of  a  demurrer  to  the  petition,  and  to  the 
refusal  of  a  new  trial. 

Lane  £  Park,  for  plaintiff  in  error. 

J.  F.  Urquhart,  John  P,  Ross,  Akerman  &  AJcerman,  contra. 

Powell,  J.     (After  stating  the  foregoing  facts.) 

1.  If  we  had  the  power  of  a  trial  judge  as  to  granting  a  new 
trial  on  the  facts  of  a  case,  we  would  grant  one  in  this  case.  If  we 
had  been  on  the  jury  we  would  not  have  found  the  city  liable. 
There  are  in  the  record  complete  photographs  of  the  scene  of  the 
injury,  and  when  we  look  at  them  and  see  how  little  there  was  to 
attract  any  immediate  attention  to  the  danger  incident  to  the 
method  in  whicli  this  sewer  had  been  located  and  constructed ;  when 
we  consider  what  short  time  the  city  had  for  looking  over  its  vast 
newly-acquired  area  and  for  discovering  and  remedying  such  previ- 
ously existing  conditions  as  were  likely  to  cause  hurt  therein;  when 
we  ask  ourselves  if  any  body  of  prudent  men,  situated  as  the  mu- 
nicipal body  of  Macon  was  situated,  would  likely  have  discovered 
and  remedied  this  particular  defect  in  the  mere  week's  time  that 
had  elapsed  between  the  date  of  the  annexation  of  the  territory  and 
the  date  of  the  injury,  it  seems  to  us  that  the  jury^s  finding  of  neg- 
ligence rests  on  a  very  meager  basis.  But  it  is  nothing  new  for  us 
to  say  that  the  jurisdiction  of  the  jury  to  settle  the  facts  is  as  final 
as  is  this  court^s  jurisdiction  to  determine  the  law ;  and  their  find- 
ing of  fact  is  entitled  to  the  same  respect  from  us  as  our  decision 
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on  the  law  is  entitled  to  receive  from  them.  And  no  doubt,  if  a 
reciprocity  of  criticism  were  allowable,  some  of  our  decisions  as  to 
the  law  would  seem  as  absurd  to  the  jurors  as  their  finding  of  facts 
seems  to  us  in  this  case.  There  is  a  point  at  which  facts  cease 
to  be  issuable  and  the  jurisdiction  of  the  jury  is  withdrawn  for  the 
lack  of  an3rthing  for  them  to  decide ;  when  all  the  evidence  and  all 
the  inferences  to  be  driiwn  therefrom  so  irresistibly  point  to  only 
one  way  as  to  leave  no  "scope  for  legitimate  reasoning  by  the  jury," 
and  the  only  conclusion  deducible  from  the  facts  is  a  matter  of  law, 
which  the  court  may  declare;  but  we  can  not  say  that  that  point 
has  been  reached  in  this  case.  Hence,  we  must  abide  by  the  find- 
ing of  the  jury,  as  much  as  it  may  shock  us. 

2.  When  the  borders  of  the  City  of  Macon  were  so  enlarged  as  to 
take  in  new  territory,  that  territory  became  at  once  "a  part  of  the 
city  for  all  municipal  purposes;"  and  such  public  highways  as  had 
been  previously  maintained  therein  became  city  streets ;  and  the  city 
became  chargeable  with  the  duty  of  using  reasonable  care  and  dili- 
gence to  place  them  in  reasonably  safe  condition  for  public  passage. 
City  of  Columbus  v.  Ogletree,  102  Oa.  293  (29  S.  E.  749).  As  to 
dangerous  and  defective  conditions  existing  in  the  highways  at  the 
time  of  the  annexation,  the  city  did  not  become  chargeable  with  lia- 
bility until  after  it  had  discovered  them,  or  until  after  such  a  length 
of  time  had  elapsed  that  in  the  exercise  of  ordinary  diligence  it 
should  have  discovered  them,  and  after  it  had  then  had  reasonable 
opportunity  to  take  the  necessary  steps  to  remedy  them.  The  case 
of  City  of  Richmond  v.  Mason,  109  Va.  546  (65  S.  E.  8),  is  relied 
on  by  the  plaintiff  in  error.  The  decision  in  that  case  is  very 
strongly  written,  and  runs  along  the  line  that  a  city  does  not  become 
immediately  liable  for  the  defective  condition  of  highways  in  an- 
nexed territory;  that  it  must  have  a  reasonable  time  in  which  to 
discover  and  then  to  remedy  such  conditions ;  that  even  five  months 
may  not  be  an  unreasonable  length  of  time  for  that  purpose;  that 
what  is  a  reasonable  time  is  a  mixed  question  of  law  and  of  fact. 
It  is  to  be  seen  that  the  ruling  there  is  perfectly  consistent  with 
what  we  are  now  deciding.  In  that  case  the  verdict  in  the  plain- 
tiff's favor  was  set  aside,  because  the  trial  court  refused  to  allow 
the  city  to  show  the  recency  of  the  annexation  and  the  extent  and 
condition  of  the  new  area,  and  to  show  what  it  had  done  to  remedy 
conditions  therein.     In  the  present  case  proof  of  all  these  things 
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was  allowed  by  the  trial  court  and  was  passed  on  by  the  jury  under 
full,  fair,  and  appropriate  instructions. 

3.  The  other  serious  question  in  the  case  is  as  to  how  far  the 
city  was  responsible  for  the  failure  of  its  sanitary  inspectors  and  its 
policemen  to  acquire  knowledge  of  the  dangerous  condition  of  this 
sewer,  which  was  not  a  part  of  the^city^s  system  of  sanitary  sew- 
erage, but  was  used  for  surface  drainage.  As  to  the  sanitary  in- 
spectors, the  city  code  put  on  them  the  duty  of  daily  general  sani- 
tary inspection  of  "the  condition  of  streets,  sidewalks,  pavements, 
and  street  gutters,  and  the  relative  level  of  lots  and  streets,  and  the 
system  of  drainage  and  sewers,  in  every  lot,  street  and  alley." 
Also,  in  a  book  denominated  on  its  title  page  as  the  "Rules  and 
Regulations  adopted  by  the  Mayor  and  Council  of  the  City  of  Ma- 
con for  the  Goveminent  of  the  Department  of  Police  of  said  City/' 
and  which,  according  to  the  testimony,  was  the  official  book  of  rules 
kept  in  the  headquarters  of  the  police  department  and  furnished  to 
the  policemen  by  the  mayor  and  council  for  their  guidance,  were 
two  rules  requiring  policemen  to  observe  the  condition  of  streets, 
sidewalks,  and  alleys,  and  to  report  anything  likely  to  produce  dan- 
ger. In  City  of  Columbus  v.  Oglelree,  96  Ga.  177  (22  S.  E.  709), 
it  is  decided  that  unless  the  city  has  enlarged  what  may  be  called 
the  common-law  powers  of  its  policemen,  they  are  mere  peace  offi- 
cers, charged  with  no  duty  respecting  the  condition  of  streets  and 
sidewalks,  and  that  therefore  they  are  no  such  agents  of  the  city 
as  to  be  channels  for  the  communication  of  implied  notice  of  defects 
in  the  streets.  In  the  same  case,  as  reported  in  102  Oa.  293  (29 
S.  E.  749),  it  is  held,  that  "An  ordinance  making  it  the  duty  of  po- 
licemen to  report  to  the  lieutenants  of  police  all  footways,  bridges, 
and  sidewalks  requiring  repairs,  necessarily  renders  it  incumbent 
on  the  lieutenants  to  report  upon  the  same  to  the  authorities  whose 
duty  it  is  to  have  the  needed  repairs  made;  and  therefore,  under 
such  an  ordinance,  notice  to  a  policeman  or  a  lieutenant  of  a  de- 
fective or  dangerous  place  in  a  sidewalk  is  notice  to  the  city."  It 
seems  that  a  like  rule  should  apply  as  to  sanitary  inspectors.  Pri- 
marily the  sanitary  department  is  concerned  only  with  matters 
affecting  the  public  health,  but  its  officers  may  be  charged  by  action 
of  the  city  council  with  the  further  duty  of  observing  and  report- 
ing other  matters. 

Now,  the  city  can  not  discharge  the  duty  it  owes  the  public 
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of  being  reasonably  diligent  to  discover  defects  in  its  streets  with- 
out having  some  agents  or  agent  to  perform  the  service  of  observa- 
tion and  inspection.  It  is  a  very  appropriate  service  to  place  upon 
the  police  department.  Likewise,  so  far  as  the  safety  of  the  streets 
for  public  passage  is  affected  by  the  location  and  condition  of 
drains,  sewers,  and  culverts,  it  is  an  appropriate  service  to  require 
of  the  employees  in  the  department  having  drains  and  sewers  in 
charge.  We  do  not  think  that  the  court  erred  in  allowing  these  or- 
dinances and  rules  to  be  read  in  evidence,  or  in  submitting  to  the 
jury  the  question  as  to  whether  notice  to  the  city,  and  negligence, 
were  to  be  implied  through  these  employees.  A  distinction  is  as- 
serted between  ordinances  placing  the  duly  of  inspection  on  police- 
men, and  mere  rules  or  instructions  issued  to  the  police  department 
to  the  same  effect.  We  see  no  reason  for  making  a  difference.  The 
important  thing  is  that  this  was  one  of  the  methods  resorted  to  by 
the  city  of  performing  its  duty  of  acquiring  knowledge  of  the  con- 
dition of  its  streets.  It  is  plain,  from  the  evidence,  that  policemen 
in  Macon  were  employed  with  respect  to  these  rules,  and  that  the 
governing  body  of  the  city  was  accustomed  to  act  upon  the  reports 
made  under  them.  No  one  can  read  the  testimony  on  this  subject 
in  th^  record  and  doubt  that  the  policemen  of  Macon  are  more  than 
mere  peace  officers. 

There  are  some  assignments  of  error  in  the  record  which  we 
have  not  taken  up  for  discussion ;  but  they  are  either  controlled  by 
the  points  that  have  been  discussed,  or  are  of  too  small  impor- 
tance to  justify  the  grant  of  a  new  trial,  even  if  they  are  well 
taken.  Judgment  affirmed. 


3425.     Matthews  v.  The  State. 

Russell,  J.  The  evidence  is  insufficient  to  rebut  the  presumption  that  the 
bam  was  accidentally  burned.  Further,  in  the  absence  of  any  evidence 
showing  that  the  prosecutor's  statements  in  regard  to  the  defendant's 
lack  of  financial  credit  had  been  communicated  to  him,  no  motive  on  the 
defendant's  part  to  bum  the  bam  is  disclosed. 

Judgment  reversed. 
Decided  January  15,  1912. 

Indictment  for  arson;  from  Monroe  superior  court — Judge  R.  T. 

Daniel.    April  8,  1911. 
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Wtllingham  &  Willingham,  for  plaintiff  in  error,  cited :  Oa.  Re- 
ports:  57/482;  85/535;  86/357;  93/557;  97/209;  103/430; 
109/158,  516;  110/293;  111/139;  117/235;  119/118;  123/278; 
125/741;  Ga.  App.  Reports:  2/492;  3/653;  6/105,  776;  7/197. 

J.  W.  Wise,  solicitor-general;  Persons  &  Persons,  contra. 


3426,  3427.    Thompson  v.  Marsh  Cypress  Co.,  and  vice  versa. 

Hill,  C.  J.  The  evidence  for  the  plaintiff  did  not  prove  the  allegations 
of  negligence  as  laid  in  the  petition.  Admitting  all  the  facts  proved 
and  all  reasonable  deductions  tlierefrom,  the  negligence  alleged  against 
the  master  as  the  basis  of  liability  not  only  was  not  shown,  but  it  af- 
firmatively appeared  that  the  injury  was  caused  by  the  negligence  of  a 
fellow  servant  and  the  concurring  negligence  of  the  plaintiff  himself. 
The  nonsuit  was  properly  awarded.  Civil  Code  (1910),  §  5942. 
Judgment  on  main  hill  of  exceptions  affirmed;  cross-hill  dismissed. 
Decided  January  15,  1912. 

Action  for  damages;  from  city  court  of  Waycross — Judge  Lank- 
ford  presiding.    January  19,  1911. 

Meyers  &  Edwards,  Hendricks  &  Christian,  for  plaintiflE. 
Wilson,  Bennett  &  Lambdin,  Shepard  Bryan,  for  defendant. 


3429,  3430.    Riverside  Milling  and  Power  Co.  v.  Seaboard 
Air-Line  Railway,  and  vice  versa. 

Russell,  J.  The  court  did  not  err  in  sustaining  the  general  demurrer  and 
dismissing  the  plaintiff's  petition.  The  petition,,  as  amended,  was  fatally 
defective,  in  that  it  did  not  appear  therefrom  that  it  was  within  the 
power  and  authority  of  the  defendant  to  grant  the  milling-in-transit 
privilege.  Under  the  act  of  Congress  of  June  29,  1906,  c.  3951,  34  Stat^ 
584  (U.  S.  Comp.  St.  Supp.  1907,  p.  892;  Supp.  1909,  p.  1149),  regu- 
lating interstate  transportation,  a  carrier  could  not  grant  this  special 
contract,  unless  tlie  rate  had  heen  approved  by  the  interstate-commerce 
commission.  The  petition  did  not  allege  that  the  special  milling-in- 
transit  privilege,  at  the  special  rate  mentioned,  had  been  established  by 
the  defendant  and  included  in  the  schedule  of  rates,  and  published  as 
required  by  the  act  of  Congress  above  referred  to,  nor  allege  that  such 
privilege  or  the  rate  mentioned  was  open  to  all  shippers  under  like  con- 
ditions, or  that  the  charges  agreed  to  be  made  on  the  interstate  trans- 
portation mentioned  had  been  fixed  and  regulated  in  accordance  with 
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law,  and,  therefore,  that  the  defendant  was  under  duty  to  the  plaintiff 
to  make  shipments  for  it  in  accordance  with  the  contract. 

Judgment  affirmed.     Cross-bill  of  exceptions   dismissed. 
Decided  Januaby  15,  1912. 

Action  for  damages;  from  city  court  of  Cartersville— Judge 
Foute.    March  23,  1911. 

The  Biverside  Milling  and  Power  Company  sued  the  railway 
company,  alleging,  in  substance,  that  on  or  about  March  29,  1907, 
certain  cars  loaded  with  corn  and  billed  to  the  plaintiff  arrived  in 
Cartersville,  Georgia,  from  Kansas  City,  via  the  defendant's  rail- 
road, but,  as  the  com  had  been  ordered  delivered  over  a  different 
line  of  railroad,  the  plaintiff  was  not  obligated  to  accept  it  when 
tendered  on  the  defendant's  tracks;  that  on  being  notified  that 
these  cars  of  com  were  in  Cartersville,  the  plaintiff  inquired  of  the 
defendant  whether  the  defendant  would  protect  transit  on  said  cars, 
"  transit "  meaning  milling-in-transit  privileges,  which  would  allow 
the  plaintiff  the  right  to  take  the  corn  and  convert  it  into  meal 
and  ship  it  in  its  manufactured  state  to  other  points  on  a  much 
lower  rate  than  the  rate  for  shipment  of  mfeal  originating  in  Car- 
tersville; and,  on  April  4,  1907,  the  defendant  notified  the  plain- 
tiff that  it  would  accord  the  plaintiff  milling-in-transit  privileges 
at  Cartersville,  as  to  the  com  in  these  cars;  and,  after  receiving 
this  notice,  and  relying  upon  millifag-in-transit  privileges  being  ac- 
corded, and  upon  its  ability  to  dispose  of  tlie  meal  manufactured 
from  this  com  at  the  market  price,  without  loss,  if  such  privileges 
were  accorded,  the  plaintiff  accepted  the  cars  of  corn,  groimd  the 
com  into  meal,  and  sold  and  reshipped  it.  The  defendant,  however, 
after  the  ccm  had  been  ground  into  meal,  refused  to  accord  to  tiie 
plaintiff  the  milling-in-transit  privileges  promised,  and  required 
the  plaintiff  to  pay  the  same  rate  of  freight  on  the  meal  as  would 
have  been  required  had  the  com  originated  at  Cartersville.  The 
plaintiff  had  made  contracts  for  the  sale  of  the  meal  and  shipped  it, 
before  it  was  notified  that  the  defendant  would  refuse  to  accord 
milling-in-transit  privileges.  The  defendant,  by  representing  to 
the  plaintiff  that  it  would  accord  such  privileges,  induced  the  plain- 
tiff to  purchase  the  com  and  contract  for  the  sale  of  the  meal,  and 
caused  the  plaintiff  the  loss  of  $160,  for  which  the  plaintiff  sues, 
this  sum  being  the  difference  between  the  amount  of  the  freight, 
demanded  by  the  defendant  and  paid  by  the  plaintiff  on  this  meal, 
and  the  amount  which  should  have  been  paid  at  milling-in-transit 
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rates.  It  is  alleged  that  if  the  defendant  had  not  promised  to  ac- 
cord milling-in-transit  rates  as  stated  ab6ve,  the  plaintiff  would  not 
have  paid  the  freight  or  accepted  the  com,  not  being  obligated  so  to 
do.  The  petition  specifies  the  points  to  which  the  meal  was  ship- 
ped, and  the  freight  rates,  and  gives  the  name  of  the  defendant's 
agent  who  informed  the  plaintiff  that  it  would  be  allowed  milling- 
in-transit  privileges ;  and  copies  of  the  bills  of  lading  are  exhibited. 

A  general  demurrer  to  the  petition  was  sustained,  and  the  plain- 
tiff excepted.  The  defendant  filed  a  cross-bill  of  exceptions,  alleg- 
ing error  in  the  overruling  of  a  special  demurrer. 

0.  H.  Aubrey,  for  plaintiff,  cited :  Savannah,  Florida  &  Western 
Ry.  Co.  V.  Bundick,  94  Qa.  778 ;  Georgia  Railroad  v.  Creety,  5  Oa, 
App.  427. 

Brown  &  Randolph,  Neel  &  Neel,  for  defendant,  cited :  Georgia 
Railroad  v.  Creety,  supra;  Barnes  on  Interstate  Transportation, 
§§  253-6,  418,  463. 


3431.    Early  County  v.  Baker  County. 

CoNTEBS,  J.     The  Supreme  Court,  upon   the  constitutional  question  eer- 
tified,  having  held    (137  Oa.  126,  72  S.  E.  906)   that  the  secretary  of 
.    State,  acting  under  sections  473,  474,  and  475  of  the  Political  Ck)de 
(1910),  was  exercising  a  function  of  a  political,  and  not  of  a  judi- 
cial nature,  it  follows  that  the  judgment  of  the  lower  court  must  be 

Affirmed. 
Decided  January  15,  1912. 

Certiorari;  from  Pulton  superior  court— Judge  Bell.  March  22, 
1911.. 

Powell,  J.,  being  disqualified,  Judge  Conyers,  of  the  Brunswick 
circuit  was  designated  to  preside. 

The  question  certified  by  the  Court  of  Appeals  to  the  Supreme 
Court  was  whether  the  provisions  of  the  act  of  1899  as  to  determi- 
nation of  the  boundary  line  between  counties  where  disputed  (Civil 
Code  of  1910,  §§  473,  474,  475)  are  repugnant  to  the  constitution 
of  Georgia  (article  1,  section  1,  paragraph  23),  as  being  an  attempt 
to  confer  judicial  power  upon  the  secretary  of  State. 

Pope  &  Bennet,  R.  H.  Sheffield,  for  plaintiff  in  error. 

A.  8.  Johnson,  Benton  Odom,  contra. 
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3440.     PATTERSON  v.  GEORGIA,  FLORIDA  &  ALABAMA 

RAILWAY  CO 

The  itction  being  for  breach  of  contract,  and  the  evidence  not  authorizing 
the  conclusion  that  the  minds  of  the  parties  (who  negotiated  with  each 
other  by  correspondence)  ever  met  upon  the  same  thing  in  the  same 
sense,  and,  therefore,  there  being  no  proof  that  a  contract  ever  existed 
between  them,  judgment  was  properly  rendered  in  favor  of  the  defendant. 
Decided  January  15,  1012. 

Action  on  contract;  from  city  court  of  Bainbridge— Judge  Har- 
rell.    March  13,  1911. 

B.  {?.  Hartsfield,  for  plaintiff.    J.  R.  Pottle,  for  defendant. 

Russell^  J.  This  case  was  submitted  to  his  honor  Judge  Har- 
rell,  of  the  city  court  of  Bainbridge,  for  his  determination  without 
the  intervention  of  a  jury,  and,  after  a  consideration  of  the  evi- 
dence, the  court  rendered  judgment  in  favor  of  the  defendant.  The 
action  was  for  damages  claimed  by  reason  of  the  alleged  breach  of  a 
contract  of  sale,  under  which  the  plaintiff  became  the  purchaser  of 
a  certain  canning  plant.  The  negotiations  were  between  Patter- 
son, the  plaintiff,  who  resided  in  Greenville,  Tenn.,  and  O'Dell, 
who  was  the  general  manager  of  the  defendant  at  Bainbridge,  Ga., 
and  were  all  carried  on  by  correspondence,  which  is  contained  in 
the  record.  The  plaintiff  testified  by  interrogatories,  from  which 
it  appears  that  the  parties  had  never  met  in  person.  Numbers  of 
letters  ^ere  exchanged  and  several  telegrams.  The  correspond- 
ence began  by  a  letter  from  O'Dell  to  Patterson  on  February  5, 
1908,  and  continued  without  intermission  of  more  than  two  or 
three  days  until  April  5,  1908.  It  can  not  serve  any  useful  pur- 
pose to  detail  its  contents.  It  may  be  said  that  Patterson  first  took 
an  option.  He  did  not  comply  with  that  option,  and  still  the  cor- 
respondence was  continued,  and  the  contract  might  have  been  cre- 
ated even  after  the  expiration  of  the  option,  if  it  was  not  apparent 
that  the  minds  of  the  parties  never  did  meet  upon  the  same  thing 
in  the  6ame  sense.  There  was  disagreement  as  to  what  was  actually 
to  be  delivered,  and  much  correspondence  over  this,  without  any  defi- 
nite' understanding.  There  is  likewise  apparent,  all  through  the 
correspondence,  a  determination  on  the  part  of  each  party  to  in- 
sist upon  his  own  preference  as  to  the  method  of  payment.  OT)ell 
insisted,  each  time  that  he  referred  to  it,  that  pa3rment  should  be 
made  at  Bainbridge,  and  Patterson  as  often  insisted  that  OT)ell 
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should  draw  on  him  through  either  bank  in  Q-reenville,  and  he  gave 
references  as  to  his  complete  solvency.  It  would  be  fruitless  to  re- 
fer to  the  number  of  minor  matters  in  the  correspondence  which  in- 
dicate continual  contention,  rather  than  fixed  concurrence  of  opin- 
ion, in  regard  to  the  details  of  the  proposed  bargain.  If  the  state- 
ment of  O'Dell  that  the  canning  plant  was  complete  could  have  been 
insisted  upon  by  Patterson  (and,  of  course,  the  delivery  of  a  com- 
plete plant  could  have  been  demanded  if  the  other  terms  of  the 
first  proposal  had  been  complied  with),  still  there  had  been  no  defi- 
nite acceptance  by  Patterson  of  O'DelFs  offer  prior  to  the  time  that 
O'Dell  notified  Patterson  that  some  of  the  machinery  or  equipment 
was  missing,  and,  of  course,  after  that  time,  if  the  parties  had 
traded  at  all,  O'DelFs'  first  offer  of  a  complete  canning  factory  must 
be  deemed  to  have  been  withdrawn,  and  is  qualified  by  the  lafer 
statement  that  some  of  the  accessories  of  the  canning  factory  had 
been  stolen.  As  Patterson  did  not  know  what  parts  were  missing, 
and  continually  expressed  a  desire  for  transportation  to  come  and 
investigate,  it  could  not  thereafter  be  said  that  the  minds  of  the 
parties  had  agreed,  or  could  agree  on  what  was  actually  to  be  sold 
by  the  one  and  purchased  by  the  other. 

Judgment  affirmed. 


3448.    Atkinson,  receiver,  v.  Fountain. 

Hill,  C.  J.  1.  The  charge,  considered  in  its  entirety,  presented  clearly 
and  correctly,  and  most  favorably  to  the  contentions  of  the  defendant, 
the  law  applicable  to  the  issues  made  by  the  pleadings  and  evidence. 
Portions  of  the  charge,  to  which  exceptions  are  taken,  when  considered 
separately  from  the  context,  contain  slight  inaccuracies,  but  could  not 
have  confused  or  misled  the  jury,  and,  when  considered  in  connection 
with  the  charge  as  a  whole,  are  without  any  material  error. 

2.  Persons  crossing  the  track  of  a  railroad  company  at  a  public-road  cross- 
ing  are  entitled  to  the  protection  of  the  statutes  regulating  the  ap- 
proach of  locomotives  and  cars  to  the  crossing,  no  qiatter  how  the  road 
or  crossing  came  into  existence;  and  there  was  evidence  from  which 
the  jury  could  have  inferred  that  the  plaintiff  was  injured  at  a  public 
crossing  by  the  negligence  of  the  defendant  in  the  violation  of  these 
statutes. 

3.  Irrespective  of  the  question  whether  the  plaintiff  was  injured  at  a  public 
crossing  or  at  a  private  crossing,  there  was  evidence  that  he  was  in- 
jured by  the  defendant  in  running  its  train  at  too  high  a  rate  of  speed, 
and  in  failing  to  exercise  ordinary  care  and  diligence  at  the  place  of 
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the  injury,  especially  in  yiew  of  the  proof  that  it  was  frequently  used 
by  the  public  with  the  knowledge  of  the  defendant  company. 
4.  No  error  of  law  appears,  and,  in  the  light  of  the  injuries  shown,  the 
verdict    (for  $600)    was  small  and  amply  supported  by  the  eyidenoe. 

Judgment  affirmed. 
Decided  January  15,  1912. 

Action  for  damages;  from  city  court  of  Fitzgerald— Judge  Wall. 

April  26,  1911. 

Boiling  Whitfield,  Elkins  &  ^yall,  for  plaintiflE  in  error. 

L.  Kennedy,  McDonald  &  Orantham,  contra. 


3449.     CITIZENS  BANK  OF  FITZGEftALD  v.  BENTON. 

1.  If  an  agent  is  employed  in  order  to  obtain  the  benefit  of  his  expert 
knowledge  or  skill  in  any  particular  business  or  profession,  he  may  be 
clothed  with  discretion  as  to  the  time,  quantity,  and  nature  of  service 
to  be  rendered  by  himself;  and  in  such  case  he  is  liable  alone  for  the 
proper  exercise  of  this  discretion  for  the  benefit  of  his  principal.  Where 
one  agrees  to  exercise  his  skill  as  an  expert  in  determining  whether 
anything  should  be  done,  and,  if  so,  what,  or  to  decide  that  nothing  is 
necessary  to  be  done,  as  the  case  may  be,  this  agreement  is  a  suf- 
ficient consideration  to  support  a  contract  obligating  the  opposite  party 
to  pay  for  such  services;  and  the  contract  may  be  just  as  valid  as  if 
the  duties  to  be  performed  were  minutely  specified. 

2.  In  any  contest  over  the  performance  or  non-performance  of  such  a  con- 
tract, of  course,  the  legal  maxim,  **id  certum  est  quod  certum  reddi 
potest,**  would  control.    There  was  no  error  in  overruling  the  demurrer. 

Decided  Janttaby  15,  1012. 

Action  on  contract;  from  city  court  of  Fitzgerald— Judge  Wall. 
March  25,  1911. 

L.  Kennedy,  for  plaintiff  in  error,  cited:  Oa.  Reports:  1/220; 
101/188;  116/408;  121/312,  716;  73/570;  101/810;  119/6(3); 
123/707,  710;  125/676(4);  39/548;  46/278;  7  Ga.  App.  276; 
14  Wis.  630;  23  Wend.  (N.  Y.)  435;  Clark,  Cont.  10,  64;  7  Am.  & 
Eng.  Enc.  L.  (2d  ed.)  114, 116;  17  Am.  &  Eng.  Enc.  L.  (2d  ed.)  4. 

Otis  IL  Elkins,  contra,  cited:  20  Am.  &  Eng.  Enc.  L.  (2d  ed.) 
49 ;  26  Cyc.  1021 ;  9  Cyc.  250 ;  49  N.  J.  92 ;  1  L.  R.  A.  (N.  S.)  448.   ' 

BussELL,  J.  The  Citizens  Bank  of  Fitzgerald,  on  March  31, 
1906,  by  a  resolution  of  its  stockholders,  appointed  L.  0.  Benton 
as  financial  agent  of  the  bank  for  a  term  of  five  years  expiring 
March  31,  1911.  In  the  resolution  it  was  stipulated  that  Benton 
was  to  be  paid  $500  a  year  for  his  services  as  financial  agent.    Ben- 
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ton's  duties  were  prescribed  as  follows:  "His  duties  as  said  agent 
shall  be  to  examine  and  check  the  books^  papers,  and  business  of  the 
bank  at  such  times  as  he  may  see  proper,  either  personally  or  by 
agent;  to  make  financial  connections  and  secure  correspondents  for 
said  bank,  and  in  general  to  do  and  perform  all  acts  that  he  may 
deem  necessary  or  expedient  for  the  successful  operation  of  said 
bank."  Something  more  than  two  years  later  the  Citizens  Bank  of 
Fitzgerald  went  into  liquidation,  its  business  being  taken  over  by 
another  bank;  and  on  April  3,  1911  (the  period  for  which  the  con- 
tract was  made  having  expired),  Benton  brought  suit  for  $1,500, 
for  three  years  salary  which  he  had  not  received. 

The  defendant  filed  a  demurrer,  in  which  it  is  insisted  generally 
that  the  petition  does  not  set  forth  any  cause  of  action,  and  also 
that  the  alleged  contract  upon  which  the  suit  was  based  was  uni- 
lateral, and  void  for  want  of  mutuality  and  for  lack  of  considera- 
tion. The  demurrer  raised  also  the  point  that  it  was  not  alleged 
that  the  plaintiff  ever  performed  or  offered  to  perform  any  service 
after  March  31,  1908.  The  court  overruled  the  demurrer,  and  the 
present  writ  of  error  is  brought  to  test  the  correctness  of  that  judg- 
ment. The  only  point  worthy  of  serious  consideration,  raised  by 
the  demurrer,  is  the  inquiry  as  to  whether  the  contract  is  so  lack- 
ing in  mutuality  as  to  avoid  it.  In  the  argument  of  counsel  for  the 
plaintiff  in  error  it  is  stressed  that  "Mutuality  of  contract  means 
that  an  obligation  must  rest  on  each  party  to  do  something  in 
consideration  of  the  act  or  promise  of  the  other,  that  is,  neither 
party  is  bound  unless  both  are  bound."  And  the  rulings  in  Cooley 
V.  Moss,  123  Oa.  710  (51  S.  E.  625),  Olessner  v.  Longley,  125  Oa. 
676  (54  S.  E.  753);  Oliver  v.  Reed&r,  7  Ga.  App.  276  (66  S.  E. 
955),  and  other  authorities  setting  forth  the  same  principle,  are 
cited.  That  this  principle  is  well  settled  can  not  be  controverted. 
However,  the  real  question  in  this  case  is,  whether  the  mere  fact 
that  the  character  and  quantity  of  service  to  be  rendered  by  Benton 
was  discretionary  with  him  raises  such  an  implication  that  no  serv- 
ices whatever  would  be  performed  as  would  deprive  the  contract  of 
mutuality  and  render  the  agreement  void. 

To  our  minds  the  fact  that  the  agent^s  duty  was  defined  to  be 
that  of  examining  and  checking  the  books,  papers,  and  business  of 
the  bank  at  such  times  as  he  might  see  proper,  and  to  do  and  per- 
form other  acts  (or  not  do  and  perform  them)  as  he  might  deem 
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necessary  or  expedient  for  the  successful  operation  of  the  bank, 
does  not  necessarily  relieve  him  from  the  necessity  of  performing 
duties  which  the  law  would  assume  to  be  of  value.  Though  the 
occasions  when  service  was  to  be  rendered,  and  the  nature  of  such 
service,  were  left  discretionary  with  the  agent,  it  is  not  to  be  im- 
plied from  that  fact  that  the  contract  was  nudum  pactum.  The  fact 
that  he  was  clothed  with  a  discretion  involved  the  duty  of  exercising 
that  discretion  for  his  principal's  best  interest.  It  is  rather  to  be 
inferred  that  the  bank  relied  upon  the  plaintiffs  skill  and  expert- 
ness,  and  financial  connections,  to  determine  what  was  necessary 
to  be  done;  and  if  at  a  particular  time  it  was  not  necessary  that 
anything  should  be  done,  then,  at  the  option  of  the  agent,  a  policy 
of  inaction  was  to  be  pursued  as  most  profitable.  The  agreement  un- 
der consideration  is  not  unlike  a  contract  for  the  employment  of 
a  physician  or  attorney  at  law  to  do  whatever  may  be  deemed  nec- 
essary for  the  patient  or  client,  as  the  case  might  be,  during  a  speci- 
fied time.  In  such  a  case  there  is,  of  course,  a  reservation  that  if 
it  should  be  best  that  nothing  be  done  for  the  patient  or  client  (as 
the  case  might  be),  the  very  determination  of  that  fact  would  be 
such  an  element  of  value  as  would  supply  consideration  to  the  con- 
tract. If  I  employed  a  physician  by  the  year  it  would  not  be  essen- 
tial to  his  compliance  with  the  contract  that  he  should  compel  me 
to  take  medicine  when  it  was  not  necessary,  but  it  would  be  his  ex- 
press duty  to  direct  me  to  abstain  from  medical  treatment  if,  in 
his  professional  judgment,  medicine   was  unnecessary. 

So  much  as  to  that  portion  of  the  contract  which  appears  to  leave 
the  time  and  manner  of  performance  of  Benton's  duty,  as  financial 
agent,  discretionary  with  himself.  However,  in  any  event,  the  court 
properly  overruled  the  demurrer,  for  the  reason  that  one  duty  was 
unequivocally  assumed  by  the  plaintiff  (though,  considering  the 
contract  as  a  whole,  even  its  positive  statement  would  have  been 
qualified  by  an  element  of  discretion  lodged  in  the  financial  agent). 
That  duty  was  the  making  of  financial  connections  and  securing 
correspondents  for  the  bank.  And  this  phrase,  not  being  qualified 
with  any  such  expression  as  "when  he  may  see  proper,"  or  "as  he 
may  deem  expedient,"  would  have  prevented  the  contract  from  be- 
ing unilateral. 

We  do  not  place  our  ruling,  however,  on  this  portion  of  the  con- 
tract alone,  because,  while  it  is  in  the  power  of  the  defendant  to 
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show  any  neglect  of  Benton's  duty  due  to  a  failure  to  exercise  his 
discretion  properly,  where  he  was  charged  with  discretion,  never- 
theless it  is  undoubtedly  true  that  where  one  agrees  to  exercise  his 
skill  as  an  expert  in  determining  whether  anything  should  be  done, 
and,  if  so,  what,  or  to  decide  that  nothing  is  necessary  to  be  done, 
as  the  case  may  be,  the  contract  is  just  as  valid  as  if  the  duties  to 
be  performed  are  minutely  specified.  The  courts  have  recognized 
the  validity  of  contracts  by  which  one  agrees  to  exercise  his  invent- 
ive ability  for  another,  and  yet  the  inventor  can  not  agree  to  pro- 
duce any  definite  results.  Emerson  v.  Pacific  Coast  Packing  Co., 
96  Minn.  1  (104  N.  W.  573,  1  L.  R.  A.  (N.  S.)  448) ;  Connelly 
Mfg.  Co.  V,  Wattles,  49  N.  J.  92  (23  Atl.  123).  See,  also,  20  Am. 
&  Eng.  Enc.  L.  (2d  ed.)  49;  26  Cyc.  1021. 

2.  In  any  contest  over  the  performance  or  non-performance  of 
such  a  contract,  of  course,  the  legal  maxim,  "id  certum  est  quod 
certum  reddi  potest,"  would  control. 

So  far  as  the  objection  urged  by  the  demurrer  that  Benton  did 
not  tender  to  perform  any  service  after  March  31,  1908,  is  con- 
cerned, it  is  stated  in  the  petition  that  the  bank,  without  Benton's 
consent  or  approval,  went  out  of  business  before  that  time,  and, 
the  bank  itself  having  rendered  performance  on  Benton's  part  im- 
possible, the  tender  of  an  impossibility  would  have  been  nugatory, 
and  is  not  required.  There  was  no  error  in  overruling  the  demur- 
red. Judgment  affirmed. 


3450.     ATLANTIC  COAST  LINE  HAILEOAD  COMPANY  v. 
GORDON  &  COMPANY. 

1.  Under  the  Civil  Code  (1910),  §  4126,  providing  that,  on  cash  sale  of 
cotton  and  certain  other  ap*iciiltiiral  products,  title  does  not  pass  by  de- 
livery, until  the  cash  is  in  fact  paid,  a  sale  so  intended  by  the  parties 
is  no  less  a  cash  sale  because  actual  payment  of  the  cash  is  not  made 
concurrently  with  delivery,  but  is  temporarily  deferred  to  meet  the 
convenience  of  the  parties  in  making  a  settlement. 

2.  While  it  is  true  that  if  a  concealed  principal  sues  upon  a  contract  made 
by  his  agent  in  the  latter's  name,  the  defendant  may  set  off  any  coun- 
ter-claim he  has  against  the  agent  with  whom  he  contracted,  as  if  he 
were  the  principal,  whether  the  counter-claim  grows  out  of  the  contract 
in  question  or  not,  still  this  doctrine  does  not  apply  where  the  person 
contracted  with  by  the  agent  becomes  the  moving  party  and  attempts 
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to  hold  the  concealed  principal,  and  it  appears  that  he  who  is  thus 
moving  did  nothing  and  gave  up  nothing  on  faith  of  the  agent's  appar- 
ent principalship. 

3.  One  who  has  the  right  of  possession  of  personal  property  which  is  con- 
verted by  a  stranger  or  a  mere  wrong-doer  may  sue  in  trover  and  re- 
cover the  full  value  of  the  property,  though  his  right  of  possession  be 
held  under  a  qualified  title  and  only  for  some  special  purpose,  such  as 
security  for  a  debt;  still  the  plaintifTs  recovery  in  such  a  case  is  held  for 
the  benefit  of  himself  and  for  all  others  in  community  of  title  or  poe- 
session  with  him,  as  their  respective  interests  may  appear.  Whenever  a 
plaintiff  who,  though  having  a  right  of  possession,  has  it  only  for  the 
special  purpose  of  securing  a  debt  brings  trover  against  the  person  for 
whose  benefit  he  would,  if  he  recovered  the  full  value  of  the  property, 
hold  the  overplus  beyond  his  debt,  the  court,  on  the  trial  of  the  trover 
case,  will  adjust  the  matter  by  limiting  the  amount  of  his  recovery  to 
the  amoimt  of  the  debt. 

1  Decided  January  15,  1912. 

Trover;  from  city  court  of  Savannah— Judge  Davis  Freeman. 
March  27,  1911. 

P.  W.  Meldrim,  Shelby  Myrick,  for  plaintiff  in  error. 

W.  W.  Gordon  Jr.,  E.  S.  Elliott,  contra. 

Powell,  J.  This  case  has  been  before  this  court  previously. 
See  7  ffa.  App.  354  (66  S.  E.  988).  The  only  point  there  involved 
(as  to  whether  nonsuit  was  proper  because  the  plaintiff  had  not 
shown  the  value  of  the  property  in  dispute)  cuts  no  figure  in  the 
present  record.  The  case  is  in  trover.  The  plaintiflb,  Gordon  & 
Company,  are  cotton  factors  at  Savannah.  Giddens  was  a  customer 
of  theirs  at  Kirkland,  Georgia.  On  January  18,  1908,  they  had 
certain  cotton  of  Giddens's  on  which  they  had  made  advances  to 
an  amount  probably  exceeding  the  value  of  the  cotton.  On  that 
date,  Giddens  himself  being  absent  from  his  place  of  business,  a 
brother  of  his  was  in  charge.  A  man  named  Stone  brought  in  a 
bale  of  cotton  which  the  brother  bought  from  him  for  Giddens,  tell- 
ing Stone  that  Giddens  would  hand  him  the  money  for  it  on  his 
return  to  the  store  on  the  next  day.  This  brother  caused  the  cotton 
to  be  placed  in  the  custody  of  the  defendant,  the  Atlantic  Coast 
Line  Railroad  Company,  and  obtained  a  bill  of  lading  for  it  in  the 
name  of  (Jordon  &  Company,  as  consignees.  When  Giddens  re- 
turned to  the  store  and  Stone  requested  his  money,  Giddens  re- 
fused to  pay  the  price  his  brother  had  named,  and  he  and  Stone  re-  . 
scinded  the  trade  and  so  notified  the  agent  of  the  railroad  company, 
who,  at  their  instance,  issued  another  bill  of  lading,  in  favor  of 
Stone  as  consignor,  and  of  Butler,  Stevens  &  Company,  of  Savan- 
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nah,  as  consignees.  In  due  time  the  railroad  company  delivered  the 
cotton,  on  this  last  bill  of  lading,  to  Butler,  Stevens  &  Company. 
On  January  18,  Giddens  (or  his  brother  writing  in  his  name)  sent 
to  Grordon  &  Company  the  bill  of  lading  first  issued  for  the  cotton, 
writing  to  them,  ^'Please  handle  to  best  advantage ;  please  pay  draft 
made  to  James  Summerlin  for  $55.05/'  Gordon  &  Company  re- 
fused, however,  to  pay  the  draft  mentioned,  because  Giddens^s  ac- 
count was  already  overdrawn.  There  was  also  a  contention  by 
the  plaintiffs  that  Stone  had  authorized  Giddens  to  ship  the  cotton 
to  Gordon  &  Company  for  him,  he  (Stone)  being  a  concealed  prin- 
cipal. Whether  there  is  any  legal  evidence  to  support  this  conten- 
tion we  need  not  determine,  in  the  light  of  what  we  shall  decide  as 
to  the  point.  The  value  of  the  cotton,  as  found  by  the  jury,  was 
$47.19.  The  total  amount  due  Gordon  &  Company  by  Giddens, 
and  upon  which  they  based  their  right  to  have  the  cotton,  was  about 
$35.  The  plaintiflEs'  case  was  based  on  the  theory  that  they  had 
the  right  to  the  possession  of  the  cotton  by  reason  of  the  issuance 
of  the  bill  of  lading,  and  that  the  railroad  company's  action  in 
shipping  it  and  delivering  it  to  Butler,  Stevens  &  Company  was  a 
conversion.  Under  an  instruction  from  the  court  that  if  the  jury 
found  the  issues  in  favor  of  the  plaintiffs,  they  should  find  for  them 
the  full  value  of  the  cotton  as  damages,  the  jury  rendered  a  verdict 
in  favor  of  the  plaintiffs,  for  $47.19. 

1.  If  Stone  was  the  true  owner  of  the  cotton  and  made  a  cash 
sale  of  it  to  Giddens  or  his  brother,  and  the  cash  was  not  paid  him, 
no  title  ^passed  out  of  him  to  Giddens,  and  none  from  Giddens  to 
the  plaintiffs;  and  in  that  event  the  plaintiffs  could  not  recover. 
In  this  State  the  title  to  cotton  and  certain  other  agricultural  prod- 
ucts sold  on  cash  sale  does  not  pass  by  delivery,  until  the  cash  is  in 
fact  paid.  Civil  Code  (1910),  §  4126.  The  fact  that  Stone  agreed 
to  await  the  return  of  Giddens  on  the  next  day  after  he  delivered 
the  cotton  to  Giddens's  brother  before  receiving  the  cash  in  hand 
did  not  make  it  a  credit  sale,  if  a  cash  sale  was  intended.  McCall 
V.  Hunter,  8  Oa.  App.  613  (70  S.  E.  59) ;  Flannery  v.  Harley,  117 
Oa.  483  (43  S.  E.  765). 

2.  The  plaintiffs  claim  that  there  was  evidence  that  Giddens,  in 
shipping  the  cotton  to  Gordon  &  Company,  was  acting  for  Stone 
as  concealed  principal,  and  relies  upon  the  doctrine  that  if  the  con- 
cealed principal  sues  on  a  contract  made  by  his  agent,  the  defendant 
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may  set  of!  any  counter-claim  he  has  against  the  agent  with  whom 
he  contracted  as  principal,  whether  the  counter-claim  grew  out  of 
the  contract  in  question  or  not  (as  to  which,  see  Durant  L,  Co.  v. 
Sinclair  L,  Go,,  2  Oa.  App.  209  (4),  58  S.  E.  485,  and  citations). 
This  principle  would  plainly  have  been  applicable  if  Giddens  were 
acting  as  agent  for  Stone  as  concealed  principal  and  Gordon  &  Com- 
pany had  honored  the  draft,  or  if  Stone,  or  any  one  holding  under 
him,  were  attempting  to  hold  Gordon  &  Company  in  any  wise  liable 
for  the  price  of  the  cotton,  but  we  do  not  think  that  it  is  applicable 
here,  where  Gordon  &  Company  did  nothing  and  gave  up  nothing  on 
the  faith  of  Giddens^s  ownership  of  the  cotton.  The  reason  of 
the  rule  does  not  extend  to  such  cases;  and  the  rule  should  not. 
Be  that  as  it  may,  the  only  proof,  so  far  as  we  see,  of  the  exist- 
ence of  any  such  relationship  between  Stone  and  Giddens  is  found 
by  implication  from  a  declaration  contained  in  one  of  Giddens's 
subsequent  letters  to  Gordon  &  Company.  As  between  the  parties 
to  this  suit  the  admissions  and  declarations  of  Giddens  as  to  such 
matters  were  mere  hearsay  and  of  no  probative  value. 

3.  But  after  all,  there  is  one  absolute  and  controlling  reason 
why  the  verdict  can  not  stand.  Take  the  claims  of  Gordon  &  Com- 
pany at  their  highest,  their  only  right  to  this  cotton  is  to  hold  it 
for  the  protection  of  their  factor^s  lien,  for  some  $35.  If  we  could 
concede  their  lien  and  their  right  to  the  possession  of  the  cotton  as 
security  therefor,  still  it  must  be  remembered  that  they  are  not 
suing  a  stranger  to  the  title.  The  railroad  company,  in  commit- 
ting the  alleged  conversion,  was  acting  on  behalf  of  the  person 
holding  the  general  title  to  the  property,  and,  for  the  purposes  of 
this  suit,  stands  (to  speak  metaphorically)  in  that  person's  shoes. 
It  is  undoubtedly  true  that  one  having  a  right  of  possession  may  sue 
a  stranger  or  mere  wrong-doer  in  trover,  anc^  recover  the  full  value 
of  4;he  property,  though  his  right  of  possession  rests  on  only  a  quali- 
fied title.  In  such  case  the  money  recovered  is  held  by  the  plaintiff 
for  the  benefit  of  himself  and  all  others  in  community  of  possession 
or  title  with  him,  as  their  respective  interests  may  appear.  Com- 
pare Kaufman  v.  Seaboard  Air-Line  Railway,  ante,  248  (73  S.  E. 
592).  If  the  defendant  in  the  trover  suit  has  an  interest 
in  the  property,  so  that  in  the  event  of  a  recovery  the  plaintiff 
would,  under  the  rule  just  mentioned,  hold  any  money  recovered 
wholly  or  partly  for  his  (the  defendant's)  benefit,  the  rights  of  the 
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respective  parties  may  be  adjusted  in  the  trover  suit,  where  the 
plaintiff  elects  to  take  a  money  verdict ;  and  if  the  plaintiff^  though 
having  a  right  of  possession,  is  entitled  to  hold  that  possession  only 
as  security  for  a  debt,  and  the  defendant  is  the  one  to  whom  the 
property  would  go  after  the  debt  is  paid,  the  plaintiff  in  the  trover 
suit  can  in  no  event  recover  a  money  judgment  for  more  than 
the  amount  of  his  debt.  In  such  cases,  if  the  rule  were  other- 
wise, a  multiplicity  of  suits  would  arise.  For  instance,  we  will  say 
that  A.  has  pledged  an  article  worth  $40  to  B.  in  pawn,  for  a  debt 
of  $10,  and  illegally  takes  it  out  of  B.'s  possession.  B.  sues  him  in 
trover.  If  he  were  to  recover  $40,  the  full  value  of  the  ari;icle,  he 
would  at  once  hold  $30  for  A.'s  use  and  benefit,  as  to  which  A. 
might,  upon  demand,  maintain  an>  action  for  money  had  and  re- 
ceived. Therefore,  the  rule  is  that  in  all  such  cases  the  plaintiff's 
money  verdict  will  be  so  limited  as  to  represent  his  ultimate  rights. 
A  fair  application  of  this  rule  is  found  in  those  cases  where 
property  is  sold  on  conditional  sale,  and,  upon  default  on  the  pur- 
chaser's part,  the  seller  brings  trover.  In  such  cases  it  has  been 
uniformly  held  that  the  plaintiff's  recovery  can  never  exceed  the 
amount  of  his  debt.  See  Elder  v.  Woodruff  Hdwe.  Co,,  9  Oa,  App. 
484  (71  S.  E.  806),  and  cit.  Whenever,  in  a  trover  case,  the  proof 
shows  .that  the  interest  of  tlie  plaintiff  is  less  than  absolute  owner- 
ship, and  the  defendant  is  the  owner  of  the  general  property,  tlie 
measure  of  damages  will  be  the  value  of  the  plaintiff's  interest 
therein,  whatever  that  may  be.  IToJmes  v.  Langston,  110  Oa,  861, 
867  (36  S.  E.  251),  (a  case  between  pledgor  and  pledgee).  "A 
creditor's  recovery  from  his  debtor  in  an  action  of  trover  for  con- 
verting collaterals  can  not  exceed  the  amount  of  tlie  debt  with  legal 
interest."  Bell  v.  Ober,  96  Ga,  214  (23  S.  E.  7).  See,  generally, 
on  the  subject.  Hays  v.  Jordan,  S5  Ga,  741  (11  S.  E.  833,  9  L.  R.  A. 
373).  In  the  case  at  bar,  if  the  railroad  company  committed  any 
conversion  as  against  the  plaintiffs,  it  did  so  under  instructions 
from  both  Giddens  and  Stone,  and,  thus  having  become  their 
agents  in  the  matter,  is  entitled  to  justify  and  defend  under  what- 
ever rights  they  would  have  been  entitled  to  set  up  if  the  plain- 
tiffs' action  were  proceeding  against  them  or  eitlier  of  them,  in- 
stead of  proceeding  as  it  does  against  the  carrier.  Therefore,  in 
no  event  should  the  plaintiffs'  recovery  exceed  the  amount  of  their 
debt.  Judgment  reversed. 
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3451.    WiLKiNS  V.  Barnbs. 

Hill,  G.  J.  This  case  is  controlled  by  the  repeated  rulings  of  this  court 
and  of  the  Supreme  Court,  following  section  5585  of  the  Ciyil  Code 
of  1895  (section  6204  of  the  Civil  Code  of  1910),  that  unless  the  ver- 
dict was  demanded  by  the  law  and  the  evidence,  the  first  grant  of  a 
new  trial  will  not  be  disturbed.  Holland  v.  Williams,  3  Oa.  App,  636 
(60  S.  E.  331),  and  cases  there  cited;  Smith  v.  Maddox-Rucker  Bank- 
ing Co.,  135  Oa.  151  (68  S.  E.  1031).  Judgment  affirmed. 
Decided  Januabt  15,  1912. 

Appeal;  from  Walton  superior  court— Judge  Brand.    April  29, 

1911. 

W.  0.  Dean,  for  plaintiff  in  error.    0.  Roberts,  contra. 


3452.     FREEMAN  r.  MAXWELL  FURNITURE  CO. 

The  discretion  of  the  judge  of  the  superior  court  in  the  first  grant  of  a 
new  trial  upon  certiorari  will  not  be  oontrolled,  unless  it  is  manifest 
that  there  was  an  abuse  of  discretion. 

DEcn>ED  Januabt  15,  1912. 

Certiorari;  from  Richmond  superior  court— Judge  H.  C.  Ham- 
mond.   March  15,  1911. 

/.  8.  Peebles  Jr.,  T.  F,  Harrison,  for  plaintiff  in  error. 

B.  B.  McCowen,  contra. 

RussBLL,  J.  Upon  the  hearing  the  judge  of  the  superior  court 
entered  a  judgment  sustaining  the  certiorari,  with  cost  against  the 
defendant  in  certiorari.  No  final  direction  was  given  to  the  case, 
and,  though  the  judge  of  the  superior  court,  in  his  discretion,  might 
have  instructed  the  lower  court  upon  the  principles  which  should 
govern  another  trial,  this  duty  was  not  mandatory.  The  sustain- 
ing of  a  certiorari,  without  the  entry  of  a  final  disposition  of  the 
case,  has  the  same  effect  as  the  granting  of  a  new  trial  upon  motion 
therefor. 

There  were  several  errors  in  the  trial  in  the  justice^s  court,  any 
one  of  which  would  have  authorized  the  judge  to  sustain  the  certi- 
orari. Nothing  is  better  settled  than  the  principle  announced  in 
Fair  v.  Metropolitan  Life  Insurance  Co.,  2  Oa,  App.  376  (58  S.  E. 
498) :  "Unless  the  judgment  rendered  is  absolutely  demanded  by 
the  evidence,  the  first  grant  of  a  new  trial  on  certiorari  will  not  be 
interfered  with."    The  case  at  bar  seems  to  be  controlled  by  the 
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ruling  in  Rhodes  Furniture  Co.  v.  Jenkins,  2  Oa.  A  pp.  475  (58 
S.  E.  897),  but  from  the  testimony  in  the  record  there  is  some 
question  as  to  which  party  rescinded  the  contract.  Another  trial 
may  more  satisfactorily  resolve  this  doubt  in  favor  of  one  party  or 
the  other.  Judgment  affirmed. 


3461.    Manbeok  v.  Holtzendorp. 

Htt.t.,  C.  J.  On  the  trial  of  the  claim  case  in  the  justice's  court  the  evi- 
dence demanded  the  verdict  in  favor  of  the  claimant  as  rendered,  and 
there  was  no  error  by  the  judge  of  the  superior  court  in  overruling  the 
certiorari.  Judgment  affirmed. 

Decidep  January  15,  1912. 

Certiorari;    from    Ben    Hill    superior    court — Judge    Whipple. 

April  14,  1911. 

L.  Kennedy,  for  plaintiff.    Clayton  Jay,  contra. 


3463.     ILLINOIS  CENTRAL  RAILROAD  CO.  v,  DOUGHTY. 

Under  the  Mississippi  statute  (Code  of  Mississippi  (1906),  {  4851),  which 
provides,  **  Every  bill  of  lading  or  other  instrument  in  the  nature  or 
stead  thereof,  acknowledging  receipt  of  property  for  transportation, 
shall  be  conclusive  evidence  in  the  hands  of  a  bona  fide  holder  for 
value,  whether  by  assignment,  pledge,  or  otherwise,  as  against  the  per- 
son or  corporation  issuing  the  same,  that  the  property  has  been  so  re- 
ceived,** where  a  transportation  company  has  issued  a  bill  of  lading 
for  so  many  bales  of  cotton,  weighing  so  many  pounds,  and  describes  it 
as  being  marked  with  certain  letters  of  the  alphabet,  and  the  com- 
pany tenders  to  a  bona  fide  holder  of  the  bill  of  lading  the  specified 
number  of  bales,  which  in  fact  weigh  less  than  the  weight  staled,  and 
are  marked  with  different  letters,  and  the  holder  of  the  bill  of  lading 
accepts  the  cotton,  but  stipulates  that  he  does  not  accept  it  in  satisfac- 
tion of  the  bill  of  lading,  and  sues  the  carrier,  and  it  appears  that  the 
marks  on  the  cotton  were  immaterial  in  fixing  its  value,  held,  that  the 
carrier  may  show  that  the  cotton  tendered  by  it  was  the  identical  cot- 
ton received  by  it,  despite  the  discrepancy  in  marks;  but  it  is  li- 
able for  the  shortage  in  weight. 

Decided  January  15,  1912. 

Attachment;  from  city  court  of  Richmond— Judge  W.  P.  Eve. 

May  8,  1911. 

Joseph  B.  &  Bryan  Cumming,  for  plaintiff  in  error. 

C.  H,  &  R.  S^  Cohen,  contra. 
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Powell,  J.  A  dealer  in  cotton  at  Grenada,  Mississippi,  caused 
a  compress  company  to  deliver  on  his  behalf  to  the  Illinois  Central 
Railroad  Company  a  lot  of  cotton  for  shipment  to  Savannah,  Geor- 
gia, and  received  therefor  a  bill  of  lading  describing  it  as  100  bales 
of  cotton  weighing  51,990  pounds,  marked  "Payk."  This  bill  of 
lading  was  transferred  to  the  plaintiff,  Doughty,  who  took  it  as  a 
bona  fide  holder  for  value.  He  demanded  the  100  bales  of  cotton 
of  this  weight  and  marking.  The  delivering  company  at  Savannah 
(the  Illinois  Central  Company  having  undertaken  to  deliver  it 
through  connecting  carriers)  was  unable  to  find  any  such  cotton, 
but  tendered  100  bales  marked  "Park,"  and  of  some  200  pounds 
less  weight.  Under  an  agreement  between  the  plaintiff  and  the  rail- 
road company,  he  accepted  this  cotton  "without  prejudice," 
and  sold  it  for  the  benefit  of  whom  it  might  concern.  He  showed 
that  he  had  bought  the  cotton  as  being  of  a  certain  grade,  though 
he  had  no  information  as  to  the  grade  except  what  the  seller  rep- 
resented, and  the  seller,  it  appeared,  had  not  actually  graded  the 
cotton  before  shipment.  The  railroad  company  undertook  to  show 
that  the  cotton  which  was  delivered  to  it  was  marked  "Park"  and 
not  "Payk,"  and  that  the  cotton  which  it  received  was  the  identi- 
cal cotton  which  it  tendered  in  delivery;  indeed,  contended  that 
the  letters  designated  as  "Payk"  in  the  bill  of  lading  were  not  the 
letters  "Payk,"  but  were  the  letters  "Park,"  and  that  what  the 
plaintiff  claimed  to  be  a  "y"  was  in  fact  an  "r";  but  as  the  judge 
who  tried  the  case  without  the  intervention  of  a  jury  foimd  that 
the  bill  of  lading  contained  the  "  y, "  that  finding  is  binding  on  tliis 
court.  The  showing  under  the  defendants  proof,  which  was  first 
tentatively  admitted  and  then  ruled  out,  was  vpry  conclusive  that 
it  tendered  in  delivery  the  same  cotton  which  it  had  received.  The 
court  ruled  out  this  evidence,  on  the  ground  that  its  admission  was 
forbidden  by  a  statute  of  the  State  of  Mississippi,  where  the  ship- 
ino't  was  made,  which  is  contained  in  the  Mississippi  Code,  §  4851, 
as  follows:  "Every  bill  of  lading  or  other  instrument  in  the  nature 
or  stead  thereof,  acknowledging  receipt  of  property  for  transporta- 
tion, shall  be  conclusive  evidence  in  the  hands  of  a  bona  lide  holder 
for  value,  whether  by  assignment,  pledge,  or  otherwise,  as  against 
the  person  or  corporation  issuing  the  ?anie,  that  the  property  has 
been  so  received."  It  was  conceded  that  the  marking  of  the  cot- 
ton was  immaterial  except  for  purposes  of  identification;  that  it 
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neither  added  to  nor  detracted  from  its  valoe  in  any  sense;  that 
it  designated  neither  weight  nor  grade. 

We  think  that  the  court  erreil  in  ruling  out  the  te&timonv  offered 
by  the  defoidant.  The  bill  of  lading  was  conclusive  upon  the  com- 
pany both  as  to  the  number  of  bales  and  as  to  the  weight,  and,  » 
far  as  these  things  tende<l  to  fijc  \^lue,  bound  tlie  company  to  de- 
liver to  the  bona  fide  holder  of  the  bill  of  lading  cotton  of  that  value. 
The  proof  which  was  offered  was,  therefore,  not  admissible  for  the 
purpose  of  contradicting  the  bill  of  lading  in  these  respects,  but  was 
admissible  to  show  the  other  element,  that  the  cotton  which  the 
plaintiff  phipped  was  not  of  the  grade  he  representetl  it  to  be :  and 
this  was  a  material  element  in  fixing  the  liability  of  the  carrier. 
The  bill  of  lading  made  no  representation  as  to  the^  grade  of  the 
cotton,  and  it  was  essential  as  a  part  of  the  plaintiff's  case  for  him 
to  prove  what  the  grade  was.  The  mere  fact  that  the  person  who 
sold  to  him  represented  that  it  was  of  a  certain  grade  would  not 
supply  that  element  of  the  case.  And  even  if  there  had  been  testi- 
mony from  him  that  the  cotton  which  he  delivered  was  in  fact  of  a 
certain  grade,  it  would,  nevertheless,  have  been  permissible  for  the 
company  to  show  that  it  delivered  this  identical  cotton,  and  that 
it  did  not  come  up  to  the  grade  which  the  plaintiffs  testimony  had 
tended  to  establish.  The  rejected  testimony  should  have  been  ad- 
mitted ;  and,  under  the  law  as  applied  to  this  bill  of  lading,  the  car- 
rier should  have  been  held  liable  for  the  deficiency  in  weight,  but 
not  liable  for  the  deficiency  in  grade.  We  think  this  is  in  har- 
mony with  the  decisions  of  the  Supreme  Court  of  Mississippi,  con- 
struing the  statute  of  that  State.  See  Yazoo  Ry.  Co.  r.  Bent,  94 
Miss.  681  (29  L.  R.  A.  (N.  S.)  821,  47  So.  805) :  Lloyd  r.  Kansas 
City  R.  Co.,  88  Miss.  422  (40  So.  1006) ;  111.  Cen.  R.  Co.  r.  Lan- 
cashire, 79  Miss.  114  (30  So.  43) ;  Hazard  v.  111.  C.  R.  Co.,  67  Miss, 
32  (7  So.  280).  Judgment  reversed. 


3465.     Hickman  r.  Bbll. 

Powell,  J.  1.  The  defendant,  being  sued  on  a  note,  filed  two  pleas:  (1)  non 
est  factiun;  (2)  what  was  called  a  plea  of  estoppel  by  conduct  mislead- 
ing the  defendant  into  a  belief  that  the  debt  had  been  paid.  The  evi- 
dence established  no  legal  defense  under  the  second  plea.  Held,  that  the 
eourt  did  not  err  in  restricting  the  jury  to  a  consideration  of  the  de* 
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fense  made  by  the  other  plea,  as  to  which  there  was  a  conflict  in  the  evi- 
dence. Kelly  V.  Strouae,  116  On.  872  (2a),  (43  S.  E.  280);  Crew  T. 
Hutche8on,  115  Oa,  511   (2),   (42  S.  £.  16). 

2.  In  the  absence  of  written  request,  it  is  not  reversible  error  for  the  court 
to  omit  to  instruct  the  jury  as  to  the  burden  of  proof  in  a  civil  case. 
Central  Ry.  Co.  v.  Manchester  Mfg.  Co.,  6  Qa.  App.  254  (2),  257  (64 
8.  £.  1128). 

3.  Where  an  issue  of  forgery  is  before  the  jury  for  trial,  and  papers  con- 
taining the  signature  of  the  alleged  signer  of  the  instrument  in  ques- 
tion are  offered  in  evidence,  a  general  objection  of  irrelevancy  does  not 
present  the  specific  point  that  the  genuineness  of  the  signatures  on  the 
papers  offered  for  comparison  has  not  been  shown.    Judgment  affirmed. 

Decided  Januaby  15,  1912. 

Complaint ;  from  city  court  of  Waynesboro— Judge  Davis.    April 
24,  1911. 
H.  J.  Fullbright,  for  pfaintiff  in  error. 
E.  L.  Brinson,  A.  P.  Bell,  contra. 


3466.    BANK  OP  SOUTHWESTERN  GEOBGIA  v.  EMPIRE 
LIPE  INSURANCE  COMPANY. 

The  proper  practice  in  a  claim  case,  where  the  claimant  fails  to  put  in  an 
appearance,  is  either  to  dismiss  the  claim,  or  to  have  the  plaintiff  make 
out  his  case  and  take  a  verdict  finding  the  property  subject  to  the  execu- 
tion; and  where  the  entry  of  levy  on  the  execution  recites  that  at  the 
time  of  the  levy  the  property  levied  upon  was  in  the  possession  of  the 
defendant  in  execution,  this  would  make  out  a  prima  facie  case  in  be- 
half of  the  plaintiff  in  fi.  fa.,  and  would  cast  the  burden  upon  the  claim- 
ant, and,  in  the  absence  of  the  claimant,  would  entitle  the  plaintiff  in 
fi.  fa.  to  a  verdict  finding  the  property  levied  upon  subject. 
Decided  January  16,  1912. 

Levy  and  claim ;  from  city  court  of  Leesburg— Charles  H.  Beaz- 
ley,  judge  pro  hac  vice.    April  21,  1911. 

W.  A.  Dodson,  for  plaintiff  in  error. 

Tipton  &  Passmore,  contra. 

Hill,  C.  J.  This  was  a  claim  case,  and  the  only  issue  raised 
for  the  decision  of  this  court  is  whether  the  trial  judge  erred  in 
allowing  the  plaintiff  in  fi.  fa.  to  join  issue  and  take  a  verdict  find- 
ing the  property  levied  upon  subject,  where  there  was  no  appearance 
for  the  claimant.  The  plaintiff  in  error  insists  that  the  claim  should 
have  been  dismissed.  In  National  Furniture  Co.  v.  Edwards,  105 
Ga.  240  (31  S.  E.  161),  it  is  held  that  "the  proper  practice  in  a 
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claim  case^  where  the  daimant  fails  to  put  in  an  appearance,  would 
be  either  to  dismiss  the  claim,  or  for  the  plaintiff  to  make  out  his 
case  before  he  would  be  entitled  to  a  verdict  or  judgment  subject- 
ing the  property."  Under  this  decision,  when  the  case  was  called 
for  trial  and  the  claimant  was  absent  and  unrepresented,  the  trial 
judge  could  either  have  granted  a  motion  to  dismiss  the  claim,  or 
have  allowed  the  plaintiff  to  make  out  his  case  and  take  a  verdict 
finding  the  property  subject ;  and,  at  the  instance  of  the  plaintiff  in 
the  court  below,  the  latter  course  was  adopted.  Did  the  plaintiff 
make  out  his  case  ?  It  does  not  appear  that  he  introduced  any  evi-. 
dence.  The  recital  in  the  bill  of  exceptions  is  that  he  tendered  is- 
sue, impaneled  a  jury,  and  proceeded  to  take  a  verdict  finding  the 
property  subject.  The  execution,  with  the  entry  of  the  levy,  was  a 
part  of  the  papers  before  the  court  even  if  not  formally  introduced 
in  evidence,  and  the  entry  of  the  levy  made  by  the  sheriff  on  the 
execution,  recited  that  at  the  time  of  the  levy,  the  property  levied 
upon  was  in  the  possession  of  the  defendant  in  execution.  This  was 
sufiScient  to  make  out  a  prima  facie  case  and  to  cast  the  burden  upon 
the  claimant.  Where  the  claimant  was  not  present  to  carry  this 
burden,  it  seems  that  the  plaintiff  wai  entitled  to  a  verdict  finding 
the  property  subject  to  the  execution.  Civil  Code  (1910),  §  5170. 
There  was  no  error.  Judgment  affirmed. 


3474.    Draper  &  Co.  r.  Burr  Manufacturing  Co. 

Hill,  C.  J.  This  was  a  suit  in  a  justice's  court,  upon  an  open  aoeount 
verified  by  the  affidavit  of  the  plaintiff.  When  called  for  trial,  no 
counter-affidavit  was  filed,  and  the  case  was  in  default,  and  judgment 
was  rendered  for  the  plaintiff.  Subsequently  the  defendant  appeared 
and  filed  a  plea,  and  entered  an  appeal  from  the  judgment  to  a  jury  in 
the  justice's  court.  When  the  appeal  was  reached  for  trial  the  justice 
struck  the  plea  because  filed  too  late,  and  dismissed  the  appeal.  On 
certiorari  the  justice  was  sustained.  HcW,  no  error.  Civil  Code  (1910), 
§  4730;  Odell  V.  Meachatn,  114  On.  910;  Rockmore  v.  Cullen,  94  Oa,  648. 

Judgment  affirmed. 
Decided  January  15,  1912. 

Certiorari;  from  Decatur  superior  court — Judge   Frank  Park. 

May  14,  1911. 

John  R.  Wilson,  for  plaintiffs  in  error* 

Russell  &  Custer,  W,  0.  Fleming,  contra. 


21 


Digitized  by  VjOOQ IC 


OCTOBER  TERM,  1911.  mq  Ga. 

3476.    WASHINGTON  COUNTY  v.  HOLLIMAN. 

Where  this  court,  upon  Exception  to  nonsuit,  passes  on  the  legal  suffi- 
ciency of  the  evidence,  and  it  is  held  sufficient  to  support  a  verdict  in 
the  plaintiff's  favor,  and  upon  a  retrial  of  the  case  on  substantially  the 
same  evidence  a  verdict  for  the  plaintiff  is  rendered,  and  the  case  is 
brought  to  this  court  again,  with  no  new  question  presented,  but  on  the 
sole  assignment  of  error  that  the  verdict  is  without  evidence  to  sup- 
port it,  it  is  the  duty  of  this  court  to  affirm  the  judgment  with  damages. 
Decided  January  15,  1912. 

Action  for  damages ;  from  city  court  of  Sandersville— Judge  Jor- 
dan.   April  5,  1911. 

T.  W,  Evans,  Hardwich  &  Wright,  for  plaintiff  in  error. 

Evans  &  Evans,  contra. 

Powell,  J.  When  this  case  was  here  before  (8  Oa.  App,  718 
70  S.  E.  100),  on  exception  to  nonsuit,  we  held  that  whether  the 
defendant  was  guilty  of  negligence  and  whether  the  plaintiff  was 
guilty  of  contributory  negligence  were  jury  questions,  under  the 
evidence  as  then  presented.  The  evidence  in  the  present  record 
is  substantially  the  same,  though,  perhaps,  a  little  stronger  in  the 
plaintiff's  favor.  The  retrial  of  the  case  resulted  in  a  verdict  for 
the  plaintiff.  The  only  exception  is  that  the  verdict  is  contrary 
to  the  evidence.  Even  if  it  were  likely  that  this  court  would  change 
its  views  so  soon  on  the  questions  presented  alike  by  the  former  and 
the  present  records,  it  has  not  the  right  or  legal  power  to  do  so, 
so  far  as  affects  this  case.  The  plaintiff  in  error  certainly  could  not 
have  hoped  for  any  benefit,  other  than  delay,  from  bringing  the 
case  to  this  court.  As  we  can  not  escape  the  conclusion  that  the 
case  is  brought  for  delay  only,  it  is  our  duty  to  award  damages. 

Judgment  affirmed,  with  damages. 


3479.     CHABLESTON  &  WESTERN  CAROLINA  RAILWAY 
CO.  r.  ANCHORS. 

1.  Before  the  act  of  CongreBs  of  April  22,  1908  (35  Stat.  65,  c.  149,  U.  S. 
Comp.  St.  Supp.  1909,  p.  1171),  known  as  the  Federal  "employer's  lia- 
bility act,**  applies  to  an  action  for  damages  brought  against  a  rail- 
road company  by  one  of  its  employees  for  injuries  received  in  the  serv- 
ice of  the  company,  it  must  appear,  (1)  that  the  railroad  company  is 
an  interstate  carrier;    (2)    that,  as  to  the  transaction  through  which 
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the  injury  occurred,  it  was  at  the  time  engaged  in  interstate  commerce; 
and  (3)  that  the  injured  employee  was  at  the  time  engaged  in  interstate 
commerce. 
2.  Where  the  foreman  of  a  gang  of  railroad  track  hands  is  injured  hy  be- 
ing struck  in  the  eye  by  a  particle  of  iron  put  in  flight  by  a  negligent 
stroke  of  a  hammer  in  the  hands  of  one  of  the  men  working  under  him, 
and  it  appears  that  the  business  on  hand  at  the  time  of  the  injury  was 
the  taking  up  and  relaying  of  one  of  the  rails  of  the  track,  it  is  held 
that  the  parties  were  not  engaged  in  interstate  commerce,  notwith- 
standing that  the  track  in  question  may  have  been  devoted  to  the  pas- 
sage* of  interstate,  as  well  as  intrastate,  trains,  and  notwithstanding 
that  the  railroad,  in  a  general  sense,  may  have  been  an  interstate  car- 
rier. To  such  a  transaction  the  Federal  statute  does  not  apply. 
Decided  Jaxuaby  15,  1912. 

Action  for  damages ;  from  city  court  of  Richmond  county — Judge 
W.  P.  Eve.    May  24,  1911. 

Anchors  sued  the  Cliarleston  &  Western  Carolina  Railway  Com- 
pany for  the  loss  of  an  eye,  resulting  from  alleged  acts  of  negligence 
as  set  out  in  the  petition.  The  case  came  to  this  court  on  exceptions 
to  the  overruling  of  a  demurrer  to  the  petition. 

The  plaintiff  was  employed  hy  the  defendant  as  foreman  of  a 
gang  of  track  hands,  working  on  the  track  of  said  road  near  Mc- 
Cormick,  S.  C,  over  which  the  defendant  operated  trains  back  and 
forth  between  Georgia  and  South  Carolina.  One  of  the  track  hands 
working  under  him  struck  the  blow  from  which  the  injury  to  his 
eye  resulted.  Paragraph  2  of  the  petition  reads  as  follows :  "  Said 
defendant  is  a  common  carrier,  owning  a  line  of  railroad  between 
the  city  of  Augusta  in  the  State  of  Georgia,  and  the  city  of  Spar- 
tanburg in  the  State  of  South  Carolina,  and,  on  the  date  of  the 
injury  herein  complained  of,  was  engaging  in  commerce  between 
the  State  of  Georgia  and  the  State  of  South  Carolina  and  between 
the  several  States,  and  the  injury  hereinafter  complained  of  was 
sustained  by  plaintiff  while  he  was  employed  by  said  defendant 
carrier  in  said  interstate  commerce,  and  defendant  is  liable  in  dam- 
ages therefor  under  the  act  of  Congress  of  April  22,  1908,  which 
declares  that  such  an  employee  may  recover  from  such  a  common 
carrier,  for  ^injury  or  death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents,  or  employees  of  such 
carrier ;  or  by  reason  of  any  defect  or  insufficiency  due  to  its  negli- 
gence in  its  cars,  engines,  appliances,  machinery,  track,  road-bed, 
works,  boats,  wharves,  or  other  equipment.'  "  It  is  further  stated 
that  the  work  in  which  the  plaintiff  and  the  other  servant  of  the 
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company  were  engaged  was  the  taking  up  and  replacing  of  one  of 
the  rails  of  the  track,  and  that  the  work  was  being  rushed,  so  that 
an  interstate  train  could  pass  on  schedule.  The  demurrer  was 
upon  various  grounds,  the  chief  ground  insisted  upon  being  that 
the  petition  set  out  no  cause  of  action  under  the  said  act  of  Con- 
gress of  1908,  because  the  plaintiff,  being  a  track  hand  engaged 
in  repairing  a  track  in  South  Carolina  at  the  time  of  the  injury, 
was  not  employed  in  interstate  commerce  within  the  meaning  of 
that  act ;  and  that  the  defendant,  as  to  the  transaction  in  question, 
was  not  so  engaged.  The  demurrer  was  overruled  upon  all  the 
grounds. 

William  K.  Miller,  for  plaintiff  in  error.  , 

William  H.  Fleming,  contra. 

Powell,  J.     (After  stating  the  foregoing  facts.) 

The  sole  question  involved  is  whether  the  act  of  Congress  of 
April  22,  1908,  known  as  the  Federal  "employer's  liability  act,'* 
applies  to  this  transaction.  That  statute,  by  its  terms,  relates  only  to 
liability  of  carriers  by  railroad  "  while  engaged  in  commerce  between 
any  of  the  several  States"  to  persons  "while  employed  by  such 
carrier  in  such  commerce."  It  will  be  called  to  mind  that  the  prior 
act  of  Congress  on  the  same  subject  (the  act  of  1906)  was  declared 
unconstitutional  by  the  Supreme  Court  of  the  United  States  in 
Howard  v.  Illinois  Central  R.  Co.,  207  TJ.  S.  463  (52  L.  ed.  297), 
on  the  ground  that  it  applied  to  all  carriers  who  were  generally 
engaged  in  interstate  commerce,  as  to  all  employees,  whether  the 
carrier  and  the  employee  were  at  the  time  of  the  injury  actually 
engaged  with  commerce  of  that  character  or  not.  The  present  law 
was  enacted  with  its  limitations  with  the  special  object  in  view  of 
cutting  out  the  constitutional  objection  for  which  the  prior  law 
had  been  declared  invalid.  The  present  law  emphasizes  three  things 
which  must  concur  before  its  provisions  are  applicable:  (1)  the  rail- 
road company  in  question  must  engage  in  interstate  commerce; 
(2)  it  must  at  the  time  of  the  injury  in  question  be  engaging  in 
that  character  of  commerce,  as  contradistinguished  from  such 
purely  local  matters  as  it  may  also  engage  in;  (3)  the  injured  serv- 
ant must  also  at  the  time  of  receiving  his  injury  be  engaging  in 
interstate  commerce.  That  the  carrier  in  this  case  was  generally 
engaged  in  interstate  commerce  is  not  in  question.  The  remaining 
questions  are  whether,  at  the  time  the  injury  complained  of  was 
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received,  it  was  engaging  in  interstate  commerce,  and  whether  the 
injured  employee  was  engaging  in  that  character  of  commerce  at 
that  time.  To  narrow  the  point  a  little  more,  the  concrete  ques- 
tion is  whether  the  work  of  repairing  a  defective  rail  in  a  track  over 
which  a  railroad  company  carries  on  its  transportation,  both  local 
and  interstate,  is  of  itself  an  act  of  engaging  in  interstate  com- 
merce. 

It  is  very  difficult  to  impose  the  limitations  of  a  definition  upon 
the  word  "commerce"  as  used  in  the  Federal  constitution.  How 
this  term,  which  originally  was  considered  as  almost  synonymous 
in  meaning  with  the  word  "  trade,"  has  been  enlarged  so  as  to  in- 
clude contracts,  transportation,  ways,  means,  and  agencies,  and  even 
instrumentalities  by  which  commercial  intercommunications  are 
carried  on,  is  a  matter  of  legal  history.  Still,  with  all  of  its  enlarge- 
ment of  meaning,  the  word  "commerce"  has  its  limitations,  and 
there  are  some  things  which,  though  touching  the  field  of  commer- 
cial operation,  do  not  enter  into  it  in  such  a  way  as  to  become  of 
themselves  a  part  of  the  commerce.  The  insuring  of  articles  in- 
tended for  interstate  transportation  is  a  matter  which  touches  in- 
terstate commerce,  but  is  not  commerce  within  the  purview  of  the 
constitution.  Paul  v.  Virginia,  75  U.  S.  (8  Wall.)  168  (19  L.  ed. 
973) ;  Hooper  v,  California,  155  U.  S.  49  (39  L.  ed.  297) ;  Nut- 
ting V.  Moss,  183  U.  S.  553  (46  L.  ed.  634).  To  manufacture  goods 
with  the  intention  of  devoting  them  to  interstate  commerce  is  not 
interstate  commerce.  U.  S.  v.  Knight  Co.,  156  F.  S.  1  (39  L.  ed. 
325).  In  the  case  of  Kidd  v,  Pearson,  128  U.  S.  1  (32  L.  ed.  346), 
in  which  it  is  held  that  a  State  may  prohibit  the  manufacture  of 
intoxicating  liquors  within  its  borders,  notwithstanding  that  the 
manufacturer  intends  to  use  the  liquors  only  for  exportation  be- 
yond the  borders  of  the  State,  the  court,  speaking  through  Mr.  Jus- 
tice Lamar,  draws  the  distinction  between  manufacture  and  com- 
merce thus :  "No  distinction  is  more  popular  to  the  common  mind, 
or  more  clearly  expressed  in  economic  and  political  literature,  than 
that  between  manufactures  and  commerce.  Manufacture  is  trans- 
formation— the  fashioning  of  raw  materials  into  a  change  of  form 
for  use.  The  functions  of  commerce  are  different.  The  buying 
and  selling  and  the  transportation  incidental  thereto  constitute 
commerce;  and  the  regulation  of  commerce  in  the  constitutional 
sense  embraces  the  regulation  at  least  of  such  transportation.    The 
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legal  definition  of  the  term  as  given  by  this  court  in  County  of  Mo- 
bile v.  Kimball,  102  U.  S.  69 J,  702  [26  L.  ed.  238,  241],  is  as  fol- 
lows: 'Commerce  with  foreign  Nations  and  among  the  States, 
strictly  considered,  consists  in  intercourse  and  traffic,  including  in 
these  terms  navigation  and  the  transportation  and  transit  of  per- 
sons and  property,  as  well  as  the  purchase,  sale,  and  exchange  of 
commodities.'  If  it  be  held  that  the  term  includes  the  regulation  of 
all  such  manufactures  as  are  intended  to  be  the  subject  of  commer- 
cial transactions  in  the  future,  it  is  impossible  to  deny  that  it 
would  also  include  all  productive  industries  that  contemplate  the 
same  thing.  The  result  would  be  that  Congress  would  be  invested, 
to  the  exclusion  of  the  States,  with  the  power  to  regulate,  not  only 
manufactures,  but  also  agriculture,  horticulture,  stock  raising,  do- 
mestic fisheries,  mining— in  short,  every  branch  of  human  indus- 
try. For  is  there  one  of  them  that  does  not  contemplate,  more  or 
less  clearly,  an  interstate  or  foreign  market?  Does  not  the  wheat 
grower  of  the  Northwest,  and  the  cotton  planter  of  the  South, 
plant,  cultivate,  and  harvest  his  crop  with  an  eye  on  the  prices 
at  Liverpool,  New  York,  and  Chicago  ?  The  power  being  vested  in 
Congress  and  denied  to  the  State,  it  would  follow  as  an  inevitable 
result  that  the  duty  would  devolve  on  Congress  to  regulate  all  of, 
these  delicate,  multiform,  and  vital  interests — interests  which  in 
their  nature  are,  and  must  be,  local  in  all  the  details  of  their  suc- 
cessful management."  Again,  in  Coe  v.  Errol,  116  F.  S.  517  (29 
L.  ed.  715),  the  court  held  that  logs  cut  in  the  woods  and  brought 
to  the  landing  for  the  purpose  of  being  transported  in  interstate 
commerce  did  not  thereby  become  a  subject  of  interstate  commerce. 
From  these  and  other  cases  of  the  Supreme  Court  of  the  United 
States  along  the  same  line,  it  is  clear  that  a  distinction  is  observed 
between  preparing  to  engage  in  interstate  commerce  and  in  engag- 
ing in  interstate  commerce.  As  was  pointed  out  by  the  United 
States  Supreme  Court  in  Smith  v.  Alabama,  124  U.  S.  465,  481 
(31  L.  ed.  508),  "it  is  to  be  remembered  that  railroads  are  not 
natural  highways  of  trade  and  commerce;  they  are  artificial  crea- 
tions; they  are  constructed  within  the  territorial  limits  of  the 
State  and  by  the  authority  of  its  laws,  and  ordinarily  by  means  of 
corporations  exercising  their  franchises  by  limited  grants  from  the 
State."  And,  as  the  opinion  of  the  court  in  that  case  goes  on  to 
point  out,  there  are  many  matters  relating  to  the  preparation  of  a 


Digitized  by  VjOOQ IC 


App.]  OCTOBER  TERM,  1911.  327 

railroad  company  to  engage  in  interstate  commerce  which  are  of  a 
purely  local  nature,  and  are  not  of  themselves  a  part  of  interstate 
commerce.  From  the  reasoning  and  from  the  illustrations  given  ' 
in  the  case  of  Howard  v,  Illinois  Central  R.  Co.,  supra,  in  which 
the  former  "employer's  liability  act"  was  declared  unconstitu- 
tional, it  is  plain  that  the  court  had  in  mind  that  there  were  neces- 
sarily a  number  of  activities  which  an  interstate  railroad  might  en- 
gage in  which  would  not  constitute  engaging  in  interstate  commerce. 
It  is  true  that,  in  a  more  or  less  remote  sense,  every  act  performed 
by  an  employee  for  a  carrier  that  engages  indiscriminately  in  local 
and  interstate  commerce  tends  to  promote  the  latter  form  of  com- 
merce. The  porter  who  cleans  the  cuspidors  in  the  general  offices  of 
the  company,  for  the  comfort  and  convenience  of  the  officers  who 
direct  the  movement  of  the  trains  as  they  pass  from  State  to  State 
and  the  other  great  commercial  activities  of  the  carrier,  is,  in  a 
certain  sense,  engaged  in  carrying  on  that  great  commerce,  but 
we  do  not  believe  that  this  menial  employee,  in  his  strictly  local 
duties,  is  within  the  purview  of  the  act  of  Congress  in  question; 
and  we  believe  that  the  connection  between  the  services  to  be  per- 
formed and  the  commerce  itself  must  be  closer  than  that. 

Just  here  let  us  make  this  point  clearer:  that  wherever  this 
Federal  statute  applies,  all  State  laws  give  way  and  employer  and 
employee  alike  are  bound  by  its  terms.  Considering  it  in  its  op- 
eration throughout  the  entire  United  States  and  noticing  its  ef- 
fect upon  the  local  jurisprudence  of  tlie  various  States,  it  may  be 
seen  that  in  some  States,  as  to  some  transactions,  and  as  to  some 
phases  of  what  is  commonly  known  as  the  master  and  servant  law, 
it  gives  the  employee  a  benefit,  while  in  other  States,  or  as  to  other 
transactions,  or  as  to  other  phases  of  the  master  and  servant  law,  it 
gives  the  employer  the  benefit.  Whatever  it  takes  from  one  side  it 
gives  to  the  other,  and  vice  versa.  For  instance,  in  the  State  of 
South  Carolina,  where  tliis  very  injury  arose,  the  Federal  act  is 
more  beneficial  to  the  employee  in  tins  particular  instance  than  the 
State  law  is,  because  the  defense  of  fellow  service  is,  by  the  Federal 
act,  abolished  as  to  the  under-servant  who  inflicted  this  injury 
upon  his  foreman,  whereas,  under  the  South  Carolina  statute,  the 
railroad  company  could  have  pleaded  the  doctrine  of  fellow  servant, 
to  exempt  itself  in  such  a  case.  And  yet  in  most  respects  the  South 
Carolina  statute  on  this  general  subject  is  more  favorable  to  the 
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servant  than  it  is  to  the  master.  So  when  the  court  proceeds  to 
lay  down  the  rule  that  this  or  that  service  performed  by  an  employee 
for  a  railroad  company  constitutes  engaging  in  interstate  com- 
merce, no  person  can  thereafter  enter  into  the  service  of  an  inter- 
state carrier  and  perform  that  service  for  it  without  surrendering 
whatever  particular  benefits  may  be  given  him  by  the  State  law,  so 
far  as  they  are  not  also  given  by  the  Federal  law.  We  mention  this 
in  response  to  the  argument  presented  by  able  counsel  for  the  de- 
fendant in  error,  that  this  Federal  statute  is  one  of  those  benefi- 
cent and  progressive  acts  of  legislation  which  should  be  given  the 
widest  possible  legal  scope,  and  that  the  benefit  of  every  reasonable 
doubt  should  be  given  in  favor  of  maintaining  jurisdiction  under 
it.  Personally,  we  give  accord  to  the  sentiment  that  the  Federal 
act  is,  in  most  respects,  a  wise  and  beneficent  piece  of  legislation, 
and  a  fair  and  just  statute;  but  that  is  a  matter  with  which  we 
have  no  concern  at  all.  All  valid  statutes  enacted  by  Congress 
within  the  scope  of  its  powers  are,  so  far  as  we  as  judges  are 
concerned,  wise  and  beneficent  and  just  acts  of  legislation.  On 
the  other  hand,  every  valid  State  statute  is  to  be  considered  to  be 
entitled  to  the  same  respect  and  judicial  approval,  so  far  as 
it  is  enacted  within  the  scope  of  the  State's  powers. 

After  carefully  considering  the  question,  and  with  no  oilier  end 
in  view  than  to  give  to  the  act  of  Congress  just  such  scope  as  it  is 
legally  entitled  to,  without  any  prejudice  for  or  against  the  legisla- 
tion as  such,  we  can  not  see  how  the  act  of  repairing  a  broken  rail  in 
a  railroad  track  is  engaging  in  commerce  at  all,  nor  how  the  repair- 
ing of  a  part  of  the  physical  properties  of  a  railroad,  which  are  in 
their  very  nature  permanently  fixed  within  the  limits  of  the  State, 
can  be  regarded  as  an  interstate  transaction  at  all.  To  our  minds 
neither  the  servant  who  struck  the  blow  nor  the  servant  whose  eye 
was  injured  through  the  blow^s  being  struck  was  engaged  in  inter- 
state commerce,  since  the  whole  object  of  striking  the  blow  was 
merely  to  drive  a  spike  to  hold  in  place  a  rail,  that  this  defendant 
might  have  a  railroad  track  upon  which  it  could  thereafter,  if  it 
so  desired,  engage  in  commerce,  either  interstate  or  intrastate.  If 
the  distinction  between  preparing  to  engage  in  commerce  and  the 
act  of  actually  engaging  in  it  is  to  be  observed,  this  transaction  falls 
squarely  within  the  domain  of  preparation. 

We  are  aware  that  the  courts,  so  far  as  they  have  passed  upon 
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this  and  cognate  questions,  have  been  widely  divided  in  opinion. 
To  support  the  view  that  the  Federal  statute  would  apply  in  such 
cases,  see  Zikos  v.  Oregon  R.  &  N.  Co.,  (C.  C.)  179  Fed.  893;  Co- 
lasurdo  v.  By.  Co.,  (C.  C.)  180  Fed.  832  (recently  affirmed  by  the 
Court  of  Appeals  of  the  second  circuit,  191  Fed.).  On  the  contrary, 
see  Taylor  v.  Sou.  Ry.  Co.  (by  Judge  Newman  of  the  United  States 
court  of  the  northern  district  of  Georgia),  178  Fed.  380.  Indeed, 
the  conflict  in  judicial  views  on  the  question  is  such  that  notwith- 
standing what  decisions  may  be  rendered  in  the  meantime,  the 
question  can  be  treated  as  an  open  one  until  the  Supreme  Court 
of  the  United  States  itself  decides  it,  as  it  probably  will  do  at  some 
early  date.    In  the  meantime  the  judgment  is  Reversed. 


3480.     CHARLESTON  &  WESTERN  CAROLINA  RAILWAY 
CO.  r.  FINLEY. 

1.  The  petition  set  out  a  cause  of  action^  both  in  form  and  in  substance, 
and  the  demurrer,  general  and  special,  was  properly  overruled. 

2.  In  cases  where  two  or  more  acts  of  negligence,  or  other  wrongs,  are  set 
forth,  either  one  of  which  alone,  or  in  connection  with  others  alleged, 
caused  or  contributed  to  the  injury  for  which  suit  is  brought,  the 
plaintiff  is  not  require  to  elect  upon  which  alleged  act  of  negligence  or 
wrong  he  will  go  to  trial,  but  he  can  recover  such  damages  as  he  has 
sustained,  whether  the  damages  arise  from  one  or  from  all  of  the  acts 
of  negligence  or  wrongs  alleged,  provided  the  evidence  shows  that  the 
injury  was  proximately  caused  by  some  one  of  the  acts  of  negligence 
or  other  wrongs;  that  is,  the  plaintiff  is  entitled  to  recover  damages 
either  for  negligence  or  for  wilful  misconduct  as  alleged  on  the  part 
of  the  defendant,  according  to  the  proof. 

3.  Excerpts  from  the  charge,  in  effect  embodying  the  foregoing  principle 
of  law,  were  not  erroneous. 

4.  A  new  trial  will  not  be  granted  for  newly  discovered  testimony  merely 
cumulative  and  impeaching  in  character,  and  which  probably  would 
not  produce  a  different  result. 

5.  The  record  discloses  no  material  error,  and  the  verdict  is  supported  by 
gome  evidence.  , 

Decided  January  15,   1912. 

Action  for  damages ;  from  city  court  of  Richmond  county— Judge 
W.  F.  Eve.    May  18,  1911. 

William  K.  Miller,  for  plaintiff  in  error. 

Isaac  S.  Peebles  Jr.,  Sidney  Smith,  contra. 

Hill,  C.  J.    W.  F.  Finley,  employed  by  the  Charleston  &  West- 
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em  Carolina  Railway  Company  as  a  freight-train  hand  running 
from  McCormick  to  Anderson,  South  Carolina,  sued  for  damages 
for  personal  injuries  received  June  14,  1907,  at  Hesters,  South 
Carolina.  •  A  verdict  was  returned  in  his  favor,  for  $1,500,  and  the 
company's  motion  for  a  new  trial  was  overruled.  The  petition  al- 
leged, in  substance,  tliat  the  injuries  were  received  in  the  following 
manner:  The  freight-train  stopped  at  a  station  called  Hesters, 
for  the  purpose  of  unloading  freight,  a  part  of  which  consisted  'of 
a  barrel  of  kerosene  oil  weighing  about  600  pounds.  The  conduc- 
tor of  the  train  entered  the  freight-car  which  contained  the  barrel 
of  oil,  at  a  point  opposite  to  where  the  freight  was  usually  un- 
loaded, and  rolled  this  barrel  to  an  open  door  of  the  car  and  or- 
dered the  plaintiff,  who  was  standing  on  the  ground  at  the  door 
of  the  car,  to  take  hold  of  the  barrel  and  place  it  upon  the  ground. 
On  giving  this  order  the  conductor  pushed  the  barrel  of  oil  half 
clear  of  the  threshold  of  the  car  door,  so  that  one  end  of  the  barrel 
was  held  by  the  plaintiff  and  the  other  was  resting  on  the  door-sill 
of  the  car.  While  the  barrel  was  in  this  position,  the  plaintiff  ob- 
jected to  the  order  of  tlje  conductor,  and  complained  that  the  bar- 
rel was  too  heavy,  and  that  he  could  not  lift  and  handle  it  alone. 
Thereupon  the  conductor,  repeating  his  order  with  an  oath,  without 
warning  pushed  the  barrel  of  oil  clear  of  the  side  of  the  car  upon 
the  plaintiff.  He  attempted  to  get  from  under  the  barrel,  but  its 
weight  was  on  him  before  he  was  aware  of  the  intention  of  the  con- 
ductor to  push  the  barrel  out  upon  him.  The  barrel  falling  upon 
him  caused  the  injury  for  which  he  seeks  to  recover  damages,  and 
he  alleges  that  the  proximate  cause  of  this  injury  was  the  negligent 
act  of  the  conductor  in  pushing  the  barrel  of  oil  upon  him  without 
giving  him  time  to  get  from  under  the  same,  and  without  warning 
him  of  his  intention.  He  alleges  also  that  this  act  of  the  conductor 
in  pushing  the  barrel  of  oil  upon  him,  without  giving  him  warn- 
ing of  his  intention  so  that  the  plaintiff  could  escape  the  conse- 
quences of  the  conductor's  act,  was  wanton  conduct,  for  which 
the  company  is  liable  in  punitive  damages.  He  alleges  further  that 
the  defendant  company  was  negligent  in  failing  to  furnish  a  suf- 
ficient number  of  hands  to  handle  the  freight,  the  regular  comple- 
ment of  a  freight-train  consisting  of  four  brakemen  or  train  hands, 
and  there  being  at  that  time  only  two  employed  by  the  company. 
And  he  alleges  that  the  company  was  negligent  in  that  it  failed  to 


Digitized  by  VjOOQ IC 


App.]  OCTOBER  lERM,  1911.  33I 

furnish  proper  appliances,  such  as  planks  or  skills  with  which  to 
handle  and  unload  this  heavy  barrel  of  oil  from  the  box  car. 

The  defendant  filed  a  demurrer,  on  general  and  special  grounds, 
which  was  overruled,  and  exceptions  pendente  lite  were  preserved. 
The  general  demurrer  was  based  upon  two  grounds:  (1)  that  the 
allegations  of  the  petition  failed  to  show  a  cause  of  action;  and  (2) 
that  the  allegations  affirmatively  showed  that  the  injury  was  caused 
by  an  assumed  risk  of  the  employment.  The  special  demurrer  was 
based  upon  the  two  grounds  that  the  plaintiff  failed  to  allege  why 
he  alone  took  hold  of  the  barrel  of  oil,  when  he  saw  its  size,  and 
voluntarily  assumed  a  position  of  danger;  and  that  he  failed  to 
allege  the  names  of  the  train  crew  who  were  absent. 

1.  There  was  no  error  in  overruling  the  demurrer.  The  alle- 
gations plainly  set  forth  a  cause  of  action  resulting  from  the  con- 
duct of  the  conductor  as  specifically  described.  The  act  of  the  con- 
ductor, in  pushing  the  barrel  of  oil  upon  the  plaintiff  without 
warning,  was  not  an  assumed  risk  of  the  plaintiff's  employment. 
The  petition  alleges  plainly  that  the  plaintiff  took  hold  of  the  bar- 
rel of  oil,  notwithstanding  its  size,  in  obedience  to  the  order  of 
the  conductor,  assuming  that  he  would  have  the  assistance  of  the 
conductor  in  rolling  the  barrel  from  the  car  to  the  ground.  The 
names  of  the  two  absent  members  of  the  train  crew  were  wholly 
immaterial,  if  in  fact  four  were  needed  as  alleged,  and  only  two 
were  furnished.  Counsel  for  the  plaintiff  in  errpr  contends  tliat 
whatever  danger  there  was  in  the  unloading  of  this  heavy  barrel 
of  oil,  it  was  open  and  obvious  to  the  plaintiff;  tliat  he  was  not 
misled,  and  therefore  he  can  not  recover,  either  under  the  laws  of 
Georgia j  or  under  those  of  South  (Carolina,  where  the  injury  oc- 
curred, and  that  it  was  simply  a  case  where  the  plaintiff  made  a 
miscalculation  as  to  his  strength  or  as  to  the  weiglit  of  the  barrel ; 
and  he  relies  in  support  of  his  position  upon  those  eases  decided  by 
the  Supreme  Court  which  hold  that  under  such  facts  no  cause  of 
action  is  shown,  such  as  Worlds  v.  Georgia  Railroad,  99  Oa.  283 
(25  S.  E.  646),  where  the  employee  was  ordered  to  lift  and  carry 
cross-ties  unaided  some  100  yards;  Central  Railway  Co,  v.  Hender- 
son,  6  Ga.  A  pp.  459  (65  S.  E.  297),  where  the  employoe  was  ordered 
to  work  under  a  cross-bar  resting  on  two  posts,  and  the  cross-bar 
fell  on  him;  and  Freeman  v.  Savannah  Electric  Co.,  130  Ga.  449 
(60  S.  E.  1042),  where  the  employee  attempted  to  work  a  defective 
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brake.  The  present  ease  is  clearly  distinguishable  from  these  eases 
and  kindred  cases,  in  that  the  petition  alleges  that  the  proximate 
cause  of  the  injury  was  the  conduct  of  the  conductor  in  pushing  the 
heavy  barrel  of  oil,  without  warning,  upon  the  plaintiff,  and  with- 
out giving  him  an  opportunity  of  getting  from  under  it. 

2,  3.  Certain  excerpts  from  the  charge  are  assigned  as  error. 
These  excerpts  relate  to  the  allegation  that  the  master  was  negli- 
gent in  failing  to  supply  a  sufficient  force  of  workmen  for  the  opera- 
tion of  the  train,  and  in  failing  to  supply  its  employees  with  suit- 
able machinery  and  appliances  for  unloading  heavy  freight.  It  is 
insisted  that  these  instructions  were  not  applicable  to  the  case,  in 
that  the  plaintiff's  positive  evidence  proved  that  the  proximate 
cause  of  his  injury  was  the  act  of  the  conductor  in  pushing  the 
barrel  of  oil  directly  upon  him  without  warning,  and  thus  excluded 
the  other  allegations  of  negligence.  Unquestionably  the  excerpts 
objected  to  contain  correct  principles  of  law.  They  were  certainly 
applicable  to  the  allegations  of  the  petition.  But  even  if  they  were 
wholly  inapplicable  to  any  of  the  evidence,  we  do  not  think  that 
the  defendant  was  injured  thereby,  or  that  the  jury  were  misled 
into  thinking,  from  the  fact  that  these  principles  were  charged,  that 
there  was  evidence  in  the  case  to  which  they  applied.  As  a  mat- 
ter of  fact  the  plaintiff  testified  that  there  was  an  insufficient  num- 
ber of  hands,  and  that  there  was  a  failure  to  furnish  proper  appli- 
ances to  enable  them  to  unload  safely  the  heavy  freight.  But  re- 
gardless of  these  allegations  of  negligence,  it  is  manifest  that  the 
jury  were  authorized  to  find  a  verdict  for  the  plaintiff,  if  they  be- 
lieved his  testimony  as  to  the  act  of  the  conductor  in  pushing  the 
barrel  of  oil  upon  him  without  warning,  irrespective  of  all  the  other 
allegations.  In  other  words,  where  the  evidence  shows  that  the 
plaintiff  was  entitled  to  recover  the  amount  of  damages  awarded 
him  under  one  of  the  allegations  on  which  he  relied  for  recovery, 
^e  do  not  feel  that  we  are  required  to  grant  a  new  trial  because 
there  were  other  allegations  as  to  acts  of  negligence  which  he  did 
not  prove  were  proximate  causes  of  his  injury.  If  the  jury  believed 
the  evidence  of  the  plaintiff  (and  they  had  a  right  to  believe  it), 
he  was  entitled  to  recover,  notwithstanding  the  fact  that  there  were 
other  allegations  on  which  there  was  no  proof.  In  our  opinion, 
where  two  or  more  causes  of  negligence  are  set  out  in  a  petition, 
and  damages  are  claimed  also  because  of  a  wilful  and  wanton  act 
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done  by  an  employee  in  the  scope  of  his  employment,  the  plaintiff 
would  have  a  right  to  recover  either  upon  one  or  more  of  the  acts 
of  negligence  alleged,  or  upon  the  wilful  and  wanton  act,  according 
to  the  proof.  He  would  not  be  required  to  elect  between  the  acts 
of  negligence  and  the  wilful  and  wanton  conduct,  but  he  could  sub- 
mit his  whole  case  to  the  jury,  and  if  he  proved  either  one,  and 
this  one  was  the  proximate  cause  of  the  injury,  either  alone  or  in 
connection  with  the  others,  it  would  be  suflBcient  to  sustain  a  ver- 
dict in  his  behalf.  It  is  not  necessary  for  the  jury  to  agree  on  one 
act  of  negligence,  or  on  the  wilful  and  wanton  act.  Some  of  the 
jury  might  believe  one,  and  some  the  other,  and  the  verdict  would 
be  authorized,  although  in  arriving  at  it  the  jurors  pursued  differ- 
ent routes.  And  in  such  case  certainly  the  defendant  would  have 
no  right  to  complain  because  the  judge  in  his  general  instructions 
charged  the  jury  separately  as  to  the  rights  and  defenses  relating 
to  the  allegations  of  negligence,  and  as  to  the  claim  of  wilful  mis- 
conduct. This,  we  think,  is  what  is  meant  by  this  court  in  Central 
Ry.  Co.  V.  Moore,  5  Ga.  App,  564  (63  S.  E.  642),  and  by  the  Su- 
preme Court  in  Southern  Ry,  Co,  v.  Davis,  132  Ga.  118  (65  S.  E. 
131).  See  also  the  case  of  Boggero  v.  Southern  Ry.  Co.,  63  South 
Carolina,  104  (41  S.  E.  822),  relating  to  the  statute  of  South  Caro- 
lina applicable  to  the  present  case.  In  this  latter  case  the  follow- 
ing charge  substantially  was  approved:  "I  charge  you  that  in  all 
cases  where  two  or  more  acts  of  negligence  or  other  wrongs  are  set 
forth  in  a  complaint  as  causing  or  contributing  to  the  injury  for 
which  suit  is  brought  by  plaintiff,  the  plaintiff  is  not  required  to 
elect  upon  which  alleged  act  of  negligence  or  wrong  he  will  go  to 
trial,  but  he  is  entitled  to  submit  his  whole  case  to  the  jury,  under 
the  instructions  of  the  court,  and  recover  such  damages  as  he  has 
.'sustained,  whether  such  damages  arise  from  one  or  all  of  such 
acts  of  wrong  alleged  in  the  complaint,  provided  the  jury  believe 
from  the  evidence  that  plaintiff  was  injured,  the  result  of  which 
was  due  to  the  negligence  of  the  plaintiff,  which  was  the  proxi- 
mate cause  of  any  or  all  of  the  alleged  acts  of  negligence  or  wrong. 
That  is,  the  plaintiff  is  entitled  to  recover  damages  both  for  negli- 
gence and  wilful  misconduct  on  the  part  of  defendant  or  its  agents, 
according  to  proof."  What  we  have  said  here  is  applicable  to  all 
the  excerpts  from  the  charge  which  are  objected  to. 

4.     The  plaintiff  in  error  insists  that  the  employee  was  not  in- 
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jured  to  the  extent  that  he  alleged;  that  the  hernia  irom  which  he 
was  suffering  was  not  caused  by  the  heavy  barrel  of  oil  being  pushed 
upon  him,  and  by  his  eflfort  to  extricate  himself  from  the  danger 
caused  thereby,  but  that  he  had  previously  suffered  from  this 
trouble;  and,  to  support  this  allegation,  it  submits,  as  a  part  of  its 
motion  for  a  new  trial,  alleged  newly  discovered  testimony.  This 
question  was  squarely  made  an  issue  on  the  trial,  and  the  evidence 
was  in  direct  conflict.  The  alleged  newly  discovered  testimony 
would  simply  be  cumulative  and  impeaching  in  character,  and  we  do 
not  think  it  would  be  likely  to  produce  a  different  result  on  another 
trial.  This  being  so,  we  can  not  hold  that  the  trial  judge  abused 
his  discretion  in  refusing  a  new  trial  on  this  ground. 

5.  After  giving  to  all  the  assignments  of  error  a  careful  consid- 
eration, we  are  satisfied  that  there  was  no  material  error  of  law 
committed  against  the  defendant;  that  while  some  of  the  charge 
was  inapplicable,  it  was  not  misleading  or  prejudicial;  that  the 
justice  of  the  verdict  rests  upon  the  wilful  act  of  the  conductor  in 
pushing  the  barrel  of  oil  on  the  plaintiff  without  warning  and 
without  giving  him  an  opportunity  of  escaping  the  result  conse- 
quent upon  such  act.  If  this  was  the  proximate  cause  of  the  in- 
jury, the  plaintiff  was  entitled  to  recover  damages;  and  the  jury 
had  the  right  to  believe  the  evidence  of  the  plaintiff  on  this  sub- 
ject. The  amount  of  the  verdict  is  not  excessive,  in  view  of  the 
injury  shown  by  the  testimony  of  the  plaintiff,  and  of  the  further 
fact  that  the  jury  were  authorized  to  find  that  the  wrong  com- 
plained of  was  attended  by  circumstances  of  aggravation. 

Judgment  affirmed. 


3481.     HARRIS  v,  PATJLK. 

The  plaintiff  having  failed  to  prove  his  case  as  laid,  the  court  did  not  err 
in  awarding  a  nonsuit.  The  facts  in  the  present  case  differentiate  it 
from  the  case  of  Evans  v.  OHffin,  1  (7a.  A  pp.  327  (57  S.  E.  921).  In  that 
case  the  undertaking  of  the  defendant  to  assume  the  obi i -ration  of  the 
original  debtor,  and  the  absolute  release  of  tlie  latter  by  the  creditor  in 
connection  with  the  assumption  of  the  original  debtor's  debt  by  the  de- 
fendant, created  an  original  undertaking  on  the  part  of  the  defendant; 
in  the  present  case,  as  the  original  debtor  was  not  released,  the  obli- 
gation of  the  defendant  was  merely  one  of  suretyship,  and  therefore 
was  required  to  be  in  writing. 

Decided  January  15,  1912. 
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Complaint;  from  city  court  of  Blakely— Judge  Rambo.  June 
19,  1911. 

Olessner  &  Park,  for  plaintiff.    Byron  R,  Collins,  for  defendant. 

Russell,  J.  Harris  sued  Paulk  in  an  action  of  complaint,  alleg- 
ing that  the  latter,  moved  by  a  good  consideration  set  forth  in 
the  petition,  approached  him,  and,  after  certain  negotiations, 
assumed  individually  certain  indebtedness  due  by  one  Thompson 
to  the  plaintiff,  the  plaintiff  agreeing  to  release  Thompson  from 
the  indebtedness.  The  contract,  as  set  up  in  the  petition,  was  iden- 
tical in  general  details  with  the  one  passed  upon  by  this  court  in 
Evans  v.  Griffin,  1  Oa.  App.  327  (57  S.  E.  921),  and  the  petition 
was  not  demurrable  for  any  reason. 

Upon  the  trial  the  plaintiff  did  not  prove  his  case  as  laid.  In- 
stead of  proving  that  Thompson  was  released,  and  that  Paulk  as- 
sumed Thompson's  debt  as  an  original  undertaking,  the  testimony 
in  behalf  of  the  plaintiff  tended  merely  to  show  that  Paulk  became 
surety  for  the  payment  of  the  indebtedness  due  by  Thompson  to  the 
plaintiff.  The  defendant  made  a  motion  for  a  nonsuit,  and,  though 
this  motion  was  overruled  when  it  was  first  made  at  the  conclusion 
of  the  plaintiff's  testimony,  the  court  reconsidered  this  ruling,  and, 
in  the  course  of  the  testimony  for  the  defendant,  awarded  a  non- 
suit. 

The  facts  of  the  instant  case  clearly  distinguish  it  from  the  case 
of  Evans  v.  Griffin,  supra.  In  that  case  "Evans  came  to  Griffin 
and  told  him  he  had  hired  Jordan  for  the  year  1906,  to  which 
GriflBn  replied  that  it  would  be  all  right,  but  that  Jordan  owed 
him  $39.42,  and  Evans  said,  *Well,  I  will  pay  it  before  I  move 
him.'  At  the  time  he  moved  Jordan,  Evans  told  Griffin  he  had  not 
sold  his  cotton,  but  that  he  would  pay  the  amount  as  soon  as  he 
sold  the  cotton.  He  did  not  pay  the  sum  so  promised;  the  prom- 
ise was  oral.  The  plaintiff  testified,  that  while  he  had  not  marked 
the  account  on  his  books  against  Jordan  settled,  yet  he  no  longer 
considered  or  claimed  that  he  still  retained  the  indebtedness  against 
him." 

In  the  present  case,  Harris  testified :  "  I  told  him  he  would  have 
to  pay  me  my  money  if  I  released  the  negro  from  his  agreement  to 
work  for  me.  But  he  would  not  agree  to  that,  but  said  he  would 
pay  me  half  of  the  amount  in  the  fall  of  the  year,  and,  if  the  negro 
remained  on  his  place  for  the  year  1908,  he  would  see  that  I  got 
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the  balance  in  the  fall  of  that  year.  I  agreed  to  this  and  let  him 
have  the  negro."  On  cross-examination  he  testified:  "I  charged 
the  negro's  account  to  Joe  Jenkins,  *by  Louis  Thompson/  and  I 
look  to  Joe  Jenkins  to  pay  me.  .  .  I  did  not  release  Joe  Jen- 
kins. I  did  not  release  the  negro  from  his  indebtedness  to  me, 
but  never  called  on  him  for  payment  of  it.  I  may  have  turned  my 
account  against  this  negro  over  to  a  collection  agency  to  collect,  but 
if  I  did  I  donH  remember  it.  It  is  true  that  after  I  made  this 
contract  with  the  defendant  I  looked  to  all  of  them  for  payment, 
Joe  Jenkins,  Louis  Thompson,  and  Mr.  Paulk.  I  expected  to  get 
my  money  out  of  one  of  them.  I  did  not  care  who  paid  me,  so  long 
as  I  got  my  money." 

We  think  the  court  was  right  in  construing  this  testimony  as  cre- 
ating nothing  more  than  a  contract  of  suretyship,  which,  under  the 
statute  of  frauds,  must  have  been  in  writing  to  be  enforceable. 
Even  if  in  a  sense  the  plaintiff  proved  his  case  in  his  direct  testi- 
mony, yet,  on  cross-examination,  construing  his  testimony  by  the 
rule  laid  down  in  Evans  v.  Josephine  Mills,  119  Oa.  448  (2),  (46 
S.  E.  674),  he  disproved  his  right  to  recover;  consequently  the 
award  of  a  nonsuit  was  not  error.  In  the  case  of  Evans  v.  Oriffin, 
supra,  the  creditor  accepted  the  substitution  of  the  defendant  in 
lieu  of  the  original  debtor,  and  absolutely  released  the  latter.  In 
the  case  at  bar,  as  the  creditor  testified  himself  that  he  had  neither 
released  the  original  debtor  nor  a  former  surety,  it  can  not  be  said 
that  he  agreed  to  an  assumption  by  Paulk  of  Thompson's  liability, 
as  an  original  undertaking  on  Paulk^s  part,  in  entire  substitution 
for  Thompson's  prior  liability.  Judgment  affirmed. 


3482.     CT5NTHAL  OiL  &  Pertilizeb  Co.  V,  Mathews. 

Powell,  J.  While  there  were  certain  verbal  inaccuracies  and  minor  er 
rors  in  the  charge,  all  of  them,  when  closely  considered  in  the  light  of 
the  whole  record,  plainly  fall  within  the  category  of  harmless  error. 
The  verdict  Js  consistent  with  the  justice  of  the  case  and  the  prepon- 
derance of  the  evidence.  Judgment  affirmed. 
Decided  Januaby  16,  1912. 

Garnishment;  from  city  court  of  Cordele — Judge  Whipple  pre- 
siding.    April  18,  1911. 
Mather  M.  Eakes,  for  plaintiff  in  error.    Crum  &  Jones,  contra. 
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3488.    Cochran  v.  Minteb,  constable. 

Hill,  C.  J.  The  first  grant  of  a  new  trial  by  the  judge  of  the  superior 
court,  on  certiorari  to  review  a  verdict  and  judgment  in  a  justice's  court, 
will  not  be  disturbed,  unless  the  verdict  was  demanded  by  the  evidence. 
If  a  verdict  was  demanded  at  all,  it  was  demanded  in  favor  of  the  de- 
fendant, and  not  for  the  plaintiff.  Judgment  affirmed. 
Decided  Januaey  15,  1912. 

Certiorari;    from    Paulding    superior    court— Judge    Edwards. 

April  27,  1911. 

W.  E.  SpinJcs,  for  plaintiff. 

M.  V.  Sanford,  C.  D.  McGregor,  for  defendant. 


3493.    WHITEHEAD  v.  MAYOR  AND  COUNCIL  OF 

VIENNA. 

1.  A  provision  in  the  charter  of  a  city,  authorizing  the  mayor  and  coun- 
cil to  require  all  male  residents  of  the  municipality,  between  the  ages  of 
sixteen  and  fifty  years,  who  have  resided  in  the  city  for  thirty  days, 
to  work  the  streets  of  the  city,  or  to  pay  a  commutation  tax  in  lieu 
thereof,  is  valid  and  enforceable  as  provided  therein,  although  the 
general  law  of  the  State  designates  the  persons  subject  to  road  duty, 
where  the  alternative  road  law  is  in  effect,  as  "between  the  age  of 
twenty-one  and  fifty  years.'* 

2.  A  local  law  for  the  county  of  Dooly,  in  which  the  city  of  Vienna  is 
located,  providing  that  the  county  convicts  shall  work  the  main  streets 
through  the  city  of* Vienna,  does  not  affect  the  validity  of  the  charter 
provision  stated  in  the  first  headnote.  Both  local  law  and  charter 
provisions  can  be  enforced,  and  there  is  no  conflict  between  the  two. 

Decided  January  15,  1912. 

Certiorari ;  from  Dooly  superior  court— Judge  Whipple.  May  29, 
1911. 

George  &  Woodward,  for  plaintiff  in  error. 

Hill,  C.  J.  The  State  has  various  schemes,  subject  to  county 
local  option,  as  to  working  the  rural  public  roads.  Various  ages 
are  prescribed  as  to  persons  subject  to  road  duty  under  these  dif- 
ferent schemes.  See  Wright  v.  Sheppard,  5  Ga,  A  pp.  298  (63  S.  E. 
48),  and  citations.  None  of  these  enactments  relate  to  the  work- 
ing of  streets  in  towns  and  cities.  As  to  this  the  municipal  char- 
ter in  each  case  controls.  Judgment  affirmed. 


22 
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3497.     NATIONAL  PRODUCE  DISTRIBUTING  CO.  v.  CAIRO 
MELON  GROWERS  ASSOCIATION. 

No  material  error  of  law  appears;  and  there  is  some  evidence  to  support 
the  Terdict. 

Dbcidcd  Januabt  15,  1912. 

Attachment;  from  city  court  of  Cairo— S.  P.  Cain,  judge  pro 
hac  vice.    May  30,  1911. 

R.  C.  Bell,  Ira  Carlisle,  for  plaintiffs  in  error. 

M,  L,  Ledford,  contra. 

Powell,  J.  The  general  theory  of  the  plainti&'  case  was  that 
the  defendants  contracted  to  act  as  their  sales  agents,  and  to  aid 
them  in  the  distribution  of  their  melon  crops  by  directing  them 
how  and  where  to  ship  and  sell  most  advantageously,  and  tliat  they 
breached  this  contract  by  negligently  advising  them,  so  that  they 
shipped  the  melons  to  places  where,  on  account  of  market  condi- 
tions, a  fair  price  could  not  be  obtained.  Evidence  that  the  melons 
could  have  been  disposed  of  at  the  initial  point,  for  sums  largely 
in  excess  of  the  price  at  which  these  sales  agents  sold  them  at  the 
places  to  which  they  directed  the  melons  to  be  shipped,  had  some 
relevancy  toward  establishing  the  negligence  thus  charged  by  the 
plaintiffs  against  the  defendants ;  and  the  court  did  not  err  in  ad- 
mitting the  testimony. 

Under  the  contract  the  defendants  agreed  to  make  reports  of 
sales.  The  plaintiffs  offered  in  evidence  certain  writings  purport- 
ing to  be  sales  reports  made  by  the  defendants  and  signed  in  their 
name,  proving  that  they  came  by  due  course  of  mail,  in  envelopes 
bearing  the  defendants*  return  card,  and  postmarked  at  their  ad- 
dress. The  defendants  objected  on  the  ground  of  lack  of  sufficient 
proof  of  execution.  As  no  other  sales  accounts  were  received,  and 
as  in  the  absence  of  these  reports  the  defendants  had  not  accounted 
for  these  shipments  at  all,  the  error,  if  any,  was  not  prejudicial. 
Other  similar  errors  are  complained  of ;  but  without  going  into  de- 
tail (for  no  novel  or  important  point  is  presented),  we  may  say, 
in  fine,  that  the  evidence,  while  not  demanding  the  verdict,  au- 
thorized it,  and  that  even  if  any  errors  were  made,  they  were  harm- 
less. Judgment  affirmed. 


Digitized  by  VjOOQ IC 


App.]  OCTOBER  TERM,  1911.  339 

3501.     CHEERY  LAKE  TURPENTINE  CO.  v.  LANIER  ARM- 
STRONG CO. 

1.  The  evidence  supports  the  verdict. 

2.  The  following  description  in  a  lease  is  sufficiently  definite  to  identify 
the  property  covered  thereby,  without  the  aid  of  parol  evidence:  ''All 
and  singular  the  timber  suitable  for  turpentine  purposes  growing  on 
the  following  described  lot  of  land,  to  wit,  lot  number  151  in  district 
15,  land  lying  in  Brooks  county,  State  of  Georgia." 

3.  Standing  timber  is  realty,  and  a  deed  thereto  should  be  attested  with 
the  same  formality  as  deeds  to  land.  The  fact  that  a  deed  is  attested 
by  only  one  witness  does  not  affect  its  validity  as  between  the  vendor 
and  the  vendee  and  those  who  take  with  actual  notice  of  the  deed.  The 
defect  in  the  execution  affects  only  the  right  to  record  and  the  method 
of  proving  the  execution. 

4.  While  an  instnunent  purporting  to  convey  partnership  interest  in 
realty  should  be  signed  by  the  individual  members  of  the  partnership, 
yet  the  defect  is  not  material,  where  it  is  admitted  that  the  instru- 
ment, although  signed  only  in  the  name  of  the  partnership  by  one  of  the 
members,  was  in  fact  made  by  authority  of  all  the  partners  and  for 
the  partnership  interest,  and  in  pursuance  of  the  partnership  business. 

5.  The  undisputed  evidence  shows  that  the  defendant  had  actual  knowl- 
edge of  the  execution  of  the  prior  leases  of  the  plaintiff  when  the  tres- 
passes complained  of  were  committed.  In  view  of  this  fact,  any  mere 
technical  defects  in  the  formal  execution  of  any  of  the  leases  held  by 
the  plaintiff  should  not  protect  the  defendant  from  liability  for  admitted 
trespasses  resulting  in  damage  to  the  plaintiff. 

6.  No  material  error  of  law  appears. 

Decided  Januabt  15,  1912. 

Trespass;  from  city  court  of  Quitman— Judge  MeCall.  April 
21,  1911. 

Bennet  &  Long,  for  plaintiff  in  error. 

Branch  &  Snow;  contra. 

Hill,  C.  J.  Lanier  Armstrong  Company  brought  suit  in  the 
city  court  of  Quitman  against  Cherry  Lake  Turpentine  Company, 
to  recover  damages  for  alleged  trespasses,  alleging,  that  on  No- 
vember 15,  1907,  it  was  the  owner  by  lease  of  all  the  timber  suit- 
able for  turpentine  purposes  on  described  lots  of  land  in  Brooks 
county,  Georgia ;  that  there  was  a  sufficient  number  of  pine  trees  on 
these  lands  to  cut  25,000  turpentine  boxes  of  the  aggregate  value 
of  $3,750;  that  on  said  date  the  defendant  entered  upon  these 
lands  without  legal  authority  or  right,  unlawfully  took  possession 
of  the  timber  thereon  suitable  for  turpentine  purposes,  and  boxed 
it,  and  since  said  date  had  exclusively  appropriated  to  its  own  use 
this  timber,  adversely  to  the  plaintiff's  rights,  and  had  been  since 
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said  date,  and  wa^  still,  at  the  time  of  the  filing  of  this  suit,  ex- 
tracting turpentine  from  the  timber.  The  defendant  admitted  that 
it  was  using  the  timber  described  in  the  petition,  but  contended 
that  it  had  a  right  to  do  so  under  leases  which  it  fully  set  up  in 
its  plea.  The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
$2,075.02;  the  defendants  motion  for  a  new  trial  was  overruled, 
and  the  case  is  here  for  review.  On  the  trial  it  was  admitted 
that  both  plaintiff  and  defendant  claimed  the  timber  in  dispute 
and  the  right  to  take  the  turpentine  therefrom,  under  common 
grantors,  and  it  was  not  denied  by  the  defendant  that  it  was 
cutting  timber  on  the  land  for  turpentine  and  was  extracting  tur- 
pentine therefrom.  The  evidence  showed  that  the  lease  under 
which  the  plaintiff  held  the  timber  and  the  right  to  the  turpen- 
tine was  prior  in  date  and  was  recorded  prior  to  the  lease  held 
by  the  defendant;  and  the  evidence  for  the  plaintiff  also  showed 
that  the  defendant  had  actual  notice  of  the  existence  of  this 
lease  when  it  took  its  lease  and  entered  upon  the  land,  taking  pos- 
session of  the  timber  and  boxing  the  same  for  turpentine.  The 
leases  under  which  both  parties  claimed  were  introduced  in  evi- 
dence and  their  execution  was  sufficiently  proved.  Their  terms 
and  conditions  will  be  referred  to  as  it  becomes  necessary  to  il- 
lustrate the  questions  raised  by  the  record  and  discussed  in  the 
course  of  the  opinion.  Defendant's  motion  for  a  new  trial  con- 
tains numerous  assignments  of  error,  but  the  same  questions  are 
substantially  made  in  several  grounds  of  the  motion,  and  it  is 
unnecessary  to  consider  the  grounds  seriatim. 

1.  The  general  grounds  of  the  motion  may  be  disposed  of  by 
the  statement  that  the  only  questions  at  issue  between  the  parties 
were  as  to  the  value  of  the  turpentine  which  the  defendant  had 
taken  from  the  trees,  and  whether  or  not  the  plaintiff  had  ex- 
ercised its  right  under  the  lease  to  take  the  turpentine  from 
the  timber  within  a  reasonable  time.  The  other  questions  of 
fact  are  controlled  by  assignments  of  error  in  law,  and  need  not 
be  separately  considered.  There  was  evidence  to  support  the 
verdict,  and,  having  been  approved  by  the  court,  it  will  not  be 
disturbed  unless  material  error  of  law  appears. 

2.  The  leases  under  which  the  plaintiff  claims  title  to  the 
timber  were  all  attested  by  only  one  witness,  and  all  were  re- 
corded in  the  clerk's  office  of  the  superior  court  of  the  county 
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where  the  timber  was  located.  The  defendant  objected  to  the  ad- 
mission of  these  leases  in  evidence^  (a)  because  the  description 
of  the  property  conveyed  therein  was  too  vague  and  indefinite; 
(6)  because  the  leases  were  not  attested  by  two  witnesses,  it  be-  j, 
ing  insisted  that,  being  conveyances  of  an  interest  in  land,  it  was 
necessary  that  they  be  executed  as  deeds  and  attested  by  two  wit- 
nesses, one  of  them  an  official  witness;  (c)  that,  without  such  at- 
testation, their  record  was  unauthorized,  and  therefore  afforded 
no  constructive  notice.  These  objections  apply  specifically  to 
what  is  known  as  the  White  lease,  which  is  the  lease  under  which 
both  parties  claim  from  a  common  grantor.  Here  it  may  be 
stated  that  the  leases  under  which  the  defendant  claimed  were 
properly  attested  as  deeds  and  were  properly  admitted  to  rec- 
ord. The  description  contained  in  the  White  lease,  through 
which  the  plaintiff  claimed  title,  described  the  property  as  fol- 
lows: "All  and  singular  the  timber  suitable  for  turpentine  pur-  ' 
poses  growing  on  the  following  described  lot  of  land,  to  wit, 
lot  number  151  in  district  15,  land  lying  in  Brooks  county. 
State  of  Georgia."  Was  this  description  sufficiently  definite?  It 
gives  the  number  of  the  lot  of  land,  the  district  in  which  located, 
and  the  county  and  State.  The  only  particular  in  which  this 
description  is  not  absolutely  specific  and  definite  is  in  the  fact 
that  it  does  not  state  the  number  of  acres  contained  in  the  lot  of 
land.  We  do  not  think  this  important,  in  view  of  the  fact  that 
it  does  convey  "all  and  singular  the  timber  suitable  for  turpentine 
purposes  growing  on"  the  land  lot  mentioned.  It  is  wholly  im- 
material how  many  acres  the  land  lot  contained.  All  the  timber 
located  thereon  suitable  for  turpentine'  purposes  was  specifically 
conveyed  by  the  instrument.  In  the  case  of  Carter  v.  William' 
son,  106  Oa.  280  (31  S.  E.  651),  the  Supreme  Court  held  that  a 
description  in  the  same  language  as  the  above  was  unambiguous 
and  clear,  and  conveyed  all  the  timber  standing  on  the  lands  de- 
scribed in  the  lease.  The  cases  cited  by  counsel  for  plaintiff  in 
error  in  support  of  the  contention  that  the  description  was  vague 
and  indefinite  are  distinguishable  on  the  facts  from  the  present 
case.  In  Douglass  v.  Bunn,  110  Ga,  162  (35  S.  E.  339),  the  con- 
veyance failed  to  designate  the  number  of  the  lot,  or  the  county 
or  district  in  which  it  was  situated.  In  Clarke  v.  Stowe,  132  Oa. 
621  (64  S.  E.  786),  the  description  was:  "all  that  tract  or  parcel 
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of  land  known  as  lot  I6214  acres  of  lot  169  in  the  6th  district  of 
Montgomery  county,  Georgia."  The  1621^  acres  of  land  in  the 
land  lot  were  not  specifically  described.  In  the  present  deed,  as 
above  suggested,  it  was  immaterial  to  describe  the  number  of 
acres  in  the  land  lot,  because  all  the  timber  thereon  suitable  for 
turpentine  purposes  was  covered  by  the  lease.  Where  a  deed  con- 
veys a  designated  number  of  acres,  it  should  indicate  by  boim- 
daries,  or  other  description,  the  particular  number  of  acres  con- 
veyed, in  order  to  furnish  indicia  by  which  the  particular  tract 
in  the  land  lot  could  be  identified.  The  words  of  description  in 
the  Clarke  case,  supra,  were  not  even  sufficient  to  furnish  a  basis 
for  making  more  specific  the  description  by  parol  testimony. 

The  other  cases  cited  by  learned  counsel,— Cro^fty  v.  McOraw, 
133  Ga.  560  (66  S.  E.  897),  Richardson  v.  Pernn,  133  Ga.  721  {66 
S.  E.  899),  Singleton  v.  Close,  130  Go.  717  (61  S.  E.  722),  and 
Harper  v.  Keller,  110  Ga.  420  (35  S.  E.  667),— are  all  distinguish- 
able from  the  present  case,  so  far  as  they  relate  to  the  description  of 
the  property  conveyed. 

3.  The  next  objection  made  to  the  admissibility  of  what  is 
known  as  the  "White  lease,"  under  which  the  plaintiff  claimed 
title,  was  that  it  was  not  attested  by  two  witnesses,  nor  by  a  no- 
tary public  or  other  judicial  officer.  This  objection  is  based 
upon  the  contention  that  timber  is  realty,  and  that  a  conveyance 
of  all  the  timber  suitable  for  turpentine  purposes  was  a  sale  of 
realty.  In  numerous  cases  the  Supreme  Court  of  this  State  has 
held  that  standing  timber  is  realty,  and  that  conveyances  of 
standing  timber  are  to  be  treated  as  deeds  and  are  to  be  exe- 
cuted with  the  same  formality,  and  in  fact  have  all  the  incidents  of 
ordinary  deeds  to  realty.  Powell  on  Actions  for  Land,  §  54; 
Coody  V.  Gress  Lumber  Co.,  82  Ga.  793  (10  S.  E.  218) ;  McRae 
V.  Siillwell,  111  Ga.  65  (36  S.  E.  604,  55  L.  R.  A.  513) ;  McLen- 
don  V.  Finch,  2  Ga.  App.  42  (58  S.  E.  690),  and  citations.  The 
fact,  however,  that  a  deed  to  realty  is  not  properly  attested  does 
not  affect  its  validity  between  the  parties  thereto  and  their  priv- 
ies. The  defect  in  the  attestation  relates  to  the  right  of  recorda- 
tion and  to  the  method  of  proof.  In  the  present  case,  while  the 
deeds  conveying  the  timber  rights  to  the  plaintiff  were  not  attested 
by  two  witnesses,  and  therefore  were  not  properly  recorded,  their 
execution  was  not  denied,  and  in  fact  it  was  admitted  by  the  de- 
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fendant  that,  when  it  took  its  subsequent  lease  covering  the  same 
property,  it  took  with  actual  notice  of  the  existence  of  this  prior 
conveyance.  It  follows,  therefore,  that  it  was  wholly  immaterial, 
so  far  as  any  right  of  the  defendant  was  concerned,  that  these 
deeds  were  not  attested  as  deeds  to  realty.  In  the  case  of  Coody 
V.  Oress  Lumber  Co,,  supra,  it  was  distinctly  held  that  the  failure 
to  have  attesting  witnesses  to  a  deed  did  not  render  the  instru- 
ment void,  aiid  that,  upon  proper  proof  of  its  execution,  it  was 
admissible  in  evidence.  See  also,  to  the  same  eflfect,  Parker  v. 
Gortatowshy,  127  Oa.  561  (56  S.  E.  846).  It  is  too  well  settled 
to  require  further  citation  of  authority  that  an  improper  attes- 
tation does  not  affect  the  validity  of  a  deed,  but  only  its  fitness 
for  record  and  the  method  of  proving  its  execution.  The  deed 
is  still  a  valid  contract  and  is  binding  upon  any  one  who  subse- 
quently takes  with  notice  of  its  existence.  Johnson  v.  Jones/ S7 
Oa.  65  (13  S.  E.  261);  Lowe  v.  Allen,  68  Oa.  226;  Oardner  v. 
Moore,  51  Oa.  268;  King  v.  Sears,  91  Oa.  577  (18  S.  E.  830). 

4.  The  next  assignment  of  error  is  that  the  transfer  of  the 
White  lease,  relied  upon  by  the  plaintiff  in  the  court  below  as 
one  of  the  links  in  the  chain  of  title,  was  improperly  executed 
and  was  invalid,  in  that  the  transfer  was  made  by  one  of  two 
partners  in  the  partnership  name  and  was  not  signed  by  the  in- 
dividual members  of  the  firm.  This  objection  is  based  upon  the 
idea  that  a  deed  or  lease  to  take  the  turpentine  from  standing 
trees  conveys  realty  and  that  the  title  was  vested  in  the  mem- 
bers of  the  partnership  as  tenants  in  common.  This  objection 
would  be  material  but  for  an  admission  made  in  the  record.  The 
transfer  in  question  was  made  by  J.  F.  Fender  in  the  name  of 
Fender,  Tomblinson  &  Company  and  it  was  admitted  that  the 
transfer  of  the  lease  in  question  by  J.  F.  Fender  was  made  "for 
the  partnership  and  by  the  authority  of  each  member  thereof  and 
in  the  due  course  of  the  partnership  business."  This  admission 
cures  the  formal  defect  in  the  execution  of  the  transfer  or  as- 
signment, so  far  as  this  defendant  is  concerned,  and  places  in 
the  transferee  all  the  title  of  the  firm  as  well  as  of  the  individ- 
ual members  thereof  to  the  property  described  in  the  transfer. 
In  view  of  this  admission  it  is  not  necessary  to  discuss  the  point 
raised  in  the  brief  of  learned  counsel  for  defendant  in  error  that 
a  transfer  of  the  right  to  take  crude  turpentine  from  growing 
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trees  is  in  the  nature  of  a  usufruct,  especially  where  the  trans- 
fer is  by  lease  during  a  period  stipulated  for  a  less  time  than  five 
years,  and  that  this  is  distinguishable  from  an  alienation  of  an 
interest  in  land. 

5.  It  is  next  objected  that  this  transfer  by  the  pamership  of 
the  lease  in  question  to  the  plaintiff  was  incompetent  to  be  ad- 
mitted in  evidence,  because  the  transfer  was  not  in  fact  dated. 
The  failure  to  date  the  transfer  is  not  material,  in  view  of  the 
fact  that  the  defendant  had  actual  knowledge  of  the  previous 
existence  of  the  lease  when  it  took  the  lease  under  which  it  claims. 
Besides,  the  parol  evidence  shows  that  all  of  the  transfers  of  the 
White  lease  in  question  were  made  on  the  same  day,  to  wit, 
January  25,  1907,  and  this  was  prior  to  the  date  of  the  instru- 
ment under  which  the  defendant  claimed  its  right. 

The  defendant  in  the  court  below  offered  evidence  to  prove  that 
there  was  a  parol  agreement,  before  the  leases  were  signed  and 
the  transfer  made  to  the  plaintiff,  that  the  boxing  of  the  timber 
should  commence  at  once,  and  this  testimony  was  excluded. 
There  was  no  effort  to  show  that  the  time  limit  was  left  out  of 
the  contract,  either  by  accident  or  mistake.  In  the  absence  of 
the  time  limit  the  law  would  give  the  lessee  a  reasonable  time 
within  which  to  exercise  its  rights  under  the  lease,  the  reason- 
able time  being  a  question  of  fact  to  be  determined  by  the  jury. 
The  rule  laid  down  on  this  subject  as  to  what  would  be  a  reason- 
able time  would  be  dependent  altogether  upon  the  local  condi- 
tions and  the  peculiar  circumstances  of  each  case.  McRae  v. 
Stillwell,  supra;  Lufburrow  v.  Everett,  113  Ga.  1056  (39  S.  E. 
436);  Goette  y.  Lane,  111  Ga.  400  (36  S.  E.  758).  Besides,  it 
further  appeared  from  the  leases  to  previous  grantees,  under 
which  plaintiff  in  the  court  below  claimed  title,  that  from  three 
to  four  years  were  allowed  for  the  purpose  of  working  timber 
for  turpentine  purposes  after  the  boxing  thereof,  and  that  before 
the  expiration  of  this  period  of  three  or  four  years  the  alleged 
trespass  by  the  defendant  had  been  committed. 

We  have  considered  all  the  assignments  of  error  that  we  think 
material  to  be  decided,  and  we  conclude  that  the  verdict  was 
right.  The  plaintiff  in  error  knew  that  these  prior  leases  were 
outstanding  and  in  the  plaintiff  in  the  court  below,  and  that  it 
had  been  in  the  actual  exercise  of  these  rights,  and  we  are  satisfied 
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that  the  verdict,  under  the  evidence,  was  just,  right,  and  equitable. 
The  defenses  relied  upon  are  in  the  main  purely  technical.  The  es- 
sential facts  are,— that  the  plaintiff  held  a  prior  written  contract, 
under  which  it  had  the  riglit  to  all  of  the  turpentine  in  the  timber 
on  the  land  in  question;  that  the  defendant  knew  of  this  prior 
right,  and  with  this  knowledge  took  conveyances,  and  under  these 
conveyances  as  an  excuse  entered  upon  the  land  in  question  and 
deprived  the  plaintiff  of  a  very  large  amount  of  the  profits  which 
it  could  have  realized  under  its  contract;  and  that  the  amount 
of  turpentine  which  it  took  from  the  trees,  to  which  the  plaintiff 
was  entitled  under  its  previous  contract,  was  larger  than  the  amount 
of  the  verdict  which  the  jury  found  against  it.  We  are  impressed 
with  the  view  that  the  defendant  in  tlie  court  below  simply  took 
the  chance  of  defeating  the  rights  of  the  plaintiff  on  mere  technicali- 
ties, and  in  the  meantime  securing  for  itself  a  large  amcJunt  of 
turpentine  to  which  it  was  not  equitably  entitled,  and  that,  to  a  cer- 
tain extent  at  least,  this  chance  of  speculation  or  profit  has  been 
reaped  by  it  to  the  damage  of  the  plaintiff.      Judgment  affirmed. 


3502.    Franklin  Life  Insurance  Co.  v.  Boykin. 

Russell,  J.  It  being  undisputed,  in  the  evidence,  that  the  insured  re- 
tained in  his  possession  the  policy  of  insurance  (with  a  receipt,  ac- 
knowledging the  payment  of  the  first  premium,  attached  thereto),  and 
made  no  effort  to  return  the  contract  of  insurance  to  the  insurer,  merely 
expressing  dissatisfaction  therewith  and  inability  to  pay  the  note  given 
for  the  premium,  a  verdict  for  the  defendant,  in  a  suit  brought  by  the 
insurance  company  upon  a  note  given  for  a  premium  upon  the  policy, 
was  contrary  to  law.  The  insured  can  not.  defeat  payment  of  the  pre- 
mium upon  a  policy  of  insurance,  issued  at  his  instance,  while  he  still 
retains  the  contract,  the  very  issuance  and  delivery  of  which  depend 
upon  a  cross-obligation  that  the  premiums  will  be  paid. 
•  Judgment  reversed. 

Decided  January  15,  1912. 

Complaint;  from  city  court  of  LaGrange— Judge  Harwell.    May 

13,  1911. 

E.  T.  Moon,  for  plaintiff  in  error.    E,  A.  Jones,  contra. 
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3606.     Brooke  v.  Waller  &  Co. 

Powell,  J.  Counsel  for  the  defendants  in  error  moved  to  dismiss  the 
bill  of  exceptions  because  it  sets  out  both  the  oral  and  the  documen- 
tary evidence  without  briefing  in  accordance  with  the  statute.  Upon 
an  inspection  of  the  record  the  motion  is  found  to  be  well  taken,  espe- 
cially as  to  the  documentary  evidence.     The  motion  is  granted. 

Writ  of  error  diamissed. 
Decided  January  16,  1912. 

Motion  to  dismiss  writ  of  error. 

Finley  &  Benson,  for  plaintiff  in  error. 

Paul  F.  Akin,  Watt  H,  Milner,  contra. 


3507.    Beckwith  v.  Mansfield  Lumber  &  Construction  Co. 

Hill,  C.  J.     1.  A  judgment  in  favor  of  the  defendant,  upon  a  plea  in 
abatement  not  affecting  the  merits  of  the  case,  can  not  be  successfully 
pleaded  in  bar  of  a  subsequent  suit  on  the  same  cause  of  action. 
2.  No  error  of  law  appears,  and  the  evidence  fully  supports  the  verdict. 

Judgment  affirmed. 
Decided' January  15,  1912. 

Complaint;  from  city  court  of  Covington— Judge  Whaley.    May 

20,  1911. 

Rogers  &  Knox,  for  plaintiff  in  error. 

R.  W,  Milner,  contra. 


3508.    Beckwith  r.  Mansfield  Lumber  &  Construction  Co. 

HiLLy  C.  J.  This  case  is  controlled  by  the  decision  of  this  court  handed 
down  this  day  in  BeckiDtth  v.  Mansfield  Lumber  d  Construction  Co. 
(No.  3507),  ante.  Judgment  ^affirmed. 

Decided  Januaby  15,  1912. 

Complaint ;  from  city  court  of  Covington— Judge  Whaley.    May 

20,  1911. 

Rogers  &  Knox,  for  plaintiff  in  error. 

R.  Vf,  Milner,  contra. 
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3511.     Garland  v.  Rumble. 

Hill,  C.  J.  A  client  sued  his  attorney  for  money  had  and  received  by  the 
attorney  for  the  client's  benefit.  The  client  had  placed  in  the  hands  of 
the  attorney  a  note  for  collection;  and  the  attorney  collected  it  and 
retained  half  of  the  amount  as  a  fee  for  his  services.  The  client  con- 
tended that  he  had  made  no  contract  for  fees,  and  that  the  attorney 
was  entitled  only  to  a  quantum  nieruit  for  his  services  The  attorney 
contended  that  he  had  a  verbal  contract  which  entitled  him  to  retain 
half  of  the  amount  collected.  This  was  the  sole  issue  in  the  case,  and 
the  jury  found  in  favor  of  the  client,  and  no  error  of  law  is  com- 
plained of.  As  repeatedly  ruled,  the  verdict  settled  the  issue  of  fact, 
and  this  court  can  not  interfere.  Judgment  affirmed. 

Decided  January  15,  1912. 

Appeal;  from  Pike  superior  court— Judge  R.  T.  Daniel.     April 
5,  1911. 

E.  C.  Armistead,  J.  J.  Garland,  for  plaintiff  in  error. 
J.  M„  Smith,  contra. 


3514.  GREENE  COUNTY  r.  WALKER. 

Whether  the  county  was  negligent  in  its  maintenance  of  the  bridge  in 
question,  and  whether  it  was  contributory  negligence  on  the  part  of  the 
owner  of  a  colt,  three  and  a  half  months  old,  to  permit  so  immature 
a  specimen  of  the  equine  genus  to  accompany  the  maternal  mare  in 
public  places,  were  questions  peculiarly  for  the  determination  of  a  jury. 
Consequently  a  verdict  awarding  damages  to  the  owner  of  the  colt  for 
injuries  inflicted  upon  it  by  reason  of  its  falling  through  a  hole  in  a 
public  bridge,  which  is  supported  by  evidence  and  which  has  been  ap- 
proved by  the  trial  judge,  will  not  be  set  aside  as  being  contrary  to  law. 
Decided  January  15,  1912. 

Appeal;  from  Greene  superior  court— Judge  Walker.  May  30, 
1911. 

Noel  P.  Park,  for  plaintiff  in  error.    J,  0,  Faust,  contra. 

Russell,  J.  Walker  brought  a  suit  against  Greene  County  for 
damages  alleged  to  have  been  sustained  by  him  as  the  owner  of  a 
colt  injured  by  getting  caught  in  a  hole  in  one  of  the  public  bridges 
of  the  county.  Upon  the  trial  the  evidence  was  undisputed  that  the 
value  of  the  colt  had  been  diminished  by  reason  of  the  casualty, 
and  that  there  was  a  hole  in  the  public  bridge  which  had  existed  for 
such  a  length  of  time  as  to  authorize  the  jury  to  infer  that  the 
proper  county  authorities  had  knowledge  of  its  existence.     It  de- 
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veloped  that  the  plaintiff  was  driving  a  mare,  and  that  the  colt  was 
accompanying  its  mother.  The  defendant  pleaded  that  if  the  colt 
was  injured  as  alleged  in  the  petition,  the  injury  was  caused  by 
the  negligence  of  the  plaintiff,  and  therefore  the  defendant  was  not 
liable  in  any  sum,  and  that  if  the  plaintiff  had  used  ordinary  care 
and  diligence,  the  injury  could  have  been  avoided.  Under  the  first 
ground  of  the  defense,  it  is  contended  that  even  if  knowledge  of 
the  defect  in  the  bridge  can,  under  the  evidence,  be  presumed  as 
against  the  county  authorities,  still  there  was  proof  that  vehicles 
could  cross  with  safety,  for  the  reason  that  the  hole  was  towards  the 
edge  of  the  bridge  and  was  not  large  enough  for  a  grown  horse  to 
get  its  foot  through;  and  for  this  reason  it  is  contended  that  the 
bridge  was  in  a  satisfactory  condition  for  all  ordinary  purposes. 
The  decision  of  this  court  in  Stamps  v.  Newton  County,  8  Oa,  App. 
230  (5),  (68  S.  E.  947),  is  cited  as  authority  to  sustain  the  con- 
tention  that  the  use  of  the  bridge  by  the  qolt  gave  rise  to  an  ex- 
traordinary occasion. 

As  to  the  second  ground  of  defense,  it  is  insisted  that  the  owner 
of  the  colt  knew  that  the  hole  was  in  the  bridge,  and  that  the  de- 
fendant should  not  be  held  liable,  because,  in  the  exercise  of  ordi- 
nary care  and  diligence,  the  owner  should  either  have  left  the  colt 
at  home,  and  not  permitted  it  upon  the  public  highway,  or  should 
have  made  a  special  effort  to  see  to  the  colt's  safety  while  it  was 
crossing  the  bridge.  Without  making  any  comparison  between  the 
case  at  bar  and  the  Stamps  case,  supra,  it  is  enough  for  us  to  say 
that  whether  the  presence  of  a  colt  upon  a  public  bridge  gave  rise 
to  such  an  extraordinary  occasion  as  could  not  have  been  foreseen 
by  the  county  authorities,  and  as  might  relieve  the  county  from 
liability  for  damages,  is  a  question  purely  for  determination  by  a 
jury.  It  is  possible  that  there  might  be  instances  in  which  the 
circumstances  of  the  accident  would  authorize  the  jury  to  conclude 
that  the  occasion  was  extraordinary.  The  presence  of  a  colt  which 
had  strayed  away  from  home,  and  which  appeared  upon  a  bridge 
containing  such  a  hole,  unaccompanied  by  its  mother,  or,  even  if 
accompanied  by  its  mother,  if  the  mare  was  running  at  large,  might 
afford  such  an  instance,  but  at  last  it  would  be  a  question  for  the 
jury,  as  in  the  Stamps  case  (and  not  for  the  court),  after  a  consid- 
eration of  all  of  the  surrounding  circumstances.  No  court  can  ar- 
bitrarily say  that  under  no  circumstances  can  the  owner  of  a  colt 
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be  recompensed  for  injuries  due  and  traceable  to  defects  in  a  pub- 
lic highway,  because  of  the  fact  that  the  colt  was  of  no  service  upon 
the  public  highway,  or  because  the  presence  of  the  colt  created  an 
extraordinary  occasion. 

Likewise,  the  question  as  to  whether  the  owner  of  a  colt,  in  the 
exercise  of  ordinary  care  and  diligence,  should,  in  any  particular 
instance,  keep  the  colt  at  home,  and  not  permit  it  to  follow  its 
mother  as  is  frequently  the  custom,  is  one  also  peculiarly  of  fact 
and  to  be  determined  by  the  jury.  All  of  the  circumstances  illus- 
trating the  alleged  negligence  of  the  county  in  this  case,  as  well  as 
the  contributory  negligence,  if  any,  of  the  owner,  were  fully  sub- 
mitted for  the  consideration  of  the  jury ;  and  jurors  are  so  much  bet- 
ter qualified  than  judges  to  say  when  and  where,  and  under  what 
circumstances,  a  young  colt  can  safely  accompany  its  mother,  that 
we  are  not  prepared  to  say  that  there  was  any  error  in  the  verdict 
in  the  present  case. 

It  is  not  contended  that  any  error  of  law  was  committed  by  the 
trial  judge.  The  only  error  assigned  is  the  refusal  of  the  motion 
for  new  trial  based  upon  the  general  grounds,  and,  as  we  doubt  not 
that  the  ruling  of  the  trial  judge  was  based  upon  the  same  consid- 
era^tions  as  those  which  affect  us,  the  judgment  must  be  Affirmed, 


3516.    Louisville  &  Nashville  Ratlhoad  Co.  v,  Andrews. 

Hill,  C.  J.  1.  The  exceptions  taken  to  excerpts  from  the  chlirge  are 
supported  by  verbal  inaccuracies,  but  there  were  no  substantial  or  mis- 
leading errors;  and  the  instructions,  taken  as  a  whole,  fairly  and  clearly 
presented  the  issues. 

2.  There  was  conflict  in  the  evidence,  both  as  to  the  negligence  alleged 
and  the  damages  claimed.  These  conflicts  were  settled  by  the  verdict; 
and  as  no  error  of  law  of  a  prejudicial  character  appears,  no  reason  is 
shown  for  the  grant  of  another  trial.  Judgment  affirmed. 

Decided  January  15,  If)  12. 

Action  for  damages;  from  city  court  of  Atlanta— Judge  Cal- 
houn.   April  15,  1911. 

Tye,  Peeples  &  Jordan,  for  plaintiff  in  error. 
Vf alter  A,  Sims,  contra. 
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3523.     Clements  v.  Union  Savings  Bank. 

Hill,  C.  J.    The  evidence  demanded  the  verdict  as  directed  for  the  plain- 
tiff. Judgment  affirmed. 
Decided  January  15,  1912. 

Complaint ;  from  city  court  of  Swainsboro— Judge  H.  R.  Daniel. 

April  24,  1911. 

Williams  <&  Bradley,  for  plaintiff  in  error. 


3524.    Nunez  Gin  &  Warehouse  Co.  v.  Moore. 

Russell,  J.  Where  a  gin  and  warehouse  company  holds  out  a  person  as 
its  genera]  manager,  the  title  implies  power  to  make  any  contracts  ordi- 
narily necessary  for  the  conduct  of  its  business.  Authority  to  execute 
a  promissory  note  for  the  purchase  of  an  engine  and  boiler,  and  to  bind 
the  corporation  for  its  payment,  would  be  presumed  to  be  within  the 
scope  of  the  general  manager's  authority.  But  neither  the  general 
manager  nor  any  other  officer  of  a  corporation  has  power  or  authority  • 
to  purchase  its  capital  stock  and  bind  the  corporation  for  the  payment 
therefor,  by  promissory  note  or  otherwise.  Parol  evidence  is  always 
admissible  to  show  the  consideration  of  a  note;  and  consequently  the 
court  erred  in  striking  the  plea  of  the  defendant,  and  in  excluding  testi- 
mony offered  by  it  tending  to  show  that  the  note  in  the  present  case 
was  given  to  pay  for  $250  of  the  amount  of  stock  subscribed  by  the 
defendant;  and  especially  as  the  payment,  if  made,  would  result  in  the 
purchase  of  that  amount  of  stock  by  the  corporation  itself,  or  the  re- 
duction of  the  capital  stock  in  that  amount.  Judgment  reversed. 
Decided  January  15,  1912. 

Complaint ;  from  city  court  of  Swainsboro— -Judge  H.  R.  Daniel. 

May  23,  1911. 

T.  N.  Brown,  for  plaintiff  in  error. 

Smith  &  Kirkland,  contra. 


3525.    Rawlings  v.  Sheppard. 

Powell,  J.  1.  To  establish  a  right  to  recover  under  the  act  of  Decem- 
ber 17,  1901  (Acts  1901,  p.  63),  as  amended  by  the  act  of  August  2, 
1903  (Acts  1903,  p.  91),  now  contained  in  the  Civil  Code  (1910), 
S§  3712-15,  giving  damages  to  a  landlord  for  wrongful  interference  by 
an  outsider  w\th  his  contract  with  his  tenant,  the  plaintiff  must  prove: 
( 1 )    a  valid,  definite  contract,   duly  executed  with  the  formality  pre- 


Digitized  by  VjOOQ IC 


^pp  ]  *     OCTOBER  TERM,   1911.  35I 

scribed  in  the  statute  {Polk  v.  Thoma8on,  130  Ga,  542  (61  S.  E.  123) ; 
Orr  Y,  Hardin,  4  Oa.  App.  382  (61  S.  E.  518));  (2)  the  fact  that 
the  defendant  employed  the  tenant  for  such  a  period  and  in  such  a 
manner  as  that  injury  resulted  to  the  landlord  from  the  giving  of  the 
employment,  or  that  the  defendant  rented  lands  to  the  tenant  or  fur- 
nished him  lands  to  be  ''cropped;''  (3)  the  amount  of  the  damages,  ex- 
cept in  so  far  as  the  statute  fixes  them.  To  prove  that  the  defendant 
allowed  the  plaintiff's  tenant  to  move  into  a  house  on  his  place  is  not 
sufficient.  Pearson  v.  Baas,  132  Oa,  117  (63  S.  E.  798). 
2.  The  plaintiff  in  the  case  at  bar  offered  no  direct  proof  that  the  de- 
fendant employed  the  tenant  or  rented  lands  to  him,  but  relied  on  cir- 
cumstantial evidence  to  prove  that  element^  of  his  case.  The  jurors  were 
authorized  to  find  against  the  theory  of  the  evidence  contended  for  by 
the  plaintiff,  though  the  defendant  offered  no  proof.  A  verdict  is  not 
necessarily  demanded  for  the  plaintiff  because  he  makes  such  a  prima 
facie  case  as  to  make  the  refusal  to  grant  a  nonsuit  proper,  though  the 
defendant    introduces    no    evidence.  Judgment    affirmed. 

Decided  January  15,  1912. 

Action  for  damages ;  from  city  court  of  Sandersville— Judge  Jor- 
dan.   May  3,  1911. 

Hardwich  &  Wright,  for  plaintiff  in  error. 
Evans  &  Evans,  contra. 


3526.     Central  of  Georgia  Railway  Co.  v.  Marshall. 

Hill,  G.  J.  This  is  a  case  of  certiorari,  brought  to  review  a  verdict  and 
judgment  for  $17,  and  raising  only  issues  of  fact,  on  which  the  evi- 
dence was  in  conflict.  The  judgment  of  the  superior  court,  approving 
the  verdict  and  overruling  the  certiorari,  will  not  be  disturbed. 

Judgment  affirmed. 
Decided  Januaby  15,  1912. 

Certiorari;  from  Bibb  superior  court— Judge  Pelton.     June  7, 

1911. 

West  &  Dasher,  for  plaintiff  in  error. 
Oliver  C.  Hancock,  contra. 


3627.     COOPER  v.  MOST  NURSERY  COMPANY. 

I.  A  suit  for  damages  which  had  been  sustained  by  the  plaintiff  more 
than  five  years  prior  to  the  issuance  of  the  attachment  against  one  who 
was  a  non-resident  throughout  that  period  was  barred  by  the  statute 
of  limitations. 
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2.  The  plaintiff's  right  to  proceed  by  attachment  depended  upon  the  non- 
residence  of  the  defendant.  The  allegation  that  the  defendant  was  a 
non-resident  was  not  stricken  by  amendment,  and  could  not  have  been 
stricken  without  resulting  in  the  dismissal  of  the  case;  and  the  ab- 
sence or  non-residerce  of  a  debtor  who  never  resided  in  this-  State  is  no 
reply  to  the  statute  of  limitations. 

Decided  January  15,  1912. 

Attachment;  from  city  court  of  Floyd  county— Judge  Eeece. 
June  6,  1911. 

M,  B.  Eubanks,  for  plaintiff. 

Oeorge  A.  H,  Harris  &  Son,  for  defendant. 

EussKLL,  J.  Mrs.  M.  A.  Cooper  sued  out  an  attachment  against 
P.  P.  Most  Nursery  Company,  alleging  the  non-residence  of  the 
defendant,  as  the  ground  of  attachment.  The  attachment  was 
served  by  the  service  of  summons  of  garnishment  on  a  garnishee 
residing  in  Floyd  county,  on  June  7,  1910.  Upon  the  filing  of 
a  declaration  in  attachment  the  defendant  demurred,  seeking  to 
interpose  tlie  bar  of  the  statute  of  limitations.  The  court  sus-' 
tained  the  demurrer  and  dismissed  the  plaintiff's  action,  and  there- 
upon the  plaintitf  sued  out  the  present  writ  of  error. 

According  to  the  allegations  of  the  declaration,  P.  P.  Most  Nurs- 
ery Company,  whose  name  imports  a  corporation,  is  not  a  resident 
of  the  State  of  Georgia;  and  it  is  not  alleged  that  the  defendant 
was  at  any  time  a  corporation  of  this  State.  If  the  defendant  ever 
was  a  non-resident  corporation,  it  must  be  presumed  to  have  con- 
tinued to  be  such;  because  it  could  only  become  a  corporation  of 
the  State  of  Georgia  by  obtaining  a  charter  here.  The  lower  court 
allowed  an  amendment  to  the  petition,  setting  up  that  at  the  time 
the  cause  of  action  accrued  this  non-resident  corporation  had  as  an 
agent  residing  in  Floyd  county  one  Maples :  and  by  the  amendment 
it  was  sought  to  relieve  the  bar  of  the  statute  of  limitations  by 
allegations  to  the  effect  tliat  Maples  represented  that  P.  P.  Most 
NursA^y  Company  was  a  Georgia  corporation,  which  was  false,  and 
the  statement  was  made  with  intent  to  defraud,  and  that  after 
the  plaintiff's  right  of  action  accrued,  she  made  every  endeavor 
to  locate  Maples  and  the  defendant,  but  failed  to  do  so. 

The  only  question  in  the  case  is  whether  the  amendments  to 
the  plaintiff's  petition  are  such  as  would  relieve  from  the  bar  of  the 
statute  of  limitations  a  cause  of  action  apparently  almost  six  years 
old,  in  which  the  plaintiff  sought  to  recover  damages  resulting 
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from  misrepresentation  and  deliberate  breach  of  a  contract  to  fur- 
nish specified  varieties  of  peach  trees  for  the  plaintifiPs  orchard. 
Under  the  allegations  of  the  original  petition  the  action  is  plainly 
barred;  for  it  is  alleged  that  the  plaintiff  ascertained  in  1904  that 
she  had  not  been  furnished  with  the  varieties  of  trees  she  had 
bought^  and  as  far  back  as  1904  she  knew  she  had  been  deceived  by 
the  agent  of  this  non-resident  corporation,  and  yet  she  took  no  step 
to  recover  her  damages  until  1910.  The  plaintiff  attempts,  by 
amendment,  to  relieve  the  defect  in  the  action,  by  allegations  to 
the  effect  that  she  had  made  every  effort  to  ascertain  the  resi- 
dence of  the  defendant,  but  had  failed,  and  allegations  to  the  ef- 
fect that  Maples,  up  to  the  time  that  she  discovered  the  fraud  that 
had  been  practiced  upon  her,  resided  in  Floyd  county,  and  that 
Maples,  at  the  time  she  purchased  the  fruit  trees,  told  her  that  the 
P.  P.  Most  Nursery  Company  was  a  Georgia  corporation.  It  is  the 
plaintiff's  misfortune  if  she  could  not  find  out  the  defendant's 
whereabouts  in  six  years,  but  the  result  of  the  delay  can  not  be  af- 
fected by  any  of  the  circumstances  alleged  in  the  amendment  to  her 
petition.  The  law  presumes  that  four  years  is  suflScient  time  for  a 
plaintiff  to  ascertain  all  the  necessary  facts  upon  which  to  base  a 
suit,  and  mere  inability  to  do  this,  which  is  not  directly  charge- 
able to  the  opposite  party,  is  ineffectual  to  prevent  the  bar  of  the 
statute  of  limitations.  Fraud  on  the  part  of  the  opposite  party, 
where  it  is  apparent  that  such  fraud  prevented  the  earlier  assertion 
of  one's  rights,  might  relieve  from  the  bar,  but,  according  to  the 
allegations  in  the  present  petition,  all  the  fraudulent  acts  and  say- 
ings of  Maples,  the  agent  of  the  defendant,  occurred  before  1904; 
and  in  1904,  when  the  peach  trees  began  to  bear,  and  the  fraud,  if 
any,  was  discovered,  the  plaintiff  knew  just  as  much  of  Maples's 
fraud,  and  just  as  much  of  the  whereabouts  of  the  defendant,  as 
she  did  in  1910,  at  the  end  of  a  six  years'  search  for  Maples  and 
for  the  residence  of  the  P.  P.  Most  Nursery  Company. 

The  allegations  of  the  petition,  as  a  whole,  do  not  tend  to  dis- 
tinctly negative  the  inference  that  the  P.  P.  Most  Nursery  Com- 
pany may  be  doing  business  in  Georgia,  and  that  they  may  now 
have,  and  may  have  had  for  six  years  preceding  the  suit,  agents  in 
Georgia  upon  whom  service  could  have  been  perfected;  but,  as  we 
have  previously  remarked,  the  mere  fact  that  the  plaintiff  was 
unable  for  six  years,  after' the  discovery  of  the  fraud,  to  ascer- 
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tain  the  whereabouts  of  the  defendant,  aflEords  no  exception  to  the 
general  rule  which  bars  a  cause  of  action,  which,  like  the  present, 
is  required  to  have  been  prosecuted  in  four  years.  The  plaintiff 
could  not  amend  her  declaration  so  as  to  strike  the  allegation 
that  P.  P.  Most  Nursery  Company  resides  out  of  the  State  of 
Georgia,  without  destroying  the  only  ground  upon  which  the  at- 
tachment rested ;  and  the  fact  that  Maples  had  moved  from  Georgia 
to  Texas,  or  that  she  was  unable  to  locate  the  defendant,  or  any  of 
its  officers  or  agents,  or  to  find  any  property  belonging  to  the  de- 
fendant which  might  be  seized  by  attachment,  presents  no  legal 
reason  for  relieving  the  action  from  the  bar  of  the  statute  of  limi- 
tations. According  to  the  allegations  of  her  own  petition,  the 
plaintiff  discovered  the  breach  of  the  contract  on  July  15,  1904, 
and  had  the  attachment  served  on  June  7,  1910.  The  demurrer 
was  properly  sustained. 

The  fact  that  Maples  told  the  plaintiff  that  his  principal, 
the  P.  P.  Most  Nursery  Company,  resided  in  Georgia,  is  of  no 
consequence.  The  allegation  which  might  have  relieved  the  bar  of 
the  statute  must  have  been  that  P.  P.  Most  Nursery  Company,  as 
a  matter  of  fact,  did  reside  in  Georgia;  and  yet,  if  the  Nursery 
Company  merely  resided  at  some  time  in  the  past  in  Georgia,  being 
a  Georgia  corporation,  the  removal  of  the  corporation  to  another 
State  would  not  of  itself  change  its  legal  residence.  In  order  to 
become  a  resident  of  another  State,  a  corporation  must  be  char- 
tered in  that  State,  or  at  least  its  principal  office  must,  by  its  char- 
ter, be  declared  to  be  in  that  State ;  and,  as  a  corporation  can  have 
no  legal  residence  except  as  determined  by  its  charter,  the  incor- 
poration of  a  domestic  corporation  in  another  State  would  cre- 
ate it  a  corporation  of  that  State,  as  a  new  corporation,  entirely 
apart  from  the  fact  that  there  may  have  been  a  previous  incor- 
poration in  some  other  State;  thus  rendering  the  previous  resi- 
dence of  the  parties  who  might  be  corporators  or  stockholders  in  the 
corporation,  whether  in  this  State  or  in  some  other,  totally  imma- 
terial. The  plaintiff  could  not  have  made  an  allegation  upon  this 
subject  which  would  have  been  of  any  value,  because  the  residence 
of  a  corporation  is  fixed  by  its  charter,  and  the  absence  or  non-resi- 
dence of  a  debtor  who  never  resided  here  is  no  reply  to  the  statute 
of  limitations.  9  Enc.  Dig.  Ga.  Rep.  36 ;  Edwards  v.  Ross,  58  Oa, 
147.  Judgment  affirmed. 
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3541.    Chowder  v.  The  State. 

RusSKLL,  J.  There  was  no  evidence  that  the  killing  of  the  hog  was  ma- 
licious. The  only  evidence  from  which  it  was  contended  malice  could 
he  inferred  was  that  the  accused  did  not  have  a  fence  at  least  four 
and  a  half  feet  high  around  his  crop,  to  prevent  the  destruction  of 
which  the  animal  was  killed.  In  stock-law  counties  land  lines  supply 
the  place  of  the  statutory  fence. 

Judgment   reversed. 
Decided  Januabt  15,  1912. 

Accusation  of  malicious  mischief;  from  city  court  of  Sanders- 

ville— Judge  Jordan.     May  19,  1911. 

W.  E,  Armistead,  for  plaintiff  in  error. 

J,  E.  Hyman,  solicitor,  contra. 


3648.    Edenfield  r.  Coleman  &  Flandeb3. 

Hill,  C.  J.  In  a  note  given  for  the  purchase-money  of  two  mules  the 
following  guaranty  was  inserted :  "  It  is  expressly  tmderstood  that 
after  said  delivery  the  said  Coleman  k  Flanders  do  not  warrant  the 
health,  sotmdness,  or  life  of  said  mules,  but  only  the  title  thereto,  and 
in  case  of  death  thereof  or  loss  in  any  way,  I  agree  to  sustain  the 
loss  and  to  pay  said  note.**  In  a  suit  on  this  note  a  plea  alleging  in 
effect  that  at  the  time  of  the  sale  and  when  the  mules  were  delivered 
they  were  a£9icted  with  an  incurable  disease,  the  character  of  which 
was  not  known  to  the  defendant  but  was  known  to  plaintiff,  and  from 
which  disease  the  mules  in  question  died  in  a  few  days  after  the  sale, 
set  forth  a  good  defense,  and  was  not  in  conflict  with  the  well-estab- 
lished rule  that  parol  testimony  can  not  be  received  to  vary  the  terms 
of  a  written  contract.  Pryor  v.  Ludden,  134  Ga.  288  (67  8.  E.  654). 
The  above  guaranty  protected  the  guarantor  from  any  imsoundness  or 
disease  and  death  which  might  arise  or  occur  after  the  sale  was  made 
and  after  delivery  of  the  mules  to  the  purchaser.  It  is  not  broad 
enough  to  protect  the  guarantor  from  any  latent  disease  or  unsound- 
ness which  existed  prior  to  and  at  the  time  of  the  sale  and  the  exist- 
ence of  which  was  known  to  the  seller  and  unknown  to  the  purchaser. 

Judgment   reversed. 
Decided  January  15,  1912. 
Complaint;  from  city  court  of  Swainsboro— Judge  H.  E.  Dan- 
iel.    May  25,  1911. 

Saffold  &  Larsen,  for  plaintiff  in  error. 
Williams  &  Bradley,  contra. 
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3657.     PARK  v.  BUXTON  et  al. 

1.  The  law  of  this  State  declares  that  ''any  circumstances  which  would 
place  a  prudent  man  upon  his  guard,  in  purchasing  negotiable  paper, 
shall  be  sufficient  to  constitute  notice  to  a  purchaser  of  such  paper 
before  it  is  due.**  The  character  and  sufficiency  of  the  circumstances 
in  a  particular  case  which  should  place  a  prudent  man  on  his  guard 
are  to  be  determined  as  questions  of  fact  by  the  jury,  and  not  by  the 
judge  as  questions  of  law. 

2.  The  promise  to  pay  the  interest  on  a  negotiable  note  is  as  much  a  part 
of  the  contract  as  the  promise  to  pay  the  principaL  Principal  and  in- 
terest constitute  one  debt.  When  the  note  is  sold  to  a  third  person 
before  the  principal  is  duQ,  but  when  installments  of  interest  are  past 
due,  and  remain  unpaid,  and  the  fact  of  non-payment  appears  on  the 
face  of  the  note  or  is  actually  known  to  the  purchaser,  it  is  for  the 
jury  to  determine  whether  these  facts  were  circiunstances  sufficient  to 
put  the  purchaser,  as  a  prudent  man,  on  his  guard  and  to  furnish  to 
him  warning  that  the  maker  of  the  note  had  some  defense.  Proof  of 
these  facts  authorizes  the  jury  to  find  that  the  purchaser  bought  the 
note  with  notice  that  it  was  then  dishonored;  and  he  would  not  be 
protected  in  his  title  against  any  defense  that  the  maker  could  make 
if  the  note  were  sued  on  by  the  original  payee. 

8.  There  was  evidence  to  support  the  plea  of  total  failure  of  the  consid- 
eration for  which  the  note  was  given,  and  no  reason  appears  for  the 
grant  of  another  trial. 

Decided  Januabt  15,  1912. 

Complaint ;  from  city  court  of  Waynesboro— Judge  Boykin  pre- 
riding.    June  16,  1911. 

H.  J.  Fullbright,  F.  S,  Bumey,  for  plaintiff. 

William  H.  Fleming,  C.  B.  Oarlick,  for  defendant. 

Hill,  C.  J.  Howard  C.  Park  sued  W.  R.  Buxton  and  others 
as  makers  of  a  promissory  note,  alleging,  that  he  was  a  bona  fide 
holder  for  value,  that  he  bought  the  note  before  it  was  due  and 
without  any  notice  of  any  defect  or  defense.  The  defendants  de- 
oied  these  allegations,  and  on  the  issue  thus  formed  and  the  evi- 
dence, under  the  charge  of  the  court,  the  jury  found  a  verdict  in 
favor  of  the  defendants,  and  the  plaintiff's  motion  for  a  new  trial 
was  overruled.  The  evidence,  briefly  stated,  is  as  follows :  The  note 
was  one  of  three  notes  for  $1,000  each,  payable  to  McLaughlin 
Brothers,  or  order,  and  dated  April  8,  1906,  the  first  note  falling 
due  May  1,  1907,  the  second  in  1908,  and  the  third  in  1909.  The 
consideration  of  the  notes  was  a  high-bred  stallion,  purchased  un- 
der express  warranties  as  to  the  quality  of  the  stallion,  and  the 
defense  relied  upon  was  a  breach  of  these  warranties.     This  de- 
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fense  was  met  by  the  contention  of  the  plaintiff  that  as  he  was  a 
bona  fide  purchaser  for  value  before  maturity,  without  notice  of 
any  defect  or  defense,  this  defense  of  failure  of  consideration  i 
could  not  be  made  to  the  note  in  his  hands.  There  was  a  credit  t 
of  $200  on  the  principal  of  the  note,  leaving  a  balance  of  $800 
due.  The  plaintiff  paid  $850  for  the  note  to  McLaughlin  Brothers, 
the  original  payees,  and  at  the  time  of  the  purchase  the  principal 
of  the  note  had  not  matured,  but  would  have  matured  in  twelve 
days.  Two  installments  of  annual  interest,  amounting  to  $96  at  the 
time  of  the  purchase,  were  past  due  and  unpaid.  The  face  of  the 
note  did  not  show  fhifl  f^yt.  but  the  plaintiff  admitted  that  he 
blew  the  fact  when  he  purchased  the  note. 

The  principal  question  of  law  presented  is :  Does  the  purchaser 
for  value  of  a  negotiable  promissory  note  before  the  principal  there- 
of is  due,  with  knowledge  that  installments  of  interest  thereon  are 
past  due  and  impaid,  stand  in  the  position  of  a  bona  fide  holder,  and 
is  he  protected  as  such  under  section  4286  of  the  Civil  Code  (1910) ; 
or  does  the  fact  that  installments  of  interest  are  past  due,  and  his  I 
knowledge  of  the  fact,  constitute  suflBcient  reason  to  dishonor  the  j 
principal  of  the  note  and  let  in  all  defenses  good  against  the  orig-  i 
inal  payee?  The  plaintiff  in  error  insists  that,  as  a  matter  of 
law,  the  simple  fact  that  installments  of  interest  are  overdue  and 
unpaid,  disconnected  from  other  facts,  is  not  of  itself  suflBcient  to 
affect  the  position  of  one  taking  the  note  before  maturity  of  the 
principal  for  value,  as  a  bona  fide  purchaser,  and  that  it  was  the 
duty  of  the  trial  judge  so  to  instruct  the  jury.  The  trial  judge  re- 
fused so  to  instruct  the  jury  as  a  matter  of  law,  but  submitted  the 
question  to  them  as  one  of  fact,  charging  to  the  effect  that  it  was 
for  the  jury  to  decide  whether  the  non-payment  of  the  interest  and 
the  knowledge  of  that  fact  by  the  plaintiff  at  the  time  he  purchased 
the  note  was  a  circumstance  which  would  place  a  prudent  man  upon 
his  guard  in  purchasing  negotiable  paper. 

.  The  question  of  law  here  presented  has  never  been  directly  de- 
cided by  the  Supreme  Court  of  this  State,  and  the  decisions  in 
other  jurisdictions  are  in  conflict.  Some  of  the  decisions  holding 
that  default  in  the  payment  of  interest,  with  a  knowledge  of  that 
fact  by  the  purchaser,  does  not  dishonor  the  note  and  is  not  a  suffi- 
cient circumstance  of  suspicion  to  put  the  purchaser  upon  further 
inquiry,  are  Indiana  &  111.  Ry.  Co.  v,  Sprague,  103  U.  S.  756  (26 
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L.  ed.  554) ;  Cr^nwell  v.  Sac  County,  96  U.  S.  51  (24  L.  ed.  681)  ; 
Thomason  v.  Perrine,  103  U.  S.  589  (1  Sup.  Ct.  564,  568,  27  L. 
ed.  298);  Nat.  Bank  v.  Kirby,  108  Mass.  497;  Kelly  v.  Whitney,. 
45  Wis.  110  (30  Am.  E.  697) ;  and  some  of  those  taking  the  oppo- 
site view  are  Newell  v.  Gregg,  51  Barb.  (N.  Y.)  263;  Citizens  Sav- 
ings Bank  v.  Couse,  124  N.  Y.  Supp.  79  (68  Misc.  Eep.  153) ;  First 
Nat.  Bank  v.  Forsyth,  67  Minn.  257  (69  N.  W.  909,  64  Am.  St.  B. 
415).  The  United  States  Supreme  Court,  in  the  case  of  Trask  v. 
Jacksonville,  Pensacola  &  Mobile  R.  Co.,  124  U.  S.  515  (8  Sup. 
Ct.  574,  31  L.  ed.  521),  in  seeming  conflict  with  prior  decisions 
on  the  same  subject,  holds,  that  where  interest  coupons  attached  to 
bonds  of  the  State  had  not  been  paid  for  ten  years,  this  fact  fur- 
nished the  strongest  presumptive  evidence  of  dishonor.  The  court 
in  this  latter  case  seemed  to  attach  significance  to  the  fact  that 
so  many  of  the  interest  coupons  were  unpaid,  and  the  fact  that 
the  bonds  were  issued  by  the  State;  and  the  peculiar  facts  of  the 
case  seem  to  have  made  the  conflict  between  this  decision  and 
prior  decisions  more  apparent  than  real.  As  illustrating  the  con- 
flict in  the  decisions  of  the  courts  on  this  subject,  it  may  be  noted 
that  those  courts  which  hold  that  the  mere  fact  of  default  in  the 
payment  of  interest  is  not  of  itself  suflScient  to  dishonor  the  note 
and  to  put  the  purchaser  on  notice  and  destroy  his  character  as  a 
bona  fide  holder,  repudiate  the  doctrine  that  as  to  negotiable  paper 
mere  suspicion  that  there  may  be  a  defect  of  title  in  its  holder,  or 
knowledge  of  circumstances  which  would  excite  suspicion  as  to  his 
title  in  the  mind  of  a  prudent  man,  is  sufBcient  to  impair  the 
title  of  the  purchaser,  and  hold  that  this  result  would  follow  only 
where  there  had  been  bad  faith  on  his  part.  See  Murray  v.  Lardner, 
2  Wall.  110  (17  L.  ed.  857),  where  the  leading  authorities  on  this 
subject  are  collated  and  considered.  The  doctrine,  however,  that 
the  purchaser  of  such  paper,  under  circumstances  of  suspicion  cal- 
culated to  put  a  prudent  man  upon  inquiry,  does  so  at  his  risk, 
seems  to  be  the  rule  in  this  State.  The  Civil  Code  (1910),  §  4291, 
provides  that  "Any  circumstances  which  would  place  a  prudent  man 
upon  his  guard,  in  purchasing  negotiable  paper,  shall  be  suflScient 
to  constitute  notice  to  a  purchaser  of  such  paper  before  it  is  due." 
What  would  be  sufficient  to  place  a  prudent  man  upon  his  guard 
in  purchasing  negotiable  paper  is  necessarily  a  question  of  fact. 
It  can  not  in  any  case  be  a  question  of  law.    In  this  State  the  trial 
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judge  can  not  instruct  the  jury  what  a  prudent  man  should  do,  or 
would  do,  under  certain  circumstances ;  for,  as  Chief  Justice  Bleck- 
ley says  in  the  case  of  R.  &  D.  R.  Co.  v.  Howard,  79  Oa.  53,  "in  le- 
gal contemplation  the  jury  know  it  better  thah  the  court."  Looking 
at  the  question  abstractly,  it  would  seem  that  negotiable  paper  is  dis- 
honored by  any  breach  of  the  engagement  which  it  imports,  and 
that  any  fact  which  would  tend  to  show  that  the  paper  was  dis- 
graced would  destroy  its  character  of  negotiability.  In  other  words, 
if  there  is  upon  the  face  of  the  paper  anything  indicative  of  dis- 
honor, the  purchaser  takes  it  at  his  peril. 

A  promise  to  pay  a  negotiable  promissory  note  applies  to  the 
interest  as  well  as  to  the  principal.  There  is  but  the  one  promise, 
and  the  interest  is  just  as  much  a  part  of  the  debt  as  the  principal, 
and  the  obligation  to  pay  the  interest  is  as  strong  as  the  obligation 
to  pay  the  principal,  and  a  failure  to  pay  the  interest  would  indi- 
cate that  the  promisor  had  broken  his  promise  and  had  dishon- 
ored and  destroyed  the  negotiable  character  of  the  obligation ;  or,  as 
otherwise  expressed,  anything  that  dishonors  any  part  of  a  note  dis- 
honors the  whole  note.  The  failure  to  pay  one  installment  of  in- 
terest would  be  a  circumstance  of  suspicion,  the  suspicion  growing 
stronger  as  defaults  were  made  in  the  payment  of  successive  install- 
ments. "Where  a  note  is  for  the  pajrment  of  money  at  a  specified 
time,  with  interest  payable  annually,  the  payment  of  interest  an- 
nually is  as  much  a  part  of  the  agreement  as  a  promise  to  pay  the 
principal.  It  is  a  portion  of  the  debt,  and  if,  when  the  note  is  sold 
to  a  third  person  by  the  payee,  a  year's  interest  is  past  due,  the 
note  is  then  dishonored.  When  the  instrument  furnishes  evidence 
that  the  written  promise  to  pay  has  been  dishonored,  a  party  tak- 
ing the  same  takes  it  with  the  warning  that  the  maker  may  have 
some  defense ;  and  no  one  can  become  a  bona  fide  holder  of  a  prom- 
issory note  so  as  to  shut  out  a  valid  defense  of  the  maker,  if  the 
holder  takes  it  when  money  is  past  due  upon  it."  The  above  is 
the  language  of  the  Supreme  Court  of  New  York  in  the  case  of 
Newell  V.  Gregg,  supra,  and,  in  our  opinion,  expresses  the  sound 
rule  on  the  subject.  Section  4291  of  the  Civil  Code  (1910)  imme- 
diately follows  those  sections  of  the  code  which  declare  the  rights 
of  bona  fide  holders  of  negotiable  paper,  and  was  intended  unques- 
tionably as  a  qualification  of  these  rights ;  and  we  therefore  conclude 
that  the  trial  judge  in  the  present  case  properly  instructed  the  jury 
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that  it  was  a  question  for  them  to  determine,  under  the  evidence, 
whether  the  failure  to  pay  the  interest  on  the  note  was  a  circum- 
stance which  would  place  a  prudent  man  upon  his  guard  in  pur- 
chasing the  note;  and 'if  they  concluded  that  it  was  a  sufficient  cir- 
cumstance, then  the  holder  of  the  note  would  not  be  a  bona  fide 
purchaser,  and  the  maker  thereof  would  be  let  in  to  all  of  the  de- 
fenses which  he  would  have  had  to  the  note,  if  in  the  hands  of  the 
original  payee.  If  the  circumstance  of  default  in  the  interest  due 
for  two  years  was  in  the  present  case  sufficient  to  put  the  plaintiflf, 
as  a  prudent  man,  on  his  guard  in  the  purchase  of  this  note,  then 
it  was  also  sufficient  to  put  him  on  inquiry,  and  he  is  bound  in  law 
and  in  equity  by  any  knowledge  or  information  that  he  might  have 
acquired  in  pursuance  of  reasonable  inquiry  on  the  subject.  The 
jury  were  authorized  to  infer  from  the  evidence  that  upon  reason-  • 
able  inquiry  the  purchaser  of  this  note  would  have  found  out  the 
defenses  which  the  makers  had  to  its  payment,  to  wit,  that  the  con- 
sideration of  the  note  had  totally  failed.  There  was  evidence  to 
establish  this  defense. 

The  exceptions  other  than  those  indicated  above  are  immaterial. 
The  question  which  we  have  discussed  is  controlling,  and,  in  the 
view  that  we  have  taken  of  the  law,  we  fail  to  find  any  error,  and, 
therefore,  affirm  the  judgment  refusing  a  new  trial. 

Judgment  affirmed. 


3560.    City  of  Sandersville  v,  Stanley. 

Hill,  G.  J.  1.  The  demurrer  was  fully  met  by  appropriate  amendments, 
and,  as  amended,  the  petition  set  forth  a  good  cause  of  action. 

2.  The  act  of  December  20,  1899  (Civil  Code  of  1910,  $  910),  providing 
that  notice  of  the  **  time,  place,  and  extent "  of  injury  to  persons  or 
property,  claimed  to  have  been  inflicted  by  a  municipal  corporation, 
shall  be  given  to  its  officers  before  suit  is  brought,  is  sufficiently  com- 
plied ¥nth  where  the  notice  gives  information  sufficiently  definite 
to  locate  the  property  alleged  to  have  been  injured,  the  amount  of 
damages  claimed,  and  sufficient  data  to  enable  the  city  authorities 
to  examine  into  the  alleged  injuries  and  determine  whether  the  claim 
should  be  adjusted  without  suit.  In  other  words,  a  substantial  compli- 
ance ¥nth  the  statute  is  enough,  and  exactness  of  description  or  nicety 
of  pleading  is  not  required.  Smith  v.  Elbertony  5  Oa.  App,  286  (63 
S.  E.  48) ;  LangUy  v.  Augusta,  118  Oa.  690  (11),  (45  S.  E.  486,  98  Am. 
St  R.   133). 
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3.  Where  suit  is  brought  against  a  municipality  to  recover  damages 
caused  to  the  property  of  a  private  citizen  by  extending  througn  the 
property  an  open  sewer  containing  poisonous  sewage,  and  thus  destroy- 
ing to  a  large  extent  its  value  for  pasturage,  for  which  purpose  a  large 
portion  of  it  was  used,  testimony  tending  to  show  that  water  impreg- 
nated with  the  sewage  passing  through  the  land  was  so  poisoned  thereby 
that  stock  drinking  it  were  killed,  and  that  the  use  of  the  land  for 
pasture  had  to  be  abandoned,  was  admissible  in  evidence,  for  the  pur- 
pose of  showing  the  deterioration  in  value  of  the  property.  Lonpfoy 
v.  Augtuia,  supra. 

4.  No  error  of  law  appears,  and  the  evidence  supports  the  verdict. 

Judgment  affirmed. 
Decided  Januabt  15,  1012. 

Action  for  damages ;  from  city  court  of  Sandersville— Judge  Jor- 
dan.   May  26,  1911. 

The  notice  referred  to  in  the  decision  was  as  follows : 
"State  of  Georgia,  Washington  County.  To  the  Mayor  and  Al- 
dermen of  the  City  of  Sandersville:  Your  petitioner,  Mrs.  E.  M. 
Stanley,  respectfully  shows,  that  she  is  the  owner  of  a  certain  tract 
of  land,  located  about  two  and  one  half  miles  west  of  Sandersville, 
Ga.,  through  which  a  creek  runs,  and  from  which  her  cattle  and 
other  stock  in  her  pastures  are  watered ;  that  along  and  near  said 
creek  she  has  provided  homes  for  her  tenants  on  her  said  lands; 
that  the  said  City  of  Sandersville,  in  constructing  its  sewer,  ex- 
tended it  to  said  creek,  and  into  said  creek  the  said  sewer  empties 
all  the  filth  and  droppings  from  the  water  closets  of  said  city ;  and, 
in  consequence,  in  said  creek  and  through  petitioner's  land  there 
flows  a  constant  stream  of  polluted  water  and  all  manner  of  offen- 
sive salvage  [sewage?]  from  said  town,  rendering  said  water  unfit 
for  her  cattle  and  other  stock  to  drink,  and  thereby  injuring  and 
damaging  your  petitioner  in  the  sum  of  $1,500  or  other  large  sum ; 
that  said  water,  having  thus  become  contaminated  and  offensive 
from  the  aforesaid  drainage,  renders  her  said  land  less  valuable, 
on  account  of  rendering  the  surrounding  territory  covered  by  your 
petitioner's  land,  and  embraced  in  which  are  some  of  the  petitioner's 
tenant  houses,  unhealthy  and  less  desirable  on  account  of  sickness 
to  her  said  tenants  resulting  therefrom ;  and  all  to  the  injury  and 
damage  to  your  petitioner  in  the  said  sum  of  $1,600  or  other  large 
sum.  Wherefore  your  petitioner  prays  that  the  said  City  of  San- 
dersville pay  to  her  the  said  $1,500,  or  such  sum  as  may  be  reason- 
able and  just,  as  compensation  to  her  for  the  injury  and  damage 
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thus  sustained,  and  that  said  mayor  and  aldermen  so  order.  This 
August  12,  1908.     [Signed]  Mrs.  E.  M.  Stanley." 

This  notice  was  admitted  in  evidence  over  the  defendant's  objec- 
tion that  it  was  no  demand  as  contemplated  by  law;  that  it  was 
too  vague  and  indefinite  in  its  terms,  and  did  not  set  forth  with 
the  certainty  required  by  law  the  time,  place,  and  extent  of  the 
injury  complained  of,  and  the  negligence  causing  the  same. 

«7.  E,  Hyman,  Evans  &  Evans,  J,  J,  Harris,  for  plaintiff  in  error. 

J.  S,  Adams,  W,  E,  Armistead,  Hines  &  Jordan,  contra. 


3561.     MIZELL  LIVE  STOCK  CO.  v.  BANKS. 

1.  The  allegations  of  the  plea  of  fraud  set  out  a  good  defense. 

2.  The  rule  that  parol  testimony  shall  not  be  received  to  change  or  add 
to  the  terms  of  a  written  contract  does  not  apply  where  the  alleged 
contract  was  procured  by  fraud.  In  such  case  the  contract  is  not 
binding  upon  the  party  defrauded,  and  may  be  rescinded  at  his  instance. 

3.  There  was  no  error,  and  the  verdict  is  supported  by  some  evidence. 

Decided  January  15,  1912. 

Attachment;  from  city  court  of  Douglas— Judge  Lankford. 
June  22,  1911. 

Rogers  &  Heath,  for  plaintiff. 

O'Steen  £  Wallace,  for  defendant. 

Hill,  C.  J.  1.  This  was  a  suit  on  a  note  given  for  the  purchase- 
price  of  a  horse.  The  suit  commenced  by  attachment  and  levy  upon 
the  horse.  The  defendant  admitted  the  execution  of  the  note,  and 
that  the  plaintiff  was  the  holder  thereof.  The  defense  relied  upon 
was  fraud  by  the  plaintiff,  which  entitled  the  defendant  to  have  the 
sale  rescinded.  The  plea  alleged,  that  the  agent  of  the  plaintiff, 
who  sold  the  horse  to  the  defendant,  represented,  at  the  time  of 
the  sale,  that  the  horse  was  eight  years  old ;  that  the  defendant  was 
ignorant  of  horses  and  did  not  know  how  to  determine  their  age  by 
inspection  or  examination,  and  that  when  he  purchased  the  horse 
he  relied  absolutely  on  the  agent's  statement  as  to  its  age,  and  paid 
$50  cash  and  gave  to  the  plaintiff  the  note  sued  on;  that  two  or 
three  days  thereafter  he  discovered  that  the  horse  was  from  fifteen 
to  sixteen  years  of  age,  the  discovery  being  made  through  infor- 
mation given  to  him  by  a  person  who  had  previously  owned  the 
horse ;  that  upon  this  discovery  the  defendant  went  at  once  to  the 
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plaintiff,  stated  to  him  that  his  representation  as  to  the  horse's 
age  was  untrue,  demanded  a  rescission  of  the  sale,  on  account  of 
the  fraud  perpetrated  upon  him,  tendered  the  horse  back,  and  de- 
manded the  return  of  his  $50.  Pending  the  litigation  the  horse 
was  sold  under  a  "  short  order,"  and  was  bought  by  the  plaintiff 
for  $185.  The  defendant  amended  his  plea  and  asked  for  a  judg- 
ment against  the  plaintiff,  not  only  for  the  $50,  but  also  for  the 
$185  for  which  the  horse  had  been  sold,  claiming  title  to  the  horse. 
The  jury  found  a  verdict  for  the  defendant  for  $25,  and  the  plain- 
tiff filed  a  motion  for  a  new  trial,  which  was  overruled,  and  he  ex- 
cepted. 

Two  controlling  questions  are  made.  The  others  are  immaterial. 
A  demurrer,  on  the  ground  that  the  plea  set  up  no  defense,  but 
attempted  to  vary,  alter,  and  contradict  the  terms  of  a  written  con- 
tract, was  overruled,  and  exception  was  taken  to  this  ruling.  The 
purchase-money  note  contained  the  following  express  warranty: 
"This  note  is  for  the  purchase-price  of  one  sorrel  mare  about 
eight  years  old,  name  Hattie.  Weight  about  1425  pounds.  The 
above-described  property  is  sold  without  any  guarantee  as  to  its 
kind  or  quality,  and  is  purchased  by  the  maker  of  this  obligation 
with  the  understanding  that  no  warranty  shall  be  implied  as  against 
the  seller."  It  is  insisted  that  this  excluded  the  parol  warranty  that 
the  horse  was  eight  years  old  at  the  time  of  the  sale.  Even  if  this 
contention  was  true,  the  plea  set  up  fraud  and  demanded  a  rescission 
for  the  fraud.  It  is  only  in  the  absence  of  fraud,  accident,  or 
mistake  that  a  written  contract  which  appears  to  be  a  complete  and 
certain  agreement  between  the  parties  will  be  conclusively  pre- 
sumed to  contain  all  the  terms  and  conditions  of  the  contract,  which 
can  not  be  varied  or  contradicted  by  prior  or  contemporaneous  ver- 
bal representations  or  statements.  Bullard  v.  Brewer,  118  Oa.  198 
(45  S.  E.  711) ;  Fleming  v.  Satterfield,  4  Oa.  App.  351  (61  S.  E. 
518).  There  is  quite  a  difference  between  an  attempt  to  contra- 
dict the  terms  of  a  contract  by  parol  testimony  under  a  defense  that 
the  contract  has  been  breached,  and  an  effort  to  have  the  contract 
rescinded  because  of  fraud  in  its  procurement.  Pryor  v.  Ludden, 
134  Oa.  288  (67  S.  E.  654).  In  this  case,  however,  the  written  con- 
tract itself  contained  the  express  warranty  that  the  horse  was 
"about  eight  years  old."  The  whole  warranty  should  be  construed 
together,  and  if  there  is  an  apparent  contradiction  between  this 
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express  warranty  as  to  age,  and  the  latter  part  of  the  warranty, 
which  would  seem  to  exclude  any  warranty  as  to  kind  or  quality  of 
the  horse,  and  thus  render  the  warranty  as  a  whole  ambiguous,  it 
should  be  so  construed  as  to  reconcile  all  the  parts  thereof  and  per- 
mit the  whole  of  the  warranty  to  stand ;  and  if  this  is  impossible, 
it  should  be  construed  most  strongly  against  the  party  who  pre- 
pared it  and  in  whose  favor  it  was  made.  Construing  all  the  parts 
of  the  warranty  together,  it  means  that  except  as  to  the  fact  that 
the  mare  was  about  eight  years  old,  every  other  express  warranty 
as  to  its  kind  or  quality  was  excluded,  as  well  as  all  implied  war- 
ranties as  to  the  soundness  of  the  horse,  etc.  Certainly  we  can 
not  exclude  from  this  warranty  the  distinct  statement  that  the. 
horse  was  about  eight  years  old.  This  is  a  material  statement,  the 
age  of  the  horse  being  an  important  factor  as  to  its  value.  The 
plea,  therefore,  can  also  be  construed  to  be  an  attack  upon  the  truth 
of  this  express  warranty.  For  both  of  these  reasons  we  think  the 
judge  very  properly  overruled  the  demurrer  to  the  plea.  The  de- 
fense set  up  was  a  good  one,  both  because  it  claimed  a  rescission 
of  the  sale,  on  account  of  the  fraud  specifically  described,  and  be- 
cause it  alleged  a  specific  breach  of  a  material  express  warranty 
made  in  the  written  contract.  The  ruling  on  this  point  not  only 
goes  to  the  demurrer,  but  includes  several  of  the  grounds  of  the 
motion  for  a  new  trial. 

2.  The  next  point  relied  upon  by  the  plaintiff  in  error  was 
that  the  defendant,  at  the  time  he  purchased  the  horse  and  before 
he  signed  the  note  sued  upon,  not  only  had  full  opportunity  to  ex- 
amine the  horse,  but  in  fact  did  examine  her  and  discovered  the 
defect  set  up  in  his  plea;  it  being  contended  that  the  age  of  the 
horse  was  a  patent  defect,  discoverable  by  inspection,  and  that  he 
was  distinctly  told  by  friends,  who  at  his  request  examined  the 
horse,  that  the  representation  as  to  her  age  was  not  true,  but  that 
on  the  contrary  the  horse  was  twelve  or  fourteen  years  old;  and 
that  notwithstanding  these  facts  and  with  full  knowledge  of  the 
falsity  of  the  representation  as  to  the  age  of  the  horse,  he  neverthe- 
less accepted  the  horse,  made  a  payment  of  $60  thereon,  and  gave 
the  note  sued  on  for  the  balance  of  the  purchase-money,  and  this 
conduct  of  his  amounted  to  a  waiver,  although  the  warranty  as  to 
age  may  have  been  express.  It  is  contended  that  where  an  ex- 
press warranty  is  set  out,  the  purchaser  is  not  bound  to  examine 
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the  property  or  to  exercise  any  diligence  to  discover  defects;  but 
that  if  he  does  in  fact  examine  the  property  and  discover  defects, 
makes  no  objection  thereto,  and  accepts  the  property  and  signs  a 
contract,  this  amounts  to  a  waiver  of  the  defects,  and  he  is  bound  by 
the  contract ;  and  that  this  would  be  true  whether  the  effort  was  to 
rescind  the  contract  for  the  fraud  in  the  representation,  or  for  dam- 
ages for  the  breach  of  the  express  warranty.  Equitable  Manufacture 
ing  Co.  v.  Biggers,  121  Oa.  381  (49  S.  E.  271) ;  Miller  v.  Roberts,  9 
Ga.  App,  511  (71  S.  E.  927).  The  defendant  endeavored  to  avoid 
the  effect  of  any  information  that  he  had  as  to  the  age  of  the 
horse,  by  evidence  that,  wliile  it  is  true  he  was  told  by  the  vendor 
that  the  horse  was  eight  years  old,  and  was  also  told  by  a  friend  who 
had  examined  the  horse  before  the  purchase  that  she  was  from 
twelve  to  fourteen  years  old,  yet,  when  he  told  the  plaintiff  of  this 
fact,  the  plaintiff  replied  that  it  was  not  true,  and  insisted  that  the 
horse  was  eight  years  old  and  that  he  would  guarantee  such  to  be 
her  age.  We  are  inclined  to  think  that  it  was  a  question  for  the 
jury  to  determine  whether  the  defendant  had  the  right  to  accept 
this  positive  statement  and  guaranty  made  by  the  plaintiff,  and 
rely  upon  it,  rather  than  rely  upon  the  statement  made  to  him 
by  his  friend,  especially  in  view  of  the  fact  that  the  plaintiff  (as 
the  evidence  shows)  was  an  experienced  dealer  in  horses. 

While  we  have  discussed  these  questions  of  law  made  under  the 
evidence,  we  are  impressed  with  the  fact  that  regardless  of  them,  in 
the  absence  of  any  material  error  of  law,  the  verdict,  which  in  ef- 
fect declared  a  rescission  of  the  sale  because  of  this  fraud,  was  sub- 
stantially just  and  fair  to  both  parties.  The  undisputed  evidence 
shows  that  the  plaintiff  sold  the  horse  to  the  defendant  for  $265, 
$50  cash,  and  the  balance  in  the  note  sued  upon.  The  plaintiff 
levied  his  attachment  upon  the  horse  for  the  purchase-money  and 
had  it  sold  under  a  "  short "  order  of  sale,  and  bought  it  in  for 
$185.  This  would  make  $235  that  he  got  for  the  horse,  or  $30 
less  than  the  amount  that  the  plaintiff  had  agreed  to  pay.  Even  if 
we  concede  that  the  plaintiff  was  entitled  to  a  verdict  for  this  $30, 
resolving  every  issue  in  his  favor  and  standing  upon  the  strict 
letter  of  the  law,  yet  when  the  evidence  shows  that  the  horse  was 
in  fact  at  least  fourteen  years  old,  and  not  eight,  we  think  the 
plaintiff  got  full  value  for  his  property.  The  jury,  in  allowing  the 
defendant  $25  by  way  of  recoupment,  were  probably  moved  to  do 
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80  by  this  practical,  common-sense  view  of  what  was  right  between 
the  parties,  and  by  the  additional  fact  that  the  defendant  should 
pay  for  the  use  of  the  horse  for  the  time  he  had  used  it,  and 
therefore  only  gave  him  back  half  of  the  cash  which  he  had  paid 
at  the  time  of  the  sale.  The  verdict  is  manifestly  substantially 
right  and  just,  the  trial  judge  approved  it,  and  this  court  feels  that 
no  sufficient  reason  is  shown  why  another  trial  should  be  granted. 
When  substantial  justice  is  reached  in  any  case,  litigation  should 
end.  Judgment  affirmed. 


3562.    Harris  v.  The  State. 

Russell,  J.  The  evidence  showing  that  there  was  more  than  one  occa- 
sion within  the  two  years  immediately  preceding  the  commission  of 
the  alleged  crime  when  the  defendant  was  openly  upon  the  streets  of 
a  city  in  the  county  in  which  the  crime  was  alleged  to  have  been  com- 
mitted, and  where  he  could  easily  have  been  arrested,  and  that  at 
other  times  within  the  statutory  period  he  was  at  work  near  by  in 
the  employ  of  a  citizen  of  the  same  county,  the  fact  that  the  defendant 
so  concealed  himself  as  to  arrest  the  bar  of  the  statute  of  limitations 
affecting  the  criminal  prosecution  was  not  established,  and  the  prose- 
cution was  barred.  Judgment  reversed. 
Decided  January  15,  1912. 

Accusation  of  sale  of  liquor;  from  city  court  of  Houston  county— 

Judge  Brunson.    June  19,  1911. 

R.  N.  Holtzclaw,  for  plaintiflF  in  error. 

R,  E,  Brown,  solicitor,  contra. 


3566.     Hooks  v.  Willis. 

Hill,  C.  J.  The  evidence  in  this  case  not  only  fully  authorizes  the 
amount  of  the  verdict  which  the  plaintiff  recovered,  but  shows  that 
he  was  entitled  to  a  larger  verdict  than  the  one  found  in  his  favor. 
Some  immaterial  errors  of  law  occurred  during  the  trial,  but  these 
did  not  affect  the  merits  of  the  case,  and  are  not  of  sufficient  gravity  to 
warrant  another  trial.  The  material  questions  raised  were  issues  of 
fact,  on  which  the  jury  could  only  have  justly  found  a  verdict  in  favor 
of  the  plaintiff.  There  is  no  merit  in  any  of  the  grounds  of  the  mo- 
tion for  a  new  trial,  and  the  judgment  of  the  lower  court  must  be 
affirmed.  Judgment  affirmed. 

Decided  January  15,  1912. 
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Complaint;  from  city  court  of  Leesburg— Judge  Long.     June 
19,  1911. 

W.  0.  Martin,  for  plaintiff  in  error.    C,  H.  Beazley,  contra. 


3572.    BOWERS,  administratrix,  v.  SOUTHERN  RAILWAY 

COMPANY. 

1.  Under  the  act  of  Congress  prescribing  the  liability  of  carriers  by 
railroad  for  injuries  to  their  employees,  the  servant  may  assume  the 
risk  as  in  other  employments,  except  as  to  such  things  as  are  viola- 
tive of  statutes  enacted  for  the  securing  of  the  servant's  safety. 

2.  Where  a  passenger-train  running  at  somewhat  more  than  the  schedule 
rate  of  speed  was  wrecked  by  reason  of  the  fact  that  a  trespasser  turned 
the  switch  between  the  main  line  and  a  siding,  whereby  the  train  was 
caused  to  leave  the  main  line  and  nm  into  a  siding,  and  was  there 
derailed  at  a  safety  switch  situated  in  the  side-track  at  a  point  about 
one  hundred  feet  from  the  main  line,  and  injury  to  the  fireman  was 
caused  by  the  wreck,  neither  the  alleged  excessive  speed  at  which  the 
train  was  running  nor  the  situation  of  the  safety  switch  is  to  be  regarded 
as  the  proximate  cause  of  the  plaintiff's  injury,  especially  where  it  ap- 
pears from  the  allegations  of  the  petition  and  the  proof  on  the  trial 
that  the  same  result  probably  would  have  ensued  if  the  train  had 
been  running  at  a  normal  rate  of  speed.  The  proximate  cause  of  the 
injury  is  the  act  of  the  trespasser. 

3.  In  a  suit  for  damages,  if  it  appears  that  there  intervened  between 
the  alleged  negligence  of  the  defendant  and  the  damage  sustained  by 
the  plaintiff  the  independent  criminal  act  of  a  third  person  which  was 
the  direct  and  proximate  cause  of  the  damage,  the  plaintiff  can  not 
recover, 

4.  As  to  one  to  whom  the  railroad  company  does  not  owe  a  higher  degree 
of  care  than  the  standard  of  ordinary  care  and  diligence  imposes,  and 
owes  no  affirmative  duty  of  protection  such  as  it  owes  passengers,  the 
negligence  of  the  railroad  company  in  leaving  a  switch  unlocked  is  not 
to  be  regarded  as  the  proximate  cause  of  an  injury  which  ensues  be- 
cause a  wilful  and  conscious  trespasser,  by  a  criminal  act,  turns  the 
switch  whereby  the  train  is  wrecked  and  a  person  is  injured.  The  in- 
tervening, independent  act  of  the  trespasser  renders  remote  the  negli- 
gence of  the  railroad  company  in  leaving  the  switch  unlocked. 

5.  Since  the  defendant's  liability  in  the  present  case  depends  solely  upon 
the  question  as  to  whether  the  switch,  through  the  turning  of  which 
the  train  was  wrecked,  was  turned  by  the  criminal  act  of  a  trespasser, 
alleged  error  in  rulings  as  to  evidence  relating  to  other  and  independ- 
ent matters  will  not  be  considered,  since,  even  if  error  were  foiuid, 
it  should  be  treated  as  harmless. 

6.  Where  evidence  is  objected  to  and  the  court,  in  response  to  the  objec- 
tion, states  that  he  does  not  admit  it  generally,  but  admits  it  for  a 
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special  purpose,  and  counsel  for  the  objecting  party,  upon  ascertaining 
the  purpose  for  which  it  is  to  be  admitted,  makes  no  further  objection 
to  it,  no  valid  assignment  of  error  can  be  based  on  the  court's  act  in 
admitting  it. 
7.  A  witness  in  this  State  is  not  rendered  incompetent  by  conviction  of  a 
felony,  or  other  crime,  irrespective  of  whether  the  conviction  be  had 
in  this  State  or  in  another  State,  and  irrespective  of  whether  the  con- 
viction in  the  State  in  which  it  was  had  carries  with  it  incompetency 
to  testify  or  not.  The  competency  of  witnesses  is  regulated  by  the 
law  of  the  fonun. 

Decided  Januaby  15,  1912. 

Action  for  damages;  from  city  court  of  Atlanta — Judge  Reid. 
May  10,  1911. 

The  plain tifPs  husband  (on  whose  estate  she  was  administratrix) 
was  killed  on  an  interstate  train.  He  was  a  fireman  of  the  defend- 
ant, engaged  in  interstate  commerqe.  The  plaintiff  originally 
brought  suit  in  two  counts  under  the  South  Carolina  statute,  and 
two  counts  under  the  Federal  statute;  but  the  court  excluded  the 
two  counts  under  the  South  Carolina  statute,  upon  the  ground 
that  the  Federal  statute  applied.  The  death  of  the  intestate  while 
working  as  a  fireman  on  an  interstate  train,  administration,  earn- 
ing capacity,  number  of  children,  contribution,  and  other  formal 
parts  of  the  case  were  proved.  It  was  shown  that,  at  what  is  known 
as  Grosses  siding,  where  the  decedent  met  his  death,  there  is  a 
switch  and  side-track  running  to  a  factory  about  a  mile  and  a  half 
away.  The  track  approaches  this  point  on  a  steep  down  grade, 
through  a  deep  cut,  and  on  a  curve.  The  train  on  which  the  dece- 
dent was  engaged  at  the  time  of  his  death  approached  this  point 
running  at  the  rate  of  about  thirty-five  miles  per  hour  (which 
was  slightly  above  its  ordinary  speed  under  the  schedule,  but  not 
greater  than  the  speed  allowed  by  the  rules  of  the  company),  and 
at  the  switch  left  the  main  line,  dashed  into  the  side-track,  and, 
at  what  is  known  as  the  safety  or  derailing  switch  (i.  e.,  a  device 
placed  in  a  side-track  whereby  if  cars  left  on  the  side-track  are 
put  in  motion  they  will  not  run  out  upon  the  main  line,  but  will 
be  thrown  from  the  track  before  the  main  line  is  reached),  the  en- 
gine was  derailed  and  turned  over,  producing  the  fatality  for 
which  the  suit  is  brought.  The  plaintiff  made  the  following  speci- 
fications of  negligence:  (1)  Defendant  was  negligent  in  that  its 
track  was  so  constructed  that  the  approach  to  the  switch  was  around 
a  curve  and  through  a  deep  cut,  preventing  the  engineer  and  fire- 
man from  seeing  the  lights  on  the  switch-stand  and  detecting  its 
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condition  in  time  to  slow  up  and  avoid  running  into  the  same.  (2) 
Defendant  was  negligent  in  that  it  had  in  the  siding,  right  close 
to  the  main-line  switch,  what  is  called  a  safety  switch.  The  ef- 
fect of  a  safety  switch  at  this  place  is  that  when  the  switch  is 
thrown,  unless  the  safety  is  also  thrown,  the  train  entering  the 
switch  will,  instead  of  going  down  the  side-track,  run  off,  as  was 
done  in  the  present  case.  (3)  Defendant  was  negligent  in  that 
the  switch  was  left  imlocked  by  its  employees,  leaving  it  where 
any  passer-by  could  throw  it  to  the  side-track.  (4)  Defendant  was 
negligent  in  that  its  employees  working  upon  its  road  threw  said 
switch  to  the  side-track  instead  of  to  the  main  line.  (5)  Defendant 
was  negligent  in  that  the  engineer  was  running  at  an  excessive  rate 
of  speed.  (6)  Ordinary  care  required  the  defendant  to  have  and 
maintain  a  switch  target  and  switgh  lights,  constructed  as  follows : 
A  post  placed  around  the  curve  from  the  switch,  so  that  the  same 
could  be  seen  at  a  long  distance  from  the  switch;  the  signals  on 
this  post  to  be  connected  by  wires,  so  that,  when  the  switch  was 
thrown,  the  wires  would  throw  the  lights  by  night  and  the  boards 
by  day,  indicating  to  an  approaching  train  whether  the  switch  was 
thrown  to  the  side-track  or  to  the  main  line,  and  giving  such  indi- 
cation in  time  for  the  train  to  stop.  Defendant  failed  to  have  any 
such  target  or  signals.  Such  failure  on  the  part  of  the  defendant 
was  negligence.  (7)  Defendant  was  negligent  in  that  the  rails  of 
the  side-track,  where  the  wreck  occurred,  were  small  and  light,  and 
not  sufficiently  strong  to  hold  the  engine  which  was  wrecked,  the 
same  Being  a  very  large  engine,  and  the  cross-ties  were  rotten  and 
defective.  (8)  Defendant  was  negligent  in  that  the  light  on  the 
switch-target  was  not  lighted. 

The  defendant  pleaded  that  as  to  the  acts  of  negligence  alleged, 
the  plaintiffs  intestate  had  assumed  the  risk;  and  in  this  connec- 
tion the  defendant  showed  that  he  had  been  running  for  above  two 
years  over  this  track  at  this  place  in  the  condition  in  which  it  was 
at  the  time  of  the  injury  (except,  of  course,  in  so  far  as  the  switch 
was  on  this  occasion  turned  to  the  side-track).  The  defendant 
further  pleaded  that  the  proximate  cause  of  the  injury  was  an  act 
for  which  it  was  in  no  wise  responsible,  namely,  the  act  of  a  tres- 
passer in  breaking  the  lock  on  the  switch  and  turning  it  so  as  to 
throw  the  train  to  the  side-track.  On  this  phase  of  the  case  the 
defendant  showed,  by  the  evidence  of  one  Clarence  Agnew,  that  the 
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witness  himself  had  thrown  the  switch  from  the  main  line  to  the 
siding  shortly  before  the  wreck  occurred;  that  he  pulled  the  chain 
and  the  lock  came  open;  that  he  broke  the  lock  up  and  threw  it 
away;  that  he  afterwards  found  the  broken  pieces  of  the  lock  and 
the  piece  of  iron  with  which  he  broke  it;  that  he  confessed  to  his 
crime;  that  he  was  tried  for  the  murder  of  the  engineer,  was  con- 
victed, and  is  now  in  the  penitentiary.  The  defendant  then  proved 
by  a  woman  that  she  saw  Agnew  at  the  switch  shortly  before  the 
wreck,  knocking  at  it.  The  sheriff  of  Spartanburg  coimty,  South 
Carolina,  testified  that  Agnew  confessed  that  he  broke  the  lock  on 
the  switch,  and  went  with  him  and  found  the  broken  pieces  of 
the  lock,  and  the  implements  with  which  he  said  he  broke  it.  The 
broken  lock,  showing  indentation  marks,  and  the.  bar  with  which 
the  lock  was  broken,  were  introduced.  The  defendant  showed  by 
the  crew  of  the  train  which  last  used  the  siding  that  the  switch.was 
properly  set  to  the  main  line  and  was  locked  after  it  was  used,  and 
by  the  crew  of  the  last  train  which  passed  the  siding  shortly  before 
6 :30  in  the  afternoon  that  the  switch  was  set  right  to  the  main  line. 

The  trial  judge,  in  his  charge  to  the  jury,  limited  the  plaintiflPs 
right  of  recovery  to  two  grounds:  (1)  negligence  on  the  part  of 
the  defendant's  employees  in  leaving  the  switch  unlocked  where 
any  passer-by  could  throw  it  to  the  side-track;  and  (2)  negligence 
on  the  part  of  the  defendant's  employees  in  themselves  throwing 
the  switch  to  the  side-track,  instead  of  to  the  main  line.  The 
important  question  in  the  case  is  whether  the  court  erred  in  thus 
limiting  the  plaintifPs  case. 

Burton  Smith,  for  plaintiff. 

McDaniel  £  Black,  for  defendant. 

Powell,  J.     (After  stating  the  foregoing  facts.) 

The  case,  as  has  been  said  already,  arises  under  the  act  of  Con- 
gress fixing  the  liability  of  interstate  railroads  for  injuries  to  their 
employees,  and  is  determinable  by  its  provisions.  Under  that  act 
the  doctrine  of  respondeat  superior  applies  in  favor  of  an  injured 
servant,  and  what  is  known  as  the  "fellow-servant  doctrine"  is 
practically  abolished.  Contributory  negligence  on  the  part  of  the 
injured  servant  diminishes,  but  does  not  defeat,  a  recovery.  The 
defense  of  assumption  of  risk  was  not  abolished,  however,  except  in 
cases  where  the  servant  was  injured  through  the  violation  by  the 
master  of  some  "statute  enacted  for  the  safety  of  employees."    The 
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questions  of  negligence  and  of  proximate  cause  are  still  to  be  de- 
termined according  to  the  generally  existing  rules  on  that  sub- 
ject Taking  up  now  the  allegations  of  negligence  which  the  court 
eliminated  from  the  consideration  of  the  jury,  for  the  purpose  of 
seeing  whether  the  court  properly  eliminated  them:  The  first  is 
that  the  defendant  was  negligent  in  that  it  had  so  constructed  its 
track  that  the  approach  to  the  switch  was  around  a  curve  and 
through  a  deep  cut,  which  prevented  the  engineer  and  fireman 
from  seeing  the  lights  on  the  switch-stand,  in  order  to  detect  that 
the  switch  was  turned  and  to  slow  up  and  keep  from  running  into 
the  side-track.  The  decedent  had  been  running  over  this  same 
track  for  more  than  two  years.  It  seems  plain  to  us  that  as  to  this 
he  had  assumed  the  risk. 

The  second  allegation  of  negligence  is  that  the  derailing  switch, 
or  safety  switch  as  it  is  called,  on  the  side-track,  was  located  so 
close  to  the  main  line  that  when  the  train  left  the  main-line  track 
it  was  thrown  off^  whereas  otherwise  it  would  have  continued  down 
the  side-track.  If  it  can  not  be  said  that  this  was  also  an  assumed 
risk,  still  we  think  that  under  all  the  facts  disclosed  there  was  no 
negligence  on  the  carrier's  part.  The  location  of  this  derailing 
switch  was  a  condition,  and  not  a  cause,  of  the  injury.  It  wa6  cer- 
tainly proper  for  the  company  to  have  this  derailing  switch  in  the 
side-track,  in  order  to  protect  its  main  line  from  cars  left  on  the 
side-track.  It  was  not  located  so  close  to  the  main  Hne  as  to  inter- 
fere in  any  wise  with  the  operation  of  trains  thereon,  unless  some  act 
of  wrong  on  the  railroad  company's  part  or  on  an  outsider's  part 
had  changed  the  switch.  But  for  some  such  thing,  the  train  on 
which  the  plaintiff's  husband  was  working  would  never  have  en- 
tered this  side-track  at  all,  so  as  to  be  in  range  of  this  derailing 
switch,  and,  therefore,  when  we  come  to  consider  its  part  in  bring- 
ing about  the  death  of  the  decedent,  we  are  first  confronted  with 
the  question  as  to  what  was  the  cause  of  the  decedent's  being  in 
range  of  this  switch  at  the  time  he  was  killed;  and,  on  looking  to 
the  cause,  we  find  that  it  was  the  wrongful  act  of  some  one  in  turn- 
ing that  switch.  As  we  attempted  to  point  out  in  Atlantic  Coast 
Line  Railroad  Co.  v.  Daniel,  8  Oa,  App.  775  (70  S.  E.  203),  the 
law  regards  as  the  proximate  cause  that  thing  or  combination  of 
things  in  which,  or  through  which,  the  normal  course  of  prudently 
conducted  affairs  is  violated.     In  a  remote  sense,  the  location  of 
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this  derailing  switch  (if  its  location  could  have  been  in  any 
sense  regarded  as  wrongful)  may  be  regarded  as  a  cause  of  the  in- 
jury, but  the  proximate  cause  was  the  wrongful  turning  of  the 
switch  between  the  main  line  and  the  side-track.  The  court  sub- 
mitted to  the  jury  the  question  as  to  whether  the  defendant  was 
guilty  of  any  wrong  or  neglect  as  to  this  switch  between  the  main 
line  and  the  side-track  being  turned;  and  the  jury,  having  found 
that  it  was  guilty  of  no  wrong  or  negligence  in  this  respect,  could 
not  have  found  that  it  was  guilty  of  actionable  wrong  merely  be- 
cause this  derailing  switch  was  situated  at  the  particular  point  at 
which  it  was,  rather  than  at  some  other  point  in  the  side-track. 
There  may  be  concurrent  proximate  causes,  of  course,  but  the  dis- 
tinction must  always  be  kept  in  mind  between  concurrent  causes 
and  mere  conditions  upon  which  the  proximate  cause  operates. 

The  speed  at  which  the  train  was  running  was  likewise  either 
a  condition  or  a  remote  cause.  There  was  nothing  inherently 
wrongful  in  this  rate  of  speed ;  it  was  ineffectual  to  produce  any  in- 
jury. The  real  cause  of  the  train's  speed  becoming  dangerous  was 
the  turning  of  the  switch  (as  the  jury  has  found)  by  the  tres- 
passer. According  to  every  rule  of  human  experience,  the  wreck 
would  have  resulted  just  as  it  did  if  the  train  had  been  running  at 
the  schedule  speed  of  thirty  miles  an  hour  instead  of  thirty-five  or 
forty,  as  it  was  running.  It  is  impossible  to  see  how  it  can  be 
seriously  contended  that  the  injury  was  brought  about  in  any 
wise  through  any  excess  of  speed  over  the  normal,  even  if  we  re- 
gard the  absolute  schedule  of  the  train  as  the  normal,  and  regard 
thirty-five  or  forty  miles  an  hour  as  an  abnormal  rate.  We  are  not 
to  be  understood  as  holding  that  any  excessive  rate  of  speed  was 
shown  in  this  case,  but  are  merely  attempting  to  show  that  if  an 
excessive  rate  of  speed  was  shown,  the  wreck  and  the  injury  did  not 
result  from  that  cause. 

As  to  the  allegation  of  negligence  to  the  effect  that  the  defendant 
did  not  equip  its  switches  at  this  point  with  what  is  known  as  dis- 
tance signals  (a  description  of  the  operation  of  which  is  set  forth 
in  the  excerpt  quoted  above  from  the  plaintiff's  petition) :  it  was 
shown  that  nowhere  on  the  defendant's  lines  were  any  such  switches, 
and  that  the  plaintiff's  husband  had  been  working  on  that  road  as 
a  fireman  and  going  over  the  very  track  in  question  for  more  than 
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two  years.    The  court  properly  held  that  even  if  this  were  a  negli- 
gent deficiency,  the  decedent  had  assumed  the  risk. 

The  allegation  of  negligence  as  to  the  condition  of  the  rails 
and  ties  on  the  side-track  was  probably  so  far  rebutted  by  the  proof 
as  not  to  make  it  a  jury  question;  but  irrespective  of  that,  these 
things  stand  on  the  same  footing  juridically  as  does  the  situation 
of  the  derailing  switch  which  has  already  been  discussed  in  de- 
tail. We  conclude,  in  charging  the  jury,  that  the  court  did  not  err 
in  submitting  only  the  two  questions:  (1)  as  to  whether  some  em- 
ployee of  the  company  left  this  switch  open,  or  whether  it  was 
opened  by  a  trespasser;  and  (2)  whether  the  compan/s  employees 
were  negligent  in  leaving  it  unlocked  so  that  a  trespasser  might 
open  it.  As  to  the  submitting  of  the  second  question  to  the  jury 
(that  is,  as  to  the  company^s  negligence  in  leaving  the  switch  un- 
locked) it  may  be  remarked  that  the  court  probably  gave  the  plain- 
tiflF  a  benefit  to  which  he  was  not  entitled.  As  to  persons  to  whom 
the  railroad  company  owes  the  duty  of  extraordinary  care  and  dili- 
gence, or  the  duty  of  affirmative  protection  (such  as  passengers), 
it  may  be  and  probably  is  true  that  a  railroad  company  could  be  held 
liable  for  leaving  a  switch  unlocked,  whereby  a  trespasser  was  en- 
abled to  throw  a  switch  and  wreck  a  train ;  but  as  to  other  persons, 
we  doubt  if  in  such  a  case  liability  can  be  upheld.  "The  defend- 
ants negligence  may  put  temptation  in  the  way  of  another  person  to 
commit  a  wrongful  act,  by  which  the  plaintiff  is  injured ;  and  yet  the 
defendants  negligence  may  be  in  no  sense  a  cause  of  the  injury.'* 
1  Sherman  &  Redfield  on  Negligence  (5th  ed.),  §  25,  quoted  ap- 
provingly in  Andrews  v.  Kinsel,  114  Oa.  390  (40  S.  E.  300,  88  Am. 
St.  R.  25).  The  general  doctrine  is  laid  down,  in  the  course  of  the 
opinion  in  that  case  (Andrews  v.  Kinsel,  supra),  that  where  there 
has  intervened  between  the  alleged  negligence  of  the  defendant  and 
the  damages  sustained  by  the  plaintiff  aji  independent  illegal  act  of 
a  third  person,  producing  the  injury,  and  without  which  it  would 
not  have  happened,  and  which  is  the  direct  proximate  cause  of  the 
damage,  no  liability  exists.  We  have  adverted  to  this  doctrine  more 
especially  as  the  basis  for  saying  that  in  this  case  the  one  fact  upon 
which  the  whole  question  of  liability  turns  is  whether  this  train  was 
wrecked  through  the  criminal  act  of  a  wilful,  conscious  trespasser 
who  turned  the  switch,  or  from  some  other  cause.    This  question 
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was  squarely  submitted  to  the  jury,  without  any  error  in  the  charge 
as  to  it;  and  the  only  exception  as  to  testimony  bearing  on  this 
point  of  the  case  is,  as  we  shall  presently  show,  not  well  taken.  If 
this  point  was  correctly  presented  to  the  jury  and  decided  by  them, 
the  judgment  refusing  a  new  trial  should  not  be  reversed,  irrespect- 
ive of  whether  the  numerous  exceptions  to  rulings  on  evidence  relat- 
ing to  other  phases  of  the  case  are  well  taken  or  not;  for  if  error 
as  to  any  of  these  matters  be  established,  it  would  at  once  fall  into 
the  category  of  harmless  error. 

Two  rulings  on  evidence,  relating  to  the  issue  of  fact  as  to 
whether  the  alleged  trespasser,  Clarence  Agnew,  threw  this  switch 
or  not,  are  complained  of.  The  first  is  that  the  court,  on  the  di- 
rect examination  of  John  M.  Nichols,  the  sheriff  of  the  county 
where  the  wreck  occurred,  was  allowed  to  answer  that  when  he 
arrested  the  defendant,  he  carried  him  up  to  the  scene  of  the  wreck 
and  "went  up  to  the  switch  where  he  claimed  to  have  broken  the 
lock  loose."  Upon  objection  generally  to  this  testimony,  the  court 
made  the  following  statement:  "I  think  anytliing  he  stated 
which  caused  the  sheriff  to  make  the  search  is  admissible.  I  will 
leave  it  in  for  the  present— anything  that  was  said  to  him  about 
finding  those  things.  I  understand  you  are  objecting  to  all  of  it. 
This  evidence  don^t  go  in  as  evidence  of  the  truth  of  the  state- 
ment he  made  that  he  did  this  thing.  It  goes  in  connection  with 
the  conduct  of  these  people  in  finding  those  things."  Thereupon, 
Mr.  Smith,  of  counsel  for  the  plaintiff,  replied,  "Your  honor  does 
not  admit  it  to  show  he  broke  the  lock  on  the  switch?"  The  court 
answered,  "No;"  whereupon  no  further  objection  to  the  testimony 
was  interposed.  This,  of  course,  presents  no  ground  for  assign- 
ment of  error  in  this  court,  even  if  the  ruling  of  the  court  were  in- 
(orrect;  but  the  court^s  ruling  was  not  incorrect. 

The  other  assignment  of  error  is  that  the  court  erred  in  admit- 
ting the  testimony  of  Clarence  Agnew,  it  appearing  to  the  court 
that  Agnew  was  at  the  time  a  convict  for  life,  and  that  under  the 
laws  of  South  Carolina,  where  he  was  convicted,  he  was  incompe- 
tent to  testify  as  a  witness.  Able  counsel  for  the  plaintiff  in  error 
frankly  concedes  in  his  brief  that  personally  he  does  not  regard  this 
exception  as  being  well  taken,  but  adds:  "But,  as  counsel  fre- 
quently make  mistakes,  if  we  are  mistaken,  we  wish  the  benefit  of 
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it"  The  opinioi^  of  counsel  as  to  this  matter  is  eminently  cor- 
rect; his  objection  was  not  well  taken.  Under  the  law  of  this  State 
a  person  convicted  of  a  felony  is  a  competent  witness;  the  fact  of 
his  conviction  only  goes  to  his  credit.  Civil  Code  (1910),  §  6858. 
Of  course^  the  competency  is  determined  by  the  law  of  the  forum. 

Judgment  affirmed. 


3573.     J0NE8  V   O'Pry  et  al.  ^ 

]IlLL»  C.  J.  No  error  of  law  is  complained  of,  and,  the  question  made 
by  the  record  being  only  an  issue  of  fact,  on  wbicb  tbe  evidence  was 
sufficient  to  support  tbe  verdict,  there  was  no  error  in  overruling  tbe 
motion  for  a  new  trial.  Judgment  affirmed. 

Decided  Januaby  15,  1912. 

Levy  and  claim ;  from  city  court  of  Jeffersonville — Judge  Shan- 
non.   May  24,  1911. 
J.  D.  Shannon,  L.  D.  Moore,  for  plaintiff  in  error. 
H.  T.  Chiffin,  B.  A.  Harrison,  contra. 


3587.     MooRE  V.  Kendall. 

HiLLy  0.  J.  Tbe  presumption  of  ownership  arising  from  tbe  recital  made 
by  tbe  levying  officer  in  tbe  entry  of  tbe  levy,  that  tbe  property  levied 
upon  was  in  the  possession  of  the  defendant  in  fi.  fa.  at  tbe  time  of 
tbe  levy,  was  fully  rebutted  by  the  undisputed  evidence  in  behalf  of  the 
claimant.  Tbe  verdict  in  the  justice's  court  finding  tbe  property  sub- 
ject was  contrary  to  law,  because  it  was  without  any  evidence  to  sup- 
port it,  and  in  direct  conflict  with  tbe  undisputed  evidence.  Tbe  certi- 
orari by  tbe  claimant  should  have  been  sustained  by  the  judge  of  tbe 
superior  court.  Judgment  reversed. 

Decided  Januaby   15,   1912. 

Certiorari;    from    Paulding    superior    court— Judge    Edwards. 

April  27,  1911. 

C.  D.  McGregor,  for  plaintiff  in  error.    F.  M.  Richdrds,  contra. 
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3589.     HIGDON  v.  WILLIAMSON. 

1.  In  this  State  a  judgment  on  a  %uit  against  a  partnership  hinds  all 
partners,  so  far  as  the  partnership  is  concerned,  and  also  binds  individ- 
ually such  of  the  partners  as  are  served.  The  execution  issued  on  the 
judgment  may  be  levied  either  on  partnership  property  or  on  individ- 
ual property  of  the  partners  served.  If  all  the  partners  are  served,  the 
judgment  stands  just  as  an  ordinary  judgment  against  joint  debtors 
would  stand,  except  that  the  partnership  assets  are  also  subject  to  levy 
under  the  execution  issued  thereon. 

2.  The  right  given  by  the  Code  of  Georgia  to  one  joint  defendant  in  execu- 
tion, paying  off  the  execution,  to  control  the  judgment  and  execution 
against  his  oodefendants  for  the  purpose  of  compelling  contribution,  by 
having  the  fact  of  payment  entered  thereon  by  the  collecting  officer,  ap- 
plies to  judgments  against  partners,  based  on  service  upon  all  of  them. 

3.  A  justice  of  the  peace  is  a  collecting  officer  as  to  debts  sued  in  his 
court,  and  may  make,  upon  an  execution  issued  from  his  court  against 
joint  defendants,  the  entry  of  payment  by  one  of  them,  which  is  re- 
quired in  order  that  the  paying  defendant  may  control  the  judgment 
against  the  others. 

4.  Ko  judgment  will  be  reversed  for  mere  harmless  error. 

Decided  Janitabt  15,  1912. 

Certiorari;  from  Fannin  superior  court— Judge  Morris.  June  9, 
1911. 

A  judgment  against  Higdon  &  Williamson,  a  partnership,  was 
rendered  in  a  justice's  court.  After  execution  was  issued,  Wil- 
liamson, one  of  the  partners,  paid  off  the  debt ;  and  the  justice  of 
the  peace  who  had  issued  the  execution  entered  thereon  a  recital 
of  the  fact  of  Williamson's  having  made  the  payment,  and  thereupon 
transferred  the  execution  to  him.  Williamson  then  caused  the 
execution  to  be  levied  on  certain  property  of  Higdon's,  whereupon 
Higdon  filed  an  aflfidavit  of  illegality,  the.  substantial  points  raised 
by  it  being  that  the  execution  could  not  lawfully  be  levied  on  his 
individual  property,  since  there  was  in  existence  suflBcient  partner- 
ship property  to  pay  off  the  debt,  and  that  the  payment  made  by 
Williamson  operated  to  satisfy  the  judgment  and  discharge  its  lien. 
At  the  trial  before  the  magistrate  Williamson  moved  to  strike  the 
affidavit  of  illegality,  as  being  insuflBcient  in  law,  and  the  magis- 
triate  overruled  the  motion.  Higdon  then  moved  to  dismiss  the 
levy,  because  it  appeared  that  Williamson,  one  of  the  defendants, 
had  paid  the  judgment,  and  that  the  justice  of  the  peace  who  made 
the  entry  transferring  the  judgment  to  him  had  no  authority  to  do 
it,  it  being  contended  that  a  justice  of  the  peace  is  not  a  collecting 
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ofiScer;  and  the  magistrate  sustained  this  motion.  Williamson  ob- 
tained certiorari.  While  the  matter  was  thus  pending  in  the  supe- 
rior court,  counsel  for  Williamson  filed  a  writing  in  which  they 
stated  that  they  credited  the  execution  with  half  of  the  amount 
due  under  it,  and  claimed  against  Higdon  only  the  other  half. 
Upon  this  being  done,  the  court  sustained  the  certiorari  and  granted 
a  new  trial.  To  this  judgment,  as  well  as  to  the  action  of  the 
court  in  allowing  counsel  for  Williamson  to  file  the  paper  credit- 
ing the  execution  with  half  of  the  amount  due  under  it,  Higdon 
brings  error. 

A.  S.  J.  Hall,  for  plaintifiE  in  error. 

William  Butt,  T.  A.  Brown,  contra. 

Powell,  J.     (After  stating  the  forejgoing  facts.) 

1.  In  this  State  a  judgment  against  partners  binds  the  partner- 
ship and  such  of  the  individual  partners  as  are  served ;  and  the  exe- 
cution that  issues  upon  it  authorizes  levy  upon  the  property  of  the 
partnership  or  upon  the  individual  property  of  such  of  the  partners 
as  are  served,  to  the  same  extent  as  if  they  were  ordinary  joint  de- 
fendants. Civil  Code  (1910),  §  5592.  The  rationale  is  that  the 
law  does  not  look  upon  the  partnership  as  a  completely  distinct  and 
separate  legal  entity,  but  as  somewhat  so;  the  partners,  as  to  part- 
nership debts,  are  joint  contractors;  and  each  is  the  agent  of  the 
other  to  a  limited  extent.  When  suit  is  brought  for  a  debt  due  by 
the  partnership,  the  plaintifiE  may  hold  the  individual  partners  li- 
able by  serving  them.  If  there  be  two  partners,  and  one  is  served 
and  the  other  is  not,  the  judgment  stands  as  any  other  personal 
judgment)  so  far  as  coucems  him  who  is  served;  as  to  the 
other  partner  the  service,  and  consequently  the  judgment,  is  only 
partially  binding;  that  is  to  say,'  it  is  binding  only  so  far  as  the 
partner  served  is  the  agent  of  the  partner  unserved,  and  that  is 
only  so  far  as  concerns  the  property  devoted  to  the  purposes  of  the 
partnership.  If  both  partners  are  served,  the  judgment  is  a  per- 
sonal judgment  against  each  and  both  of  them,  and  the  execution 
thereon  may  be  levied  upon  either  partnership  or  individual  prop- 
erty. In  the  case  at  bar  there  is  no  contention  that  both  partners 
were  not  served;  hence,  the  judgment  stands  just  as  if  they  were 
ordinary  joint  debtors. 

2.  It  is  provided  by  the  Civil  Code  (1910),  §  5971,  that,  "When 
judgments  have  been  obtained  against  several  persons  and  one  or 
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more  of  them  has  paid  more  than  his  just  proportion  of  the  same^ 
he  or  they  may,  by  having  such  payment  entered  on  the  fi.  fa.  issued 
to  enforce  said  judgment,  have  full  power  to  control  and  use  said 
fi.  fa.  as  securities  in  fi.  fa.  control  the  same  against  principals 
or  cosecurities,  and  shall  not  be  compelled,  as  heretofore,  to  sue  the 
codebtors  for  the  excess  of  payment  on  such  judgment."  The  lan- 
guage, "power  to  control  and  use  said  fi.  fa.  as  securities  in  fi.  fa. 
control  the  same  against  principals  or  cosecurities,^^  has  reference  to 
the  Civil  Code  (1910),  §  3558,  which  provides  that  any  person 
standing  in  the  relation  of  surety  who  shall  have  paid  off  or  dis- 
charged a  judgment  against  himself  and  others  may  "  have  the  fact 
of  such  payment  by  him  entered  on  the  execution  by  the  plaintiff  or 
his  attorney  or  the  collecting  .oflBcer,"  and  thereupon  shall  have  the 
right  to  control  the  execution  and  judgment  against  the  other  de- 
fendants, to  the  same  extent  as  if  he  were  the  plaintiff  therein,  so 
far  as  is  necessary  to  his  just  reimbursement. 

The  language  of  section  5971,  supra,  seems  fully  broad  enough  to 
include  the  case  where  one  partner  has  paid  off  a  judgment  binding 
personally  on  himself  and  a  copartner.  Indeed,  this  section,  taken 
in  connection  with  the  other  section  to  which  it  refers  (§  3558), 
would  seem  to  give  to  the  partner  paying  off  the  judgment  the  right 
to  enforce  it  to  its  full  amount  against  the  partnership  assets; 
though  there  may  be  something  growing  out  of  the  general  rule  that 
a  partner  can  not  sue  the  partnership  except  in  equity  (see  Paulh 
V.  Creech,  8  Oa.  App.  738,  and  citations,  70  S.  E.  145),  which  would 
forbid  his  having  direct  recourse  at  law  upon  the  partnership  assets. 
As  between  the  two  partners  themselves,  the  rendition  of  the  judg- 
ment subjecting  each  and  both  of  them  to  individual  liability  takes 
the  transaction  out  of  the  partnership  relation  to  such  an  extent  as 
to  make  it  one  of  those  exceptions  referred  to  in  the  PaulJc  case, 
supra,  wherein  one  partner  may  proceed  at  law  against  the  other. 
In  Neel  v.  Morris,  73  Oa.  406,  it  is  held  that  equity  has  jurisdiction 
to  compel  contribution  in  a  case  such  as  the  one  at  bar.  Undoubt- 
edly this  is  true;  but,  in  our  opinion,  that  jurisdiction  is  concur- 
rent, and  not  exclusive.  In  the  Neel  case,  supra,  it  was  stated  that 
some  members  of  the  court  leaned  to  the  view  that  the  statute  now 
contained  in  the  Civil  Code  (1910),  §  5971,  does  not  apply  to  exe- 
cutions issued  upon  judgments  against  copartners.  However,  no 
decision  of  the  question  was  made.    As  intimated  above,  there  may 
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be  reasons  for  refusing  an  application  of  the  statute  to  cases  where 
only  one  of  the  partners  is  served;  but  we  see  no  reason  why  it  is 
not  applicable  to  cases  like  this,  where  both  partners  have  been 
served  and  have  become  jointly  and  individually  bound  by  the  judg- 
ment. The  aflBdavit  of  illegality  presented  no  defense  and  should 
have  been  stricken.  Upon  like  reasoning,  it  follows  also  that  the 
magistrate  erred  in  dismissing  the  levy,  so  far  as  his  ruling  waH 
based  on  the  proposition  that  payment  by  one  of  the  partners  op- 
erated to  discharge  the  judgment  in  toto. 

3.  As  to  the  point  that  the  magistrate  was  not  such  a  collecting 
officer  as  could  receive  payment  and  make  the  entry  required  by  the 
code,  in  order  to  give  the  paying  defendant  control  of  the  fi.  fa. 
against  the  other  defendant,  it  is  necessary  only  to  refer  to  the 
case  of  Bryan  v.  Headers,  9  Ga.  App.  326  (71  S.  E.  491),  where  it 
was  held  (with  a  citation  of  the  authorities)  that  as  to  debts  sued  in 
justice's  courts,  the  magistrate  is  a  collecting  officer. 

4.  The  exception  that  the  court  allowed  the  plaintiff  to  file  a 
writing  while  the  certiorari  was  pending  in  the  superior  court, 
whereby  he  disclaimed  any  right  to  collect  from  his  partner  more 
than  half  the  amount  due  on  the  execution,  amounts  to  nothing. 
From  a  technical  standpoint  the  court  should  not  have  considered 
the  paper,  as  the  judge,  on  the  hearing  of  the  certiorari,  has  no  right 
to  consider  aliunde  matters  or  to  allow  additions  or  amendments  to 
the  pleadings  or  the  proof,  but  since  this  writing  which  was  filed 
declared  no  more  than  the  law  recognized  as  being  the  legal  status 
in  its  absence,  and  since  the  judgment  sustaining  the  ceri;iorari  was 
absolutely  correct,  this  error  was  harmless. 

Judgment  affirmed. 


3690.    Hall  v.  Eoehr  &  Co. 

Hnx,  C.  J.  1.  Under  the  mandatory  provisions  of  the  eonstitution  of 
this  State — article  6,  section  16  (Civil  Code  of  1910,  {  6543)— the 
venue  of  all  civil  cases  is  in  the  county  where  the  defendant  resides,  ex- 
cept in  certain  cases  specified  in  paragraphs  1  to  5  (inclusive)  of  the 
said  article.  A  trover  suit  is  a  civil  case,  and  is  not  among  the  ex- 
ceptions to  the  general  rule.  Where,  therefore,  a  timely  and  sufficient 
plea  to  the  jurisdiction  of  the  court  was  filed,  on  the  ground  that 
the  defendant  was  not  a  resident  of  the  county  in  which  the  suit  was 
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brought,  it  was  error  for  the  trial  judge  to  strike  this  plea,  and  the 
issue  therein  made  should  have  been  submitted  to  the  jury. 
2.  The  giving  of  a  bond  for  the  forthcoming  of  the  property  in  a  trover 
suit,  where  bail  is  required,  is  in  a  sense  an  appearance  by  the  de- 
fendant, yet  it  is  not  such  appearance  and  pleading  to  the  merits  of 
the  case  as  would  constitute  a  waiver  of  jurisdiction.  To  complete 
such  waiver  there  must  not  only  be  a  general  appearance,  but  also 
pleading  to  the  merits.     Civil  Code   (1910),  |  5664. 

Judgment  reversed. 
Decided  Jantjabt  15,  1912. 

Trover;  from  city  court  of  Bainbridge— W.  V.  Cutter,  judge  pro 

hac  vice.    June  22,  1911. 

E.  8.  Longley,  for  plaintiflf  in  error. 

c7.  (7.  Eaie,  IF.  H.  Krause,  contra. 


3592.    FLETCHER  GUANO  CO.  et  ah  v.  VORUS. 

The  special  lien  of  a  landlord  for  supplies  furnished  to  make  the  crop 
exists  only  against  the  particular  crop  which  the  supplies-  were  fur- 
nished to  make;  but  where  the  landlord  at  the  beginning  of  a  year  ad- 
vances to  his  tenant  com  and  similar  products,  and  at  the  end  of  the 
year  the  tenant  has  on  the  place  an  adequacy  of  like  products  with 
which  to  repay  the  advancement,  but  needs  them  in  order  to  make  the 
next  year's  crop  (the  relation  of  landlord  and  tenant  continuing  for 
another  year),  and  it  is  agreed  between  the  landlord  and  the  tenant 
that  the  latter,  instead  of  delivering  the  products  to  the  landlord,  shall 
keep  them  and  use  them  to  make  the  second  year's  crop,  and  the  ten- 
ant does  so,  the  landlord  has  a  lien  as  to  them  upon  that  year's  crop. 
Decided  Januabt  15,  1912. 

Money-rule ;  from  city  court  of  Lumpkin— Jmdge  Hickey.  June 
26,  1911. 

0.  Y.  Harrell,  for  plaintiffs  in  error.    T.  T.  James,  contra. 

Powell,  J.  The  case  arises  on  money-rule  to  determine  the 
rank  and  validity  of  certain  liens  claimed  by  various  creditors  upon 
the  proceeds  arising  from  judicial  sale  of  the  crops  raised  in  the 
year  1910  by  a  tenant  upon  a  plantation  of  Miss  Vorus,  the  defend- 
ant in  error.  The  case,  as  presented  in  this  court,  narrows  to  a 
single  question :  Did  Miss  Vorus  have  a  valid  landlord's  lien  for 
supplies?  The  facts  are  as  follows:  At  the  beginning  of  the  year 
1909,  she  furnished  to  this  tenant  com,  fodder,  cottonseed,  and 
cane,  as  crop  supplies  for  that  year.  These  articles  were  consumed, 
of  course,  during  the  year,  but  at  the  end  of  the  year  the  tenant  had 
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enough  com,  etc.,  to  have  replaced  them.  However,  he  was  to 
remain  on  the  place  as  a  tenant  for  the  year  1910,  and  would  need 
these  articles  to  make  that  year's  crop.  So  it  was  agreed  that  he 
should  keep  them  and  repay  out  of  his  crop  for  1910.  For  these 
things  Miss  Vorus  claims  the  landlord's  lien,  and  the  other  creditors 
say  that  she  has  no  lien  as  to  them,  because  the  supplies  were  fur- 
nished for  the  crop  of  1909,  and  not  for  the  crop  of  1910. 

The  ordinary  rule  among  creditors  is  that  equality  is  equity. 
Hence,  laws  giving  special  liens  are  strictly  construed;  and  the 
person  claiming  a  special  lien  must  show  that  he  is  plainly  within 
the  law  under  which  he  asserts  it.  Nevertheless,  common  sense 
must  prevail  as  to  this,  as  well  as  in  regard  to  other  propositions  of 
law  and  of  equity.  The  law  gives  a  landlord  a  special  lien  on  the 
crops  of  his  tenant  for  such  necessaries  as  the  landlord  may  fur- 
nish in  order  to  make  that  crop.  Back  debts  due  from  the  tenant 
to  the  landlord  can  not,  by  any  agreement  between  the  parties,  be 
counted  as  advances  to  make  any  new  crop.  No  tacking  is  to  be  al- 
lowed; no  estoppel  can  raise  the  lien.  Parks  v.  Simpson,  124  Oa, 
523  (62  S.  E.  616).  Cf.  Fountain  v.  Fountain,  7  Oa.  App.  361 
(66  S.  E.  1020).  And  under  the  decision  in  Parks  v.  Simpson, 
supra,  if  the  tenant  at  the  end  of  the  year  1909  had  simply  said 
to  his  landlord,  "I  can  pay  you  now,  but  let  the  indebtedness  go 
over,  to  be  paid  out  of  next  year's  crop,"  and  the  landlord  had 
acquiesced,  no  lien  would  have  arisen.  But  law  and  common  sense 
both  diflEerentiate  that  case  from  the  case  at  bar.  In  this  case  the 
com,  etc.,  furnished  the  tenant  in  1909  were  to  be  repaid  in  kind 
(though,  perhaps,  that  makes  no  great  difference),  and  at  the  end 
of  the  year  there  was  in  the  crib  and  other  places  of  storage,  ready 
to  be  delivered,  if  called  for,  more  than  enough  com,  etc.,  to  make 
the  repayment.  The  landlord's  agent  went  to  the  place  to  arrange 
this  matter  and  to  make  contracts  for  the  coming  year.  The  rent 
for  the  year  1910  was  agreed  on.  The  landlord's  agent  said  to 
the  tenant,  "I  suppose  you  will  need  that  com,  fodder,  hay,  cot- 
tonseed, and  sugar  cane  in  making  another  crop."  The  tenant  re- 
plied in  the  aflSrmative.  The  agent  then  told  him  to  go  ahead  and 
use  it  and  to  repay  it  out  of  the  1910  crop.  This  transaction 
amounted  to  constructive  delivery  of  the  com,  etc.,  from  the  tenant 
to  the  landlord,  and  redelivery  from  the  landlord  to  the  tenant.  If 
there  had  not  been  enough  of  these  articles  on  hand  to  repay  the 
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landlord^  the  case  would  be  entirely  different.  There  could  be  no 
constructive  delivery  of  a  shortage;  nor  could  there  be  a  delivery 
of  supplies  to  make  the  1910  crop,  by  construction  or  otherwise, 
through  counting  a  failure  to  pay  for  1909  supplies,  or  the  debt 
arising  from  the  failure  to  pay  as  if  it  were  supplies  for  1910. 
But  here  the  supplies,  the  things  necessary  to  make  the  1910  crop, 
were  on  hand  at  the  very  place  where  the  tenant  could  most  ex- 
pediently use  them.  It  was  not  necessary,  in  order  to  satisfy  the 
law  and  to  create  a  lien,  that  the  tenant  should  put  the  com  out 
of  the  crib,  move  the  fodder  stack,  tear  up  the  cane  bed,  and  go 
through  some  form  of  trying  to  put  them  into  the  landlord's  hands, 
and  then  have  the  landlord  turn  them  back  into  his  hands^  where- 
upon he  would  have  to  put  the  com  back  into  the  crib,  move 
the  fodder  stack  back,  and  bed  the  cane  again.  This  would  be  non- 
sense. People  would  laugh  at  the  law  if  it  required  any  such  thing. 
The  law  recognizes  constractive  delivery  in  such  cases,  just  as  peo- 
ple do.    The  trial  judge  held  correctly. 

Judgment  affirmed. 


3693.    Lackey  v.  Old  Kentucky  Manufacturino  Co. 

Hill,  C.  J.  1.  In  a  suit  on  an  account,  in  a  justice's  court,  where  the 
account  was  verified  by  the  affidavit  of  the  plaintiff,  and  a  counter- 
affidavit  was  filed  by  the  defendant,  while  the  justice  was  not  authorised 
to  enter  a  judgment  in  favor  of  the  plaintiff  on  his  verification  of  the 
account  without  other  proof,  yet  it  was  harmless  error  to  admit  the 
affidavit  of  verification  in  evidence,  where,  in  addition  to  the  affidavit, 
other  proof  was  submitted  in  support  of  the  correctness  of  the  ac- 
count, which  was  sufficient  for  that  purpose  irrespective  of  the  affi- 
davit    Civil  Code   (1910),  $  4730. 

2.  This  case  involves  only  $12.  There  was  evidence  to  support  the  find- 
ing of  the  jury  in  the  justice's  court  in  favor  of  the  plaintiff,  and  no 
material  error  of  law  appears.  The  judgment  of  the  superior  court, 
overruling  the  certiorari,  will  not  be  disturbed. 

Judgment  affirmed. 
Decided  Januabt  15,  1912. 

Certiorari;    from    Paulding    superior    court— Judge    Edwardjj. 
April  27,  19H. 

C.  D.  McOregor,  for  plaintiflTin  error.    F.  M.  Richardj,  contra. 
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3594.     Handley  v.  Merchants  &  Farmers  Bank. 

Hill,  C.  J.  This  was  a  claim  case,  in  which  the  wife  of  the  defendant  in 
fi.  fa.  was  the  claimant.  When  the  case  was  called  for  trial  a  motion 
was  made  to  continue,  because  of  the  claimant's  absence  on  account  of 
illness.  The  showing  in  support  of  the  motion  was  the  testimony  of 
the  husband  and  an  unsworn  statement  of  a  physician.  The  case  had 
been  previously  continued  two  or  three  times  on  account  of  the  ab- 
sence of  the  same  witness,  and  it  also  appeared  that  her  interrogatories 
could  have  been  taken  in  the  exercise  of  proper  diligence.  Held,  that 
the  trial  judge  did  not  abuse  his  legal  discretion  in  overruling  the 
motion.  Judgment  affirmed. 

Decided  Januabt  15,  1912. 

Levy  and  claim;  from  city  court  of  Eastman— Judge  Griflfin. 

May  20,  1911. 

Oscar  J.  Franklin,  for  plaintiff  in  error. 

J.  H.  Roberts,  contra. 


3596.    Beasley,  Couch  &  Co.  r.  Rogers  &  Rawlins. 

Powell,  J.     No  error  of  law  is  complained  of;  the  evidence  is  in  conflict, 
and  the  jury's  solution  of  that  conflict  is  binding  on  this  court. 

Judgment  affirmsd- 
Decided  January  15,  1912. 

Complaint;  from  city  court  of  Eastman— Judge  Griffin.    'May 

31,  1911. 

B.  L,  J.  Smith  &  Son,  Roberts  &  Smith,  for  plaintiffs  in  error. 

W.  M.  Clements,  contra. 


3597.    Chandler-Blackstad  Mercantile  Co.  v.  Price  &  Co. 

Hill,  C.  J.  1.  Testimony  £hat  one  party  to  a  contract  was  induced  to 
sign  it  by  false  statements  as  to  ita  contents,  and  that  he  was  pre- 
vented from  reading  the  contents  before  signing,  by  the  artifice  and  trick 
of  another  (fully  stating  in  what  the  trick  or  artif^r^e  consisted),  did 
not  conflict  with  the  elementary  rule  that  parol  testimony  is  not  ad- 
missible to  vary  or  alter  the  terms  of  a  written  contract,  and  was 
properly  admitted  in  evidence  in  support  of  the  plea  of  fraud  in  pro- 
curing the  contract.  Marietta  Fertilizer  Co,  v.  BeckuHth,  4  Oa.  App, 
245,  and  citetions  (61  S.  E.  149);  Truitt-Silvey  Hat  Co,  v.  Callaway^ 
130  Go.  637  (61  S.  E.  481). 

SL  No  error  appears,  and  the  evidence  supports  the  verdict. 

Judgment  affirm^. 
Decided  Januabt  15,  1912. 
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Action  on  contract ;  from  city  court  of  Eastman— Judge  GriflBn. 
May  6,  1911. 

(7.  W.  A  twill,  for  plaintiff.    J.  A.  Neese,  for  defendant. 


3849.    Davis  v.  City  of  Waycross. 

Hnx,  C.  J.  Attacks  upon  the  constitutionality  of  a  statute  because  "the 
title  to  the  act  contains  two  distinct  and  separate  subject-matters,** 
and  because  ''the  body  of  the  act  contains  matter  variant  from  what 
is  expressed  in  the  title  thereof,**  without  more  explicit  specification, 
are  too  general,  vague,  and  indefinite  to  raise  any  question  for  certi- 
fication to  the  Supreme  Court.  The  *'two  distinct  and  separate  subject- 
matters,**  and  the  matter  in  the  body  of  the  act,  **  variant  from  what 
is  expressed  in  the  title,**  should  be  specifically  pointed  out.  Parker- 
Hensel  Engineering  Co.  V.  Bchuler,  7  Ga.  App.  396  (66  S.  E.  1038),  and 
citations.  Judgment  affirmed. 

Decu>ed  Januabt  15,  1912. 

Certiorari;  from  Ware  superior  court— Judge  Parker.     October 

2,  1911. 

John  S.  Walker,  for  plaintiff  in  error. 

Wilson,  Bennett  &  Lambdin,  contra. 


3601.    MOORE    V.  CITY  OF  WINDER. 

The  constitution  of  this  State  gives  to  the  superior  courts  the  power  to 
review  by  certiorari  the  judgments  of  all  inferior  judicatories,  including 
municipal  police  courts;  and  a  general  statutory  scheme  regulating  the 
procedure  by  certiorari  has  been  provided;  but  no  specific  provision 
has  been  made  as  to  the  review  of  judgments  of  police  courts  in  cities 
the  territorial  limits  of  which  extend  into  two  or  more  counties.  In 
such  cases  a  person  convicted  in  the  police  court  has  the  right  of  cer- 
tiorari established  in  his  favor,  and  the  fact  that  the  legislature  has 
not  made  the  remedy  specific  and  definite  will  not  operate  in  deroga- 
tion of  this  right.  Therefore,  wherever  the  legislature  creates  a  munici- 
pality out  of  territory  located  in  more  than  one  county,  and  does  not 
make  any  provision  as  to  which  of  the  superior  courts  of  the  respective 
counties  involved  shall  have  jurisdiction  for  the  purpose  of  review  by 
certiorari  of  a  conviction  in  the  police  court  of  the  municipality,  a  peti- 
tion for  certiorari  may  be  brought  to  the  superior  court  of  any  of  the 
counties  in  which  the  municipality  is  located;  and  it  is  error  to 'dis- 
miss the  petition  on  the  ground  that  it  was  not  brought  to  the  supe- 
rior court  of  the  particular  county  in  which  the  officer  presiding  in  the 
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police  court  happened  to  sit  at  the  time  he  tried  the  case  to  be  re 
viewed. 

Decided  January  16,  1912. 

Certiorari;  from  Gwinnett  superior  court— Judge  Brand.  June 
17,  1911. 

Lewis  G.  Russell,  for  plaintiff  in  error.    0.  A.  Johns,  contra. 

Powell,  J.  The  corporate  limits  of  the  City  of  Winder  include 
parts  of  three  counties,  Walton,  Gwinnett,  and  Jackson.  The  plain- 
tiff in  error  was  convicted  in  the  police  court  of  that  city,  and  sought 
certiorari.  The  petition  was  addressed  to  the  judge  of  the  superior 
court  of  Gwinnett  county,  and  was  filed  in  the  office  of  the  clerk  of 
that  court.  It  appears,  from  the  testimony  in  the  record,  that  the 
municipal  offense  of  which  the  plaintiff  in  error  was  convicted  was 
committed  in  that  portion  of  the  city  which  lies  in  Gwinnett  county ; 
it  also  appears  that  the  police  court  sat  for  the  trial  of  the  case  in 
that  portion  of  the  city  which  lies  in  Jackson  county.  The  charter 
of  the  city  makes  no  provision  as  to  where  the  police  court  shall  sit, 
or  where  the  principal  office,  so  to  speak,  of  the  municipality  shall 
be,  or  as  to  what  court  shall  have  jurisdiction  for  the  purpose  of 
suits  against  the  city,  or  for  the  purpose  of  reviewing  proceedings 
had  in  the  municipal  court.  When  the  certiorari  came  on  for  hear- 
ing, the  judge  of  the  superior  court  dismissed  it,  on  the  ground 
that  it  had  been  brought  in  the  wrong  county ;  that  it  should  have 
been  brought  in  the  county  of  Jackson,  in  which  the  police  court  sat 
at  the  time  of  the  trial  which  the  petition  for  certiorari  was  brought 
to  review. 

This  presents  a  situation  without  a  precedent.  There  are  in  this 
State  a  number  of  piunicipalities  with  territorial  limits  located  in 
two  or  more  counties,  and  in  some  cases  (e.  g.  Arlington,  in  Calhoun 
and  Early  counties)  lying  in  two  different  judicial  circuits,  but,  so 
far  as  we  can  find,  the  point  here  presented  has  never  previously 
been  before  any  court  for  decision.  There  is  no  statute  specially 
covering  such  cases.  The  question  is  to  be  determined  entirely  by 
general  principles  of  law,  and  by  the  application  of  statutes  which 
do  not  have  this  particular  case  especially  within  their  purview. 

Article  6,  section  4,  paragraph  5  of  the  constitution  of  Georgia 
(Civil  Code  (1910),  §  6514)  confers  upon  the  superior  courts  of 
this  State  the  "power  to  correct  errors  in  inferior  judicatories,  by 
writ  of  certiorari,"  and  there  is  a  general  statutory  scheme  set 
forth  in  the  Civil  Code  (1910),  §§  5180  et  seq.,  regulatinf  and  pre- 
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flcribing  the  procedure  by  certiorari.  It  has  been  held  that  this 
right  of  reviewing  judgments  of  inferior  judicatories  by  certiorari, 
being  constitutionally  given,  can  not  be  taken  away  from  the  supe- 
rior courts  by  the  General  Assembly,  either  by  direct  enactment  to 
that  eflEect  or  by  omission  to  provide  for  it  in  special  cases ;  and  even 
where  another  method  of  review  is  provided,  it  is  cumulative  only 
and  does  not  exclude  the  right  of  certiorari.  Hayden  v.  State,  69 
Oa.  7S1;  Maawell  v.  Tumlin,  79  Oa.  570  (4  S.  E.  85). 

The  maxim  of  the  common  law,  "ubi  jus  ibi  remedium''  (there 
is  no  wrong  without  a  remedy),  may  originally  have  been  a  plati- 
tude, a  mere  boast  as  to  the  scope  and  adequacy  of  the  particular 
writs  and  remedies  that  had  been  provided,  but  when  this  maxim 
was  given  not  only  a  more  beneficent  construction,  btit  also  new  life 
and  broader  scope,  by  the  statute  of  Westminster  II  (13  Edw.  1, 
cb.  €4),  which  required  that  a  writ  should  be  framed  to  enforce  each 
new  right  as  it  might  arise,  though  there  might  be  no  precedent,  it 
became  a  fundamental  legal  principle  of  English  law,  in  eflEect  de- 
claring that  no  man  should  be  deprived  of  any  legal  right  which 
was  given  him,  because  of  any  failure  to  provide  a  remedy  to  meet 
its  particular  circumstances.  We  have  placed  this  principle  in  our 
code  in  the  following  language :  "  For  every  right  there  shall  be 
a  remedy,  and  every  court  having  jurisdiction  of  the  one  may,  if 
necessary,  frame  the  other.''  Civil  Code  (1910),  §  5506.  There  is 
another  legal  maxim,  "quod  remedio  destituitur  ipsa  re  valet  si 
culpa  absit"  (that  which  is  without  remedy  avails  of  itself,  if  there 
be  no  fault  in  the  party  seeking  to  enforce  it).  "The  benignity  of 
the  law  is  such,"  observed  Lord  Bacon,  "that,  when,  to  preserve  the 
principles  and  grounds  of  law,  it  deprives  a  man  of  his  remedy  with- 
out his  own  fault,  it  will  rather  put  him  in  a  better  degree  and 
condition  than  in  a  worse;  for  if  it  disable  him  to  pursue  his  ac- 
tion, or  to  make  his  claim,  sometimes  it  will  give  him  the  thing  it- 
self by  operation  of  law,  without  any  act  of  his  own ;  sometimes  it 
will  give  him  a  more  beneficial  remedy."  Broom's  Legal  Maxims 
(7th  ed.),  171.  This  principle  has  not  been  specifically  codified  in 
this  State,  but  it  is  nevertheless  a  part  of  our  law.  It  has  never  been 
given  specific  application  to  just  such  a  case  as  this,  and  wfe  do  not 
mean  to  say  that  by  its  terms  it  covers  this  case,  but  reference  has 
been  had  to  it  as  showing  that  lack  of  a  previously  formulated 
remedy  never  diminishes  an  established  right,  or  the  ability  of  the 
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courts  to  enforce  it,  or  to  give  such  redress  as  is  appropriate;  that 
the  man  for  whom  a  particular  remedy  has  not  been  framed  may  be 
in  even  a  better  position  than  ordinarily,  so  far  as  what  may  be 
called  flexibility  or  choice  of  remedy  is  concerned> 

Now,  here  is  a  case  in  which  the  right  of  certiorari  from  this 
municipal  court  is  thoroughly  established,  is  even  constitutionally 
given.  The  general  provisions  of  the  law  relating  to  the  form  of 
remedy  and  modes  of  procedure  by  certiorari  have  made  no  partic- 
ular provision  for  the  enforcement  of  the  right.  As  to  those  munici- 
palities whose  police  courts  have  jurisdiction  to  try  for  municipal 
oflfenses  throughout  territorial  limits  of  a  city  or  town  lying  in 
more  than  one  county,  there  is  no  provision  as  to  where  the  certi- 
orari shall  be  filed.  The  right  to  apply  for  and  to  file  the  certiorari 
must  nevertheless  be  recognized  and  enforced;  and  the  failure  of 
the  legislature  to  provide  for  the  particular  case  must  not  diminish 
the  right  of  the  applicant. 

In  the  argument  of  counsel  for  the  respective  sides  of  the  case, 
two  conflicting  theories  have  been  presented.  Counsel  for  the  peti- 
tioner in  certiorari  addressed  his  petition  to  the  superior  court  of 
Gwinnett  county  (and  filed  it  in  that  county),  on  the  theory  that 
since  the  municipal  offense  was  shown  by  the  proof  to  have  been 
committed  in  that  coimty,  the  review  proceedings  should  also  be  filed 
there.  He  argued  also  that  since  the  constitution  of  this  State  fixes 
the  venue  for  the  prosecution  of  crimes  in  the  county  where  the 
crime  is  committed,  analogy  would  fix  the  jurisdiction  in  cases 
such  as  this  in  the  county  where  the  proof  shows  the  municipal  of- 
fense to  have  been  committed.  It  must  be  remembered,  however, 
that  these  municipal  offenses  are  not  crimes  within  the  purview  of 
the  constitutional  provision.  Loeb  v.  Jennings,  133  Oa.  796  (67 
S.  E.  101) ;  Pearson  v.  Wimbish,  124  Oa,  701  (52  S.  E.  751).  Be- 
sides, to  lay  down  the  rule  that  the  proceedings  to  obtain  certiorari 
from  police  courts  located  in  municipalities,  where  the  territorial 
limits  extend  over  more  than  one  county,  must  be  brought  in  the 
county  where  the  alleged  offense  was  shown  by  the  proof  to  have  been 
committed  would  at  once  be  subject  to  the  objection  that  a  large 
class  of  cases  would  still  be  left  unprovided  for.  An  examination 
of  the  reports  of  this  court  and  of  the  Supreme  Court  will  show 
that  perhaps  no  ground  of  certiorari  is  more  frequent  than  that 
the  proof  failed  to  locate  the  place  where  the  alleged  offense  was 
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committed;  and  if  the  rule  contended  for  were  adopted,  it  would 
follow  that  in  cases  where  the  proof  failed  to  show  venue,  no  pe- 
tition for  certiorari  could  be  brought. 

Counsel  for  the  defendant  in  certiorari  present  the  view  (and  the 
judge  of  the  superior  court  acted  upon  this  theory)  that  the  supe- 
rior court  of  the  county  in  which  the  police  court  happened  to  sit 
has  exclusive  jurisdiction.  This  seems  more  tenable,  but  still  is 
not  satisfactory.  No  statutory  provision  so  regulates  the  procedure. 
Generally  appellate  proceedings  are  to  be  filed  not  in  the  coimty 
where  the  judicial  officer  who  rendered  the  judgment  may  have 
happened  to  be  presiding  at  the  time  he  rendered  his  judgment,  but 
in  the  county  where  the  court  of  judicatory  is  located  in  contem- 
plation of  the  law.  For  example,  a  judge  of  the  superior  court  may 
lawfully  hear  and  decide  in  Fulton  county  a  petition  for  injunc- 
tion, a  motion  for  a  new  trial,  or  any  similar  matter  not  involving 
the  use  of  a  jury,  though  the  matter  is  a  court  proceeding  of  an- 
other county,  say  Chatham ;  and  in  that  event  a  bill  of  exceptions 
filed  to  review  his  judgment  should  be  filed  not  in  the  county  where 
the  judge  physically  sat  and  rendered  judgment,  but  in  the  county 
where  the  court  of  which  he  was  acting  as  the  judicial  officer  is  lo- 
cated by  law.  This  point  was  decided  long  ago.  See  Rowell  v. 
Neves,  21  Oa.  125.  In  that  case  a  demurrer  to  a  petition  filed  in 
Baker  superior  court  was  heard  by  Judge  Perkins  at  Albany,  in 
Dougherty  county.  The  bill  of  exceptions  to  his  judgment  on  the 
demurrer  was  filed  in  Dougherty  county.  The  Supreme  Courff  dis- 
missed the  case,  holding  that  the  record  should  have  come  through 
the  office  of  the  clerk  of  Baker  superior  court.  Other  examples  may 
be  given  to  show  that  the  place  where  the  judge  whose  decision  is  to 
be  reviewed  physically  sits  does  not  govern  in  the  bringing  of 
review  proceedings.  If  Judge  Crosland,  judge  of  the  city  court  of 
Albany,  should  be  presiding  for  Judge  Harrell  in  the  city  court 
of  Bainbridge,  but  should  actually  render  his  decision  in  his  home  in 
Albany,  and  the  losing  party  should  decide  to  obtain  certiorari,  of 
course  he  would  file  his  petition  in  the  superior  court  of  the  county 
of  Decatur,  in  which  Bainbridge  is  located. 

Now,  if  the  charter  of  the  City  of  Winder  had  fixed  the  place  of 
holding  the  municipal  court  in  one  of  the  counties  in  which  the  mu- 
nicipality is  located,  it  might  be  that  the  superior  court  of  that 
county  would  alone  have  jurisdiction;  but  as  has  been  said,  the 
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charter  is  silent  on  this  subject.  It  seems  to  us  that  the  right  of 
certiorari  in  cases  such  as  this  would  be  unduly  abridged  if  we 
confined  the  jurisdiction  of  review  to  any  one  of  the  counties  in 
which  the  municipality  is  located,  unless  the  legislature  first  makes 
the  matter  certain  by  specifying  one  of  the  counties.  We  therefore 
hold  that  certiorari  proceedings  brought  to  review  judgments  of  the 
police  court  of  Winder  may  be  brought  to  the  superior  court  of  any 
one  of  the  three  counties  in  which  the  city  is  located.  Conse- 
quently, we  hold  that  the  judge  erred  in  dismissing  the  certiorari 
on  the  ground  that  it  was  brought  in  the  county  of  Gwinnett  and 
not  in  the  county  of  Jackson,  where  the  police  court  sat. 

Judgment  reversed. 


3616.    Atkinson,  receiver,  v.  Hardaway. 

POWKLL,  J.  1.  Where,  on  the  day  fixed  for  the  hearing  of  a  motion  for  a 
new  trial,  a  brief  of  the  evidence  is  presented  and  approved, .  and  the 
judge  takes  the  matter  under  advisement  and  holds  it  under  considera- 
tion for  a  number  of  days,  and,  while  considering  it,  discovers  that  the 
brief  of  the  evidence  is  incorrect,  he  may  cause  the  correction  to  be 
made  before  he  acts  on  the  motion,  notwithstanding  all  of  this  occurs  in 
vacation.  Cf.  Atlanta  d  Birmingham  Air-Line  Ry.  v.  McManAis,  1  Ga, 
App.  302  (1),  (5S  S.  E.  258). 

2  Lack  of  administration  upon  the  estate  of  a  decedent  is  adequately 
shown  where  there  appears  in  the  record  the  testimony  of  a  witness 
that  he  had  examined  the  records  in  the  office  of  the  ordinary  in  the 
county  where  the  decedent  resided  at  the  time  of  his  death,  and  that 
no  administration  had  been  granted.  The  law  presumes  intestacy  until 
proof  of  a  will  is  made.  Miller  v.  Speight ,  61  Ga.  460.  Hence,  lack  of 
representation  on  a  decedent's  estate  is  prima  facie  shown  by  proof  that 
no  administrator  has  been  appointed  thereon. 

^  The  venue  of  a  cause  of  action  against  a  railway  company  for  a  negli- 
gent homicide  is  in  the  county  in  which  the  fatal  injury  was  inflicted, 
and  not  in  the  county  where  the  injured  person  afterwards  may  have 
died.  The  cause  of  action  inheres  in  the  wrong  as  consummated  by 
the  injury,  and  not  in  the  death  itself. 

4  Under  the  "employer's  liability  act"  of  1909  (Civil  Code  of  1910, 
II  2782  et  seq. ) ,  where  suit  is  brought  for  the  death  of  an  employee,  the 
railway  company  has  the  burden  of  proving  that  its  agents  and  em- 
ployees have  exercised  all  ordinary  and  reasonable  care  and  diligence; 
and  the  plaintiff  makes  a  prima  facie  case  by  merely  showing  that  the 
decedent  met  his  death  while  discharging  the  duties  of  his  employment. 

6.  The  attempt  of  the  plaintiff  in  error  to  make  an  attack  upon  the  act 
of  1909,  for  unconstitutionality,  is  ineffectual,  because  of  the  general 
and  indefinite  manner  in  which  he  presents  the  constitutional  question. 
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As  to  this  point,  the  decision  in  Davis  y.  City  of  Waycro88,  ante,  384 
(73  S.  E.  556),  and  the  case  therein  cited,  are  controlling. 

6.  Where  a  statute  of  this  State  is  applicable  to  the  cause  of  action  set 
forth  in  the  petition,  the  plaintiff  does  not  have  to  plead  it  in  order  to 
get  the  benefit  of  it. 

7.  The  measure  of  damages  for  a  negligent  homicide  falling  within  the 
purview  of  the  act  of  1909  (Civil  Code  of  1910,  §  2782)  is  the  "full 
value  of  the  life  of  the  deceased,**  which,  by  reference  to  section  4425 
of  the  Civil  Code,  is  amplified  to  mean  "  the  full  value  of  the  life  of  the 
deceased  without  deduction  for  necessary  or  other  personal  expenses  of 
the  deceased  had  he  lived.** 

8.  The  evidence  authorized  the  verdict.  The  grounds  of  the  motion  for  a 
new  trial  based  on  the  alleged  newly  discovered  evidence,  so  far  as 
formally  complete,  present  matters  merely  cumulative  or  impeaching ;  and 
no  reason  appears  for  disturbing  the  recovery  in  the  plaintiff's  favor. 

Judgment  affirmed. 
Decided  Januaby  15,  1912. 

, Action  for  damages;  from  city  court  of  Baxley — Judge  Sellers. 

May  20,  1911. 

Boiling  Whitfield,  J.  B.  Moore,  for  plaintifF  in  error. 

Haygood  &  Cutis,  Wade  H.  Watson,  contra. 


3617.    Sims  v.  Willer  Manufacturing  Co. 

Hill,  C.  J.     No  error  appears,  and  the  evidence  demanded  the  verdict 

rendered  for  the  plaintiff.  Judgment  affirmed. 

Decided  Januabt  15,  1912. 

Complaint ;  from  city  court  of  Valdosta— Judge  Cranford.    July 

7,  1911. 

Whitaker  &  Dukes,  for  plaintiff  in  error. 

Denmark  &  Oriffin,  contra. 


3630.    MONK-SLOAN  SUPPLY  COMPANY  et  al.  v.  QUIT- 
MAN OIL  COMPANY. 

1.  Verdicts  are  not  to  be  set  aside  for  indefiniteness,  if  they  are  capable 
of  being  reduced  to  reasonable  certainty  by  an  application  of  the  ordi- 
nary canons  of  construction.  , 

2.  The  maxim,  "utile  per  inutile  non  vitiatur,"  authorizes  the  rejection 
of  surplusage,  and  saves  from  the  imputation  of  uncertainty  a  verdict 
which  is  definite,  complete,  and  certain  upon  the  rejection  of  the  sur- 
plusage in  which  indefiniteness  inheres. 
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3.  Under  the  common  canon  of  construction,  that  the  singular  or  plural 
number  each  includes  the  other,  unless  the  contrary  plainly  appears 
from  the  context,  a  verdict  finding  in  favor  of  ''the  defendant**  will  be 
construed  as  a  finding  in  favor  of  all  the  defendants,  where  the  suit  is 
against  two  or  more  persons. 

Decided  Januabt  15,  1912. 

Motion  to  vacate  verdict;  from  city  court  of  Moultrie— Judge  Me- 
Kenzie.    June  24,  1911. 

T.  W.  Mattox,  W.  F.  Way,  for  plaintiffs  in  error. 

Shipp  &  Kline,  contra.  t    :  •  l. 

Pov^ELL,  J.  The  Quitman  Oil  Company  brought  suit  against 
the  Monk-Sloan  Supply  Company  (a  corporation,  of  which  Sloan 
was  president)  and  C.  E.  Whitfield.  The  jury  rendered  the  follow- 
ing verdict:  "We,  the  jury,  find  for  the  defendant  our  verdict  for 
Sloan  and  Whitfield,"  signed  by  the  foreman.  During  the  same 
term,  the  plaintiffs  moved  to  set  the  verdict  aside,  on  the  grounds, ' 
(1)  that  it  is  ambiguous  and  uncertain;  (2)  that  it  is  in  favor 
of  only  one  defendant,  when  there  are  Ipvto  defendants  in  the  case. 
The  court  granted  the  motion  and  the  defendants  excepted. 

1.  A  verdict  so  uncertain  as  to  be  void  may  be  set  aside  on  mo- 
tion. But  "verdicts  are  to  have  a  reasonable  intendment,  and  are 
to  receive  a  reasonable  construction,  and  are  not  to  be  avoided  un- 
less from  necessity."    Civil  Code  (1910),  §  5927. 

2.  A  canon  of  construction,  often  applied  to  verdicts,  is  that 
all  surplusage  may  be  disregarded.  The  maxim,  "utile  per  inutile 
non  vitiatur,"  saves  a  verdict  from  the  taint  of  any  ambiguity  or  un- 
certainty brought  about  by  resectable  surplusage.  See,  for  example, 
the  case  of  Southern  Ry.  Co.  v.  Oliver,  1  Oa.  App,  734  (58  S.  E. 
244),  and  the  instances  there  cited  of  the  perfecting  of  verdicts 
by  the  rejection  of  surplusage  or  the  application  of  other  cognate 
canons  of  construction.  The  words,  "We,  the  jury,  find  for  the  de- 
fendant," are  a  full,  definite,  and  complete  verdict.  If  the  added 
words,  "our  verdict  for  Sloan  and  Whitfield,"  relate  tj>  the  de- 
fendants named  in  the  pleadings,  as  they  probably  do,  no  harm  is 
done  by  rejecting  them,  as  they  add  nothing  to  the  legal  effect  of 
the  verdict.  If  the  jury,  in  using  these  words,  were  referring  to  per- 
sons outside  of  the  record,  their  reference  to  the  outsiders  is  rankest 
surplusage,  and  of  course  it  is  to  be  rejected;  for  the  only  mean- 
ing which  could  then  be  given  to  the  added  words  would  be  that 
the  jury  intended  their  finding  in  favor  of  the  defendants  to  oper- 


Digitized  by  VjOOQ IC 


392  ocrroBER  term,  loii.  mq  q^ 

ate  also  in  favor  of  certain  outsiders— a  matter  as  to  which  they 
had  no  concern.  So,  by  construing  the  added  words  as  referring  to 
the  defendants,  or  as  not  referring  to  them,  the  legal  effect  is  the 
same — the  added  reference  is  mere  surplusage. 

3.  The  point  that  the  verdict  is  bad  because  the  jury  used  the  word 
"defendant,^'  when  there  were  two  defendants,  is  not  well  taken. 
It  is  a  common  canon  of  legal  construction  that  "  the  singular  or 
plural  number  shall  each  include  the  other,  unless  expressly  ex- 
cluded.''   Civil  Code  (1910),  §  4,  par.  4. 

Judgment  reversed. 


^  3631.       Story  v.  Williams. 

Hill,  0.  J.  There  being  evidence  in  this  case  that  the  plaintiff  was  in- 
duced to  part  with  the  possession  of  his  property  by  the  fraudulent  rep- 
resentations of  the  defendant,  and  that  he  was  damaged  thereby,  and 
that  immediately  upon  discovery  of  the  fraud  the  plaintiff  made  an 
offer  to  rescind  and  restore  whatever  he  had  received  from  the  defendant 
by  virtue  of  the  contract,  a  verdict  in  behalf  of  the  plaintiff,  he  elect- 
ing to  take  a  money  verdict  ini  lieu  of  the  property,  was  authorized. 
Civil  Ck>de   (1910),  *|  4305.  Judgment  affirmed. 

Decided  Januabt  15,  1912. 

Trover;  from  city  court  of  Douglas— Judge  Lankford.    June  24, 

1911. 

O'Steen  &  Wallace,  for  plaintiff  in  error. 

Quincey  &  McDonald,  contra. 


3636.    GRANT  v.  GENERAL  BAPTIST  CONVENTION  OP 

GEORGIA. 

Points  not  covered  by  the  issue  as  presented  in  the  trial  court  can  not 
be  raised  for  the  first  time  in  this  court. 

Decided  Januaby  15,  1912. 

Motion  to  tax  costs;  from  city  court  of  Macon— Judge  Hodges. 

July  1,  1911. 

C,  H,  Hall  Jr.,  L.  D,  Moore,  B.  J,  Fowler,  for  plaintiff  in  error. 

Lane  &  Park,  R.  D,  Feagin,  contra. 

Powell,  J.    An  action  of  bail-trover  was  brought  in  the  city 
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court  of  Macon^  the  ralue  of  the  property  being  alleged  as  $75.  The 
plaintiff  elected  to  take  a  verdict  for  damages^  instead  of  a  verdict 
for  the  specific  property,  and  the  jury,  finding  in  the  plaintifFs 
favor,  gave  $1  damages,  whereupon  the  court  entered  up  judgment 
for  the  plaintiff  and  against  the  defendant  for  the  costs,  amounting 
to  about  $40.  The  defendant  filed  a  motion  in  the  city  court  to 
vacate  the  judgment  so  far  as  the  feature  of  costs  was  concerned, 
and  to  retax  them,  the  insistence  being  that  they  should  have  been 
taxed  against  the  plaintiff  instead  of  against  the  defendant.  The 
defendant's  written  motion  was  based  specifically  on  two  grounds: 
(1)  That  the  action  is  a  personal  action  for  damages,  and  the  jury 
returned  a  verdict  for  the  plaintiff  for  less  than  $10;  (2)  that 
the  plaintiff,  by  his  election  at  the  trial  to  take  damages  in 
lieu  of  the  specific  property,  converted  the  action  into  a  personal 
action.  The  defendant's  insistence  in  the  trial  court  was  plainly 
based  on  the  provisions  of  the  Civil  Code  (1910),  §  5984,  which 
provides:  "In  actions  of  assault  and  battery,  and  in  all  other 
personal  actions,  wherein  the  jury  upon  the  trial  thereof  shall  find 
the  damages  to  be  less  than  ten  dollars,  the  plaintiff  shall  recover 
no  more  costs  than  damages,  unless  the  judge,  at  the  trial  thereof, 
shall  find  and  certify  on  the  record  that  an  aggravated  assault 
and  battery  was  proved."  The  judge  overruled  the  motion,  and 
the  present  writ  of  error  was  sued  out. 

Before  the  case  was  reached  for  argument  in  this  court,  the 
plaintiff  in  error  doubtless  realized  that  the  section  of  the  code  on 
which  he  relied  did  not  apply  to  an  action  of  trover;  for  the  only 
point  insisted  upon  here  is  one  that  is  entirely  new,  so  far  as  the 
record  is  concerned,  namely,  that  under  the  act  creating  the  city 
court  of  Macon  (Acts  1884-5,  p.  470,  sec.  3),  it  is  provided  that  in 
all  suits  brought  in  that  court  in  amounts  of  $100  or  less,  the  plain- 
tiff shall  recover  only  justice's  court  costs.  This  court  can  not 
consider  the  point  thus  raised ;  the  trial  court  has  passed  on  no  such 
point;  the  decision  we  are  reviewing  involved  the  consideration  of 
no  such  question.  Coimsel  for  the  plaintiff  in  error  very  ingeniously 
argue  that  the  greater  includes  the  less,  and  that  since  he  sought 
by  motion  in  the  trial  court  to  relieve  himself  of  all  the  costs, 
he  ought  now  to  be  allowed  to  diminish  his  claim  and  to  relieve 
himself  of  any  portion  thereof  illegally  taxed  against  him.  In- 
genious as  this  argument  is,  it  is  not  well  taken.    In  the  lower  court 
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he  planted  his  right  to  have  these  costs  diminished  on  two  specific 
grounds;  the  trial  court  acted  upon  these  grounds,  and  this  court 
can  not  now  allow  this  motion  to  be  amended  by  the  insertion 
of  a  new  ground.  The  original  grounds  not  having  been  well  taken, 
the  judgment  is  Affirmed. 


3642.    DuBEN  V.  Layton. 

Hill,  C.  J.  1.  Questions  not  made  before  the  magistrate  when  the  case 
was  tried,  nor  before  the  superior  court  on  certiorari  to  review  the  mag- 
istrate's judgment,  can  not  be  raised  for  the  first  time  in  this  court. 
2.  The  finding  of  the  justice  in  favor  of  the  plaintiff,  being  right  under 
the  evidence,  and  being  approved  by  the  judge  of  the  superior  court 
on  certiorari,  will  not  be  interfered  with  by  this  court  because  of  merely 
technical  objections  or  immaterial  errors  of  law. 

Judgment  affirmed, 
Dectoed  Januabt  16,  1912. 

Certiorari;  from  Thomas  superior  court— Judge  Thomas.    April 

21,  1911. 

Snodgrass  £  Mclntyre,  for  plaintiflE  in  error. 


3719.    Haygood  v.  The  State. 

Hill,  C.  J.  1.  In  a  prosecution  for  assault  and  battery  the  accused  can 
not  give  in  evidence  as  a  justification  opprobrious  or  abusjve  language 
written  and  published  of  him  by  the  person  upon  whom  he  made  the 
assault  and  battery.  The  question  was  concluded  by  the  decisions 
of  the  Supreme  Court  in  Mitchell  v.  State,  41  Oa.  527,  and  Berry  v. 
State,  105  Oa,  683  (31  S.  E.  592).  In  the  present  case  this  question 
was  certified  by  request  of  counsel  for  plaintiff  in  error  to  the  Supreme 
Court,  in  order  that  the  decisions  in  the  above-cited  cases  might  be 
reviewed  and  overruled.  The  Supreme  Court  reaffirmed  these  decisions. 
Haygood  v.  State,  137  Qa.  168  (73  S.  E.  81). 

2.  The  act  of  the  General  Assembly  creating  the  city  court  of  Fitzgerald 
(Acts  1907,  p.  157)  was  amended  by  the  act  approved  August  12,  1910 
(Acts  1910,  p.  175),  as  follows:  "That  the  court  shall  hold  twelve 
terms  per  year,  on  the  fourth  Monday  in  each  month,  the  terms  conven- 
ing on  the  fourth  Monday  in  August,  November,  February,  and  May  to 
be  known  as  quarterly  terms.  The  jurisdiction  of  the  c^urt  shall  be 
tlie  same  at  all  terms,  monthly  and  quarterly.  .  .  And  criminal 
cases  in  which  jury  trial  is  not  waived  by  defendant,  shall  be  triable 
only  at  a  quarterly  term.    For  the  purpose  of  disposing  of  the  criminal 
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business  of  said  court,  the  same  shall  always  be  open  without  regard 
to  terms."  The  plaintiff  in  error  made  a  written  request  to  the  judge 
of  the  court  to  hold  a  monthly  term,  and,  at  the  term  so  held,  appeared 
in  court,  made  a  demand  for  a  jury  trial,  was  tried  by  a  jury,  and  was 
convicted.  Held:  (1)  The  court  had  jurisdiction  of  the  case  at  the 
monthly  term.  (2)  The  accused,  under  the  facts  stated,  waived  his 
statutory  right  to  be  tried  at  the  quarterly  term  and  consented  to  be 
tried  at  the  monthly  term.  He  can  not  be  heard,  after  conviction,  to 
question  the  jurisdiction  of  the  court. 

3.  The  court,  having  jurisdiction  of  criminal  cases  at  both  quarterly  and 
monthly  terms,  was  authorized,  by  the  consent  of  the  accused,  to  try 
his  case  at  the  monthly  term.  The  facts  of  the  present  case  distinguish 
it  from  those  cases  in  which  the  Supreme  Court  holds,  in  effect,  that 
where  a  court  has  no  jurisdiction  of  the  subject-matter,  jurisdiction 
can  not  be  conferred  by  consent.  The  express  terms  of  the  statute  give 
the  court  in  the  present  instance  jurisdiction  of  the  subject-matter,  and 
the  terms  of  the  trial  could  be  properly  waived.  Dean  v.  State,  43  Oa. 
218;  Osgood  v.  State,  63  Ga,  791;  Wiggins  v.  Tyson,  112  Oa,  744  (38 
S.  E.  86)  ;  Smith  v.  Ferrario,  105  Go.  51  (31  S.  E.  38)  ;  State  v.  Sallade, 
\n  Oa,  700   (36  S.  E.  922). 

4.  The  other  points  raised  by  the  record,  so  far  as  the  assignments  of  error 
are  verified  by  the  trial  judge,  are  entirely  without  substantial  merit, 
involve  no  novel  questions,  and  have  been  settled  by  frequent  decisions 
of  this  court  and  of  the  Supreme  Court,  and  need  not  again  be  passed 
upon. 

6.  No  error  of  law  appears,  and  the  evidence  supports  the  verdict. 

Judgment  affirmed. 
Decided  Jantjaky  15,  1912. 

Accusation  of  assault  and  battery;  from  city  court  of  Fitzgerald 

—Judge  Wall.    October  19,  1911. 

J,  T.  Hill,  for  plaintiflE  in  error. 

A.  J.  McDonald,  solicitor,  contra. 


3780.    Williams  v.  The  State. 

Hill,  C.  J.  The  giving  of  a  check  on  a  bank  in  payment  of  a  debt,  without 
any  representation  by  the  drawer  that  he  has  funds  in  the  bank  upon 
which  the  check  is  drawn,  or  that  the  check  will  be  paid  by  the  bank  on 
presentation,  though  it  be  given  with  knowledge  on  his  part  that  he  has 
no  funds  in  the  bank,  does  not  of  itself  constitute  the  offense  of  cheating 
aihd  swindling,  under  the  statutes  of  this  State  defining  that  offense. 
An  accusation  charging  the  accused  with  cheating  and  swindling  the 
payee  of  a  check,  in  that  he  gave  to  the  payee  the  check  in  payment  of 
a  debt,  without  further  charging  that  some  false  representation  was 
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made  by  the  accused  to  induce  the  payee  to  take  the  check,  set  forth  no 
offense,  and  a  motion  in  arrest  of  judgment  should  have  been  sus- 
tained. Judgment  rever$ed. 
Decided  Januabt  16,  1012. 

Accusation  of  misdemeanor;  from  city  court  of  Albany — Judge 
Crosland.    October  13,  1911. 

The  accusation  charged  J.  L.  Williams  with  "the  offense  of  mis- 
demeanor, for  the  said  defendant  unlawfully  and  with 
force  of  arms,  by  false  representation  of  his,  the  said  J.  L.  Wil- 
liams', own  respectability,  wealth,  and  mercantile  correspondence 
and  connections,  did  obtain  a  credit,  and  thereby  defraud  G.  W. 
Wallace  of  $5.00  in  money.  He,  the  said  J.  L.  Williams,  on  the  day 
and  year  aforesaid,  purchased  of  the  said  G.  W.  Wallace  merchan- 
dise in  the  sum  of  $5.00,  and  gave  to  the  said  G.  W.  Wallace  his, 
the  said  J.  L.  Williams^  check  [described]  ;  said  check  being  drawn 
on  the  Bank  of  Thomasville;  and  he,  the  said  J.  L.  Williams,  at 
the  time  of  the  giving  of  said  check,  knew  that  he  had  no  money  in 
or  account  with  said  bank ;  thereby  defrauding  the  said  G.  W.  Wal- 
lace out  of  $5.00,  contrary  to  the  laws  of  said  State,"  etc.  On  con- 
viction the  accused  made  a  motion  in  arrest  of  judgment,  on  the 
ground  that  the  accusation  was  fatally  defective,  because:  (a) 
There  is  no  charge  that  the  defendant  injured  the  person  alleged 
to  have  been  defrauded,  (h)  There  is  no  allegation  that  there  was 
any  loss  or  damage  to  the  said  Wallace,  (c)  There  is  no  allegation 
that  the  check  was  not  paid  by  the  bank  on  which  it  was  drawn. 
(d)  There  is  no  allegation  that  there  were  no  funds  sufiScient  to 
cover  the  check  at  the  said  bank  at  the  time  the  check  was  made  or 
presented,  or  at  the  time  the  check  could  be  presented,  (e)  There 
is  no  allegation  that  any  money  or  article  of  value  was  delivered  by 
the  said  Wallace  to  the  defendant.  To  the  overruling  of  this  motion 
the  defendant  excepted. 

Citations  in  brief  of  counsel  for  plaintiff  in  error:  Oa.  Rep. 
97/199;  120/858;  109/52,  53;  Qok  App.  Rep.  2/164,  696;  4/610; 
8/119. 

D.  H.  Redfeam,  R.  J.  Bacon,  for  plaintiff  in  error. 

J.  W.  Waiters  Jr.,  solicitor,  contra. 
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3823.     COTTON  v.  CITY  OF  ATLANTA. 

1.  Though  there  are  drcumBtanoefl  under  which  the  same  physical  act  may 
render  the  actor  guilty  of  two  offenses,  one  of  which  may  be  a  municipal 
offense  and  the  other  a  State  offense,  still  the  municipality  can  not 
punish  for  State  offenses.  Where  a  municipal  penal  ordinance  and 
a  public  criminal  statute  operate  upon  the  same  set  of  physical  acts, 
the  municipal  ordinance  is  invalid  unless  the  offense  created  by  it 
contains  some  characterizing  ingredient  not  contained  in  the  offense 
under  the  State  law. 

2.  Section  1837  of  the  city  code  of  Atlanta,  in  so  far  as  it  makes  it  pun- 
ishable for  any  person  to  allow  a  house  or  a  portion  of  a  house  to  be 
occupied  as  a  house  of  ill-fame,  creates  no  different  offense  from  that 
created  by  the  Penal  Code   (1910),  §  382,  and  is,  therefore,  invalid. 

3.  There  is  no  difference  in  meaning  between  the  two  expressions  "  house 
of  ill-fame "  and  "  lewd  house  or  place  for  the  practice  of  fornication 
or  adultery." 

Decided  Januabt  15,  1912. 

Certiorari;  from  Fulton  superior  court— Judge  Bell.  October 
7,  1911. 

John  A.  Boykin,  for  plaintiff  in  error. 

James  L.  Mayson,  William  D,  Ellis  Jr.,  contra. 

Powell,  J.  Cotton  was  convicted  in  the  police  court  of  Atlanta 
of  having  violated  section  1837  of  the  code  of  that  city,  which  reads 
as  follows:  "Any  person  or  persons  who  shall  occupy,  tr  allow  to 
be  occupied,  any  house,  or  portion  of  a  house,  to  be  used  as  a  house 
of  ill-fame  in  the  city  of  Atlanta,  shall,  upon  conviction  thereof, 
pay  a  fine  of  not  exceeding  five  hundred  dollars,  or  be  imprisoned 
not  exceeding  thirty  days,  or  both,  in  the  discretion  of  the  recorder's 
court."  The  specific  charge  against  him  was  that  he,  being  the 
proprietor  of  a  hotel,  allowed  a  man  and  a  woman  to  resort  to  a 
room  in  it  for  the  purpose  of  fornication.  He  sought  certiorari 
from  the  conviction;  and  to  the  overruling  of  the  certiorari  he  ex- 
cepts. 

The  point  is  that,  so  far  as  the  ordinance  in  question  applies  to 
the  case  at  bar,  it  is  invalid,  because  it  penalizes  an  act  made  crim- 
inal by  a  public  statute  of  the  State,  namely  §  382  of  the  Penal 
Code  (1910),  which  provides,  "If  any  person  shall  maintain  and 
keep  a  lewd  house,  or  place  for  the  practice  of  fornication  or  adul- 
tery, either  by  himself  or  others,  he  shall  be  guilty  of  a  misde- 
meanor." No  two  propositions  are  better  settled  in  this  State 
than  these:     (1)  that  a  municipal  corporation  can  not  punish  for 
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an  offense  against  the  criminal  laws  of  the  State;  (2)  that  the  same 
physical  act,  by  reason  of  the  circumstances  surrounding  its  com- 
mission or  by  reason  of  the  intent  with  which  it  is  done,  or  by 
reason  of  something  else  specially  characterizing  it,  may  draw  to 
the  person  committing  it  such  twofold  guilt  as  to  make  him  respon- 
sible for  two  separate  offenses,  one  of  which  may  be  a  municipal  of- 
fense, and  the  other  a  crime  under  the  public  laws  of  the  State. 
See  Callaway  v.  Mims,  5  Oa.  App.  9  (62  S.  E.  654),  and  Athens  v. 
Atlanta,  6  Oa.  App,  244  (64  S.  E.  711),  in  which  both  questions 
are  lengthily  discussed,  with  an  extensive  citation  of  authorities. 

These  cases  just  cited  will  illustrate  the  two  doctrines  and  show 
how  they  work  together  consistently.  The  physical  act  in  each  of 
these  two  cases  was  the  keeping  of  intoxicating  liquor  by  the  accused 
at  his  place  of  business,  for  the  purpose  of  imlawful  sale.  The  State 
law  made  it  penal  for  a  person  to  keep  liquors  on  hand  at  his  place 
of  business,  irrespective  of  the  intent  or  purpose  with  which  they 
were  kept ;  the  municipal  ordinance  made  it  unlawful  for  a  person 
to  keep  liquors  on  hand  for  the  purpose  of  illegal  sale,  irrespective 
of  the  place  of  the  keeping.  The  accused,  who  kept  the  liquors  at 
his  place  of  business  and  thereby  violated  the  State  law,  also  vio- 
lated the  municipal  law,  because  of  the  intent  and  purpose  which 
characterized  his  keeping.  But  narrow  as  the  line  of  demarcation 
between  single  and  twofold  guilt  may  be,  there  is  a  line ;  and  it  must 
be  observed.  If  the  thing  punished  by  the  municipal  ordinance  and 
the  thing  punished  by  the  State  law  are  one  and  the  same,  whether 
viewed  as  a  physical  transaction  or  whether  looked  upon  with  an 
eye  to  the  ascertainment  of  the  respective  legislative  objects— if, 
when  viewed  in  both  aspects,  notliing  to  differentiate  the  municipal 
violation  from  the  State  offense  appears,  the  municipality  must  give 
way  to  the  State,  and  the  latter  has  the  exclusive  jurisdiction  to 
punish. 

For  a  person  to  allow  any  house  or  portion  of  a  house  over  which 
he  has  control  or  possession  to  be  used  as  a  house  of  ill-fame  is  a 
violation  of  the  Penal  Code  (1910),  §  382.  Kinard  v.  State,  ante, 
133  (72  S.  E.  715).  Specifically,  it  has  been  held  in  the  recent  case 
of  Fitzgerald  v.  State,  ante,  70  (72  S.  E.  541),  that  for  an  innkeeper 
to  rent  a  room  in  his  hotel  to  be  used  for  the  practice  of  fornica- 
tion is  a  violation  of  this  law.  So  far  as  the  ordinance  in  question 
makes  it  punishable  for  a  person  to  allow  a  house  or  a  portion  of  a 

Judgment  affirmed. 
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house  to  be  occupied  as  a  house  of  ill-fame,  it  ordains  no  more  and 
no  less,  as  to  the  particular  offense,  than  the  State  law  prescribes 
on  the  same  subject. 

It  is  true  that  the  ordinance  speaks  of  "a  house  of  ill-fame," 
while  the  criminal  code  speaks  of  "a  lewd  house  or  place  for  the 
practice  of  fornication  or  adultery,"  but  this  is  a  distinction  without 
a  difference.  '*A  house  of  ill-fame,"  as  used  in  contexts  such  as 
the  present,  means  a  lewd  house,  a  bawdry,  a  place  maintained  for 
the  practice  of  fornication  and  adultery,  or  for  "the  convenience 
and  shelter  of  persons  desiring  unlawful  sexual  intercourse."  Pos- 
nett  V.  Marble,  02  Vt.  481  (20  Atl.  813, 11  L.  R.  A.  162,  22  Am.  St. 
Eep.  126) ;  State  v.  Nichols,  83  Ind.  228  (43  Am.  Rep.  66) ;  Hen- 
son  V.  State,  62  Md.  232  (50  Am.  Rep.  204).  "Both  at  common 
law  and  in  common  parlance  the  words  ^  house  of  ill-fame  ^  mean 
a  house  resorted  to  for  the  purposes  of  prostitution."  State  v. 
Plant,  67  Vt  454  (48  Am.  St.  Rep.  821). 

It  is  unnecessary  for  us  to  say  whether  the  rest  of  the  ordinance 
-^that  part  of  it  which  makes  it  an  offense  for  a  person  to  occupy 
a  house  of  ill-fame  or  a  portion  of  such  a  house,  is  valid  or  not.  It 
is  sufficient  to  the  decision  of  the  present  case  for  us  to  say  that  so 
far  as  the  ordinance  relates  to  the  present  transaction,  it  is  in- 
valid ;  and  that  the  only  jurisdiction  of  the  recorder's  court  in  the 
matter  was  to  bind  the  alleged  offender  over  to  the  State  court  for 
trial. 

We  recognize  that  expediency  might  be  subserved  by  allowing  po- 
lice courts  to  deal  summarily  with  matters  of  this  nature,  but  the 
law  is  otherwise;  and  law  must  be  the  law  even  among  its  friends. 

Judgment  reversed. 


3827.    LANDRETH  v.  THE  STATE. 

No  error  of  law  is  complained  of,  and  the  verdict  is  strongly  supported  by 
the  evidence. 

Decided  Janitaet  15,  1912. 

Accusation  of  misdemeanor ;  from  city  court  of  LaGrange— Judge 

Harwell.    October  7,  1911. 

M.  U.  Mooty,  for  plaintiff  in  error. 

Henry  Reeves,  solicitor,  contra. 
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HiLL^  C.  J.  The  plaintiff  in  error  was  convicted  of  a  violation 
of  the  prohibition  law  in  keeping  on  hand  at  his  place  of  business 
intoxicating  liquor,  and,  his  motion  for  a  new  trial  being  overruled, 
he  brings  the  case  here  solely  on  the  general  grounds. 

On  Sunday  morning  a  policeman  of  the  city  of  LaOrange  saw  the 
accused  enter  his  place  of  business,  and  in  a  few  minutes  thereafter 
a  negro  also  entered.  The  officer  went  into  the  store  and  told  the 
accused  that  he  had  a  search  warrant  for  whisky  that  he  believed 
was  in  the  store,  and  the  accused  thereupon  took  from  a  thread 
ttase  four  pints  of  whisky — two  of  rye  and  two  of  com — and  handed 
them  to  the  officer.  The  policeman  testified  that  the  accused  ap- 
peared to  be  coming  out  of  the  store  just  as  he,  the  policeman,  en- 
tered. The  accused  explained  the  possession  of  the  whisky  by 
stating*  that  his  wife  was  sick,  and  that  he  had  gotten  the  whisky 
that  morning  from  two  negroes,  and  had  come  by  the  store  for  the 
purpose  of  getting  some  money  to  pay  for  medicine  which  he  in- 
tended to  procure  for  his  wife.  The  ingenious  counsel  for  the 
plaintiff  in  error  suggests  to  this  court  two  reasons  why  he  thinks 
the  verdict  was  contrary  to  law.  First,  he  says  that  there  was  no 
keeping  on  hand  of  the  whisky  at  the  defendants  place  of  business, 
and  the  whisky  was  temporarily  in  the  place  of  business  while  in 
transit  to  the  defendant's  sick  wife;  aud  secondly,  that  the  store- 
house was  not  the  place  of  business  of  the  defendant  on  Sunday,  as 
on  that  day  it  was  closed  to  public  access. 

The  first  point  assumes  that  the  accused  told  the  truth  in  his 
statement,  in  accounting  for  the  presence  of  the  whisky  at  his  store- 
house. The  jury  probably  did  not  give  faith  to  this  statement; 
and,  in  view  of  the  circumstances,  there  was  some  ground  for  this 
incredulity.  If  the  whisky  was  simply  in  transit,  only  waiting  a 
few  minutes  for  the  accused  to  get  the  money,  it  is  somewhat 
singular  that  he  should  have  placed  it  in  the  thread  case,  and  should 
have  been  leaving  the  store  when  the  officer  entered.  It  is  more 
reasonable  to  believe  that  if  his  statement  was  the  truth,  he  would 
have  made  some  temporary  deposit  while  he  got  the  money,  and 
would  have  taken  the  whisky  with  him  when  he  left  the  store.  In 
other  words,  there  was  no  evidence  tliat  the  whisky  was  simply  in 
transit,  but  there  were  circumstances  that  justified  the  jury  in 
believing  that  the  whisky  was  kept  on  hand  at  the  place  of  business. 
The  majority  of  this  court,  in  Cohen  v.  State,  7  Oa.  App.  6  (66 
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S.  E.  1096),  held  that  a  mere  temporary  keeping  of  whisky  at  a 
place  of  business  was  a  violation  of  this  part  of  the  statute. 

The  second  point  urged  by  counsel  also  depends  upon  the  state- 
ment of  the  accused.  The  jury,  under  the  evidence,  could  very  well, 
have  found  that  the  whisky,  although  discovered  in  the  store  on 
Sunday,  was  probably  there  on  Saturday,  and  would  probably  be 
there  on  Monday.  Irrespective,  however,  of  this  question,  we  do 
not  subscribe  to  the  logic  of  the  proposition  that  a  man's  place  of 
business  ceases  to  be  a  place  of  business  on  Sunday.  We  are  in- 
clined to  the  opinion  that  it  remains  his  place  of  business  on  Sun- 
day, although  the  law  prohibits  him  from  transacting  his  business 
there  on  that  day.  We  are  clear  that  the  evidence  fully  supports 
the  verdict,  and  that  the  judgment  should  be  aflSrmed. 

Judgment  affirmed. 


3843.      Flahive  v.  The  State. 

TTttt.^  0.  J.  1.  The  legal  questions  raised  by  the  assignments  of  error 
in  this  case,  in  the  main,  are  of  the  same  genera]  character  as  those  dealt 
with  by  this  court  in  the  cases  of  Cassidy  v.  State,  ante,  123  (72  S.  E. 
930),  and  Jackson  v.  State,  ante,  142  (72  S.  E.  941),  and  are  fully 
controlled  by  the  decisions  in  these  cases. 

2.  After  the  jurors  had  been  out  for  some  time  considering  their  verdict, 
it  was  not  error  for  the  trial  judge  to  have  them  brought  into  court  and 
to  inquire  if  they  were  likely  to  make  a  verdict,  and  how  they  stood. 
While  the  practice  of  asking  a  jury  in  a  criminal  case  how  they  stand 
is  not  approved  by  a  majority  of  this  court,  yet  where  the  trial  judge 
says  nothing  by  way  of  intimation  or  expression  of  an  opinion  on  the 
facts,  or  to  induce  the  jury  to  make  a  verdict,  the  mere  inquiry  would 
be  presumptively  harmless,  and  especially  so  in  a  case  like  the  present 
one,  where  the  evidence  for  the  prosecution  demanded  the  verdict  of 
guilty.    Ball  v.  State,  9  Oa.  App.  162   (70  S.  E.  888). 

3.  The  following  charge  of  the  court  not  only  embodied  a  correct  principle 
of  law,  but  was  concretely  applicable  to  the  evidence  in  the  case:  "I 
charge  you  that  if  one  lives  at  or  near  his  place  of  business  and  keeps 
on  hand  alcoholic,  spirituous,  or  intoxicating  liquors  in  his  dwelling 
house,  and  said  dwelling  house  is  used  in  connection  with  his  place  of 
business  as  part  of  the  place  of  business,  and  the  purpose  of  keeping 
such  liquors  in  said  dwelling  is  to  have  such  liquors  conveniently  lo- 
cated to  the  immediate  place  of  business,  such  dwelling  house  would  be 
in  law  a  part  of  the  place  of  business,  and  such  keeping  on  hand  with 
such  purpose  would  be  a  violation  of  the  law,  and  would  be  having 
and  keeping  on  hand  alcoholic,  spirituous,  and  intoxicating  liquors  at 
one's  place  of  business.** 
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4.  The  following  excerpt  from  the  charge  contains  a  correct  principle  of 
law  and  one  pertinent  to  the  evidence  in  the  case:  **I  charge  you  that 
all  parts  of  one's  place  of  business,  including  rooms,  closets,  stairs, 
yards,  and  courts  used  in  connection  with  the  place  of  business  itself, 
are  a  part  and  parcel  of  the  place  of  business." 

5.  No  error  of  law  appears,  and  the  evidence  strongly  supports  the  verdict. 

Judgment  affirmed. 
Decided  Januabt  15,  1912. 

Accusation  of  violation  of  prohibition  law;  from  city  court  of 

Macon— Judge  Hodges.    October  7,  1911. 

John  P.  Ross,  for  plaintiff  in  error, 

Walter  J,  Grace,  solicitor,  contra. 


3861.     Peacock  v.  The  State. 

Powell,  J.  1.  A  person's  character  is  not  to  be  proved  by  asking  a  wit- 
ness what  kind  of  a  man  that  person  is.  The  word  "  character,"  as  used 
in  legal  parlance,  is  equivalent  in  meaning  to  the  word  "  reputation," 
as  used  in  more  precise  diction. 

2.  Self-serving  declarations  of  a  person,  that  he  was  sick,  are  usually  to 
be  rejected  as  hearsay,  where  the  witness  offering  to  detail  the  declara- 
tions has  no  other  knowledge  on  the  subject  than  what  he  derived  from 
the  declarations. 

3.  There  was  enough  direct  and  inferential  testimony  as  to  the  venue  to 
support  the  conviction,  as  to  that  phase  of  the  case. 

4.  A  contract  to  perform  labor  at  a  definite  rate  during  the  "turpentine 
season  "  is  not  on  its  face  such  an  indefinite  contract  as  will  not  support 
a  prosecution  for  a  violation  of  the  Penal  Code  (1910),  §  715;  and 
parol  evidence  is  admissible  to  establish  the  common  or  customary 
meaning  of  the  words. 

5.  When  construed  in  connection  with  the  context,  the  excerpt  from  the 
charge  excepted  to  is  not  subject  to  the  objection  made  to  it. 

6.  The  accused  was  very  plainly  guilty,  and  the  alleged  newly  discovered 
evidence  would  not  probably  change  the  result  if  a  new  trial  were 
granted.  Judgment  affirmed. 

Decided  January   15,    1912. 

Accusation  of  cheating  and  swindling ;  from  city  court  of  Swains- 
boro— Judge  H.  B.  Daniel.    October  27,  1911. 
T,  N,  Brown,  for  plaintiff  in  error, 
A.  8.  Bradley,  solicitor,  contra. 
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3854.    MoCULLOUGH  v.  THE  STATE. 

1.  Where  a  negro  man  is  on  trial,  charged  with  the  crime  of  making  a 
felonious  assault  upon  a  white  woman,  the  jury  may,  in  determining  the 
intent  with  which  the  assault  was  made,  take  into  consideration  the  dif- 
ference in  race,  and  social  customs  founded  thereon,  and,  in  the  absence 
of  any  encouragement  given  by  the  woman,  find  that  a  felonious  intent 
existed,  even  where  the  assault  was  not  aggravated  and  was  immediately 
abandoned  upon  show  of  resentment  and  indignation. 

2.  Where  the  general  charge  to  the  jury  embodies,  in  substance,  legal  prin- 
ciples contained  in  written  requests  to  charge,  any  error  in  refusing 
the  requests  is  harmless. 

3.  On  the  trial  of  an  indictment  for  an  assault  and  battery  with  intent  to 
rape,  where  the  evidence  shows  that  the  lesser  offense  was  committed 
as  a  part  of  the  felony,  it  is  ordinarily  the  duty  of  the  trial  judge 
to  define  the  offense  of  assault  and  battery;  but  an  instruction  to  the 
effect  that  if  the  accused,  at  the  time  of  making  the  assault  and  bat- 
tery upon  the  woman,  did  not  entertain  the  felonious  intent  charged, 
he  would  be  guilty  of  the  lesser  offense  of  assault  and  battery,  was  sub- 
stantially equivalent  to  a  definition  of  assault  and  battery  as  pertinent 
to  the  evidence. 

4.  While  the  jury  may  believe  the  statement  of  the  accused  in  preference 
to  the  evidence,  they  should  do  so  only  in  the  event  that  they  believe 
the  statement  to  be  the  truth  of  the  transaction.  A  charge  to  this  ef- 
fect was  not  error. 

5.  Objections  to  rulings  on  the  admission  of  testimony  that  will  probably 
not  occur  on  a  second  trial  require  no  decision. 

6.  The  right  to  poll  the  jury  in  a  criminal  case  is  an  important  legal  right 
that  should  not  in  any  manner  be  abridged  or  rendered  nugatory  by 
any  action  of  the  trial  judge.  This  right  must  be  demanded  when 
the  verdict  is  published  and  before  the  jury  disperses,  and  before  sen- 
tence is  imposed.  It  can  not  be  exercised  with  justice  to  the  State  or 
to  the  accused  after  the  jury  have  dispersed  or  after  sentence  has  been 
passed. 

7.  In  a  criminal  case,  where  the  evidence  did  not  demand  the  verdict, 
and  where  the  jury,  after  having  been  out  considering  the  verdict 
for  some  hours,  returned  into  court,  and  the  foreman  handed  the  verdict 
to  the  solicitor-general,  who  read  it  aloud,  and  immediately,  upon  the 
conclusion  of  the  reading,  the  trial  judge  imposed  the  extreme  pen- 
alty of  the  statute  by  announcing,  "twenty  years  in  the  penitentiary," 
before  the  attorney  for  the  accused  had  time  to  demand  that  the 
jury  be  polled,  this  conduct  of  the  judge  requires  the  grant  of  another 
triaL  It  deprived  the  accused  of  the  exercise  of  his  right  to  poll  the 
jury;  and  the  error  was  not  cured  by  the  subsequent  permission  to  poll 
the  jury,  for  the  sentence  destroyed  the  right  or  rendered  it  worthless. 

Decided  Januabt  15,  1912. 

Indictment  for  assault  with  intent  to  rape;  from  Gordon  supe- 
rior court— Judge  Fite.    October  28,  1911. 
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0.  N.  Starr,  for  plaintiff  in  error. 

T,  C.  Milner,  solicitor-general,  contra. 

Hill,  C.  J.  1.  Jerry  McCnllough,  a  negro  man,  was  con- 
victed of  assault  with  intent  to  rape,  the  alleged  victim  being  a 
white  woman.  His  motion  for  a  new  trial  was  overruled,  and  he 
brings  error.  In  view  of  the  fact  that  we  have  decided  that  an- 
other trial  should  be  granted  on  one  of  the  special  assignments  of 
error,  it  is  unnecessary  to  state  the  evidence.  It  is  not  improper, 
however,  to  say  that  the  evidence  for  the  prosecution  makes  a  clear 
case  of  assault  and  battery,  but  leaves  in  doubt  the  felonious  in- 
tent charged.  But  the  intent  with  which  an  assault  and  battery 
was  made  is  peculiarly  a  question  to  be  determined  by  the  jury,  and, 
under  the  repeated  rulings  of  the  Supreme  Court  as  to  the  question 
of  intent  in  cases  where  black  men  assault  white  women,  with  spe- 
cial reference  to  racial  differences  and  the  well-established  customs 
which  emphasize  these  differences,  we  do  not  feel  authorized  to  dis- 
turb the  verdict  as  being  without  any  evidence  tending  to  establish 
the  felonious  intent  with  which  the  assault  and  battery  was  com- 
mitted. Carter  v.  State,  35  Oa.  265;  Jackson  v.  State,  91  Oa.  322 
(18  S.  E.  322) ;  WatJcins  v.  State,  68  Oa.  832;  Darden  v.  State,  97 
Oa.  407  (25  S.  E.  676) ;  Dorsey  v.  State,  108  Oa.  477  (34  S.  E. 
135).  The  doubt,  however,  on  this  point,  which  would  unquestion- 
ably be  suflBcient  to  acquit  of  a  felony  but  for  the  decisions  above 
cited,  and  which,  even  in  the  light  of  these  decisions,  under  the 
evidence  in  this  case,  arises  as  to  the  intention  of  the  accused  in 
laying  his  hands  on  the  woman  without  actual  violence,  and  in  de- 
sisting immediately  upon  the  show  of  resentment  on  her  part,  ac- 
companied by  the  declaration  that  he  intended  no  harm,  makes  us 
the  more  readily  grant  a  new  trial  on  the  assignment  of  error  here- 
after considered.  If  the  evidence  demanded  the  verdict  as  rendered, 
we  would  treat  this  error  (which  we  deem  presumptively  to  have 
been  prejudicial  under  the  facts  of  this  case)  as  harmless. 

2.  Exceptions  are  taken  to  the  refusal  of  the  court  to  give  cer- 
tain instructions  requested,  relating  to  the  necessity  for  showing 
by  evidence  the  existence  of  the  felonious  intent  charged  in  the 
indictment.  These  requests  substantially  state  the  law  and  make 
a  concrete  application  to  the  facts;  but  an  examination  of  the 
general  charge  given  to  the  jury  shows  that  the  material  portions 
of  the  instructions  requested  were  substantially  given,  and  were 
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snflSciently  applied  to  the  facts  to  make  clear  the  law  on  the  sub- 
ject. 

3.  Objection  is  also  made  to  the  omission  of  the  trial  judge  to 
define  the  offenses  of  assault  and  battery  and  of  simple  assault. 
Under  the  evidence,  the  charge  should  have  defined  the  offense  of 
assault  and  battery;  but  the  judge  distinctly  told  the  jury  that 
the  accused  would  not  be  guilty  of  the  felonious  assault  charged,  wn- 
less,  at  the  time  he  laid  his  hands  upon  the  female,  he  intended 
to  commit  rape,  but  would  be  guilty  of  the  offense  of  assault  and 
battery;  and  this  instruction  was  suflScient,  in  lieu  of  any  more 
specific  definition;  for  the  jury  could  not  have  failed  to  under- 
stand, from  this  charge,  that  the  unlawful  laying  of  the  hands 
upon  the  female  by  the  accused,  without  a  felonious  intent,  was  in 
law  an  assault  and  battery.  The  indictment  charging  an  assault 
and  battery  with  a  felonious  intent,  and  the  evidence  showing  an 
assault  and  battery,  the  trial  judge  could  not  properly  have  charged 
on  the  subject  of  simple  assault. 

4.  Bef erring  to  the  defendant's  statement  to  the  jury,  the  judge 
charged  as  follows:  "You  may  believe  it  in  preference  to  the  sworn 
testimony,  provided  you  believe  it  to  be  the  truth."  It  is  objected 
that  the  use  of  the  word  "provided"  was  an  improper  restriction  of 
the  unlimited  right  which  the  statute  gives  to  the  jury  to  believe 
the  statement  in  preference  to  the  testimony.  We  do  not  construe 
the  statute  to  give  to  the  jury  this  unrestricted  right.  The  statute 
in  terms  says  that  the  jury  *'may  believe"  the  statement  "in  pref- 
erence to  the  sworn  testimony."  Penal  Code  (1910),  §  1036.  It 
is  a  matter  of  discretion  with  the  jury;  but  it  would  be  absurd  to 
claim  that  it  was  intended  to  give  the  jury  the  right  to  credit  the 
statement  unless  they  believed  it  to  be  the  truth  of  the  transaction ; 
and  the  use  of  the  word  "  provided  "  did  not  restrict  any  legitimate 
right  of  the  jury. 

5.  Several  objections  were  made  to  the  admission  of  testimony, 
but  it  is  not  deemed  necessary  to  consider  these  objections,  as  they 
will  hardly  occur  on  the  second  trial. 

6.  We  come  now  to  the  assignment  of  error  upon  which  we 
think,  under  the  facts  of  this  case,  the  accused  should  be  granted 
another  trial.  As  before  stated,  the  evidence  did  not  demand  the 
finding.  It  was  doubtful  as  to  the  felonious  intent.  The  jury,  if 
the  evidence  had  been  clestr  as  to  the  intent,  would  promptly  have 
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rendered  a  verdict  of  conviction.  They  were  out  considering 
the  verdict  for  several  hours,  and  the  only  matter  about  which 
there  was  any  doubt,  or  which  would  have  caused  any  juror  to  hesi- 
tate in  agreeing  to  the  verdict  as  rendered,  was  the  existence  of  the 
felonious  intent  charged.  When  the  jury  finally  agreed  and  re- 
turned a  verdict  for  a  felony,  the  foreman  handed  the  verdict  to  the 
solicitor-general,  who  published  it.  "Immediately"  upon  the  con- 
clusion of  the  reading  of  the  verdict  by  the  solicitor-general,  while 
the  jury  were  still  standing,  and  without  giving  counsel  for  the 
accused  time  to  demand  for  his  client  the  right  to  poll  the  jury, 
the  presiding  judge  sentenced  the  accused  in  the  following  lan- 
guage: "Twenty  years  in  the  penitentiary,"  the  extreme  limit  of 
punishment  allowed  by  the  statute.  This  precipitate  and  severe  sen- 
tence could  have  had  but  one  effect  upon  the  jury,  namely,  the  im- 
pression of  judicial  approbation  of  the  verdict,  and  individual  in- 
dignation against  the  accused.  The  sentence  thus  imposed  deprived 
the  accused  of  his  legal  right  to  poll  the  jury,  at  least  it  destroyed 
any  possible  value  which  the  accused  could  have  acquired  by  the 
subsequent  polling  of  the  jury;  for  even  if  any  juror  had  been  re- 
luctant in  consenting  to  the  verdict,  and  had  changed  his  mind 
and  had  concluded  to  withdraw  his  assent  when  polled,  this  strong 
approval  by  the  court  of  the  verdict  would  have  induced  any  waver- 
ing juror  to  abandon  any  intended  dissent  and  to  agree  to  the  ver- 
dict on  subsequent  polling. 

The  manner  in  which  the  sentence  was  imposed  was  unusual.  It 
was  in  striking  variance  from  that  orderly  judicial  procedure 
which  has  generally  characterized  the  conduct  of  judges  in  impos- 
ing sentences  in  cases  of  such  gravity.  In  a  practice  of  thirty-five 
years,  twelve  years  of  which  was  as  prosecuting  attorney,  the  writer 
never  knew  the  presiding  judge  to  impose  a  sentence  of  such  severity 
in  a  case  of  such  grave  character  without  first  asking  counsel  and 
accused  if  there  was  any  reason  why  sentence  should  not  then  be 
imposed,  and  he  has  never  known  the  presiding  judge  in  the  slight- 
est degree  to  interfere  or  prevent  the  full  exercise  of  the  right  of 
the  accused  to  poll  the  jury  after  the  verdict  had  been  published 
or  by  word  or  deed  to  impair  the  possible  value  in  the  exercise  of 
such  right.  This  very  unusual  conduct  of  the  judge  must  there- 
fore have  made  a  strong  impression  upon  the  mind  of  each  one  of 
the  jurors,  for  it  is  altogether  probable  that  they  had  never  before 
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seen  it  occur  in  court,  a  place  where  "justice  is  judicially  admin- 
istered." The  writer  fully  sympathizes  with  the  judge  in  any 
indignation  that  he  may  have  felt  on  account  of  the  heinousness  of 
the  crime  of  which  the  accused  had  been  convicted;  nevertheless, 
above  everything  else,  although  convicted,  the  accused  shoxdd  have 
been  given  the  full,  free,  and  valuable  exercise  of  any  right  to  which 
he  was  entitled  under  the  law. 

Practically,  the  act  of  polling  the  jury  has  rarely  resulted  bene- 
ficially to  the  accused.  In  fact,  in  the  writer^s  experience  above 
stated,  he  has  never  seen  it  result  in  any  practical  benefit;  but,  if 
there  ever  was  a  case  in  which  it  might  possibly  result  in  benefit, 
it  would  be  a  case  where,  under  the  evidence,  there  was  doubt  as  to 
the  felonious  intent,  and  where  the  jury  had  for  several  hours  con- 
sidered the  evidence  before  arriving  at  a  satisfactory  conclusion  as 
to  the  existence  of  such  intent ;  for  it  must  be  conceded  that  noth- 
ing short  of  grave  doubt  would  have  caused  hesitation  and  a  delay 
of  several  hours  in  arriving  at  a  verdict.  The  law  of  this  State 
places  a  high  value  in  criminal  cases  upon  the  right  of  the  ac- 
cused io  poll  the  jury.  In  civil  cases  the  right  is  discretionary  with 
the  presiding  judge ;  but  in  criminal  cases  polling  is  not  a  privilege 
to  be  granted  in  the  discretion  of  the  judge,  but  is  a  legal  right,  and 
it  has  always  been  held  to  be  a  material  and  reversible  error  to  re- 
fuse the  free  exercise  of  this  right.  Tilton  v.  State,  52  Oa.  478 ; 
Russell  V.  State,  68  Ga.  785,  788;  Blankenship  v.  State,  112  Oa. 
402  (37  S.  E.  732).  Did  the  judge  deprive  the  accused  of  this 
legal  right  or  impair  its  value?  For  the  reasons  given  above,  we 
think  that  he  did,  because  it  made  the  subsequent  exercise  of  the 
right  which  he  granted  worthless.  The  polling  of  the  jury  amounted 
to  nothing,  in  the  face  of  what  was  necessarily  implied  by  the  hasty 
and  severe  sentence.  Besides,  no  opportunity  was  given  to  counsel 
for  the  accused  to  demand  the  right  before  the  sentence  was  im- 
posed. 

The  recital  in  the  bill  of  exceptions  is  that  *^ immediately^^  upon 
the  reading  of  the  verdict  the  sentence  was  passed.  The  word 
"  immediately  "  means  "  instantly,^*  "  at  once.''  Standard  Dic- 
tionary. And  when  the  judge  verifies  this  recital  in  the  bill  of  ex- 
ceptions, it  is  equivalent  to  stating  that  "instantly,"  "at  once," 
upon  the  reading  of  the  verdict,  he  imposed  the  sentence. 

In  support  of  the  views  here  stated  we  cite  the  case  of  Robinson 
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v.^^tflte,  109  Qa.  506  (34  S.  E.  1017),  in  which  the  Supreme  Court 
hejd  that  "it  is  too  late  to  poll  a  jury  after  the  sentence  of  the 
court  has  been  pronounced."  In  that  case  the  jury  had  not  sep- 
arated and  mingled  with  the  public  after  the  verdict  had  been  pub- 
lished; that  would  destroy  the  right  to  poll;  but  the  presiding 
]^dge,  some  minutes  after  the  publication  of  the  verdict,  passed  sen- 
tence, and  the  reason  why  it  was  too  late  to  poll  the  jury  after  sen- 
tence had  been  imposed  is  stated  in  the  opinion  of  the  Supreme 
Court  to  be  analogous  to  the  reason  why  the  right  is  lost  after  the 
jury  have  mingled  with  the  public.  The  language  of  the  opinion 
is  as  follows:  "The  well-settled  rule  that  a  request  to  poll  a  jury 
should  be  made  before  the  members  of  it  disperse  and  mingle  with 
the  bystanders  is,  of  course,  based  upon  the  idea  that  it  would  be 
dangerous  to  allow  a  juror  who  might  have  heard  something  cal- 
culated to  change  his  mind  to  have  an  opportunity  to  recede  from  a 
verdict  to  which  he  had  really  agreed.  Certainly,  nothing  would  be 
more  likely  to  have  such  an  effect  than  a  sentence  of  which  a  juror 
did  not  approve.  In  this  case,  the  punishment  inflicted  was,  we  are 
informed,  a  term  of  fifteen  years  in  the  penitentiary,  and  it  would 
not  have  done  to  allow  the  jury  to  be  polled  after  they  knew  what 
the  judgment  of  the  court  was.  We  think  it  was  a  proper  one,  but 
no  man  can  tell  how  the  jurors  may  have  regarded  it,  or  that,  after 
it  was  announced,  some  of  them  might  not  have  desired  to  annul  a 
verdict  to  which  they  had  deliberately  assented."  The  reason  here 
stated  by  the  Supreme  Court  for  making  it  improper  to  poll  a  jury 
after  the  sentence  had  been  passed  is  that  some  juror  might,  on  ac- 
count of  the  severity  of  the  sentence,  be  induced  to  recede  from  his 
verdict.  Logically  the  same  reason  applies  where  not  only  the  se- 
verity of  the  sentence,  but  the  manner  in  which  it  was  imposed, 
might  have  led  a  reluctant  juror  to  adhere  to  the  verdict,  although 
he  had  determined  to  recede  therefrom  when  polled. 

We  think,  under  the  principle  here  decided,  that  the  accused 
in  this  case  must  be  granted  a  new  trial.  In  courts  of  justice, 
where  order  and  deliberation  should  characterize  every  step  of  judi- 
cial procedure,  no  necessity  should  be  created  for  an  unseemly  con- 
test between  the  presiding  judge  and  counsel  for  the  accused.  The 
attorney  should  not  be  required  to  be  acutely  on  the  alert  to  pre- 
cipitately, and  immediately  upon  the  reading  of  a  verdict,  jump  to 
his  feet  and  demand  the  right  to  poll  tlie  jury,  for  fear  that  the 
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presiding  judge  might  destroy  this  right  by  the  too  quick  imposi- 
tion of  sentence.  He  should  rest  content  in  the  knowledge  that  he 
will  be  given  every  opportunity  to  demand  for  his  client  every  right 
to  which  he  is  under  the  law  entitled,  and  that  nothing  will  be 
done  by  the  presiding  judge  to  deprive  him  of  this  right  or  to  pre- 
vent its  exercise  in  such  manner  as  to  secure  to  his  client  the  full 
value  which  the  law  implies  in  the  bestowal  of  the  right. 

Judgment  reversed. 


3558.     HARRIS  v.  CITY  OF  ROME. 

If  a  municipal  corporation,  in  grading  a  street,  so  changes  the  natural 
flow  of  the  drainage  from  a  contiguous  lot  as  to  create  a  pond  and  to 
render   a  street   drain   necessary   to   prevent   hurtful   accumulation   of 
standing  water,  and,  in  pursuance  of  its  duty,  opens  a  ditch  necessary 
j        for  the  discharge  of  this  water,  but  thereafter  permits  it  to  become 
I        obstructed;  and  fails  to  remove  the  obstruction,  though  requested  to  do 
!         so,  and  if,  by  reason  of  the  filling  of  this  ditch,  which  is  in  the  street 
I         and  iinder  the  control  of  the  municipality,  a  nuisance  is  created,  the 
I        municipality  would  be  liable  for  the  damage  caused  by  the  continuance 
of  the  nuisance,  even  though  the  pond  might  be  located  on  private  prop- 
erty.   The  liability  for  the  damages  caused  by  a  nuisance  rests  primarily 
upon  the  party  whose  act  created  the  nuisance;  and  especially  is  this 
true  where  it  is  within  the  power  of  such  party  to  discontinue  the  con- 
dition which  gave  rise  to  the  nuisance. 

Decided  January  15,  1912. 

Action  for  damages;  from  city  court  of  Floyd  county— Judge 
Reece.    June  21,  1911. 

EubanJcs  &  Mehaney  for  plaintiff. 

Max  Meyerhardt,  Maddox  &  Doyal,  for  defendant. 

Russell^  J.  The  present  case  is  distinguished  by  its  facts  from 
Mayor  &c.  of  Dalton  v.  Wilson,  118  Oa.  100  (44  S.  E.  830,  98  Am. 
St.  R.  101).  In  that  case  a  ditch  on  private  property  contained  the 
obstruction  that  caused  the  injury ;  and  the  owner  of  the  hotel,  from 
which  the  sewer  extended  into  the  ditch,  controlled  the  hotel,  sewer, 
ditch,  obstruction,  and  pond,  and  was  consequently  responsible  for 
the  nuisance.  Neither  the  nuisance  nor  its  cause  was  under  the  con- 
trol of  the  city,  nor  on  city  property.  In  the  case  at  bar  the  peti- 
tion, with  the  amendments,  alleged,  that  the  nuisance  was  created 
by  the  city's  having  raised  the  sidewalk  and  cut  ditches  along,  in, 
and  through  the  sidewalk  and  street,  for  the  purpose  of  letting  the 
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surface  water  escape,  and  that,  after  having  cut  the  ditches  for  this 
purpose,  the  city  allowed  the  ditches  in  the  street  to  fill  up,  and, 
by  reason  of  the  filling  up  of  the  ditches  in  the  sidewalk  and  street, 
a  pond  of  foul  and  fetid  water,  alleged  to  be  a  nuisance,  accumu- 
lated; that  the  obstruction  was  allowed  to  gather  in  the  ditch,  so 
that  there  was  no  outlet  for  the  water  through  the  embankment, 
which  the  city  itself  had  made  in  raising  the  street,  and  that  the 
city,  with  knowledge  of  this  fact,  allowed  the  obstruction  to  remain, 
refusing  the  plaintiff's  demand  that  it  be  removed  and  the  pond  be 
allowed  to  drain.  It  will  therefore  be  seen  that  the  two  cases  are 
not  identical.  In  the  case  cited,  supra,  the  cause  of  the  obstruction 
and  nuisance  was  that  the  owner  or  person  in  control  of  the 
hotel,  and  of  the  property  in  which  the  ditch  was  constructed 
for  the  purpose  of  outlet,  permitted  foul  and  fetid  matter  to  accu- 
mulate in  the  ditch  and  pond  on  the  property.  In  other  words,  the 
City  of  Dalton  did  not  create  the  nuisance,  but  only  stood  by  and 
failed  to  abate  it.  In  the  case  at  bar  the  ditches  are  in  the  street 
and  under  the  control  of  the  city,  according  to  the  allegation  of  the 
petition,  and  it  is  alleged  that  after  these  ditches,  which  it  is  the 
dnty  of  the  city  to  keep  open,  are  filled  up,  the  city  refuses  to  abate 
the  nuisance  for  which  it  is  responsible.  According  to  the  allega- 
tions of  the  petition,  the  raising  of  the  sidewalk  by  the  city  caused 
the  necessity  for  the  digging  of  the  ditch  through  the  sidewalk  and 
street.  This  ditch  upon  the  city's  property,  which  the  city's  act 
rendered  necessary,  and  which  it  is  the  city's  duty  to  keep  open,  is 
the  ditch  in  which  the  obstruction,  which  has  caused  the  pond  to 
form,  exists  and  is  permitted  to  remain,  according  to  the  allega- 
tions of  the  petition.  In  the  Wilson  case,  supra,  the  cause  of  the 
nuisance  was  on  a  private  lot ;  in  the  case  at  bar  the  cause  of  the 
nuisance  is  in  the  street  and  sidewalk.  In  the  Wilson  case  the 
owner  of  the  lot  could  have  abated  the  nuisance,  but  the  owner  of 
the  lot  in  the  present  case  would  have  no  right  to  go  into  the 
street  and  dig  open  ditches,  or  otherwise  drain  the  pond  by  exca- 
vations upon  the  street.  While  it  is  true  the  pond  was  on  pri- 
vate property,  as  in  the  Wilson  case,  the  sole  cause  of  the  forma- 
tion of  the  pond  is  traceable  to  the  act  of  the  city.  The  judgment 
was  reversed  in  the  Wilson  case  because  it  did  not  appear  that  the 
municipality  was  in  direct  control  of  the  property  upon  which  the 
alleged  nuisance  existed,  or  of  the  ditch  or  sewer;  in  other  words. 
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because  it  was  not  alleged  in  terms  that  the  municipality  main- 
tained, controlled,  or  operated  the  alleged  nuisance.  In  the  case  at 
bar  it  is  distinctly  alleged  that  the  city  controls  the  ditch  that 
brought  about  and  continues  the  nnisance.  The  petition  as  orig- 
inally filed  was  perhaps  subject  to  demurrer,  but,  the  amendment 
showing  that  the  pond  was  due  solely  to  the  fill  made  by  the  city 
in  the  street,  and  that  the  city  undertook,  as  was  its  duty,  to  pre- 
vent a  nuisance  by  running  a  ditch  across  the  sidewalk  into  the  main 
gutter  of  the  street,  the  municipality  would  clearly  be  liable  if  it 
be  shown  that  a  nuisance  was  creiated  by  the  fact  that  the  city 
allowed  the  only  outlet  for  this  water,  which  was  through  its  side- 
walk, to  become  obstructed  so  as  to  create  a  nuisance  with  conse- 
quent damage.  We  therefore  think  that  the  trial  judge  erred  in 
sustaining  the  demurrer  and  dismissing  the  petition. 

If  a  municipal  corporation,  in  grading  a  street,  so  changes 
the  natural  flow  of  the  drainage  from  a  contiguous  lot  as  to  create 
a  pond,  and  to  render  a  street  drain  necessary  to  prevent  the  hurt- 
ful accumulation  of  standing  water,  and,  in  pursuance  of  its  duty, 
opens  a  ditch  necessary  for  the  discharge  of  this  water,  but  there- 
after permits  it  to  become  obstructed,  and  fails  to  remove  the  ob- 
struction, though  requested  to  do  so,  and  if,  by  reason  of  the  filling 
of  this  ditch,  which  is  in  the  street  and  under  the  control  of  the 
municipality,  a  nuisance  is  created,  the  municipality  would  be  li- 
able for  the  damage  caused  by  the  continuance  of  the  nuisance, 
even  though  the  pond  might  be  located  on  private  property.  The 
liability  for  the  damage  caused  by  a  nuisance  rests  primarily  upon 
the  party  whose  act  created  a  nuisance;  and  especially  is  this  true 
where  it  is  within  the  power  of  such  party  to  discontinue  the  con- 
dition which  gave  rise  to  the  nuisance. 

Judgment  reversed. 


3478.     ATLANTIC  COAST  LINE  RAILROAD  CO.  v. 
CHEEKS,  administratrix. 

The  coiirt  erred  in  not  compelling  the  plaintiff  tx>  state   her  case  more 
definitely,  in  response  to  the  special  demurrer. 
Decided  January  15,  1912. 

Action  for  damages ;  from  city  court  of  Richmond  county— Judge 
W.  F.  Eve.     May  25,  1911. 
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The  action  was  for  damages  on  account  of  the  homicide  of  Joseph 
Cheeks.  The  original  petition  alleged,  that  on  May  2,  1910,  trains 
operated  by  the  defendant  company  ran  over  and  killed  Cheek*s 
about  one  and  a  half  miles  east  of  Beach  Island  station  in  the  State 
of  South  Carolina;  that  the  homicide  was  caused  entirely  by  the 
negligence  of  the  defendant  company,  its  agents  and  servants,  and 
without  any  fault  or  negligence  on  the  part  of  the  deceased ;  that  at 
the  time  of  his  death  he  was  35  years  of  age,  was  earning  $2  per 
day,  and  had  a  life-expectancy  of  31  years,  and,  as  a  consequence, 
the  plaintiff  was  damaged  in  the  sum  of  $10,000.  The  plaintiff  sued 
as  administratrix  of  the  decedent's  estate,  and  for  the  benefit  of  her- 
self and  her  minor  children,  as  his  widow  and  children  respectively, 
basing  the  suit  on  certain  statutes  of  South  Carolina,  which  were  set 
out.  It  was  alleged  that  she  had  been  appointed  as  administratrix 
by  the  ordinary  of  Richmond  county,  Georgia,  and  that  the  defend- 
ant was  a  corporation  chartered  under  the  laws  of  the  State  of  Vir- 
ginia, having  an  office  and  place  of  business  in  said  county,  and  op- 
erating a  line  of  railroad  in  the  State  of  South  Carolina.  The  orig- 
inal demurrer  was  on  the  following  grounds:  (1)  The  petition 
sets  out  no  cause  of  action.  (2)  The  petition  is  vague  and  indefi- 
nite, and  does  not  set  out  facts  sufficient  to  show  that  the  plaintiff 
has  a  cause  of  action  under  the  statutes  referred  to.  (3)  The  alle- 
gation of  negligence  is  a  conclusion  of  the  pleader,  without  a  state- 
ment of  any  facts  sufficient  to  show  that  the  defendant  was  guilty 
of  negligence,  and  without  showing  whether  the  deceased  was  a  pas- 
senger, employee,  licensee,  or  trespasser,  or  the  circumstances  of 
his  injury,  so  as  to  show  the  measure  of  duty  owed  him  by  the  de- 
fendant, and  whether  it  performed  or  failed  in  performing  its  duty 
in  the  premises.  (4)  The  plaintiff,  as  administratrix,  appointed 
under  the  laws  of  Georgia,  has  no  cause  of  action  under  the  South 
Carolina  statute,  for  a  homicide  alleged  to  have  been  committed  in 
South  Carolina  by  the  defendant,  a  corporation  not  chartered  by  the 
laws  of  Georgia,  but  incorporated  under  the  laws  of  Virginia. 

By  amendment  the  following  paragraphs  were  added  to  the  peti- 
tion: (11)  The  said  Joseph  Cheeks,  in  a  state  of  helplessness  or 
unconsciousness,  was  seated  on  the  railroad  track  of  defendant  at 
a  point  on  said  track  where  he  was  seen,  or  could  have  been  seen, 
by  the  engineer  or  fireman  of  the  train  of  the  said  railway  com- 
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pany,  for  a  distance  of  a  <}uarter  of  a  milef,  more  or  less,  and  the 
said  railway  company  could  have  avoided  the  injury  to  said  Cheeks 
by  the  exercise  of  ordinary  diligence,  and  their  running  over  and 
upon  him  and  killing  him,  under  the  circumstances  set  forth,  was 
negligence.  (12)  The  failure  of  the  defendant  company,  upon 
seeing  the  said  Cheeks  seated  upon  the  said  railroad,  in  a  state  either 
of  helplessness  or  unconsciousness,  to  have  gone  to  his  assistance  was 
negligence.  (13)  The  said  railway  company,  by  the  exercise  of 
reasonable  diligence  on  its  part,  could  have  discovered  the  said 
Cheeks  in  time  to  have  prevented  the  killing  of  the  said  Cheeks, 
who  was  in  a  state  of  apparent  helplessness,  and  the  failure  to 
have  seen  the  said  Cheeks,  who  was  seated  on  the  railroad  ti:ack,  in 
full  view  of  the  engineer  of  the  said  train  and  the  fireman  of  said 
train  if  the  said  engineer  and  fireman  had  kept  a  reasonable  look- 
out, was  negligence  on  the  part  of  the  defendant.  (14)  The  de- 
fendant was  negligent  in  having  ejected  from  its  train  the  said 
Cheeks  in  a  helpless  condition,  leaving  him  by  the  side  of  the 
railway  track,  and  knowing  that  another  train  on  said  railway 
would  be  passing  over  the  place  where  he  was  ejected,  and  know- 
ing of  his  helpless  condition,  and  of  the  peril  of  leaving  him  in 
that  condition,  and  making  no  effort  to  avoid  the  consequence  of 
their  act  by  any  special  acts  of  precaution  was  negligence  on  the 
part  of  the  said  railway  company.  To  the  petition  as  amended  the 
defendant  renewed  its  demurrer,  and  further  demurred  as  follows: 
(1)  To  paragraphs  11,  12,  and  13,  because  the  plaintiff  fails  to 
allege  what  right  Joseph  Cheeks  had  to  be  upon  the  track,  and 
what  legal  duty  the  defendant  owed  him,  and  how  the  engineer 
knew  that  he  was  helpless  or  unconscious,  and  why  the  engineer 
could  not  assume  that  if  he  was  on  the  track  a  quarter  of  a  mile 
from  the  engine,  he  could  see  the  engine  as  easily  as  the  engineer 
could  see  him,  and  get  off  the  track;  also  because  the  negligence 
complained  of  was  not  the  proximate  cause  of  the  injury ;  also  be- 
cause the  plaintiff  fails  to  say  whether  the  said  Cheeks  was  actually 
unconscious,  or  was  conscious  and  yet  helpless.  (2)  To  paragraph 
14,  upon  the  same  grounds,  and  particularly  because  it  is  not  al- 
leged how  the  defendant  was  negligent  in  having  ejected  Cheeks 
from  the  train,  and  when  and  where  the  ejectment  took  place.  The 
allegation  is  that  Cheeks  was  left  on  the  side  of  the  railroad  track. 
Defendant  demurs  because  it  is  not  alleged  whether  he  was  left  on 
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the  side  of  the  tra^  ^^  ^  station,  or  at  a  place  not  a  station,  and, 
if  at  a  station,  "^^^^X  station;  also  because  it  is  not  alleged  how  he 
was  ejected,  an^  ^,j^y^  ^^^^  what  duty  was  upon  the  company  when 
leaving  him  j^  3  helpless  condition,— whether  there  is  a  duty  upon 
the  company  ^q  provide  nurses  and  employ  them  to  stay  with  per- 
sons who  ggi;  Qu  \^  trails  and  are  ejected  in  a  helpless  condition ; 
also  bq5a^gg  \^  [g  jjq^  alleged  what  was  Cheeks's  condition  when 
"^  ^Vi  on  the  train  and  when  he  was  ejected ;  also  because  th^  neg- 
"^nce  complained  of  was  not  the  proximate  cause  of  the  injury. 
/  William  K,  Miller,  for  plaintiff  in  error. 
/     T.  F,  Barrison,  C,  Henry  &  R,  S.  Cohen,  contra. 

Poi^LL,  J.  The  nice  questions  ably  argued  by  counsel  for  the 
re^jfective  sides  can  not  be  intelligently  passed  on  by  the  court, 
^/Because  the  allegations  of  the  petition  are  too  indefinite  to  present 
these  questions  clearly.  There  was  a  special  demurrer,  demand- 
ing greater  certainty,  and  the  court  overruled  it,  and  exception  is 
duly  taken.  We  think  it  best  to  leave  the  question  of  ultimate  lia- 
bility open  till  the  petition  is  made  more  specific.  To  aid  the 
court  in  the  further  conduct  of  the  case,  let  us  say  that  if  the  dece- 
dent was  a  plain  trespasser  on  the  defendant's  tracks  no  liability 
exists  unless  the  petition  is  made  to  show,  by  its  allegations  of  fact, 
and  not  by  mere  statements  of  conclusions,  that  the  engineer  acted 
with  wantonness  or  wilfulness.  This  is  the  rule  in  the  State  where 
the  case  arose,  as  well  as  in  this  State.  If  the  plaintiff  relies  on 
prior  negligence  of  the  defendant  in  putting  the  decedent  on  its 
tracks,  the  full  circumstances  as  to  this  should  be  disclosed.  The 
3d  ground  of  the  original  demurrer  was  well  taken,  so  far  as  it 
called  for  the  facts  showing  whether  the  decedent  was  a  passen- 
ger, employee,  licensee,  or  trespasser,  and  showing  what  duty  the 
defendant  owed  him,  and  the  facts  from  which  that  duty  arose. 
Likewise,  paragraph  1  of  the  demurrer  to  the  petition  as  amended 
should  have  been  sustained,  so  far  as  it  calls  for  further  informa- 
tion, and  so  far  as  it  points  out  the  ambiguity  of  allegation  as  to 
whether  the  decedent  was  actually  unconscious,  or  merely  helpless 
though  not  unconscious.  Paragraph  2  of  this  second  demurrer 
should  have  been  sustained,  so  far  as  it  points  out  deficiency  of  al- 
legation as  to  how  or  wherein  the  defendant  was  negligent  in  eject- 
ing the  decedent,  and  as  to  where  the  ejection  occurred,  and  wherein 
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the  ejection  at  that  place  was  improper.  Let  these  points  be  brought 
out  with  clearness,  and  then  the  court  can  say  whether  a  cause  of 
action  is  set  forth. 

Jvdgmeni  reversed. 


3266.    Farmers  Oil  &  Guano  Co.  v.  Southern  Refining  Co. 

Hill,  C.  J.  1.  A.  made  an  express  written  contract  with  B.  to  furnish 
him,  within  a  definite  time  and  at  a  specified  price,  three  tanks  of  crude 
cottonseed  oil.  In  part  performance  of  the  contract  A.  did  furnish 
to  B.  one  tank  of  the  oil,  and  then  neglected  and  refused  to  furnish  the 
other  two.  B.  thereupon  went  into  the  open  market  and  bought  the  two 
tanks  of  oil,  and  sued  A.  for  the  difference  between  the  contract  price 
and  the  market  price.  Held :» On  proof  of  the  contract  and  its  breach, 
and  of  the  resultant  damage,  in  the  absence  of  defense,  B.  was  entitled 
to  recover. 

2.  Where  a  motion  is  made  to  continue  the  trial  of  a  case  because  of  the 
absence  of  a  witness,  the  judge  may  consider  the  evidence  expected  to  be 
given  by  the  absent  witness,  in  connection  with  the  pleadings,  for  the 
purpose  of  determining  the  materiality  of  the  evidence,  and  if  he  finds 
that  the  testimony  of  the  absent  witness  would  be  either  immaterial  or 
inadmissible,  he  should  refuse  the  motion.  The  plea  in  this  case  made 
the  testimony  of  the  absent  witness  immaterial  as  to  some  part  of  it, 
and  inadmissible  as  to  the  other  part,  and  there  was  no  error  in  refus- 
ing the  continuance.  Richter  v.  State,  4  Oa.  App.  274  (61  S.  E.  147) ; 
Butler  V.  Ambrose,  61   Oa.   162. 

3.  Where  exceptions  pendente  lite  were  not  duly  preserved,  and  no  timely 
exception  was  made  in  the  final  bill  of  exceptions,  as  to  a  judgment  over- 
ruling a  demurrer  to  a  petition,  an  assignment  of  error  thereon  in  the 
motion  for  a  new  trial  will  not  be  considered  by  this  court.  Connor  v. 
Hodges,  7  Ga.  App,  153  (66  S.  E.  546)  ;  White  Sewing  Machine  Co.  v. 
Horkan,  7  Oa.  App,  283  (66  S.  E.  811);  American  Insurance  Co.  v. 
Bailey,  6  Oa.  App.  424    (1),    (65  S.  E.   160). 

4.  The  original  petition  having  set  out  in  substance  the  contract  sued  on, 
it  was  not  a  cause  for  surprise  that  an  amendment  to  the  petition 
set  out  in  exact  terms  the  contract;  and  especially  is  this  true  where 
the  answer  also  set  out  the  contract,  and  a  copy  thereof  was  in  the 
possession  of  the  defendant.  Besides,  the  refusal  to  continue  because 
of  alleged  surprise  caused  by  amendment  is  not  ground  of  reversal,  un- 
less the  refusal  was  a  manifest  abuse  of  discretion.  Mayor  dc.  of  Cor- 
dele  v.  Williams,  7  Ga.  App.  445   (2),  (67  S.  E.  116). 

5.  A  stipulation  in  a  contract  to  sell  cottonseed  oil,  that  any  difference  be- 
tween the  parties  shall  be  settled  by  arbitration  according  to  the  rules 
of  the  Cotton  Seed  Crushers  Association,  will  not  prevent  a  suit  in 
the  first  instance  to  recover  damages  for  a  breach  of  contract,  unless 
it  is  clearly  provided  in  the  contract  that  this  mode  of  arbitration  or 
settlement  shall  either  be  a  condition  precedent  to  the  right  of  recov- 
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ery,   or  constitute   the   only   method   for   the   aMessment   of   damageB 
arising  from  the  breach.    Adams  v.  Haigler,  123  Oa,  665  (3),  (51  S.  E. 
638). 
6.  The  evidence  fully  supports  the  verdict,  and  no  merit  appears  in  any  of 
the  grounds  of  the  motion  for  a  new  trial. 

Judgment  affirmed. 
Decided  December  19,  1911.     Reheabino  denied  January  15,  1912. 

Complaint;  from  city  court  of   Sandersv'ille— Judge  Hawkins. 
presiding.       January  30,  1911. 

John  R.  Cooper,  A,  R.  Wright,  for  plaintiff  in  error. 
Evans  &  Evans,  contra. 


3406.    Farmers  Oil  &  Guano  Co.  v.  Rosenthal  &  Co. 

Hill,  C.  J.  1.  The  principle  of  law  is  well  settled  that  a  contract  which 
is  valid  on  its  face  can  not  be  held  void  by  showing  that  one  of  the 
parties  understood  and  intended  it  to  be  a  wagering  contract.  The  evi- 
dence must  show  that  this  understanding  and  intention  was  mutual,  to 
render  a  contract,  otherwise  legitimate,  invalid  on  that  ground.  For- 
syth Mfg.  Co.  V.  Caatlen,  112  Ga.  205  (37  S.  E.  485,  81  Am.  St.  R.  28) ; 
Steicart  v.  Postal  Telegraph  Co.,  131  Oa.  31  (61  S.  E.  1045,  18  L.  R.  A. 
(N.  S.)  692,  127  Am.  St.  R.  205) ;  Watson  v.  Hazlehurst,  127  Oa.  298 
(56  S.  E.  459) ;  Embry  t;.  Jamison,  131  U.  S.  336  (9  Sup.  Ct.  776,  33 
L.  ed.  172) ;  Bibb  v.  Allen,  149  U.  S.  481  (13  Sup.  Ct.  950,  37  L.  ed. 
819). 

2.  Executory  contracts  for  future  delivery  of  personal  property  which  the 
vendor  does  not  possess  or  own  at  the  time,  but  which  he  expects  to 
obtain  by  purchase  or  otherwise  before  or  by  the  date  when  the  contract 
is  to  be  executed  by  delivery  of  the  property,  are  valid,  if  at  the  time 
of  making  the  contract  an  actual  transfer  and  sale  of  the  property 
is  contemplated  by  the  parties  to  the  transaction.  Clews  v.  Jamieson, 
182  U.  S.  491    (21  Sup.  Ct.  845,  45  L.  ed.   1183). 

3.  Letters  written  by  the  president  of  a  corporation,  apparently  within 
the  scope  of  his  duties  and  pertinent  to  the  issue  under  investigation, 
are  admissible  in  evidence  against  the  corporation.  L.  d  N.  R.  Co.  v. 
Tift,  100  Oa.  87  (27  S.  E.  765) ;  Merchants  Bank  v.  State  Bank,  10 
Wallace,  644  (19  L.  ed.  1008). 

4.  The  contentions  of  the  defendant  were  fully  and  fairly  presented  in. 
the  charge  of  the  court,  and  the  requests  to  charge,  so  far  as  pertinent 
and  sound,  were  covered  by  the  general  instructions.  The  evidence 
strongly  supports  the  verdict,  and  no  reason  whatever  is  shown  why 
another  trial  should  be  had.  Judgment  affirmed. 

Decided  December  19,  1911.     Rehearing  denied  January  15,  1912. 

Complaint;   from   city   court   of   Sandersville— Judge   Jordan. 
March  25, 1911. 
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John  R,  Cooper,  A.  R,  Wright,  for  plaintiff  in  error. 
Oarrard  &  Oazan,  Evans  &  Evans,  contra. 


3204.    CuTTs  r.  Watt-Harley-Holmbs  Co. 

Russell,  J.  The  evidence,  though  conflicting,  supported  the  verdict 
rendered,  and  none  of  the  assignments  of  error  are  of  sufficient  mate- 
riality to  have  required  the  grant  of  a  new  triaL  This  verdict  being 
the  second  verdict  in  behalf  of  the  plaintiff,  and  being  approved  by  the 
trial  judge,  it  will  not  be  disturbed. 

Judgment  affirmed.    Pottle,  J.,  not  preHding, 
Decided  January  30,  1912. 

Appeal;  from  Wilcox  superior  court— Judge  Whipple.     Decem- 
ber 6,  1910. 

M.  B.  Cannon,  Max  E.  Land,  for  plaintiff  in  error. 
Hal  Lawson,  contra. 


3324.    MARTIN  v.  MENDEL. 

The  decision  in  this  case  is  controlled  by  the  rulings  of  the  Supreme  Court 
in  Williams  y,  Johnston,  94  Qa,  722  (10  S.  E.  888),  Anderson  v.  Ifc- 
Lean,  94  Qa.  798,  801  (22  S.  E.  302),  and  Choinn  v.  Almond,  110  Qa, 
318  (35  S.  E.  150).  When  more  than  a  year  had  elapsed  since  the 
filing  of  a  motion  for  a  new  trial,  there  was  no  abuse  of  discretion  in 
dismissing  it  on  the  ground  that  no  brief  of  evidence  had  been  filed, 
though  it  appeared  that  at  the  time  first  set  for  the  hearing  of  the  mo- 
tion, counsel  for  the  movant  presented  to  and  left  with  the  trial  judge 
a  paper  which  purported  to  be  a  brief  of  the  evidence,  it  appearing 
that  it  was  not  approved  as  such  by  the  judge,  because  it  was  not  cor- 
rect, and  it  further  appearing  that  the  court  had  several  times  con- 
tinued the  hearing  in  order  to  enable  the  movant  to  correct  the  brief, 
or  to  agree  thereon  with  opposing  counsel,  and  that  the  judge,  on  ac- 
count of  the  lapse  of  time,  was  imable  to  remember  the  evidence.  It 
would  in  any  event  be  fruitless  to  reverse  the  judgment  dismissing  the 
motion  for  new  trial;  for  if  the  trial  judge  does  not  remember  the  tes- 
timony, the  brief  of  evidence  can  not  be  approved,  and  without  it  the 
motion  is  so  incomplete  as  to  be  absolutely  nugatory. 
Decided  January  30,  1912. 

Motion  for  new  trial;  from  city  court  of  Monroe — Judge  Stone. 

January  10,  1911. 

W.  0,  Dean,  for  plaintiff  in  error.     Orrin  Roberts,  contra. 
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SussELL,  tf.  The  sole  question  presented  by  this  writ  of  error  is 
whether  the  trial  judge  erred  in  dismissing  the  motion  for  new 
trial  upon  the  ground  that  no  brief  of  the  evidence  had  been  filed 
as  required.  It  appears  that  a  judgment  was  entered  in  favor  of 
Mendel  aga^ist  Martin  on  January  7,  1910.  A  motion  for  new 
trial  was  made,  and  the  court  thereupon  passed  an  order  providing 
that  the  movant  should  have  until  the  hearing  to  prepare  and  pre- 
sent for  approval  a  brief  of  the  evidence,  and  that  the  judge  might 
enter  his  approval  upon  the  brief  of  evidence  at  any  time  in  term 
or  in  vacation.  The  time  set  for  the  hearing  of  the  motion  for 
new  trial  was  January  20,  and  on  that  day  the  movant  presented 
what  he  claimed  to  be  a  correct  brief  of  the  evidence  adduced  upon 
tfte  trial.  The  judge  declined  to  approve  the  brief,  holding  that  it 
was  incorrect,  and  the  case  was  duly  continued  imtil  January  27, 
when,  the  judge  not  being  present,  the  hearing  went  over  to  the 
next  regular  April  term  of  the  court.  It  was  thereafter  continued 
from  time  to  time  imtil  the  10th  of  January,  1911,  when  a  motion 
of  the  plaintiflf^s  counsel  to  dismiss  the  motion  for  a  new  trial  was 
sustained  by  the  court,  in  the  following  order:  "On  hearing  the 
foregoing  motion  to  dismiss  movant's  motion  for  new  trial,  and  it 
appearing  that  counsel  can  not  agree  upon  a  brief  of  the  evidence 
in  the  case,  and  the  court  not  being  able  to  remember  the  evidence 
at  this  time,  [owing]  to  the  great  lapse  of  time  since  said  case  was 
tried  and  the  amoimt  of  business  disposed  of  by  the  court,  it  is 
therefore  ordered  and  adjudged  by  the  court  that  said  motion  to 
dismiss  be,  and  the  same  is,  hereby  sustained,  and  the  motion  for 
new  trial  dismissed.^'  The  plaintiff  in  error  excepts  to  the  order 
dismissing  the  motion  for  new  trial,  and  urges  that,  imder  the  plain 
provisions  of  the  code,  it  was  the  duty  of  the  judge,  if  the  movant's 
brief  was  not  correct,  to  correct  and  approve  it ;  that  after  a  lapse 
of  several  months  the  court  can  not  refuse  to  approve  a  brief  of 
the  evidence  on  the  ground  that  counsel  can  not  agree  to  it  and  that 
the  court  does  not  remember  the  evidence ;  that  if  the  court  could 
do  this,  the  motion  for  a  new  trial  in  any  case  could  be  dismissed 
at  the  will  of  the  judge  by  his  mere  refusal  to  approve  the  brief 
of  evidence. 

The  history  of  the  case  is  to  be  found  in  the  judge's  explanatory 
note  to  the  bill  of  exceptions,  and  we  can  not  go  anywhere  else  to 
ascertain  the  truth  as  to  what  occurred  antecedent  to  the  motion 
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for  new  trial.  The  qualifying  statement  of  the  judge  in  certifying 
the  bill  of  exceptions  is  as  follows:  "On  January  20th,  the  day  set 
for  the  hearing  of  the  motion,  counsel  for  both  parties  appeared, 
but  had  not  agreed  upon  the  brief  of  the  evidence.  They  could  not 
then  agree  upon  it.  The  court  then  read  over  the  brief  presented 
by  movant^  and  could  not  approve  the  same,  because  it  was  not  cor- 
rect At  the  request  of  both  counsel,  an  order  was  passed  setting 
the  hearing  for  January  27th,  in  order  to  give  counsel  an  oppor- 
tunity to  agree  upon  a  brief —all  of  the  papers  in  the  case  then 
being  handed  back  to  couiisel  for  movant.  I  may  have  been  ab- 
sent on  the  27th,  but  several  times  thereafter  I  urged  both  counsel 
to  try  to  agree  upon  a  brief,  and  upon  such  parts  of  it  that  they 
could  not  agree  the  court  would  settle  the  differences,  and  hear  the 
motion  any  day  they  agreed  on.  Counsel  for  movant  took  the  posi- 
tion that  as  the  27th  had  passed  and  no  order  was  taken  setting  the 
hearing  for  a  later  date,  the  case  could  not  be  heard  except  at  a 
regular  term  of  the  court.  At  the  regular  April  term  of  the  court 
counsel  for  movant  complained  of  being  unwell  and  did  not  appear 
with  the  motion,  and  no  order  was  then  taken  in  the  matter.  There- 
after the  court  again  urged  counsel  to  dispose  of  the  motion  while 
the  facts  in  the  case  were  comparatively  still  fresh  in  the  mind  of 
the  court.  During  all  of  this  time  the  papers  in  the  case  were  not 
in  my  hands.  On  April  28  counsel  for  Mendel  drew  an  order  for 
the  Courtis  signature  setting  the  hearing  for  the  next  day.  The 
court  did  not  sign  this  order,  for  the  reason  that  it  was  reported 
to  him  that  movant's  counsel  would  not  agree  to  any  day  except  at 
a  regular  term  of  the  court.  In  the  meantime  counsel  for  Mendel 
presented  to  the  court  a  brief  containing  his  contention  as  to  the 
evidence.  The  court  refused  to  approve  it,  for  the  same  reason  it 
refused  to  approve  movant's  brief,— it  was  not  true  and  correct. 
The  papers  were  then  left  in  my  office  until  some  time  after  the 
July  term  of  the  court,  when  they  were  again  taken  out  by  movant's 
counsel,  with  the  understanding  that  counsel  would  get  together 
and  try  to  agree  on  a  brief  of  the  evidence.  I  do  not  now  remem- 
ber why  the  motion  was  not  heard  at  the  July  term  of  the  court, 
but  I  do  know  that  counsel  made  no  effort  to  have  it  heard,  nor 
took  any  order  for  its  hearing  in  the  future.  At  the  October  term 
the  court,  of  its  own  motion,  called  the  case  and  asked  if  counsel  had 
yet  agreed  on  a  brief ;  they  answered  that  they  had  not ;  whereupon 
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the  court,  by  consent  of  both  counsel,  orally  set  the  motion  for  a 
hearing  the  next  day  in  my  oflBce.  Counsel  for  Mendel  appeared 
at  the  hour  set,  but  counsel  for  movant  failed  to  appear.  The  court 
then  again  set  the  hearing  for  2  o'clock  in  the  afternoon  and  re- 
quested counsel  for  Mendel  to  notify  movanf s  counsel.  At  the 
appointed  time  counsel  for  Mendel  again  appeared,  and  reported 
that  he  had  notified  counsel  for  movant.  The  court  waited  all  day, 
but  movant's  counsel  never  did  appear.  At  the  January  term,  1911, 
the  court  again  called  the  case.  Counsel  for  both  parties  then  stated 
that  they  had  not  agreed  upon  a  brief  of  the  evidence  and  could  not 
agree.  At  the  request  of  counsel  for  movant,  I  then  took  up  the  evi- 
dence with  counsel,  but  found  that  they  could  not  agree  on  material 
parts  of  it,  and  on  account  of  the  length  of  time  intervening  since 
the  trial  of  the  case,  and  the  great  number  of  cases  tried,  and  other 
business  disposed  of  by  the  court  in  the  meantime,  I  was  totally  im- 
able  to  remember  the  evidence.  I  knew  that  the  brief  originally  pre- 
sented by  movant  was  not  correct,  but  in  what  particulars  I  could 
not  then  remember,  and  for  that  reason  could  not  approve  a  brief. 
The  court  therefore  sustained  the  motion  to  dismiss  the  motion  for 
new  trial,  for  the  reasons  therein  mentioned.  All  of  the  papers  in  the 
case  were  in  the  possession  of  movant's  counsel  from  the  time  the 
original  motion  for  new  trial  was  filed  until  some  time  after  the 
April  term  of  court,  and  again  from  some  time  after  the  July  term, 
1910,  to  the  January  term,  1911,  but  no  other  brief  of  the  evidence 
was  ever  presented  to  the  court  by  movant's  counsel  for  the  court's 
approval,  except  the  first  one,  which  the  court  then  could  not  ap- 
prove as  being  correct." 

Prom  the  statement  of  the  judge  it  appears  that  the  reai  ground 
upon  which  the  motion  was  dismissed  was  that  the  court,  after  the 
long  lapse  of  time,  could  not  remember  the  evidence  so  as  to  ap- 
prove the  brief.  Of  course,  it  followed  that  if  there  was  no  brief, 
there  could  not  be  a  motion  for  a  new  trial ;  and,  the  motion  being 
defective,  there  was  no  error  in  dismissing  it.  After  reading  the 
statement  of  the  judge  we  can  not  say  that  he  abused  his  discretion 
in  dismissing  the  motion.  It  is  well  settled  that  in  a  case  like  the 
one  at  bar  the  approval  or  disapproval  of  the  brief  of  evidence  is  a 
matter  of  discretion,  and  it  does  not  appear  that  the  plaintiff  in 
error  would  gain  any  advantage  in  a  case  like  this  if  the  reviewing 
court  should  hold  that  the  lower  court  had  abused  its  discretion. 


Digitized  by  VjOOQ IC 


App.]  OCTOBER  TERM,  1911.  421 

We  could  not  order  a  new  trial,  because  the  judge  has  not  passed 
upon  the  motion.  We  could  not  direct  him  to  approve  the  brief 
of  evidence  as  presented,  because  it  is  not  correct.  We  could  not 
require  him  to  correct  it,  because  he  does  not  remember  what  the 
evidence  was.  If  in  a  case  such  as  that  now  before  us  the  review- 
ing court  should  hold  that  the  judge  abused  his  discretion  because 
the  long  delay  which  caused  the  lapse  of  memory  was  due  to  his 
laches,  and  should  reverse  his  judgment  of  dismissal  of  the  motion, 
thereby  directing  the  judge  to  use  his  discretion  in  approving  the 
brief  and  in  passing  upon  the  motion,  we  would  move  in  a  circle, 
because  the  judge  does  not  remember  the  evidence,  and  no  matter 
to  whom  fault  for  the  delay  is  to  be  charged,  the  brief  can  not  be 
approved  nor  the  motion  perfected.  This  would  seem  to  be  a  case 
of  a  right  without  a  remedy;  because,  in  our  view  of  it,  where  a 
brief  of  evidence  is  presented  to  the  judge  any  time  within  the 
terms  of  the  order  of  the  couri;,  it  would  seem  that  coxmsel  for  the 
movant  has  done  all  that  is  required  of  him  under  the  provisions 
of  the  Civil  Code  (1910),  §§  6089,  6090,  6093.  There  is  no  re- 
quirement that  counsel  for  the  movant  for  new  trial  should  agree 
to  the  brief  of  evidence  with  his  adversary.  The  statute  says  it  is 
to  be  approved  by  the  judge,  and  it  would  seem  that  where  a  bona 
fide  effort  has  been  made  to  prepare  a  correct  brief  of  the  evidence, 
and  such  a  brief  is  timely  presented  to  the  court,  the  judge  should 
himself  correct  any  errors  he  may  detect,  or  at  least  call  the  atten- 
tion of  movant^s  counsel  to  these  errors,  and,  after  pointing  them 
out,  require  counsel  to  correct  them.  There  is,  to  our  minds,  a 
striking  analogy,  so  far  as  the  duty  of  the  judge  in  this  regard  is 
concerned,  between  the  approval  of  the  brief  of  evidence  in  a  mo- 
tion for  a  new  trial  and  the  certifying  of  a  bill  of  exceptions.  How- 
ever, with  relation  to  the  approval  of  the  brief  of  evidence  there  is 
no  statutory  provision  similar  to  that  which  requires  a  judge,  upon 
the  presentation  to  him  of  an  incorrect  bill  of  exceptions,  to  return 
it  and,  pointing  out  specifically  the  errors  to  be  corrected,  require 
the  correction  within  a  reasonable  time  of  the  errors  pointed  out 
by  him.  It  is  true,  as  insisted  by  counsel  for  the  plaintiff  in  error, 
that  under  this  view  of  the  law,  a  judge  can  absolutely  deprive  a; 
litigant  of  his  rights,  by  refusing  to  approve  a  brief  of  evidence, 
or  to  point  out  the  defects  in  it,  until  such  lapse  of  time  has  oc- 
curred that  the  judge,  not  being  able  to  remember  the  testimony. 
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can  not  approve  any  brief  in  the  ease.  And  yet  the  same  thing 
is  true  as  to  grounds  of  a  motion  for  new  trial  wliich  may  not  be 
based  upon  the  evidence  at  all,  but  relate  to  the  errors  in  the  charge, 
injurious  conduct  of  the  judge,  or  a  variety  of  matters  which  may 
affect  the  trial.  As  to  each  of  these  the  discretion  of  the  judge  to 
approve,  or  to  refuse  to  approve,  any  or  all  of  the  grounds  of  the  mo- 
tion for  new  trial  is  unconditional  and  uncontrollable.  The  judge 
can  not  be  required  to  approve  the  statements  of  the  grounds  of  a 
motion  for  new  trial,  however  vital  they  may  be  to  the  movant's 
rights.  The  law  leaves  the  exercise  of  the  judge's  discretion  as  to 
such  matters  solely  in  his  hands ;  and,  without  any  reference  to  the 
judge  who  presided  in  the  case  now  before  us  (and  whom  the  writer 
knows  to  be  absolutely  honest,  impartial,  and  just),  we  might  re- 
peat the  old  jest,  that  the  only  remedy  for  the  wrong,  if  any  is 
committed,  is  to  get  another  judge  at  the  expiration  of  the  incum- 
bent's term.  Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3325.    Hartpelder  &  Cochran  v.  Clark. 

Russell,  J.  1.  Under  the  pleadings  and  the  evidence  in  this  case,  the 
court  did  not  err  in  instructing  the  jury  that  the  mere  fact  that  the 
plaintiff  gave  only  $15  for  the  notes  in  suit  would  not  he  sufficient  to 
authorize  the  finding  that  he  was  not  a  bona  fide  purchaser  of  them. 
''Mere  inadequacy  of  consideration  alone  will  not  void  a  contract." 
Civil  Code  (1910),  %  4244. 

2.  If  specific  instructions  are  desired  as  to  the  legal  effect  or  bearing 
of  a  particular  point  or  fact  disclosed  by  the  evidence  as  related  to  a 
contention,  a  written  request  to  that  effect  should  be  preferred.  Where 
error  is  assigned  upon  the  ground  that  the  court  failed  to  submit  to 
the  jury  in  his  charge  the  question  as  to  whether  a  suit  upon  the  notes 
involved  in  the  pending  action  had  been  determined  in  another  court, 
and  where  a  plea  in  abatement,  setting  up  this  fact,  has  been  stricken, 
but  no  exceptions  have  been  taken  to  the  order  striking  it,  held,  that 
while  the  pendency  of  the  former  suit  might  be  a  circumstance  tend- 
ing to  show  that  the  plaintiff  had  knowledge  of  the  defenses  to  the  note, 
and  available  evidence  in  support  of  the  plea  that  the  plaintiff  was  not 
a  bona  fide  purchaser,  it  must  be  presumed,  inasmuch  as  the  charge  of 
the  court  was  not  sent  up,  that  the  judge  properly  charged  the  jury 
upon  the  defense  presented  by  the  plea,  although  he  made  no  explicit 
reference  to  the  specific  point  in  the  testimony  referred  to  in  the  as- 
signment of  error. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 
Decided  January  30,  1912. 
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Complaint;  from  city  court  of  Springfield— Judge  J.  Hartridge 
Smith.    January  21,  1911. 

P.  W.  Meldrim,  R.  W,  Sheppard,  E,  A.  Cohen,  tor  plaintiffs  in 
error. 

D.  H,  Clarlc,  contra. 


3335.    CENTRAL  OF  GEORGIA  RAILWAY  CO.  v,  BIRD. 

Where  a  railroad  company,  in  pursuance  of  an  agreement*  with  a  ware- 
house company,  places  one  of  its  cars  on  a  side-track  in  front  of  the 
warehouse,  for  the  purpose  of  having  the  car  loaded  with  cotton  stored 
in  the  warehouse,  for  immediate  shipment,  the  railroad  company  to  pay 
for  the  work  of  loading,  and  the  cotton  is  loaded  on  to  the  car  by 
employees  of  the  warehouse  company,  properly  marked  as  to  destina- 
tion, and  with  name  of  consignor  and  consignee,  this  is  a  delivery  to 
the  railroad  company  as  a  common  carrier  of  the  cotton,  and  the  rail- 
road company  would  be  responsible  to  the  owner  of  the  cotton  for  its 
destruction  by  fire  while  in  its  possession. 

Decided  January  30,  1012. 

Action  for  damages;  from  city  court  of  Statesboro— Judge  Boy- 
kin  presiding.     February  18,  1911. 

Lawton  &  Cunningham,  Alexander  R,  Lawton  8d,  for  plaintifF 
in  error. 

A.  M.  Deal,  contra. 

Hill,  C.  J.  Bird  recovered  a  verdict  from  the  Central  of  Geor- 
gia  Railway  Company,  for  $3,052.58  as  damages,  the  value  of  41 
bales  of  cotton  consumed  by  fire  while  in  a  car  of  the  defendant, 
and  the  case  is  here  on  exceptions  to  the  judgment  overruling  the 
defendants  motion  for  a  new  trial.  The  facts,  briefly  stated,  are 
as  follows :  Bird,  the  owner  of  the  41  bales  of  cotton,  placed  them 
in  the  Farmers'  Union  Warehouse  at  Metter,  Georgia,  marked  for 
shipment  to  Savannah,  Georgia.  This  warehouse  was  within  three 
or  four  yards  of  the  track  of  the  defendant,  and  between  three  and 
four  hundred  yards  from  its  depot.  The  defendant,  in  pursuance 
of  custom  and  under  an  agreement  it  had  with  the  warehouse  com- 
pany, placed  a  car  for  the  reception  of  this  cotton  near  the  ware- 
house, the  owner  of  the  cotton  intending  that  it  should  be  trans- 
ported to  Savannah  the  day  after  the  loading  of  the  car  with  the 
cotton.     The  agents  of  the  warehouse  company  loaded  the  car  with 
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the  cotton,  and,  in  the  afternoon,  having  completed  the  loading, 
closed  the  door  of  the  car,  but  did  not  seal  it.  The  evidence  was 
ill  conflict  as  to  whose  duty  it  was  to  seal  the  door  of  the  car, 
whether  that  of  the  agents  of  the  warehouse  company,  or  that  of 
the  agents  of  the  railway  company.  The  loading  of  the  car  was 
completed  in  the  afternoon,  about  5  o'clock.  On  the  same  night, 
between  10  and  11  o'clock,  the  car,  with  the  cotton,  was  entirely 
consumed  bjjr  fire.  A  mixed  freight  and  passenger  train  passed  be- 
tween 12  and  1  o'clock  in  the  daytime,  while  the  car  was  being 
loaded.  The  next  and  only  train  that  passed  before  the  fire  was  a 
passenger  train,  which  passed  at  5.45  o'clock  p.  m.  The  agents  of 
the  warehouse  company  who  did  the  loading  testified  that  neither 
one  of  them  smoked,  that  there  were  no  matches  about  the  car, 
nor  anjrthing  else  by  which  the  cotton  could  have  been  ignited,  so 
far  as  they  could  discover,  when  they  closed  the  car  and  left  it.  It 
was  proved  by  the  railroad  company  that  at  the  point  where  the  car 
was  located,  although  the  track  was  up-grade,  on  account  of  its 
proximity  to  the  depot  where  both  the  freight  and  passenger  trains 
were  stopped,  no  sparks  were  emitted  by  either  one  of  the  engines 
of  these  trains,  the  engineers  of  both  trains  testifying  that  their  en- 
gines were  simply  rolling  as  they  passed  the  warehouse,  and  that 
engines  never  emit  sparks  when  rolling,  but  only  when  they  are 
working.  The  first  freight  train  upon  which  the  cotton  could  have 
been  moved  after  it  had  been  loaded  in  the  car  was  one  on  the  next 
day,  which  was  expected  to  take  up  the  car  for  the  purpose  of  trans- 
porting it  to  Savannah,  its  destination,  and  this  train  was  expected 
to  pass  Metter  on  the  next  morning  between  10  and  11  o'clock. 

A  contract  between  the  Farmers'  Union  Warehouse  and  the  Cen- 
tral of  (leorgia  Railway  Company  was  introduced  in  evidence,  by 
the  terms  of  which  the  railway  company  agreed  to  issue  **  its  regular 
cotton  bills  of  lading  on  cars  by  the  said  Farmers'  Union  Warehouse 
at  cotton  warehouse  situated  upon  the  side-track  of  the  said  railway 
company  at  Metter,  Ga.,  upon  the  written  statement  of  the  said 
Farmers'  Union  Warehouse,  their  agents  or  employees,  as  to  the 
consignor,  consignee,  destination,  number  of  bales,  and  marks  of 
all  cotton  so  loaded  at  cotton  warehouse,"  upon  certain  conditions 
as  to  the  method  of  loading  and  as  to  the  care  and  diligence  of  the 
warehouse  company  to  see  that  the  cars  were  in  a  proper  and  "clean 
condition^  that  is,  free  from  anything  likely  to  damage  the  cotton. 
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such  as  loose  matches,  waste,  oils,  filth,  etc.,  and  [should]  have 
the  end  windows  of  the  care  closed,  stripped,  and  sealed  in  a  proper 
manner,''  and  that  when  the  care  had  been  loaded,  the  Farmers' 
Union  Warehouse  should  cause  the  doors  thereof  to  "be  also  closed, 
sealed,  and  stripped  in  a  proper  manner."  There  was  also  intro- 
duced in  evidence  an  agreement  between  the  railway  company  and 
the  Farmers'  Union  Warehouse  that  the  former  should  pay  the  lat- 
ter stipulated  amounts  for  its  services  in  loading  the  cars.  There 
was  no  evidence  that  any  bill  of  lading  was  issued  for  the  cotton 
to  the  warehouse  company,  or  to  the  shipper.  There  was  no  evi- 
dence that  the  railroad  company  had  been  notified  after  the  loading 
of  the  car  that  it  was  ready  for  shipment,  but  the  evideUce  is  un- 
disputed that  the  bales  of  cotton  were  marked  for  destination,  and 
that  the  cotton  was  to  be  shipped  by  the  firat  freight  train  passing 
on  the  next  day;  that  the  custom  of  the  company  was  to  deliver 
the  care  to  an  adjacent  entrance  into  the  warehouse,  for  the  pur- 
pose of  having  the  warehouse  agents  load  the  cotton  thereon ;  that 
this  cotton  was  loaded  on  the  car  i^ich  the  railway  company  placed 
there  on  the  day  the  cotton  was  burned ;  and  the  value  of  the  cot- 
ton was  proved. 

Under  this  evidence  the  attorney  for  the  railroad  company  con- 
tends, (1)  that  there  was  no  delivery  of  the  cotton  to  the  railway 
company  in  its  capacity  of  a  common  carrier,  nor  any  delivery  to 
it  as  a  warehouseman;  and  (2)  that  there  was  no  evidence  what- 
ever that  any  spark  from  a  passing  engine  consumed  the  cotton,  or 
that  it  was  destroyed  by  any  negligence  of  the  railway  company  or 
its  agents. 

1.  Did  the  facts  show  delivery  to  the  railway  company,  and,  if 
so,  was  that  delivery  to  the  company  as  a  common  carrier,  or  as  a 
warehouseman?  Of  course,  if  it  was  delivered  to  the  railway  com- 
pany in  its  capacity  of  a  common  carrier,  the  plaintiff  was  entitled 
to  recover  upon  proof  of  ownership,  delivery,  and  loss.  The  ques- 
tion is  not  free  from  doubt,  but  our  opinion  is  that,  under  the  law, 
the  facts  show  a  delivery  to  the  railway  company  as  a  common  car- 
rier. The  Civil  Code  (1910),  §  2730,  declares  that  "the  responsi- 
bility of  the  carrier  commences  with  the  delivery  of  the  goods,  either 
to  himself  or  his  agent,  or  at  a  place  where  he  is  accustomed  or 
agrees  to  receive  them."  Whom  did  the  warehouse  company  repre- 
sent in  loading  the  cotton  on  the  car?    Did  it  represent  the  rail- 
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way  company,  or  the  owner  of  the  cotton,  or  both?  It  was  un- 
questionably the  agent  of  the  owner  in  receiving  the  cotton  into  its 
warehouse,  but  it  seems  to  us  plain  that  it  was  the  agent  of  the 
company  in  loading  the  cotton  from  the  warehouse  on  the  com- 
pany's car.  The  company,  by  a  written  contract,  created  this  re- 
lationship between  it  and  the  warehouse  company,  so  far  as  the 
loading  of  the  cotton  was  concerned.  It  stipulated  that  the  load- 
ing was  to  be  done  by  the  warehouse  company,  and  how  it  was  to 
be  done,  and  it  had  agreed  to  pay  the  warehouse  company  compen- 
sation for  the  work  of  loading  the  car.  In  addition  to  this,  it 
seems  to  us,  from  the  fact  that  the  car  was  placed  by  the  railway 
company  •near  the  warehouse,  where  it  was  accustomed  to  place  it, 
and  where  it  had  agreed  to  place  it  for  the  warehouse,  for  the  pur- 
pose of  having  it  loaded  by  the  warehouse  agents  with  cotton  for 
shipment,  that  when  the  cotton  was  loaded  on  the  car  at  that  place, 
it  was  a  delivery  to  the  railway  company.  When  the  cotton  got  out 
of  the  warehouse  and  into  the  car  of  the  railway  company,  it  got 
into  the  control  and  custody  of^the  railway  company,  and  out  of 
the  control  and  custody  of  the  warehouse  company.  We  think  the 
delivery  in  this  case,  under  the  facts,  was  an  actual  delivery,  and 
that  it  was  accepted  by  the  railway  company.  Certainly  there  was 
such  confetructive  and  implied  delivery  and  acceptance  as  would 
make  the  railway  company  liable  as  a  carrier. 

It  is  insisted  that  there  was  no  complete  delivery,  because  there 
was  something  else  for  the  shipper  to  do,  and  that  no  bill  of  lading 
had  been  issued  by  the  company,  and  that  there  could  not  be,  in 
law,  a  complete  delivery  until  a  bill  of  lading  had  been  issued.  The 
responsibility  of  the  company  as  a  carrier  began  with  the  comple- 
tion of  the  delivery  by  the  warehouse  company,  whether  a  bill  of 
lading  had  or  had  not  been  issued  at  that  time.  4  Elliott  on  Rail- 
roads, §  1403,  and  citations.  In  this  case  the  bill  of  lading,  ac- 
cording to  the  evidence,  was  to  have  been  delivered  to  the  ware- 
house company  for  the  shipper.  The  evidence  does  not  disclose 
who  was  to  pay  the  freight  on  the  cotton,  or  whether  or  not  the 
freight  had  been  paid.  Indeed,  it  fails  to  disclose  anything  that 
the  shipper  was  required  to  do,  except  to  put  the  cotton  into  the 
hands  of  the  warehouse  company,  marked  for  transportation,  de- 
pending upon  the  warehouse  company  and  the  railway  company 
to  load  the  car  and  complete  the  transportation.     Where  cattle  have 
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been  placed  in  the  company^s  pen  for  immediate  shipment,  and  part 
of  them  have  actually  been  loaded  on  the  cars,  the  cattle  are  in  the 
custody  of  the  company  as  a  carrier,  and  not  as  a  warehouseman. 
4  Elliott  on  Railroads,  §  1404,  and  citations. 

In  the  view  we  take  of  the  case,  it  makes  little  difference  whose 
agent  the  warehouse  company  was,  whether  that  of  the  shipper  or 
of  the  railway  company,  for  we  think  the  placing  of  the  car  by  the 
company  at  the  warehouse,  and  the  loading  of  the  cotton  on  the  car 
marked  for  its  destination  and  for  immediate  shipment,  constituted 
a  delivery  and  acceptance  by  the  railway  company  as  a  common  car- 
rier. The  evidence  is  undisputed  that  the  cotton  was  to  be  shipped 
the  next  day,  on  the  first  freight  train,  the  very  first  opportunity 
for  shipment.  This,  in  our  opinion,  makes  an  immediate  shipment 
in  the  meaning  of  that  term,  for  it  was  to  be  shipped  on  the  very 
first  train  of  the  company  that  passed  Metter  after  the  car  had  been 
loaded,  on  the  morning  of  the  next  day.  It  has  also  been  held  that 
goods  stored  along  the  line  of  a  railway  company  awaiting  ship- 
ment, where  the  owner  is  to  load  them  when  he  gets  a  car,  are  not 
delivered  to  the  company  until  they  are  so  loaded  and  ready  for 
shipment.  In  the  case  of  Fleming  v.  Hammond,  19  Oa,  145,  it 
was  held  that,  "if  the  owner  of  a  boat  directs  cotton  to  be  left  at  a 
particular  landing  on  the  river,  agreeing  to  receive  it  there,  a  de- 
posit of  the  cotton  at  that  place  constitutes  a  good  delivery.^^  It 
was  held  in  Packard  v.  Getman,  6  Cow.  (N.  Y.)  757  (16  Am.  Dec. 
475),  that  "where  a  railroad  company  furnishes  a  car  for  the  pur- 
pose of  being  loaded,  and  assents  to  the  placing  of  goods  therein, 
the  goods  are  as  much  in  the  possession  of  the  company  as  if  they 
had  been  delivered  in  its  warehouse  for  shipment,  and  the  com- 
pany is  liable  where  they  are  thereafter  destroyed  by  fire,  though 
it  occurs  before  a  bill  of  lading  has  been  signed."  See,  also,  to  the 
same  effect.  East  Line  R.  Co.  v.  Hall,  64  Tex.  620.  In  6  Amer.  & 
Eng.  Enc.  of  Law,  190,  it  is  said  that  "it  is  sufficient  for  the  plain- 
tiff to  show  that  the  goods  were  delivered  to  a  person  and  at  a 
house  where  goods  were  accustomed  to  be  left  for  the  carrier."  "De- 
livery to  a  drayman,  or  other  servant  of  the  company  who  is  ac- 
customed to  collect  and  receive  goods  for  the  company  at  the  places 
of  business  of  its  patrons,  is  a  delivery  to  the  company."  4  Elliott 
on  Railroads,  §  1406. 

It  is  insisted  by  learned  counsel  for  the  railway  company  that 
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the  company  had  no  notice,  either  actual  or  constructive,  of  the 
delivery  of  the  goods.  If  the  deposit  is  made  in  the  usual  manner, 
at  the  place  where  goods  have  been  constantly  received  for  trans- 
portation, a  railroad  company  may,  it  seems,  be  charged  with  con- 
structive notice,  even  though  the  delivery  was  not  made  to  any  of 
its  servants.  The  evidence  in  this  case  shows  that  the  cotton  was 
delivered  at  the  place  where  the  railroad  company  was  accustomed 
to  receive  it.  It  was  delivered  on  one  of  its  own  cars.  On  the  very 
day  on  which  the  cotton  was  consumed  the  car  had  been  taken  by 
the  railroad  company  and  placed  in  front  of  the  warehouse  for  the 
purpose  of  having  it  loaded  with  the  cotton,  and  the  loading  was 
to  be  done  by  agents  of  the  warehouse  company,  which  the  railway 
company  had  in  writing  constituted  its  agent  for  that  purpose. 
These  facts  bring  it  squarely  within  the  principle  of  the  ruling  that 
where  a  railroad  company  had  erected  a  platform  on  which,  in  the 
usual  course  of  business,  cotton  was  stored  for  shipment  by  the  next 
train,  and  the  cotton  was  destroyed  by  fire  set  by  one  of  the  com- 
pany's locomotives,  the  shipper  could  recover  as  from  a  carrier. 
And  where  it  was  the  custom  to  deposit  cotton  in  the  street  beside 
the  railroad  company's  platform,  or  in  the  company's  cotton  yard, 
a  delivery  there  was  held  sufficient.  4  Elliott  on  Railroads,  §  1411. 
It  is  needless  to  cite  other  authority,  for,  under  the  authorities  al- 
ready cited,  applied  to  the  facts  of  this  case,  it  must  be  conceded 
that  the  cotton,  when  it  was  consumed  by  fire,  was  in  the  possession 
of  the  railroad  company,  having  been  delivered  and  received  by  it 
as  a  common  carrier  for  immediate  transportation.  This  conclu- 
sion having  been  reached,  it  is  of  course  unnecessary  to  consider  the 
other  question,  for  the  railway  company  as  a  common  carrier  is  lia- 
ble for  the  full  value  of  the  cotton  consumed  by  fire  while  in  its 
possession,  unless  the  fire  was  caused  by  the  act  of  God  or  the  public 
enemy.  Judgment  affirmed.     Pottle,  J.,  not  presiding. 


3352.    CASE  THRESHING  MACHINE  CO.  v.  DONALSON. 

This  case  is  fully  controlled  by  the  decision  of  this  court  in  Maine  v.  Hoto- 
ell,  7  Qa,  App,  311  (66  S.  E.  804).  The  case  of  Cable  Piano  Co.  v. 
Hancock,  2  Oa,  App,  73  (58  S.  E.  319),  is  distinguishable  from  the 
present  case  on  the  facts. 

Decided  Januaby  30,  1912. 
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Complaint;  from  city  court  of  Bainbridge— Judge  Harrell. 
March  17,  1911. 

The  J.  I.  Case  Threshing  Machine  Company  sued  John  E.  Donal- 
|gon  for  the  price  of  machinery  alleged  to  have  been  sold  to  him 
under  a  written  contract.  The  allegations  of  the  petition,  so  far  as 
material,  are  as  follows  •  Defendant,  on  June  15,  1909,  executed  and 
delivered  to  plaintiff  his  written  contract  (a  copy  of  which  is  at- 
tached as  an  exhibit)  whereby  he  purchased  certain  machinery  de- 
scribed therein,  which  was  to  be  shipped  to  him  at  Jakin,  Georgia. 
The  machinery  was  shipped  to  Jakin,  according  to  the  terms  of  the 
contract.  By  the  terms  of  the  contract  Donalson  agreed  to  re- 
ceive the  machinery  described  therein,  on  the  cars,  on  arrival  at 
Jakin,  to  pay  freight  and  charges  thereon,  and  to  pay  to  the  order 
of  petitioner  $172  in  cash,  and  to  execute  notes  for  the  balance  of 
the  purchase-price ;  and  if  he  should  fail  to  make  the  cash  pajrment 
or  to  execute  and  deliver  the  notes  for  the  deferred  payments,  the 
written  order  or  contract  should,  at  the  option  of  the  plaintiff, 
"stand  as  the  purchaser's  written  obligation,  having  the  same  force 
and  effect  as  notes  and  mortgage,"  and  the  whole  amount  of  the 
purchase-money  should  become  due  and  payable,  and  the  plaintiff 
should  "stand  discharged  from  all  warranty.'^  It  is  alleged  that 
the  plaintiff  discharged  its  part  of  the  contract,  but  that  the  de- 
fendant failed  to  execute  and  deliver  the  notes  as  agreed,  and  that 
the  full  purchase-price  of  the  machinery  is  therefore  due,  to  wit, 
$472  aiid  interest,  besides  $56^  freight.  By  amendment  it  is  al- 
leged that  the  machinery  described  in  the  contract  was  shipped  to 
Jakin,  Georgia,  and  was  there  tendered  by  the  plaintiff  to  the  de- 
fendant. 

The  defendant  filed  a  demurrer,  setting  up,  in  effect,  that  the 
contract  was  unilateral ;  that  it  had  not  been  signed  by  the  vendor, 
although  it  was  provided  by  the  express  terms  of  the  contract  that 
it  should  be  signed  by  both  parties  thereto  before  the  machinery 
was  shipped;  and  that  the  machinery  was  shipped  against  the  de- 
fendant's consent,  and  he  refused  to  accept  it  on  its  arrival  at  Jakin. 
The  demurrer  was  sustained  and  the  petition  dismissed,  and  the 
plaintiff  excepted. 

The  contract  upon  which  suit  is  based  was  signed  by  John  E. 
Donalson,  the  defendant.  It  is  an  order  addressed  to  the  J.  I. 
Case  Threshing  Machine   Company,  Racine,  Wisconsin,  and   re- 
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quests  the  company  to  ship,  on  or  before  the  15th  day  of  June, 
1909  (or  as  soon  thereafter  as  transportation  can  be  furnished),  to 
Jakin,  Georgia,  or  other  convenient  station  in  the  State  of  Georgia, 
to  the  undersigned  purchaser,  the  machinery  described  in  the  con- 
tract. It  provides  that  "this  order  must  be  signed  by  all  parties 
before  delivery  of  goods,"  and  that  the  order  "is  taken  subject  to 
approval,  and  is  to  be  sent  to  the  company  for  acceptance  or  rejec- 
tion." It  sets  forth  the  purchase-price  and  provides  for  terms  of 
payment,  and  contains  this  condition:  "If  purchaser  fails  to  pay 
said  money  or  to  execute  and  deliver  said  notes  and  mortgage 
(properly  filed  or  recorded),  it  is  agreed,  as  a  condition  hereof,  that 
the  title  to  said  goods  shall  not  pass,  and  this  order  shall,  at  the 
compan/s  option,  stand  as  the  purchaser's  written  obligation,  hav- 
ing the  same  force  and  effect  as  notes  and  mortgage  for  all  sums  not 
paid  in  cash,  and  the  whole  amount  of  purchase-money  shall  be  due 
and  payable,  and  the  company  stand  discharged  from  all  warranty." 
The  contract  contains  warranties  as  to  the  kind  and  character  of 
the  machinery,  and  other  mutual  terms  and  conditions,  and  pro- 
vides that  if  the  purchaser  "fails  or  refuses  to  accept  said  machin- 
ery upon  its  arrival  as  above  specified,  or  in  case  he  cancels  this 
order,  he  will  pay  said  company  the  freight  and  charges  on  said 
machinery  from  the  factory  to  the  place  of  delivery  a^  above  pro- 
vided, and  freight  for  its  reshipment,  and  in  addition  thereto  will 
pay  15  per  cent,  of  the  contract  price,  which  it  is  hereby  agreed 
shall  constitute  the  liquidated  damages  for  such  breach  of  contract." 

J,  V.  Hale,  for  plaintiff. 

Erie  M.  Donaldson,  for  defendant. 

Hill,  C.  J.  (After  stating  the  foregoing  facts.)  The  suit  is 
not  for  breach  of  contract,  but  for  the  purchase-price  of  the  ma- 
chinery, the  petition  alleging  that  the  plaintiff  fully  performed  its 
part  of  the  contract ;  and  the  only  question  presented  for  the  decis- 
ion of  this  court  is  whether  the  allegations  of  the  petition,  if  proved, 
entitle  the  plaintiff  to  recover  the  agreed  price  of  the  machinery. 
This  case  seems  to  be  fully  controlled  by  the  decision  of  this  court 
in  Maine  v.  Howell,  7  Ga.  App,  311  (66  S.  E.  804).  Indeed,  we 
think  that  it  is  even  stronger  and  clearer  as  to  the  right  of  the  plain- 
tiff to  recover  than  the  case  just  referred  to.  In  that  case  it  was 
held  that  where  A.,  by  a  written  order,  bought  from  B.  $180  worth 
of  goods  and  merchandise,  and  B.,  on  receiving  the  order,  executed 
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it  by  shipping  the  goods  covered  by  it  to  A.,  the  contract  was  not 
within  the  statute  of  frauds,  and  was  mutually  binding.  Here  the 
contract  was  signed  by  the  defendant  himself,  and  this  written 
order  was  sent  directly  to  the  plaintiff  for  acceptance  an,d  perform- 
ance. In  the  case  cited  the  contract,  as  in  the  present  case,  pro- 
vided that  it  was  not  to  be  binding  unless  it  was  signed  by  the 
parties  thereto,  and  there  was  no  written  acceptance  of  the  order 
by  the  plaintiff,  but,  on  the  receipt  of  the  order,  the  plaintiff  exe- 
cuted the  contract  by  filling  the  order  according  to  its  terms,  and 
in  the  opinion  this  court  says:  "This  was  the  very  highest  form  of 
acceptance." 

It  is  insisted  that  the  plaintiff  was  not  bound  by  the  express  war- 
ranties unless  the  contract  was  actually  signed  by  it.  We  do  not 
concur  in  this  view.  When  the  plaintiff  performed  the  contract 
according  to  its  terms,  this  was  an  acceptance,  and  it  followed  that 
the  plaintiff  was  thereupon  bound  by  all  the  warranties,  terms,  and 
conditions  contained  in  the  contract,  just  as  the  defendant  was  also 
bound.  The  plaintiff  having,  therefore,  accepted  and  performed 
the  contract  according  to  its  terms,  the  defendant  was  bound  on  his 
part  to  accept  the  machinery,  unless  there  was  some  breach  of  the 
warranties  contained  in  the  contract.  He  could  not  arbitrarily  re- 
fuse to  accept  the  machinery,  which  had  been  shipped  to  him  by 
the  plaintiff  according  to  his  order  and  tendered  to  him  at  the  very 
point  of  destination  to  which  he  had  directed  that  it  be  shipped  and 
delivered.  It  is  not  necessary  for  the  party  to  whom  the  order  is 
addressed  to  accept  it  in  writing  (although  it  be  expressly  stipulated 
that  it  should  be  so  accepted),  if  it  is  signed  by  one  of  the  parties 
and  is  acted  on  by  the  other  party.  Under  these  circumstances  it 
is  as  binding  as  if  signed  by  both  parties.  Voegel  v.  Peacock,  157 
111.  339  (42  X.  E.  386,  30  L.  R.  A.  491) ;  Sellers  v.  Grier,  172  111. 
549  (50  N.  E.  246,  40  L.  R.  A.  591) ;  9  Cyc.  270.  See  also  Shep- 
pard  V.  Daniel  Miller  Company,  7  Oa,  App.  760  (68  S.  E.  451) ; 
Sheffield  v.  Whitfield,  6  Ga.  App.  762  (65  S.  E.  807).  In  the  Shef- 
field case,  supra,  Judge  Russell  uses  the  following  language  perti- 
nent to  the  question  now  under  consideration:  "An  offer  may  be 
accepted  .  .  either  by  a  promise  to  do  the  thing  contemplated 
therein,  or  by  the  actual  doing  of  the  thing/'  In  Brown  v.  Bow- 
man, 119  Oa.  153  (46  S.  E.  410),  it  is  held  that  "though  a  prom- 
ise may  he  a  nudum  pactum  when  made,  because  the  promisee  is  not 
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bound,  it  becomes  binding  when  he  subsequently  furnishes  the  con- 
sideration contemplated,  by  doing  what  he  was  expected  to  do," 
Chief  Justice  Fish,  in  the  course  of  the  opinion,  uses  the  following 
language:  "A  contract  is  often  such  that,  until  something  is  done 
under  it,  the  consideration  is  imperfect,  yet  a  partial  performance, 
or  a  complete  performance  on  one  side,  supplies  the  defect.  If,  for 
example,  one  promises  another,  who  makes  no  promise  in  return, 
to  pay  him  money  when  he  shall  have  done  a  specified  thing,  if  he 
does  it,  not  only  is  the  contract  executed  on  one  side,  but  also  the 
consideration  is  perfected  and  payment  can  be  enforced'*  (citing 
numerous  authorities).  "A  promise  may  be  unenforceable  for  want 
of  mutuality  when  made,  yet  the  promisee  may  render  it  valid  and 
binding  by  supplying  a  consideration  on  his  part  before  the  promise 
is  withdrawn."  This  doctrine  is  well  settled  by  many  adjudged 
cases  cited  by  text-writers. 

It  therefore  seems  perfectly  clear  that  when  this  oflfer  was  signed 
by  Donalson  and  sent  directly  to  the  J.  I.  Case  Threshing  Machine 
Company  for  its  acceptance  or  rejection,  and  the  company  ac- 
cepted it  by  executing  it  according  to  its  terms,  the  oflfer  became  a 
contract  fully  completed  and  mutually  binding ;  and  when  the  com- 
pany performed  its  part  of  the  contract  and  shipped  to  the  defend- 
ant, as  directed,  the  machinery  therein  described,  and  tendered  de- 
livery to  him  at  the  point  of  destination,  he  not  having  withdrawn 
his  proposition  before  the  contract  was  fully  executed  by  the  plain- 
tiff, he  could  not  without  cause  refuse  to  accept  the  machinery.  He 
was  bound  then  to  accept  it  and  to  pay  for  it  as  agreed,  unless  some 
of  the  warranties  relative  to  the  machinery  were  breached. 

The  case  of  Cable  Piano  Co,  v,  Hancock,  2  Oa,  App,  73  (58  S.  E. 
319),  relied  upon  by  the  defendant,  is  distinguishable  from  the 
present  case  on  the  facts.  In  that  case  the  offer  to  buy  the  piano 
described  in  the  written  contract  was  signed  by  the  defendant  and 
delivered  to  the  plaintiff's  salesman,  who  turned  it  over  to  the  com- 
pany's oflBce  for  acceptance.  The  piano  had  already  been  delivered 
into  the  possession  of  the  defendant  for  trial,  subject  to  his  ap- 
proval, and  to  be  paid  for  when  the  contract  was  accepted  by  the 
Cable  Piano  Company.  Before  the  Cable  Company  accepted  the 
contract,  the  defendant  tendered  back  the  piano,  telling  the  plaintiff 
that  he  had  decided  to  cancel  the  order.  Judge  Powell,  in  deliver- 
ing the  opinion  of  the  court,  expressly  states  that  "the  delivery 


Digitized  by  VjOOQ IC 


^pp  ]  OCTOBER   TERM,    1911.  43*3^ 

of  the  piano  tinder  the  contract,  and  acceptance  thereof  by  the  buyer, 
would  have  been  suflBcient  to  make  the  contract  complete.  The 
buyer^s  custody  of  the  piano,  under  the  circumstances  stated,  how- 
ever, did  not  have  this  effect."  And  it  was  held  that  under  the 
facts  of  that  case  the  contract  never  became  mutual,  because  the. 
proposed  buyer  had  a  right  to  withdraw  his  consent  thereto  before 
acceptance  by  the  seller,  and  he  exercised  this  right  before  the  seller 
accepted  the  contract.  There  is  nothing  in  this  decision  that  is  in 
conflict  with  what  is  herein  decided.  For  the  reasons  stated,  we 
conclude  that  the  court  below  erred  in  sustaining  the  demurrer  and 
in  dismissing  the  petition. 

Judgment  reversed.    Pottle,  J.,  not  presiding. 


3464.     Ricks  v.  Briesnick. 

Russell,  J.  The  verdict  rendered  not  being  demanded  by  the  evidence, 
the  discretion  of  the  trial  court  upon  the  first  grant  of  a  new  trial  will 
not  be  controlled. 

Judgment  affirmed.    Pottle^  /.,  not  presiding. 
Decided  January  30,  1912.  * 

Action  for  money  had  and  received;  from  city  court  of  Bruns- 
wick—Judge Krauss.     Fejjruary  24,  1911. 
J.  D.  Sparks,  J.  T.  Powell,  for  plaintiff  in  error. 
Harry  F.  Dunwody,  contra. 


3472.   Metropolitan  Life  Insurance  Co.  v.  Morrow,  for  use,  etc. 

Russell,  J.  1.  An  amendment  making  a  nominal  plaintiff,  who  sues 
for  the  use  of  the  party  originally  named  as  plaintiff,  does  not  make  a 
new  party.  It  merely  truly  characterizes  the  original  plaintiff.  A  us^ 
unable  to  maintain  an  action  in  his  own  name  may  enforce  his  rights 
in  the  name  of  his  assignor,  suing  for  his  use;  and  an  amendment  to 
this  effect  did  not  change  the  cause  of  action  nor  add  a  new  and  dis- 
tinct party  plaintiff.  A.,  K.  d  N.  Ry.  Co.  v.  Smith,  1  Oa.  App.  163  (58 
S.  E.  128) ;  Chapman  v.  Taliaferro,  1  Oa.  App.  238  (58  S.  E.  128). 

2.  One  who,  for  a  valuable  consideration,  divests  liimself  of  the  right  to 
receive  money  due  him,  and  vests  this  right  in  an  assignee  or  transferee, 
can  not,  without  the  consent  of  his  assignee,  reinvest  himself  with  .the 

28 


Digitized  by  VjOOQ IC 


434  OCTOBER   TERM,    1911.  rjo  (Jn^ 

right  to  receive  it.  Nor  can  a  debtor  of  the  asBlgnor,  who  has  notice  of 
the  assignment,  pay  the  debt  to  the  assignor  except  at  his  own  periL 
''It  is  the  estabUshed  rule  in  the  United  States  that  an  assignment  for 
a  valuable  consideration,  with  notice  to  the  debtor,  imposes  on  him  an 
equitable  and  moral  obligation  to  pay  the  assignee."  2  Am.  k  Eng. 
Enc.  of  Law  (2d  ed.),  1097. 
S.  The  cause  of  action  depending,  according  to  the  allegations  of  the  peti- 
tion, upon  the  statement  that  the  defendant  had  notice  of  the  assign- 
ment»  the  court  did  not  err  in  overruling  the  demurrers. 

Judgment  affirmed.    Pottle,  J.,  not  freHding. 
Decided  Januabt  30,  1912. 

Action  on  insurance  policy;  from  city  court  of  Atlanta— Judge 
Beid.    April  7,  1911. 

Smith,  Hammond  &  Smith,  for  plaintiff  in  error. 
Paul  L.  Lindsay,  contra. 


3489.    BALCHIN  v.  JONES. 

1.  K  is  only  when  the  terms  descriptive  of  property  intended  to  be  con- 
veyed by  a  written  instrument  are  manifestly  too  meager,  imperfect, 
or  uncertain  to  serve  as  adequate  means  of  identification  that  the  court 
can,  as  a  matter  of  law,  adjudge  the  description  to  be  insufficient. 
''Whether  such  terms  will  serve  to  identify  the  premises  is  a  question 
of  fact,  and  not  of  law.** 

2.  Parol  evidence  is  admissible  in  aid  of  a  defective  description  of  per- 
sonal property  in  a  bill  of  sale. 

3.  Failure  to  record  in  time  may  subject  the  holder  of  a  bill  of  sale  to  the 
risk  of  loss  by  reason  of  the  superior  diligence  of  the  holder  of 
some  junior  lien  created  by  contract,  but  if  he  really  has  obtained  title 
prior  to  the  creation  of  a  lien  by  law,  his  title  will  not  be  defeated  by 
the  mere  failure  to  record.  It  is  not  essential  to  the  validity  of  a  res- 
ervation of  title  embraced  in  a  written  contract  for  the  sale  of  per- 
sonalty that  the  contract  be  recorded.  A  bill  of  sale  may  be  admis- 
sible as  evidence  though  it  has  not  been  recorded;  and  especially  is  the 
failure  to  record  not  a  good  ground  of  objection  to  its  introduction  when 
there  is  evidence  that  actual  notice  of  it  was  brought  home  to  the 

'  party  sought  to  be  affected  by  the  instrimient. 

4.  The  court  did  not  err  in  overruling  the  objection  as  to  the  attestation 
of  the  bill  of  sale.  Inasmuch  as  the  specific  objection  was  not  made 
that  the  bill  of  sale  was  inadmissible  for  want  of  proof  of  proper  execu- 
tion, the  necessity  for  such  proof  was  waived.  Furthermore,  the  ad- 
mission, in  the  petition  for  certiorari,  that  the  bill  of  sale  was  signed 
by  the  parties  to  whom  it  purported  to  have  been  executed  must  be 
treated  as  an  abandonment  of  the  objection,  upon  the  hearing  in  the 
superior  court. 
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5.  The  requirement  of  |  4203  of  the  Ciyil  Code   (1910),  as  to  atteBtation, 
is  merely  a  provision  for  the  admission  of  the  paper  to  record. 
Decideu  Januabt  30,  1912. 

Certiorari;  from  Elbert  superior  court — Judge  Meadow.  April 
29,  1911. 

Warley  &  Nail,  for  plaintiff.     C,  P.  Harris,  contra. 

BussELL,  J.  H.  P.  B.  Paddock  owed  J.  J.  Balchin  an  open  ac- 
count, and,  absconding,  left  certain  personal  property  in  Elbert 
county.  After  Paddock  had  absconded  Balchin  procured  the  issu- 
ance of  an  attachment,  which  was  levied  on  certain  personal  prop- 
erty of  Paddock's,  described  in  the  attachment.  Later  a  special 
judgment  was  entered  on  this  attachment,  in  favor  of  Balchin 
against  Paddock,  but  it  does  not  appear  that  there  was  any  record 
of  the  execution.  Jones,  the  defendant  in  error,  had  procured  a 
bill  of  sale  from  Paddock,  by  which  the  latter,  for  the  purpose  of 
securing  an  indebtedness  of  $500,  due  by  him  to  Jones  conveyed 
"a  full  and  complete  title"  to  Jones^  his  heirs  and  assigns,  to  "the 
following  property,  to  wit :  all  household  furniture,  pictures,  stove 
and  kitchen  utensils,  wash  pot,  tubs,  canned  fruit,  sewing  machine, 
harness,  fodder,  oats,  etc.,  and  all  articles  not  mentioned  in  the 
above;  also  the  following  in  oflBce:  drugs,  books,  instruments,  etc., 
with  the  exception  of  desk  and  book-case,  property  of  Tunnison  & 
Co.,  and  a  certain  amount  of  instruments,  property  of  Dr.  J.  Mat- 
thews." The  contract  of  sale  recited  that  "this  deed  is  made  and 
executed  in  pursuance  of  the  provisions  of  §  2771  et  sequitur  of  the 
Civil  Code  of  1895,"  and  purported  to  be  signed  also  by  Beulah 
D.  Paddock,  and  to  have  been  executed  in  the  presence  of  John  T. 
Fagan,  "Commissioner  of  Deeds,  Troy,  New  York"  (as  evidenced 
by  that  oflScer's  certificate),  in  January,  1910.  The  fact  that  it  bore 
evidence  of  having  been  recorded  is  immaterial,  because  the  entry 
of  the  clerk  shows  that  it  was  put  to  record  after  the  suing  out  of 
the  writ  of  certiorari  in  this  case.  Balchin's  attachment,  based 
upon  the  ground  that  Paddock  "absconds,"  was,  on  October  15, 
1910,  levied  on  certain  household  effects,  and  also  on  certain  drugs, 
books,  and  instruments,  such  as  were  referred  to  in  the  bill  of  sale 
to  Jones,  as  well  as  on  some  articles  minutely  described  in  the 
levy,  which  were  not  claimed.  Upon  the  levy  of  the  attachment 
Jones  filed  a  claim  to  such  of  the  property  as  was  apparently  within 
the  descriptive  terms  employed  in  the  bill  of  sale.    He  interposed 
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no  claim  to  several  articles  mentioned  in  the  levy.  Joneses  claim  of 
title  was  based  on  the  bill  of  sale  before  mentioned.  On  the  trial 
of  the  claim  case  the  jury  in  the  justice's  court  found  the  property 
not  subject  to  the  lien  of  the  attachment,  and  Balchin's  certiorari, 
complaining  of  error  in  the  justice's  court,  was  overruled.  He  ex- 
cepts to  this  judgment  of  the  superior  court,  and  assigns  error  upon 
each  of  the  grounds  upon  which  error  was  assigned  in  the  petition 
for  certiorari.  As  the  errors  assigned  on  the  judgment  overruling 
the  certiorari  comprise  the  errors  alleged  to  have  been  committed 
on  the  trial  of  the  claim  case  in  the  justice's  court,  and  pertain  to 
the  admission  of  testimony,  it  is  perhaps  proper  that  we  shall  state 
briefly  the  contentions  of  the  plaintiff  in  error  as  to  the  several  rul- 
ings complained  of. 

1.  The  first  objection  urged  by  the  plaintiff  below  against  the 
admission  of  the  bill  of  sale  which  we  have  quoted  was  that  the 
description  of  the  property  intended  to  be  conveyed  was  insufficient 
to  serve  as  means  of  identification,  so  as  to  make  the  instrument  a 
valid  conveyance.  In  support  of  this  contention  he  cites  §  3257 
and  §  4186  of  the  Civil  Code  (1910) ;  Thomas  Furniture  Co.  v. 
T.  &  G.  Furniture  Co.,  120  Qa.  882  (48  S.  E.  333) ;  Broach  v. 
O'Neal,  94  Oa,  475  (3),  (20  S.  E.  113).  We  do  not  think  that  the 
contention  is  sustained  by  the  authorities  cited ;  indeed,  it  appears 
to  be  without  merit.  When  the  description  is  aided  by  parol  evi- 
dence, explanatory  of  the  terms  used  in  the  bill  of  sale,  it  is  such 
as  to  prevent  the  instrument  from  being  void  because  of  insuffi- 
ciency in  the  description  of  the  property  conveyed.  See  Beatty  v. 
Sears,  132  Ga.  516  (64  S.  E.  321) ;  Dulce  v.  Neisler,  134  Ga.  594 
(68  S.  E.  327).  In  Broach  v.  O'Neal,  supra,  cited  by  counsel  for 
the  plaintiff  in  error,  it  was  held  that  "  it  is  only  when  a  descrip- 
tion of  the  premises  is  manifestly  too  meager,  imperfect,  or  uncer- 
tain to  serve  as  adequate  means  of  identification  that  the  court 
can  adjudge  the  description  insufficient  as  matter  of  law."  In  Pat-^ 
terson  v.  Evans,  91  Ga.  799  (18  S.  E.  31),  in  which  mortgaged 
premises  were  described  in  these  terms :  "  two  hundred  and  ninety 
acres,  more  or  less,  of  land  situate  in  the  fifth  district  of  Wilkinson 
county,  upon  which  an  encumbrance  of  $125  exists,  due  October  15, 
1888,  taking  priority  of  this  mortgage ;  also  two  gins  and  one  grist- 
mill located  on  said  described  land,"  the  description  was  held  to 
be  "  very  meager  and  vague,"  but  it  was  ruled  that  "whether  such 
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terms  will  serve  to  identify  the  premises  is  a  question  of  fact,  and 
not  of  law"  (citing  Collier  v.  Vason,  12  Oa.  441,  and  Oatis  v. 
Brown,  59  Oa,  711),  and  that  it  could  not  be  held,  as  a  matter  of 
law,  that  the  description  given  was  so  defective  as  to  render  the 
mortgage  void.  See,  also.  Cherry  Lake  Turpentine  Co.  v.  Lanier- 
Armstrong  Co.,  ante,  339. 

2.  But  even  if  the  description  in  the  bill  of  sale  was  defective, 
parol  evidence  was  admissible  in  aid  of  the  description.  Thomas 
Furniture  Co.  v.  T.  &  C.  Furniture  Co.,  supra.  In  the  first  head- 
note  of  that  decision  it  is  said  that  "In  providing  that  a  mortgage 
or  a  conditional  bill  of  sale  shall  specify  the  property  on  which  it 
is  to  take  eflfect,  the  law  does  not  require  such  a  description  as  will 
serve  to  identify  the  property  without  the  aid  of  parol  evidence." 
There  was,  therefore,  no  error  in  the  admission  of  parol  evidence  in 
aid  of  the  description  contained  in  the  bill  of  sale. 

3.  Balchin's  next  ground  of  objection  to  the  admission  of  the 
bill  of  sale  in  evidence  was  that  "the  plaintiflPs  lien  on  the  prop- 
erty claimed  dated  from  the  levy  of  the  attachment;  and  the  bill 
of  sale,  not  having  been  recorded  before  the  date  of  the  levy,  nor 
even  at  the  time  of  the  trial  of  the  claim  case,  could  not  and 
would  not  put  plaintiflE  on  notice  of  claimant's  interest  in  the 
property  claimed,  based  on  said  bill  of  sale,  and  should  not  be 
admitted  to  defeat  plaintiflPs  lien,  which  was  established  before  the 
record  of  said  bill  of  sale,  plaintiflPs  lien  having  been  established 
by  operation  of  law  and  not  by  contract.""  We  see  no  error  in  over- 
ruling this  objection.  Under  the  terms  of  the  Civil  Code  (1910), 
§  4208,  the  recording  of  a  bill  of  sale  is  not  compulsory;  it  is  merely 
permissive.  The  failure  to  record  in  time  may  subject  the  holder  of 
a  bill  of  sale  to  the  risk  of  loss  by  reason  of  the  superior  diligence 
of  the  holder  of  some  junior  lien  created  by  contract,  but  if  he  really 
has  obtained  title  prior  to  the  creation  of  a  lien  by  law,  his  title  will 
not  be  defeated  by  the  mere  failure  to  record.  Donovan  v.  Simmons, 
96  Oa.  340  (22  S.  E.  966).  In  the  case  at  bar  the  plaintiff  had  a 
judgment  on  an  attachment,  and  this  judgment  had  never  been  en- 
tered upon  any  execution  docket  of  the  county;  and,  as  already 
stated,  Jones's  bill  of  sale  had  not  been  recorded ;  so  neither  party's 
rights  were  dependent  upon  the  record.  In  the  Donovan  case, 
supra,  the  execution,  issued  on  the  judgment  against  James,  was 
entered  on  the  general  execution  docket  on  April  19,  1893,  and  the 
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deed  from  James  to  the  claimants  was  not  filed  for  record  for 
more  than  six  months  thereafter,  nor  until  November  22,  1893. 
In  the  instant  case  the  lien  of  the  attachment  dated  from  the  levy 
on  October  15,  1910,  after  Jones's  bill  of  sale  was  given  (if  at  all) 
on  January  4,  1910.  The  failure  to  record  the  bill  of  sale  afforded 
no  meritorious  ground  of  objection  to  its  admissibility,  and,  under 
the  ruling  in  the  Donovan  case,  supra,  "while  the  failure  to  record 
such  a  deed  might  operate  to  defeat  the  conveyance  as  to  one  who 
purchased  subsequently  of  the  same  vendor  without  notice  of  the 
prior  conveyance,  a  judgment  obtained  against  the  grantor  subse- 
quently to  the  conveyance,  but  entered  upon  the  general  execution 
docket  prior  to  the  record  of  the  deed,  would  not,  merely  by  virtue 
of  such  entry,  become  a  lien  upon  the  property  previously  conveyed." 
Furthermore,  in  the  present  case  there  was  evidence  that  Balchin, 
before  he  sued  out  his  attachment,  had  actual  notice  of  the  bill  of 
sale  held  by  the  defendant,  and  it  would  seem  that  actual  notice 
would  be  as  effectual  and  binding  on  the  plaintiff  as  the  constructive 
notice  afforded  by  the  recording  of  the  bill  of  sale.  In  Cottrell  v. 
MercUnts  Bank,  89  Oa.  508  (15  S.  E.  944),  it  was  held  that  "  The 
retention  of  title  by  the  vendor  in  a  written  contract  of  sale  of 
personal  property,  with  the  condition  aflSxed  that  the  title  is  to  re- 
main in  the  vendor  until  the  purchase-price  shall  have  been  paid, 
though  the  instrument  be  not  recorded  within  the  time  prescribed 
by  law,  will  prevail  over  the  lien  of  a  subsequent  mortgage  on  the 
same  property,  executed  by  the  conditional  vendee  to  a  creditor  who 
gives  credit  and  takes  the  mortgage  without  notice  of  the  vendor's 
title,  the  mortgage  also  not  being  recorded  in  time. ''  In  ruling 
on  the  point  Justice  Simmons  held,  that  "Where  both  parties  fail 
to  record,  both  are  lacking  in  the  diligence  required  by  law  as  a  con- 
dition for  their  protection.  Neither  can  claim  a  better  right  because 
the  other  neglected  to  record.  The  law  puts  them  on  precisely  equal 
terms  in  this  respect.  Neither  having  complied  with  the  require- 
ment to  register,  they  are  left  where  they  would  have  stood  regard- 
less of  the  registry  statutes.  Consequently  the  first  in  time  must 
prevail.  The  same  considerations  in  justice  apply  to  the  case  of  a 
vendor  reserving  title ;  and  it  suflSces  to  say  that  the  statute  mani- 
festly intends  to  put  him  on  the  same  ground  as  a  mortgagee  of  per- 
sonalty." Justice  Simmons  cites  the  case  of  Steen  v.  Harris,  81 
Oa,  681,  as  authority,  and  the  facts  of  that  case  are  veiy  similar  to 
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those  m-4he  case  at  bar.  In  that  case  a  conditional  bUl  of  sale, 
under  which  title  was  reserved  in  a  piano,  had  not  been  recorded. 
The  piano  was  levied  upon  under  an  attachment,  at  the  instance  of 
a  creditor  whose  debt  was  not  made  on  faith  of  the  property,  and 
the  levy  was  made  after  the  conditional  sale  had  been  rescinded  by 
agreement.  The  rescission  terminated  the  relation  of  conditional 
vendor  and  vendee  before  the  attaching  creditor  levied  on  the  prop- 
erty, and  it  was  held  that  "  The  court  erred  in  granting  a  new  trial, 
setting  aside  the  verdict  finding  the  property  not  subject,  for  the 
reaaon  that  the  verdict  rendered  was  warranted  by  the  evidence." 
In  HUl  v.  Ludden,  113  Oa.  320  (38  S.  E.  752),  it  was  held  that  it 
was  not  essential  to  the  validity  of  a  reservation  of  title  embraced  in 
a  written  contract  for  the  sale  of  personalty  that  the  contract  be 
recorded.  The  objection  of  the  present  plaintiff  in  error  upon  this 
point,  as  made  in  the  court  below,  was  not,  strictly  speaking,  a 
proper  objection  to  the  admissibility  of  the  bill  of  sale,  but  was 
rather  an  argument  against  its  priority,  and  was  properly  over- 
ruled. 

4,  6.  The  objection  urged  by  the  plaintiff  in  error  to  the  attesta- 
tion of  the  bill  of  sale,  that  it  was  inadmissible  because  it  purported 
to  have  been  witnessed  by  a  "commissioner  of  deeds,  Troy,  New 
York,"  whereas  the  law  required  that  it  be  executed  before  a  com- 
missioner of  deeds  for  the  State  of  Georgia,  seems  to  be  without 
merit.  The  only  objection  was  to  the  attestation.  No  objection 
based  upon  the  ground  that  the  execution  of  the  instrument  in  ques- 
tion had  not  been  proved  was  made,  and,  by  the  failure  to  object, 
proof  of  the  execution  was  waived.  Bowen  v.  FricJc,  75  Oa.  786 
(3-b).  In  that  case  it  was  held  that  the  proper  exception  to  be 
taken  to  the  introduction  of  the  notes  was  an  objection  that  they 
were  inadmissible  for  want  of  proof  of  execution,  and,  this  specific 
objection  not  being  made,  the  necessity  for  such  proof  was  waived. 
See,  also,  Anderson  v.  CuthbeH,  103  Ga.  771  (30  S.  E.  244),  where 
the  Bowen  case  is  cited,  and  it  is  said  that  "failure  on  the  part 
of  the  defendants  to  object  to  the  introduction  of  the  paper  in  evi- 
dence would  amount  to  a  waiver  of  the  necessity  of  proof  of  its 
execution,  for  the  purpose  of  its  admission  in  evidence."  The  ob- 
jection which  should  have  been  made  was  that  the  execution  of 
the  instrument  had  not  been  proved.  The  objection  actually  made 
only  raised  the  point  that  the  person  purporting  to  attest  the  execu- 
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tioli  was  not  a  subscribing  witness  of  such  a  kind  as  required  by 
law  to  entitle  the  bill  of  sale  to  registry.  Furthermore,  in  the  peti- 
tion for  certiorari,  it  is  admitted  that  this  bill  of  sale  was  signed 
by  H.  F.  B.  Paddock  and  Beulah  Paddock;  and  this  admission  in 
judicio  would  seem  to  have  been  so  binding  upon  the  plaintiff  as  to 
have  amounted  to  an  abandonment  of  this  objection,  on  the  hearing 
before  the  judge  in  the  lower  court.  The  law  relative  to  the  execu- 
tion of  deeds  and  mortgages  out  of  this  State  provides  that  in  or- 
der to  admit  such  a  paper  to  record,  it  shall  be  attested  as  provided 
in  section  4203  of  the  Civil  Code  (1910).  The  claimant  did  not 
contend,  in  the  trial  in  the  court  below,  that  the  bill  of  sale  had 
been  recorded.  As  a  matter  of  fact,  it  had  not  been  recorded,  and, 
therefore,  the  exception  that  the  attesting  witness  was  not  such  a 
one  as  would  have  authorized  the  registry  of  the  bill  of  sale  did  not 
go  far  enough  to  amount  to  a  contention  that  the  bill  of  sale  had  not 
in  fact  been  executed  so  as  to  convey  the  title  of  the  vendor  to  the 
vendee,  even  though  it  might  not  have  been  so  attested  as  to  convey 
notice  to  third  parties. 

The  objection  that  the  bill  of  sale  was  void  on  its  face,  because 
signed  by  the  wife  as  security  for  her  husband,  is  not  insisted  upon 
in  the  brief  of  counsel  for  the  plaintiff  in  error,  and  therefore  must 
be  treated  as  abandoned. 

An  objection  was  interposed  to  testimony  on  the  part  of  the 
claimant  that  he  had  told  Balchin,  before  the  levy  of  the  attach- 
ment, that  he,  Jones,  held  the  bill  of  sale  in  question.  The  objec- 
tion urged  to  this  testimony  was  that  the  only  notice  which,  under 
the  law,  could  or  would  be  binding  on  the  plaintiff,  under  the  facts 
of  the  case,  or  that  could  defeat  his  lien  on  the  property  claimed, 
would  be  notice  given  by  the  record  of  the  bill  of  sale,  and  proof 
of  any  other  notice  than  that  of  the  record  was  inadmissible  in  evi- 
dence on  the  trial  of  the  case  then  before  the  jury.  As  we  have 
already  ruled  that  the  rights  of  Jones,  under  the  bill  of  sale,  if  it 
was  in  fact  executed  prior  in  date  to  the  levy  of  the  attachment, 
would  not  be  affected  by  the  fact  that  the  bill  of  sale  had  or  had 
not  been  recorded  prior  to  the  levy  of  the  attachment,  neither  the 
objection  nor  the  ruling  upon  it  would  seem  to  be  material  in  a 
proper  decision  of  the  case.  The  decision  in  the  Donovan  case, 
su'pra,  is  conclusive  upon  the  point  that  the  registry  act  of  1889 
worked  no  change  in  the  existing  law  as  to  the  priority  of  liens  ac- 
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quired  by  law,  in  a  contest  with  prior  rights  acquired  by  contract. 
But  if  the  matter  is  one  of  any  materiality,  the  rulings  in  Hill  v. 
Ludden,  supra,  and  Cottrell  v.  Merchants  Bank,  supra,  would  at 
least  sustain  the  conclusion  that  the  admission  of  evidence  of  actual 
notice  was  not  harmful  to  the  plaintiff  in  error ;  for  the  reason  that 
the  actual  notice  would  seem  to  be  as  binding  on  the  plaintiff  in 
attachment  as  would  have  been  the  constructive  notice  afforded  by 
the  recording  of  the  bill  of  sale. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3518.     Summers  t;.  Lee^  for  use,  etc. 

Russell,  J.  1.  The  court  erred  in  disallowing  the  defendant's  plea  of 
set-off.  "If  the  plaintiff  8ue»  for  the  benefit  of  another  person,  a  set-off 
against  the  beneficiary  shall  be  allowed."     Civil  Code   (1910),  §  4343. 

2.  There  being  sufficient  evidence  to  authorize  the  inference  that  the  mak- 
ing of  the  note  and  the  deed  by  the  wife,  to  secure  a  loan  to  her,  was 
merely  a  colorable  scheme  by  which  her  separate  estate  was  to  be  sub- 
jected to  the  debts  of  her  husband,  it  was  error  to  direct  the  verdict  for 
the  plaintiff.  Even  if  the  evidence  could  be  said  to  preponderate  in 
favor  of  the  plaintiff,  the  verdict  directed  was  not  demanded;  for  there 
was  testimony  upon  which  the  jury  might  have  found  that  the  plain- 
tiff advanced  the  money 'knowing  that  it  was  to  be  used  to  pay  the  hus- 
band's debts,  including  his  debt  to  the  bank,  and  that  the  entire  trans- 
action was  a  collusive  scheme,  by  which  the  statute  against  suretyship 
on  the  part  of  married  women  might  be  evaded.  Central  Bank'  v.  Al- 
mand,  135  Qa.  231  (69  S.  E.  Ill) ;  MoLeod  v.  Southern  Fertilizer  Co., 
7  Ga.  App.  322  (66  S.  £.  802). 

Judgment  reversed.     Pottle,  J.,  not  presiding. 
Decided  January  30,  1912. 

Complaint ;  from  city  court  of  Atlanta — Judge  Calhoun.    Marcli 

18,  1911. 

A.  0,  &  J.  H.  McCalla,  Munday  &  Cornwell,  for  plaintiff  in  error. 

R.  W.  Milner,  contra. 
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3621.     Stewart  v.  The  State. 

Russell^  J.  It  appearing,  without  contradiction,  from  the  evidenoe  of 
the  prosecutor  that  his  money  was  taken  with  his  knowledge,  the  con- 
viction of  the  plaintiff  in  error  of  the  offense  of  larceny  from  the  per- 
son is  not  sustained,  and  a  new  trial  should  have  been  granted.  Moye 
V.  State,  65  Qa,  754;  Jackson  v.  State,  116  Oa.  578  (42  S.  E.  750)  ; 
Williams  V.  State,  70  S.  E.  890  (9  Ga.  App.  170). 

Judgment  reversed.    Pottle,  J.,  not  presiding. 
Decided  Januabt  30,  1912. 

Indictment  for   larceny;   from   Fulton   superior   court — Judge 

fioan.    June  10,  1911. 

jB.  J.  Jordan,  for  plaintiff  in  error. 

Hugh  M.  Dorsey,  solicitor-general,  contra. 


3806.     FORD  v.  THE  STATE, 

1.  A  violation  of  the  statute  which  forbids  one  to  be  drunk  or  intoxicated 
within  the  curtilage  of  any  private  residence  not  in  his  exclusive  pos- 
session may  be  manifested  by  his  indecent  condition  or  acting.  The  in- 
decent condition  may  exist  in  the  degree  of  the  intoxication,  even  if  there 
be  no  harmful  act  and  no  unbecoming  language  or  loud  and  violent  dis- 
course. « 

2.  The  evidence  authorized  the  verdict  of  guilty. 

Decided  January  30,  1912. 

Accusation  of  misdemeanor;  from  city  court  of  Valdoeta— Judge 
Cranford.    October  13,  1911. 

0.  A.  Whitaker,  S.  M.  Varnedoe,  for  plaintiff  in  error. 

James  M.  Johnson,  solicitor,  contra. 

Russell,  J.  The  only  question  presented  by  this  record  is 
whether  the  mere  fact  that  the  defendant  went  to  the  private  dwell- 
ing-house of  another  in  such  an  intoxicated  condition  that,  in  at- 
tempting aimlessly  to  grab  at  a  little  child,  he  fell  in  the  middle 
of  the  floor,  and,  without  resistance,  was  ejected,  authorized  his  con- 
viction under  §  442  of  the  Penal  Code.  It  is  contended  that  there 
can  be  no  violation  of  this  section  (which  forbids  any  person^s  ap- 
pearing in  an  intoxicated  condition  on  any  public  street  or  within 
the  curtilage  of  any  private  residence),  unless  the  intoxication  is 
made  manifest  by  some  act  or  language  on  the  part  of  the  intoxi- 
cated person.  Counsel  cite  the  rulings  of  this  court  in  Coleman  v. 
State,  3  Oa.  App.  298   (59  S.  E.  829),  Dorsey  v.  State,  7  Oa. 
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App.  366,  372  (66  S.  E.  1096),  Haines  v.  State,  8  Oa.  App. 
631  (70  S.  E.  84),  in  support  of  this  position.  There  is 
no  ruling  in  any  of  these  cases  upon  the  precise  point  here  pre- 
sented, and  certainly  nothing  that  conflicts  with  the  view  that  the 
language  declaring  that  the  intoxicated  condition  may  be  mani- 
fested by  indecent  condition  is  for  any  reason  to  be  disregarded. 
In  the  Coleman  case,  supra,  it  is  true  that  the  defendant  was  shown 
to  have  been  guilty  of  using  profane  language  and  of  doing  other 
acts  which  clearly  demonstrated  that  he  was  drunk;  and,  in  the 
opinion.  Judge  Hill  was  dealing  with  the  facts  as  presented.  But 
the  statement  that  "the  purpose  of  the  statute  is  to  protect  the 
public  streets  and  highways  and  private  residences  not  so  much  from 
the  presence  of  the  drunkard  as  from  the  conduct  of  the  drunkard, 
as  described  in  the  act,"  can  not  be  construed  as  a  ruling  directed 
in  any  sense  to  that  portion  of  the  statute  which  declares  that  the 
intoxication  may  be  manifested  by  indecent  condition  alone ;  for,  in 
commenting  on  the  evidence.  Judge  Hill  states  that  in  the  case  un- 
der discussion,  the  plaintiff  in  error  "made  clearly  manifest  his 
drunken  condition  by  boisterousness,  by  indecent  condition  and  act- 
ing, and  by  loud  and  violent  discourse."  The  Coleman  case  was 
one  in  which  the  numerous  acts  of  the  defendant  overshadowed  any 
reference  to  his  condition  and  pretermitted  any  necessity  for  refer- 
ence to  that  portion  of  the  statute,  but  there  is  certainly  nothing 
said  in  the  opinion  that  could  warrant  the  conclusion  that  the  in- 
toxication forbidden  by  the  statute  might  not  be  manifested  by  the 
indecent  condition  of  the  accused,  without  anything  more  being 
shown.  The  same  is  true  as  to  the  comments  of  the  writer  in  Dor- 
sey  V.  State,  supra.  The  statement  in  the  Dorsey  case,  that  "  one 
may  be  intoxicated  without  violating  the  statute,  provided  he  is 
guilty  of  no  act  which  violates  public  decency,"  is  not  exclusive 
of  such  an  act  as  would  be  committed  if  one  went  to  the  private 
dwelling-house  of  another  in  such  a  condition  of  beastly  intoxica- 
tion as  to  violate  every  rule  of  decency  and  propriety.  The  going 
is  an  act.  The  appearing  within  the  curtilage  of  a'  dwelling-house 
is  an  act  on  the  part  of  the  person  wKo  appears,  and  the  indecency 
would  depend  largely  upon  the  degree  of  the  intoxication.  The  in- 
toxication might,  of  itself,  be  so  complete  as  to  evidence  an  "inde- 
cent condition." 
In  the  Haines  case,  supra,  reference  was  made  to  the  specific 
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charge  upon  which  the  defendant  was  being  tried,  and  to  the  fact 
that  one  of  the  acts  specifically  mentioned  in  the  statute  was  the  use 
of  vulgar,  profane,  and  unbecoming  language;  but  in  a  subsequent 
portion  of  the  opinion  the  writer  said,  that  "to  appear  in  an  intoxi- 
cated condition  in  any  portion  of  the  area  enclosed  by  the  cur- 
tilage, whether  within  or  without  the  dwelling-house,  is  a  violation 
of  the  statute."  It  is  true  that  the  question  then  under  discussion 
was  whether  the  law  penalized  drunkenness  in  a  dwelling-house,  in- 
asmuch as  the  language  used  in  the  statute  was,  "within  the  curti- 
lage of  any  private  residence,"  but  the  language  quoted  from  the 
decision  clearly  indicates  the  opinion  of  this  court  that  it  was  the 
intention  of  the  legislature  to  penalize  the  appearance  of  any  one 
so  intoxicated  as  to  be  in  any  way  offensive,  by  reason  of  such  in- 
toxicated condition,  to  others  at  any  dwelling-house  not  his  own. 
In  the  opinion  of  the  writer,  laws  directed  against  the  abuse  of  in- 
toxicants can  not  be  too  strictly  enforced.  The  writ  of  error  is 
without  merit. 

Judgment  affirmed.      Pottle,  «/.,  not  presiding. 


3862.     TOLES  v.  THE  STATE. 

1.  It  is  a  violation  of  the  law  for  a  person  to  keep  on  hand  intoxicating 
liquors  at  his  place  of  business  when  it  is  closed,  as  well  as  when  it 
is  open  to  the  public  for  the  purpose  of  business. 

2.  As  all  engaged  in  the  commission  of  a  misdemeanor  are  principals,  one 
may  be  guilty  of  keeping  intoxicating  liquor  at  his  place  of  business, 
or  on  hand  at  the  place  of  business,  though  it  be  disclosed  by  the  evi- 
dence that  he  was  not  the  owner  of  the  liquor,  but  merely  kept  it  on 
hand  as  an  employee  or  agent  of  the  owner,  at  the  place  of  business 
wher%  he  worked,  provided  that  it  was  a  public  place  of  business. 

3.  In  contemplation  of  the  general  prohibition  law,  even  a  menial  em- 
ployed by  another  may  have  a  place  of  business.  His  business  may  con- 
sist only  of  discharging  the  duties  devolving  upon  him  under  the  terms 
of  his  employment;  and  the  place  of  business  of  his  employer  will  be 
his  place  of  business  if  it  be.  the  place  where  the  performance  of  his 
duties  is  required. 

4.  The  evidence  authorized  the  verdict. 

Decided  January  30,  1912. 

Accusation  of  misdemeanor ;  from  city  couri;  of  LaUrange— Judge 
Harwell.    November  2,  1911. 

E,  R.  Brad  field,  E.  A,  Jones,  M.  U.  Mooty,  for  plaintiff  in  error. 
Henry  Reeves,  solicitor,  contra. 
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Bdssell,  J.  The  plaintiff  in  error  was  convicted  under  an  ac- 
cusation charging  that  he  was  guilty  of  unlawfully  keeping  on 
handy  at  his  place  of  business,  alcoholic,  spirituous,  malt,  and  in- 
toxicating liquors.  Exception  is  taken  to  the  overruling  of  his  mo- 
tion for  new  trial.  If  the  complaints  urged  therein  against  the 
judge^s  instructions  to  the  jury  are  well  founded,  a  new  trial  would 
result,  even  though  the  evidence  authorized  the  conviction  of  the  de- 
fendant ;  and  for  this  reason  we  shall  first  consider  the  merits  of  the 
exceptions  to  the  charge  of  the  court 

1.  Error  is  assigned  because  the  court  charged  the  jury  as  fol- 
lows: "I  charge  you  that  it  is  a  violation  of  the  law  for  a  person 
to  keep  on  hand  intoxicating  liquors  at  his  place  of  business  at  any 
time ;  it  is  a  violation  of  the  law  to  keep  it  on  hand  when  it  is  open 
to  the  public  for  business ;  and  it  is  a  violation  to  keep  it  on  hand 
when  it  is  closed.  The  decision  cited  by  counsel  only  applies  when 
the  place  of  business  is  used  as  a  residence  and  also  as  a  place  of 
business."  We  find  no  error  in  this  charge.  It  is  a  violation  of 
the  law  for  a  person  to  keep  on  hand  intoxicating  liquors  at  his 
place  of  business  when  it  is  closed,  as  well  as  when  it  is  open  to 
the  public  for  the  purposes  of  business.  The  evidence  in  this  case 
showed  that  at  least  a  portion  of  the  whisky  found  in  the  place  of 
business  where  the  defendant  worked  was  placed  there  in  his  ab- 
sence, and  after  the  place  had  been  closed  for  the  night,  and  this 
place  of  business  had  not  been  opened  the  next  morning  when  the 
oflBcers  entered  it  through  the  window;  so  there  was  no  direct  evi- 
dence that  the  intoxicants  which  the  oflScers  found  had  been  kept 
on  hand  during  the  hours  when  the  place  of  business  was  open. 
The  purpose  of  the  provision  of  the  general  prohibition  law  now 
under  consideration  was  to  prohibit  the  carrying  of  intoxicating  li- 
quor into  a  place  of  business  and  keeping  it  on  hand  during  those 
hours  when  it  was  closed,  as  well  as  during  the  hours  when  it  was 
open.-  The  presence  of  the  intoxicants,  either  at  night  or  in  the 
day,  might  afford  a  pretext  by  which  other  violations  of  the  stat- 
ute would  be  excused.  The  ruling  in  the  Land  case,  5  Oa,  App.  98 
(62  S.  E.  665),  is  not  applicable  to  this  case.  The  ruling  in  that 
case  dealt  with  the  peculiar  facts  disclosed  by  the  record,  but  the 
dissimilarity  between  that  case  and  the  case  at  bar  is  apparent,  in 
that  it  appeared  in  that  case  that  there  was  a  portion  of  the  day 
when  Land's  place  of  business  was  devoted  to  no  other  than  private 
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iise^  being  a  room  used  as  his  sleeping  apartment.  In  the  present 
case  there  is  no  suggestion  that  the  pool-room  where  the  whisky 
was  found  was  closed  at  night  for  all  purposes  other  than  private 
use. 

2.  As  all  engaged  in  the  commission  of  a  misdemeanor  are  prin- 
cipals, one  may  be  guilty  of  keeping  intoxicating  liquors  at  his  place 
of  business,  or  of  keeping  liquor  on  hand  at  the  place  of  business, 
though  it  be  disclosed  by  the  evidence  that  he  was  not  the  owner  of 
the  liquor,  but  merely  kept  it  on  hand  as  an  employee  or  agent  of 
the  owner,  at  the  place  of  business  where  he  worked,  provided  that 
it  was  a  public  place  of  business.  According  to  the  evidence,  Shep 
Toles,  the  defendant,  was  perhaps  only  an  employee  of  one  Yar- 
brough,  employed  to  run  the  pool-room  and  other  accessories  of 
the  business.  It  is  uncontradicted  that  none  of  the  whisky  found 
was  directed  or  marked  in  his  name,  though  all  of  it  was  so  marked 
as  to  indicate  clearly  an  ownership  by  others.  So  it  is  not  perfectly 
plain  that  the  defendant  had  an  interest  in  the  ownership  of  the 
whisky.  But  granting  that  he  had  none,  there  was  evidence  to  the 
effect  that  he  kept  the  place  of  business  for  Yarbrough ;  and  it  is 
very  plain,  from  the  quantity  of  empty  whisky  barrels,  similar  to 
those  found  to  be  full,  that  Toles  not  only  knew  that  whisky  was 
being  kept  at  the  place  of  business,  but  aided  as  an  employee  in 
keeping  it  on  liand. 

The  point  is  made  that  the  evidence  shows  that  the  pool-room, 
if  a  place  of  business  at  all,  belonged  to  Yarbrough,  and  that,  be- 
ing Yarbrough's  place  of  business,  it  would  not  be  an  offense,  under 
the  terms  of  the  general  prohibition  law,  for  another  person  (Toles 
for  instance),  who  merely  worked  or  was  employed  there,  to  keep 
intoxicating  liquors  on  hand  there;  for  the  reason  that  the  statute 
only  forbids  that  one  shall  keep  intoxicating  liquors  on  hand  at  his 
own  place  of  business,  and  if  this  place  of  business  belonged  to 
Yarbrough,  then  Toles  would  violate  no  law  by  keeping  intoxicating 
liquor  on  hand  there.  Upon  this  subject  we  approve  the  charge  of 
the  court,  which  was  as  follows :  "  In  order  for  you  to  find  the  de- 
fendant guilty,  it  would  not  be  necessary  to  show  that  the  defend- 
ant was  the  owner  of  the  liquor  which  was  found,  if  any  was  found. 
If  the  jury  should  find,  from  the  evidence,  that  it  was  Yarbrough's 
business,  that  he  was  owner  of  the  liquor  which  was  found,  if  any 
was  found,  and  if  they  further  find  that  defendant,  as  an  employee 
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or  agent  of  Yarbrough,  being  hired  by  Yarbrough  to  run  the  busi- 
ness, kept  intoxicating  liquor  on  hand  at  this  place  of  business  where 
he  worked,  and  the  same  was  a  public  place  of  business,  in  Troup 
county,  on  or  about  the  date  alleged  in  the  accusation,  he  would  be 
guilty  of  a  violation  of  the  law."  These  instructions  follow  our 
ruling  in  Hendrix  v.  State,  5  Oa.  App.  819  (63  S.  E.  939),  in  which 
we  held  that  "Where  the  evidence  shows  that  the  intoxicating  li- 
quor sold  or  furnished  at  the  place  of  business  in  question  was  in  the 
entire  charge  of  the  accused,  it  is  not  error  for  the  judge  to  instruct 
the  jury  that  if  the  defendant  assented  to  the  furnishing  of  the  in- 
toxicating liquor  in  question,  he  might  be  found  guilty."  The  two 
cases  are  so  similar  that  the  ruling  in  the  Hendrix  case  is  cmitrol- 
ling  in  this. 

3.  Furthermore,  in  contemplation  of  the  general  prohibition 
law,  even  a  menial  employed  by  another  may  have  a  place  of  busi- 
ness. His  business  may  consist  only  of  discharging  the  duties  de- 
volving upon  him  under  the  terms  of  his  employment,  and  the 
place  of  business  of  his  employer  may  be  his  own  place  of  business, 
if  this  be  the  place  where  his  duties  are  performed. 

4.  There  being  no  merit  in  the  assignments  of  error  upon  the 
charge  of  the  court,  it  is  very  plain  that  the  jury  were  authorized, 
under  the  evidence  adduced,  to  convict  the  defendant.  While  it  is 
true  that  apparently  the  16  barrels  of  whisky  found  in  the  pool- 
room run  by  him  had  been  shipped  to  others  than  himself,  and  were 
found  marked  in  their  name,  and  granting  that  the  pool-room 
where  the  whisky  was  found  was  owned  by  Yarbrough,  still  there 
was  evidence  that  Toles  was  employed  to  manage  and  run  the  pool- 
room, and  that  he  'did  so.  The  evidence  does  not  disclose  whether 
Toles  was  jointly  interested  in  the  ownership  of  the  whisky,  or  of 
the  pool-room,  or  was  only  an  employee,  but  there  are  a  number  of 
circumstances  in  the  evidence  which  would  liave  authorized  the 
jury  to  infer  that  Toles  assented  to  the  keeping  of  the  whisky  on 
hand  in  his  place  of  business  in  which  he  was  interested,  and  cer- 
tainly that  he  aided  in  keeping  and  furnishing  intoxicating  liquor 
at  a  public  place,  if,  being  in  charge  of  this  pool-room,  as  testi- 
fied, he  permitted  it  to  be  kept  there.  The  evidence  authorized  the 
verdict.  Judgment  affirmed. 
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3863.     CENTBAL  GEORGIA  POWEB  CO.  v.  THE  STATE. 

The  special  presentment  in  this  ease  was  not  subject  to  the  demurrer  filed 

by  the  defendant,  and  the  court  did  not  err  in  overruling  the  same. 

Decided  January  30,  1912. 

Indictment  for  misdemeanor;  from  city  court  of  Covington — 
Judge  Whaley.    November  2,  1911. 

Walter  F.  Johnson,  Greene  F.  Johnson,  for  plaintiff  in  error. 

Pottle,  J.  A  special  presentment  was  returned  by  the  grand 
jury  of  Newton  county  against  the  Central  Georgia  Power  Com- 
pany, charging  it  with  a  violation  of  the  Penal  Code  (1910), 
§  681*  The  court  overruled  the  demurrer  to  the  presentment,  and 
error  is  assigned  upon  this  judgment. 

The  presentment  alleged,  that  the  accused,  on  the  16th  day  of 
September,  1911,  in  the  county  of  Newton,  "  with  force  and  arms 
did  erect,  and  did  continue,  after  notice  to  abate  it,  a  nuisance 
which  tends  to  annoy  the  community,  and  which  tends  to  injure  and 
which  does  injure  the  health  of  the  citizens  in  general,  by  then  and 
there  creating  and  causing  a  pond  of  water  to  overflow  and  stand 
upon  an  area  of  land  of  three  thousand  acres,  which  pond  contains 
logs,  stumps,  limbs,  and  growing  and  decaying  matter,  and  is  pro- 
ducing malaria,  large  quantities  of  mosquitoes,  and  creating  poisons 
in  the  air,  and  causing  sickness  and  disease  in  the  community  sur- 
rounding said  pond  in  said  county.'*  The  demurrers  were  to  the 
effect  that  the  special  presentment  failed  to  set  out  any  offense 
against  the  law ;  that  it  failed,  to  describe  the  nature  and  character 
of  the  nuisance,  or  the  location  of  the  nuisance;  that  it  failed  to 
set  out  either  literally  or  in  substance  the  notice  to  abate,  or  the 
person  to  whom  the  notice  was  given,  or  when  the  notice  was  given, 
and  further  failed  to  set  out  the  oflBcer  or  agent  of  the  defendant 
company  to  whom  the  notice  was  given;  that  it  failed  to  describe 
the  character  of  the  poisons  in  the  air,  alleged  to  have  been  created, 
or  the  nature  and  character  of  the  sickness  and  disease  alleged  to 
have  been  caused  by  the  nuisance,  or  who  were  made  sick,  or  when 
and  where  the  sickness  and  disease  ensued;  that  it  failed  to  allege 
that  the  nuisance  "  damages  all  persons  who  come  within  the  sphere 
of  its  operation ;"  that  it  failed  to  set  out  the  manner  in  which  the 
pond  of  water  referred  to  in  the  presentment  was  created  and  caused 
to  overflow;  that  it  failed  to  describe  the  pond  by  boundaries,  or 
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other  description,  or  to  identify  the  particular  stream,  the  obstruc- 
tion of  which  caused  the  pond ;  that  it  f aOed  to  allege  that  the  ma- 
laria and  large  quantities  of  mosquitoes  in  the  air  injured  the  health 
of  the  citizens  in  general,  and  failed  to  allege  that  the  nuisance 
complained  of  is  a  public  nuisance. 

We  do  not  think  any  of  the  grounds  of  the  demurrer  are  well 
taken.  Section  681  of  the  Penal  Code,  under  which  the  special 
presentment  was  returned,  is  in  the  following  language:  "Any 
person  who  shall  erect,  or  continue  after  notice  to  abate,  a  nuisance 
which  tends  to  annoy  the  community,  or  injure  the  health  of  the 
citizens  in  general,  or  to  corrupt  the  public  morals,  shall  be  guilty 
of  a  misdemeanor."  While  the  statute  makes  criminal  the  erec- 
tion, or  maintenance  after  notice  to  abate,  of  a  public  nuisance,  it 
is  aimed  at  the  particular  kind  of  a  public  nuisance  described  in 
the  statute,  to  wit,  one  which  "tends  to  annoy  the  community,  or 
injure  the  health  of  the  citizens  in  general,  or  to  corrupt  the  pub- 
lic morals."  The  erection,  or  maintenance  after  notice,  of  a  nui- 
sance such  as  is  described  in  this  statute  is  unlawful  without  refer- 
ence to  whether  it  is  such  a  public  nuisance  as  is  described  in  the 
Civil  Code  (1910),  §  4457.  An  indictment  is  suflBcient  which 
charges  an  offense  in  the  language  of  the  statute,  and  in  which  the 
acts  alleged  as  constituting  the  offense  are  described  with  sufficient 
fullness  to  put  the  defendant  on  notice  of  the  offense  with  which 
he  is  charged.  Glover  v.  State,  126  Oa.  594  (1),  (55  S.  E.  592). 
It  is  not  necessary  that  the  evidence  should  be  set  out  in  the  in- 
dictment ;  it  is  only  necessary  that  the  offense  should  be  charged  in 
the  language  of  the  code,  or  so  plainly  that  the  nature  of  the  charge 
can  be  easily  understood  by  the  jury.  Dowda  v.  State,  74  Oa,  12 
(2).  Tested  by  these  rules,  we  think  that  the  demurrer  was  prop- 
erly overruled.  The  nuisance  is  described  as  being  a  pond  located 
in  the  county  in  which  the  indictment  was  found,  and  it  is  suf- 
ficiently alleged  how  and  in  wliat  manner  this  pond  has  become  a 
nuisance.  It  was  certainly  not  necessary  to  describe  the  particular 
kind  of  poisons  in  the  air,  or  the  particular  disease  or  sickness 
which  had  been  caused  in  the  community  surrounding  the  pond, 
nor  who  were  made  sick.  It  is  earnestly  insisted  by  able  counsel  for 
the  plaintiff  in  error  that  the  indictment  should  have  specified  and 
described  the  particular  notice  to  abate,  alleged  to  have  been  given, 
the  person  by  whom  it  was  given,  and  the  person  to  whom  it  was 
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given.  It  is  to  be  noted  that  the  statute  does  not  require  any  par- 
ticular kind  of  notice.  It  means,  of  course,  actual  notice,  either 
written  or  oral,  but  any  such  notice  given  to  any  person  competent 
to  receive  it  would  be  sufficient  under  the  statute.  In  order  to  make 
out  this  case,  it  would  be  necessary  for  the  State  to  prove  notice  to 
a  person  authorized  to  receive  it  on  behalf  of  the  defendant  com- 
pany, and  such  a  notice  as  would  be  regarded  a  compliance  with 
the  provisions  of  the  statute  under  which  the  indictment  was 
framed. 

It  is  argued  by  counsel  for  the  plaintiff  in  error  that  the  power 
company  had,  the  right,  under  the  laws  of  this  State,  to  build  and 
maintain  a  pond  and  dam  in  connection  with  the  operation  of  its 
business,  and  it  is  insisted  that,  having  the  right  to  do  this,  the 
State  can  not  indict  and  punish  it  for  an  act  which  it  was  authorized 
to  perform.  But  manifestly  no  such  question  as  this  can  arise  upon 
demurrer  to  this  indictment.  If  the  point  is  well  taken,  it  can  be 
made  in  defense  to  the  indictment  when  the  defendant  is  put  on 
trial.  The  defendant  is  sufficiently  informed  of  the  nature  and 
character  of  the  offense  alleged  against  it,  and,  in  our  opinion,  the 
allegations  of  the  presentment  are  sufficient  as  against  the  demurrer 
filed  by  the  defendant.  Judgment  affirmed. 


3867.    Kirk  v.  The  State. 

Hill,  C.  J.  The  discretion  of  the  court  in  refusing  to  grant  a  new  trial 
on  an  extraordinary  motion  therefor,  based  on  alleged  newly  discovered 
testimony,  was  properly  exercised,  where  it  appeared  that  the  testi- 
mony alleged  to  be  newly  discovered  was  substantially  the  same  as  in 
the  original  motion  for  a  new  trial,  made  on  the  same  ground,  and 
was  only  cumulative  and  impeaching  in  character,  and  would  probably 
not  produce  a  different  verdict  on  a  second  trial. 

Judgment  affirmed 
DEaoED  January  30,  1912. 

Accusation  of  sale  of  liquor;  from  city  court  of  Carrollton — 

Judge  Beall.    November  4,  1911. 

Buford  Boykin,  for  plaintiff  in  error. 

C.  E.  Roop,  solicitor,  contra. 


Digitized  by  VjOOQ IC 


^pp  ]  OCTOBER  TERM,  1911.  45^ 

3868.    Boyd  v.  The  State. 

Russell,  J.  The  dwelling-house  of  a  landlord  is  not  the  place  of  busi- 
ness of  a  cropper,  in  the  contemplation  of  the  act  of  19 10, (6a.  Laws, 
1910,  p.  134),  which  prohibits  one  from  carrying  around  a  pistol  with- 
out a  license  ** outside  of  his  own  home  or  place  of  business.**  Especially 
is  this  true  where  it  affirmatively  appears  that  the  cropper  did  not  live 
in  the  house  with  his  landlord,  but  lived  in  a  different  dwelling.  The 
verdict  of  guilty  was  fully  authorized.  Judgment  affirmed. 

Decided  Januabt  30,  1912. 

Accusation  of  carrjdng  pistol  without  license;  from  city  court  of 

LaGrange — Judge  Harwell.     November  2,  1911. 

M.  U.  ilooty,  for  plaintiff  in  error. 

Henry  Beeves,  solicitor,  contra. 


3876.    Sewell  v.  The  State. 

POTTLB,  J.    The  evidence  was  sufficient  to  authorize  the  verdict.    The  al- 
leged newly  discovered  evidence  was  merely  cumulative  and  impeaching 
in  its  character,  and  the  court  did  not  abuse  its  discretion  in  over- 
ruling the  motion  for  a  new  trial.  Judgment  affirmed. 
Decided  Januabt  30,  1912. 

Indictment  for  bigamy;  from  Coweta  superior  court — Judge  R. 

W.  Freeman.    November  13,  1911. 

J.  C.  Newman,  for  plaintiff  in  error. 

J.  B.  Terrell,  solicitor-general,  contra. 


3877.    CHENEY  v.  THE  STATE. 

The  act  of  1910  (Acts  1910,  p.  134)  makes  it  a  misdemeanor  for  a  per- 
son "to  carry  around  with  him  on  his  person,  or  to  have  in  his  manual 
possession  outside  of  his  own  home  or  place  of  business,**  ''any  pistol 
or  revolver,  without  first  taking  out  a  license  from  the  ordinary"  of 
the  county  of  the  party's  residence.  Where  the  accused  had  a  pistol 
in  his  manual  possession,  on  the  public  road,  without  the  license  thus 
required,  the  case  was  within  the  express  terms  of  the  act;  and  it  would 
constitute  no  defense  that  his  possession  was  only  temporary,  and  solely 
for  the  purpose  of  transporting  the  pistol  and  delivering  it  to  the 
owner,  who  had  previously  left  it  at  the  home  of  the  accused. 
Decided  Januabt  30,  1912. 
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Certiorari;  from  Putnam  superior  court— Judge  J.  B.  Park. 
November  11,  1911. 

Roy  D.  Stuhbs,  for  plaintiff  in  error. 

Joseph  E.  Pottle,  solicitor-general,  S.  T.  Wingfield,  contra. 

Hill,  C.  J.  Sid  Cheney  was  convicted  of  a  violation  of  the  act 
approved  August  12,  1910  (Acts  1910,  p.  134),  entitled:  "An  act 
to  prohibit  any  person  from  having  or  carrying  about  his  person,  in 
any  county  in  the  State  of  Georgia,  any  pistol  or  revolver  without 
first  having  obtained  a  license  from  the  ordinary  of  the  county  of 
said  State,  in  which  the  party  resides,"  etc.  On  his  trial  the  evi- 
dence cleariy  showed— indeed,  it  was  not  denied — that  he  had  a 
pistol  in  his  manual  possession  on  the  public  road  of  the  county  in 
which  he  was  indicted,  and  that  he  had  not  the  license  required  by 
the  statute.  The  defense  relied  upon,  based  alone  upon  the  defend- 
ant's statement  to  the  jury,  was  that  the  pistol  had  been  left  at  his 
house  by  a  neighbor,  to  whom  it  belonged,  and  that  he  was  carrying 
it  to' the  house  of  the  owner  for  the  purpose  of  delivering  it  to  him, 
and  was  not  carrying  it  about  his  person  within  the  purview  of  the 
statute,  and  therefore  was  not  violating  its  terms ;  and  he  requested 
the  couri;  to  instruct  the  jury  to  the  effect  that  if  they  believed,  un- 
der the  evidence,  that  he  had  the  pistol  in  his  manual  possession  on 
the  occasion  referred  to,  for  the  sole  purpose  of  returning  it  to  its 
owner,  it  would  be  their  duty  to  acquit  him.  The  refusal  to  give 
this  instruction  is  assigned  as  error. 

The  judge  instructed  the  jury  that  if  they  believed,  under  the 
evidence,  beyond  a  reasonable  doubt,  that  the  accused  had  this  pis- 
tol in  his  manual  possession  outside  of  his  home,  or  place  of  business, 
no  matter  for  what  purpose,  without  first  having  obtained  the  li- 
cense required  by  law,  they  would  be  authorized  to  find  a  verdict  of 
guilty.  This  statement  of  the  law  was  too  strong,  but,  under  the 
facts  of  this  case,  it  was  harmless.  The  object  of  the  law  is  to  pro- 
hibit any  person  without  the  license  required  from  having  about 
his  person  or  carrying  around  in  his  possession  a  pistol  or  revolver. 
The  proviso  that  he  may  have  in  his  manual  possession  a  pistol  at 
his  own  home  or  place  of  business  is  the  only  exception  made  by  the 
terms  of  the  act.  While  statutes  must  be  given  a  reasonable  con- 
struction for  the  purpose  of  carrying  out  the  legislative  intent,  they 
should  never  be  so  liberally  interpreted  as  to  render  ineffective  this 
intent.     It  certainly  would  afford  the  very  broadest  latitude  for 
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the  evasion  of  the  terms  and  purposes  of  the  act  in  question,  if  it 
should  be  held  that  a  person  without  the  license  required  by  the 
statute  could  be  allowed  to  take  a  pistol  and  carry  it  on  his  person  j^ 
and  in  his  manual  possession  from  his  own  home,  for  the  purpose  V 
of  delivering  it  to  the  alleged  owner  of  the  pistol,  who  resided  else- 
where, and  especially  where  the  alleged  owner  lived  at  some  distance 
from  him. 

The  law  does  not  state  how  long  a  person  shall  have  in  his  man- 
ual possession  and  carry  about  his  person  a  pistol  or  revolver,  to 
constitute  a  violation  of  the  statute.  It  simply  provides  that  "it 
shall  be  unlawful  for  any  person  to  have  or  carry  about  his  person, 
in  any  county  of  the  State  ^f  Georgia,  any  pistol  or  revolver,  with- 
out first  taking  out  a  license  from  the  ordinary"  of  the  county  in 
which  he  resides ;  and  the  only  exception  to  the  act  is  that  he  may 
have  the  pistol  in  his  manual  possession  while  in  his  own  home  or 
own  place  of  business,  without  taking  out  the  license.  If  he  carries 
the  pistol  around  on  his  person,  or  has  it  in  his  manual  posses- 
sion elsewhere  without  the  license,  he  violates  the  express  terms  of 
the  law.  It  may  be  true  that  the  purpose  of  the  statute  was  to 
lessen  the  pernicious  habit  of  carrying  on  the  person  a  pistol,  and 
to  supplement  the  law  forbidding  the  having  and  carrying  about 
the  person  of  pistols  or  revolvers  concealed;  but  if  the  evil  habit 
could  not  be  shown  without  proof  of  mo^  than  one  act  of  having 
on  the  person  a  pistol,  the  object  of  the  law  would  be  defeated ;  and 
this  court  will  not  construe  the  statute  with  such  latitude  as  would 
not  only  make  evasion  easy,  but  would  render  the  act  practically  in- 
effective. 

Besides,  the  express  language  of  the  statute  forbids  the  manual 
possession  of  a  pistol  outside  of  the  psTtfs  home  or  place  of  busi- 
ness without  the  license ;  and  while  it  may  be,  as  suggested  by  Mr. 
Justice  Lumpkin  in  Strickland  v.  Siate,  137  (?a.  1  (72  S.  E.  260), 
a  too  narrow  and  strict  construction  to  hold  that  the  act  would  be 
violated  by  picking  up  a  pistol  that  had  fallen  from  the  window  of 
his  house  on  the  public  street,  for  the  purpose  of  carrying  it  back 
into  his  house,  or  in  similar  cases  of  emergency,  yet  it  certainly 
can  not  be  reasonably  contended  that' the  act  is  not  clearly  violated 
under  the  facts  of  this  case.  Jvdgment  affirmed. 
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3878.     RICE  V.  CITY  OF  MOULTRIE. 

The  petition  for  certiorari  alleging  that  bond  and  security  were  given  as 
required  by  law,  and  having  been  duly  sanctioned,  and  it  not  affirma- 
tively appearing  from  the  answer  of  the  mayor,  or  otherwise  from  the 
record,  that  this  allegation  was  untrue,  the  court  erred  in  dismissing 
the  certiorari  upon  the  ground  that  bond  and  security  had  not  been 
given  by  the  applicant  as  required  by  law. 

Decided  January  30,  1912. 

Certiorari;  from  Colquitt  superior  court— Judge  Thomas.  No- 
vember 4,  1911. 

L.  D.  Moore,  for  plaintiff  in  error. 

A.  B.  Buxton,  J.  D.  McKenzie,  contra. 

BussELL,  J.  So  far  as  appears  from  the  record,  the  certi- 
orari bond  required  by  law  had  been  filed  with  the  clerk  of  the  mu- 
nicipal court  as  provided  by  law.  The  clerk  of  the  municipal  court 
had  so  certified,  and  this  certificate  was  attached  to  the  petition. 
The  answer  of  the  mayor,  while  not  affirming,  did  not  deny  the  al- 
legation of  the  petition  for  certiorari,  or  the  certificate  of  the 
clerk  of  the  mayor's  court;  consequently  it  was  error  to  dismiss 
the  certiorari  upon  the  ground  that  the  clerk  of  the  mayor's  court 
had  not  approved  the  bond  filed  in  the  case.  The  petition  for 
certiorari  alleged,  and  the  certificate  of  the  clerk  of  the  mayor's 
court  confirmed  the  statement,  that  the  very  bond  required  by  law 
had  been  given ;  and  nothing  appears  in  the  record  to  dispute  this 
statement. 

.The  ruling  would  be  different  if  it  appeared  from  the  record  that 
the  judge  of  the  superior  court,  as  he  can  do  {Stallworth  v.  Macon, 
125  Oa.  250,  54  S.  E.  142),  had  made  an  investigation  into  the 
facts  in  relation  to  the  bond,  and  upon  such  investigation  had 
discovered  (either  because  of  failure  to  recite  the  proper  conditions, 
as  in  Roach  v.  Atlanta,  7  Ga.  App.  172,  66  S.  E.  484,  or  because  it 
was  approved  by  the  mayor  instead  of  the  clerk,  or  for  some  other 
reason)  that  the  bond  had  not  been  given  as  required.  In  the 
present  case  we  learn  this  fact  from  the  brief  of  the  counsel  for  the 
defendant  in  error,  but  the  fact  does  not  appear  from  the  record, 
nor  is  it  certified  in  the  bill  of  exceptions  that  such  is  the  fact,  so 
that  this  court  may  know  that  such  is  the 'truth  of  tlie  case,  and  that 
for  that  reason  the  judge  of  the  superior  court  dismissed  the  certi- 
orari. Judgment  reversed. 
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3885.     MARTIN  v.  THE  STATE. 

1.  In  a  criminal  case  the  trial  is  not  completed  until  a  verdict  has  been 
rendered. 

2.  Where  the  judge  presiding  in  a  criminal  trial  leaves  the  county  of  the 
trial  while  the  jury  is  deliberating  upon  its  verdict,  and  goes  to  an 
adjoining  county,  the  pending  trial  is  vitiated,  and  a  verdict  thereafter 
returned  by  the  jury  is  a  nullity. 

3.  The  assignments  of  error  other  than  those  ruled  upon  above  are  with- 
out merit. 

Decided  Januabt  30,  1912. 

Indictment  for  sale  of  liquor;  from  Decatur  superior  court—. 
Judge  Frank  Park.    November  16,  1911. 

0.  Q.  Bower,  for  plaintiff  in  error. 

W.  E.  Wooten,  soKcitor-general,  F.  A.  Hooper,  contra. 

BussELL,  J.  It  appears,  from  the  evidence,  that  in  the  trial  of 
the  plaintiff  in  error  "the  jury  retired  about  7  o'clock  in  the  even- 
ing, to  consider  their  verdict,  and  that  the  presiding  judge  there- 
upon left  the  jurisdiction  of  Decatur  county,  and  went  to  Grady 
county  to  grant  a  charter  in  a  county  other  than  that  which  the 
defendant  was  being  tried  in."  In  the  motion  for  new  trial  the 
facts  are  stated  as  above,  and  the  complaint  is  made  that  the 
verdict  is  contrary  to  law  by  reason  thereof.  The  question  pre- 
sented by  the  record,  therefore,  is  whether  the  fact  that  the  judge 
left  the  county  where  the  trial  was  being  conducted  and  the  jury 
were  deliberating  upon  their  verdict,  and  went  to  a  different  coimty, 
to  perform  another  official  duty,  so  vitiates  the  trial  as  to  avoid  the 
iinding  of  the  jury. 

It  must  be  admitted  that  any  absence  of  the  presiding  judge 
while  the  trial  is  going  on  is  an  irregularity,  and  if  the  question 
were  an  open  one  we  should  hold  that  any  absence  of  the  judge,  no 
matter  how  brief,  necessarily  suspends  a  pending  judicial  proceed- 
ing. But,  under  rulings  of  the  Supreme  Court,  there  are  occasions 
when  a  temporary  absence  of  the  judge,  even  though  the  trial  is  in 
active  progress  and  the  jury  has  not  retired,  can  not  be  said  to  be 
harmful  to  either  party.  0' Shields  v.  State,  81  Ga.  301  (6  S.  E. 
426) ;  Pntchett  v.  State,  92  Ga,  65  (18  S.  E.  536).  The  Supreme 
Court  in  Home  v.  Rogers,  110  Ga.  362,  370  (35  S.  E.  715,  49 
L.  R.  A.  176),  held  that  a  mere  temporary  absence  of  the  judge, 
where  he  was  within  the  call  of  the  jury,  was  not  such  an  irregu- 
larity as  would  necessitate  a  new  trial.    It  has  also  held  that  a  tem- 
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porary  absence  out  of  sight,  within  hearing  of  what  was  going  on 
in  the  court-room,  did  not  aflfect  the  trial,  when  this  temporar>' 
withdrawal  of  the  judge  occurred  during  the  argument  of  counsel. 
It  is  to  be  noted,  however,  that  in  deciding  the  Home  case,  supra, 
the  rulings  in  the  0' Shields  and  Pritchett  cases,  supra,  were  criti- 
cised and  disapproved,  and  these  earlier  rulings  were  followed  only 
in  the  absence  of  an  application  to  review  them.  In  the  present  in- 
stance, however,  the  judge  went  beyond  the  jurisdiction  of  the  court 
in  which  the  trial  was  pending.  The  jurors  could  not  be  saidjx> 
have  been  even  constructively  in  his  presence,  and  the  presence  of 
the  judge  was  indispensable  to  the  legality  of  the  court.  If  there 
is  no  judge,  there  is  no  court. 

It  is  not  apparent  that  the  defendant  in  the  present  case  was 
hurt  by  the  absence  of  the  judge.  Tlie  testimony  adduced  on  the 
trial  fully  authorized  the  conviction  of  the  defendant,  and  there 
is  ijo  evidence  that  the  verdict  was  affected  by  any  improper  in- 
fluence or  contact  on  the  part  of  bystanders  or  others,  or  that  they 
knew  that  the  judge  was  absent  from  the  county,  or  that  their 
finding  was  in  any  way  affected  by  that  fact..  It  is  naturally  sug- 
gested that  the  trial  had  progressed  so  far  that  the  presence  of  the 
judge  was  no  longer  necessary,  until  the  jury  might  return  into 
court,  and  that,  as  it  was  not  necessary  that  the  judge  should  re- 
main at  the  court-house  until  notified  that  the  jury  desired  to  re- 
turn a  verdict,  it  could  not  matter  if,  in  the  judge^s  desire  to  per- 
form other  duties  of  importance  in  an  adjoining  county,  he  should 
go  there,  instead  of  remaining  at  his  hotel  or  some  other  house, 
within  reach  of  the  jury.  It  was,  no  doubt,  upon  the  latter  theory 
that  the  learned  trial  judge  acted,  and  the  recital  of  the  assignment 
of  error  evidences  his  diligence  in  the  discharge  of  his  judicial 
duties. 

However,  as  a  criminal  trial  is  not  completed  until  the  verdict 
has  been  rendered,  the  question  which  really  arises  is  whether  it  is 
not  necessary,  in  order  to  preserve  unimpaired  the  right  of  tria}  by 
jury,  that  injury  be  presumed  from  the  violation  of  any  of  those  or- 
derly rules  which  safeguard  the  right.  It  seems  to  us  that  injury 
is  to  be  presumed,  in  so  important  a  matter  as  trial  by  jury,  even 
in  the  absence  of  proof  to  that  effect,  where  injury  is  likely  to 
result  from  an  infraction  of  a  general  rule,  and  especially  such  an 
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important  one  as  that  which  looks  to  the  present  personal  super- 
vision and  control  of  the  presiding  judge  as  a  sine  qua  non  of  a  legal 
trial.  There  can  be  no  trial  without  a  judge.  The  case  must  be 
tried  in  Decatur  county.  Naturally  we  conclude  that  when  the 
judge  left  Decatur  county  and  went  to  Grady  county  to  open  a 
special  court,  to  grant  a  charter  in  that  county,  the  court  ceased, 
for  the  time  being  at  least,  to  exist  in  Decatur  county,  and  that 
all  that  was  done  during  the  absence  of  the  judge  was  nugatory  and 
void.  A  temporary  absence  of  the  judge,  such  as  has  been  referred 
to  in  the  cases  cited  above,  involved  his  presence  at  a  point  where  he 
was  easily  accessible  to  the  parties,  counsel,  officers  of  court,  and  the 
jury.  Where  the  judge  is  within  call  of  the  jury  and  physically 
absent,  but  at  a  place  so  near  by  that  he  can  easily  return  if  needed, 
he  may  be  presumed  to  be  constructively  present  at  the  court-house, 
but  this  presumption  can  not  be  indulged  when  the  judge  goes  to  a 
place  beyond  the  jurisdiction  of  the  court  in  which  the  trial  is  be- 
ing had.  Where  the  judge  is  not  only  physically  out  of  the  pres- 
ence of  the  jury,  but  also  absent  in  a  legal  sense,  and  at*such  a  point 
as  to  be  beyond  the  reach  of  the  other  essential  component  but  sub- 
ordinate parts  of  the  court,  which  should  be  subjected  to  his  super- 
vision, the  court  is  necessarily  dissolved  pro  tempore,  at  least  so  far 
as  the  trial  first  pending  is  concerned. 

Judgment  reversed. 


3886.    Brown  v.  The  State. 

Pottle,   J.     The   evidence   authorized   the   verdict.    Judgment  affirmed. 
Decided  Janttabt  30,  1912. 

Accusation  of  abandonment  of  child;  from  city  court  of  St. 
Marys— Judge  Atkinson.     October  17,  1911. 

Emmett  McElreath,  John  J.  Moore,  E,  W.  Brinhins,  for  plaintiff 
in  error. 

S.  C.  Townsend,  solicitor,  contra. 
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3887.     Yopp  V.  The  State. 

Hill,  C.  J.    The  facts  of  this  case  bring  it  squarely  within  the  principle 
of  law  announced  by  this  court  in  Bray  v.  Commerce,  5  Oa,  App,  605 
(63  S.  £.  506),  and  caees  cited;  and  the  judgment  refusing  to  grant  an- 
other trial  must  be   reversed.  Judgment  reversed. 
Decided  Janitabt  30,  1912. 

Accusation  of  sale  of  liquor;  from  city  court  of  Dublin — Judge 
Hawkins.    November  7,  1911. 

J.  S.  Adams,  for  plaintiff  in  error. 
'  George  B.  Davis,  solicitor,  contra. 


3892.     BROADWATER  r.  THE  STATE. 

1.  It  is  not  necessary  in  an  indictment  for  perjury  to  set  out,  either 
literally  or  in  substance,  the  form  of  the  oath  alleged  to  have  been  ad- 
ministered to  the  defendant  as  a  witness  in  the  judicial  investigation 
in  which  ^he  perjury  is  alleged  to  have  been  committed.  The  jury 
can  plainly  understand  .this  ingredient  of  the  offense  if  it  is  alleged  in 
the  indictment  that  the  oath  administered  to  the  defendant  was  a  law- 
ful oath,  and  if  the  time,  place,  and  nature  of  the  investigation,  and 
the  authority  of  the  tribunal  in  which  the  perjury  is  alleged  to  have 
been  committed,  are  so  distinctly  stated  as  to  exclude  every  other  in- 
ference than  that  the  oath  administered  was  in  substance  that  prescribed 
by  law,  and  that  it  was  consciously  taken  by  the  accused  when  he  tes- 
tified as  a  witness.  Generally,  the  form  of  oath  administered  to  a  wit- 
ness is  immaterial;  and  that  it  was  a  lawful  oath  may  sufiiciently  ap- 
pear without  setting  out  the  oath  in  full. 

2.  An  act  of  the  General  Assembly  conferring  power  upon  municipal  au- 
thorities to  try  all  violators  of  ordinances  of  the  municipality,  and  to 
sentence  those  adjudged  to  be  guilty,  and  to  fine  them,  imprison  them, 
or  compel  them  to  work  in  a  chain-gang  upon  the  public  streets,  creates^ 
by  charter,  a  court.  "Every  court  has  power  to  administer  oatha 
in  an  action  or  proceeding  pending  therein,  and  in  all  other  cases,  when 
it  may  be  necessary,  in  the  exercise  of  its  powers  and  duties.**  Civil 
Code  (1910),  §  4644  (5). 

3.  In  a  trial  before  a  municipal  court  composed  of  a  board  of  commission- 
ers any  member  of  the  board  may  administer  an  oath  to  a  witness. 

4.  Proof  that  an  ordinance  was  passed  by  the  town  council  of  a  miinicipal 
corporation  will  support  an  allegation  that  it  was  passed  by  the  general 
council  of  the  corporation.  In  view  of  the  fact  that  the  charter  of 
Kingston  provides  for  only  one  municipal  body,  the  variance  between  the 
term  "town  council,*'  as  used  in  the  charter,  and  the  term  ''general 
council,"  as  used  in  the  presentment,  in  reference  to  this  municipal 
body,  is  not  material. 
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5.  It  is  essential  that  the  materiality  of  the  testimony  alleged  to.  have 
been  false  should  be  made  to  appear  in  the  indictment;  and  a  day  cer- 
tain upon  which  the  alleged  perjury  was  committed  must  be  stated. 
In  the  case  at  bar  the  allegations  of  the  indictment  sufficiently  conform 
to  these  requirements. 

6.  There  was  no  error  in  overruling  the  demurrer. 

Decided  Januaby  30,  1912. 

Indictment  for  perjury;  from  Bartow  superior  court— Judge 
Fite.    November  17,  1911. 

M.  B,  Euhanks,  for  plaintiff  in  error. 

T.  C,  Milner,  solicitor-general,  by  Oeorge  W,  Stevens,  contra. 

BussELL,  J.  Exception  is  taken  to  a  judgment  overruling  a  de- 
murrer to  a  presentment  for  the  offense  of  perjury.  Without  in- 
sisting too  strongly  upon  the  maxim  that  "Demurrer,  being  a  critic, 
must  itself  be  free  from  imperfections"  (Douglas,  Augusta  &  Oulf 
Ry.  Co,  V.  Swindle,  2  Ga.  App.  550,  556,  59  S.  E.  600),  which  in 
the  present  case  might  be  applied  to  at  least  one  of  the  grounds  of 
the  special  demurrer,  we  have  fully  considered «each  of  the  objections 
sought  to  be  presented. 

1.  It  is  insisted,  in  the  first  place,  that  the  alleged  lawful  oath 
ic  not  set  out  in  the  body  of  the  indictment,  and  that  the  facts  al- 
leged do  not  show  that  the  oath  was  a  lawful  oath,  or  that  the  de- 
fendant was  sworn  as  a  witness  in  any  case.  It  is  plain,  from  the 
allegations  of  the  indictment,  that  the  board  of  commissioners 
of  the  Town  of  Kingston  were  sitting,  as  such,  to  try  one  Charles 
Davenport  for  a  violation  of  ordinance  No.  39,  which  is  quoted  in 
the  presentment.  This  is  a  sufficient  statement  of  the  case.  It  is 
as  ample  as  if  the  case  had  been  described  as  the  case  of  the  board 
of  commissioners  of  the  Town  of  Kingston  against  Charles  Daven- 
port, or  the  town  council  of  Kingston  against  Charles  Davenport, 
charged  with  a  violation  of  ordinance  No.  39.  It  is  not  seriously 
insisted  that  it  is  necessary  to  set  out  in  totidem  verbis  the  oath 
actually  administered  upon  the  trial.  Of  course,  it  is  necessary 
that  it  should  be  properly  alleged  that  the  oath  administered  to  the 
witness  Broadwater  on  the  trial  of  Davenport  was  a  lawful  oath, 
and  it  may  be  that  this  statement,  without  more,  in  the  indict- 
ment could  be  treated  as  a  mere  conclusion  of  the  pleader,  though 
we  are  inclined  to  doubt  this.  But  certain  it  is  that  the  allegations 
in  reference  to  the  administration  of  the  oath  and  the  proceeding 
in  which  it  was  administered  set  forth  suflBcient  facts  to  enable  the 


Digitized  by  VjOOQ IC 


4e0  BROADWATER  r.  STATE.  [IQ  Q^ 

jury  and  the  defendant  to  understand  that  the  accused,  in  the  in- 
vestigation referred  to,  obligated  himself  to  speak  truly  in  regard 
to  the  material  matter  in  relation  to  which  he  is  alleged  to  have  tes- 
tified knowingly,  wilfully,  and  absolutely  falsely.  It  is  not  neces- 
sary, in  an  indictment  for  perjury,  to  set  out,  either  literally  or  in 
substance,  the  form  of  the  oath  alleged  to  have  been  administered 
to  the  defendant  as  a  witness  in  the  judicial  investigation  in  which 
the  perjury  is  alleged  to  have  been  committed.  The  jury  can 
plainly  understand  this  ingredient  of  the  offense  if  it  is  alleged  in 
the  indictment  that  the  oath  administered  to  the  defiendant  was 
a  lawful  oath,  and  if  the  time,  place,  and  nature  of  the  investiga- 
tion, and  the  authority  of  the  tribunal  in  which  the  perjury  is 
alleged  to  have  been  committed  are  so  distinctly  stated  as  to  ex- 
clude every  other  inference  than  that  the  oath  in  fact  administered 
was  in  substance  that  prescribed  by  law,  and  that  it  was  consciously 
taken  by  the  accused  when  he  testified  as  a  witness.  Generally,  the 
form  of  oath  administered  to  a  witness  is  immaterial;  and  that  it 
was  a  lawful  oath  may  sufficiently  appear  without  setting  out  the 
oath  in  full. 

There  are  some  specific  exceptions,  such  as  the  form  of  oath  pre- 
scribed before  the  grand  jury,  which  vary  slightly  from  the  usual 
form  of  oath  prescribed  for  a  witness  upon  the  trial  of  the  case. 
But  where  perjury  is  assigned  upon  testimony  falsely  delivered  be- 
fore a  grand  jury,  it  will  be  assumed  that  the  lawful  oath  charged 
by  the  indictment  to  have  been  administered  was  that  prescribed 
to  be  administered  to  witnesses  before  the  grand  jury ;  and  if,  upon 
the  trial,  it  appears  that  the  required  oath  was  not  administered, 
the  defendant  will  be  entitled  to  the  advantage'  to  be  derived  from 
a  variance  between  the  allegations  and  the  proof.  We  hardly  think, 
however,  that  the  indictment  would  be  demurrable,  if  it  be  alleged 
that  the  witness  was  sworn  before  the  grand  jury,  and  that  the 
oath  administered  to  him  was  a  lawful  oath.  And  so,  in  this  case, 
it  being  stated  in  the  indictment  that  the  accused  appeared  as  a 
witness  on  a  certain  day,  in  a  case  in  the  municipal  court  of  Kings- 
ton, in  the  trial  of  one  accused  of  a  violation  of  a  city  ordinance, 
and  that  a  lawful  oath  was  administered  to  him  as  such  witness,  it 
is  easily  to  be  understood  that  the  charge  of  the  indictment  upon 
this  part  of  the  case  is  that  a  form  of  oath  legally  suitable  to  the 
nature  of  the  investigation  then  pending  was  administered  to  him ; 
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in  other  words,  that  he  swore  to  tell  the  truth  in  the  ease  actually 
on  trial,  and  which  he  understood  to  be  on  trial.  As  to  all  matter  > 
material  to  the  issue  with  reference  to  which  he  testified,  the  sol- 
emn assumption  of  an  obligation  to  speak  the  truth,  consciously  as- 
sumed by  the  witness  in  the  pending  investigation,  is  more  impor- 
tant than  the  form  of  the  words  in  which  the  oath  is  administered 
to  him.  It  would  seem  to  us  that  if  the  witness  had  sworn  that 
his  testimony  in  this  case  would  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  oath  administered  to  him  would  have 
been  a  lawful  oath.  Clark's  Cr.  L.  386;  Whart.  Cr.  L.  1287;  Bish. 
Cr.  Pr.  §§  902,  912,  par.  2. 

2.  The  third  ground  of  the  demurrer  challenges  the  authority 
of  GriflBn  (who  is  alleged  to  have  administered  it)  to  administer, 
as  one  of  the  board  of  commissioners  of  the  Town  of  Kingston  and 
as  president  of  the  board,  the  oath  alleged ;  and  in  the  eighth  ground 
it  is  insisted  that  the  board  of  commissioners  of  the  Town  of  Kings- 
ton were  not  a  court,  and  had  no  jurisdiction  as  a  court,  nor  any 
authority  to  summon,  swear,  or  hear  witnesses.  In  the  original 
charter  granted  to  the  Town  of  Kingston  (Acts  1869,  p.  81)  the 
board  of  commissioners  were  given  power  to  pass  such  rules  and  or- 
dinances for  the  good  government  and  order  of  said  town,  the  col- 
lection of  town  taxes,  the  punishment  of  disorderly  conduct,  the 
preservation  of  peace  and  quiet,  and  the  protection  of  the  citizens 
of,  and  persons  visiting,  said  town  as  they  might  think  necessary 
and  proper,  and  to  assess  fines,  in  their  discretion,  not  exceeding 
$100,  for  the  violation  of  any  of  their  rules  or  ordinances;  but  there 
•  was  no  express  grant  of  power  to  try  the  offenders.  By  the  act  of 
1895,  section  2  (Acts  1895,  p.  242),  the  charter  was  amended,  and 
it  was  provided  that  "any  person  or  persons  violating  any  of  the 
laws  or  ordinances  of  said  town  shall  be  tried  therefor  by  said  board 
of  commissioners,  and  on  conviction  thereof"  shall  be  punished 
as  prescribed  in  this  section.  An  act  of  the  General  Assembly  con- 
ferring power  upon  the  municipal  authorities  to  try  all  violators 
of  the  ordinances  of  the  town,  and  to  sentence  those  adjudged  to  be 
guilty,  and  to  fine  them,  imprison  them,  or  compel  them  to  work  in 
a  chain-gang  upon  the  public  streets,  creates,  by  charter,  a  court. 
Swafford  v.  Berrong,  84  Ga.  65  (10  S.  E.  593).  "Every  court  has 
power  .  .  to  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases,  when  it  may  be  necessary,  in 
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the    exercise   of    its    powers    and    duties."      Civil    Code    (1910), 
§  4644  (5). 

3-5.  The  rulings  stated  in  the  third,  fourth,  and  fifth  headnotes 
require  no  elaboration.  It  is  only  necessary  to  say,  in  explanation 
of  the  fifth  headnote,  that  the  ordinance,  for  a  violation  of  which 
Charles  Davenport  was  being  tried  in  the  municipal  court,  was  one 
forbidding  any  person  to  be  drunk  or  disorderly  on  the  streets  of  the 
Town  of  Kingston,  and  it  is  alleged  that  the  accused,  as  a  witness, 
swore  on  the  trial  of  Davenport  that  the  latter  "was  not  drunk 
on  the  day  and  date  aforesaid,  and  that  he  had  been  with  Charles 
Davenport  from  one  o'clock  to  about  4.30  o'clock  p.  m.,  and  that 
Charles  Davenport  had  not  drunk  a  drop."  Clearly  this  testimony 
was  material  to  the  issue  before  the  court.  As  to  the  matter  of 
date,  nothing  can  be  said  except  that  the  indictment  alleges  dis- 
tinctly that  the  day  on  which  the  perjury  was  committed,  and  the 
day  with  relation  to  which  the  witness  testified,  were  the  same  day. 
As  such  a  state  of  facts  is  not  impossible,  the  demurrer  fails  to 
present  any  point  for  consideration.  If  upon  the  trial  it  should 
appear  that  the  day  with  reference  to  which  the  defendant  testified 
was  a  different  day  from  the  one  on  which  Davenport  was  accused 
of  being  drunk,  even  then,  perhaps,  no  question  would  be  pre- 
sented, for  the  State  is  not  compelled  to  prove  that  the  perjury 
was  committed  on  the  exact  date  alleged  in  the  presentment. 

6.     There  was  no  error  in  overruling  the  demurrer. 

Judgment  affirmed. 


3896.     Robinson  v.  The  State. 

Hill,  C.  J.  1.  "The  credibility  of  witnesses  whose  testimony  goes  to  the 
jury  through  the  medium  of  dying  declarations  is  subject  to  the  same 
attack,  and  should  be  determined  imder  the  same  rules  governing  the 
testimony  of  living  witnesses  who  testify  upon  the  stand.  ^  Where, 
therefore,  the  State  introduces  in  evidence  a  dying  declaration,  and  the 
accused  attacks  the  credibility  of  the  declarant,  by  proof  of  general 
bad  character,  or  in  any  other  way  in  which  the  law  authorizes  the 
impeachment  of  witnesses,  it  is  the  duty  of  the  court,  in  response  to 
an  appropriate  and  timely  written  request,  to  instruct  the  jury  that 
the  dying  declaration,  as  evidence,  should  be  considered  under  the  same 
rules  that  govern  in  determining  the  credibility  of  witnesses  who  testify 
from  the  stand.  Hall  v.  State,  124  Oa.  651  (52  S.  E.  891)  ;  Neshit  v. 
State,  43  Oa,  238. 
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2.  The  exception  to  the  charge  of  the  court  on  the  subject  of  dying  decla- 
rations is  fully  controlled  by  the  decision  of  a  majority  of  this  court 
in  the  case  of  Darby  v.  State,  9  Oa.  App.  700  (72  S.  E.  182). 

3.  According  to  the  evidence,  the  decedent  had  previously  made  an  as- 
sault with  a  deadly  weapon  upon  the  accused.  It  was  a  question  for 
the  jury  to  determine  whether,  between  this  assault  and  the  homicide, 
sufficient  ''cooling  time"  had  elapsed.  So  the  law  of  voluntary  man- 
slaughter was  involved.  Judgment  reversed. 

Decided  Januabt  30,  1912. 

Conviction  of  manslaughter;  from  Washington  superior  court- 
Judge  Eawlings.    November  13,  1911. 
John  B.  Cooper,  for  plaintiff  in  error. 
Alfred  Herrington,  soUcitoT'general,  contra. 


3897.     BUTLER  v,  THE  STATE. 

No  error  of  law  was  committed,  and  the  evidence  warranted  the  verdict. 
Decided  Jantjabt  30,  1912. 

Conviction  of  shooting  at  another;  from  G-rady  superior  court— 

Judge  Prank  Park.    November  13,  1911. 

W.  M.  Harrell,  R.  R.  Terrell  M.  L.  Ledford,  for  plaintiff  in 
error. 

W.  E,  Wooten,  solicitor-general,  Frank  A.  Hooper,  contra. 

Pottle,  J.  The  accused  was  indicted  for  assault  with  intent  to 
murder  one  Knight,  and  was  convicted  of  the  statutory  offense  of 
shooting  at  another.  The  charge  was  full  and  fair— in  fact  rather 
more  favorable  to  the  accused  than  he  had  any  right  to  demand, 
and  did  not  contain  any  expression  or  intimation  of  opinion  as  to 
what  had  been  proved.  In  the  motion  for  a  new  trial  complaint  ia 
made  of  several  instructions  upon  the  theory  of  the  right  of  the 
accused  to  resist  an  unlawful  arrest.  The  testimony  of  the  prose- 
cutor made  a  clear  case  of  assault  with  intent  to  murder.  The  state- 
ment of  the  accused  set  up  self-defense.  It  is  doubtful  if,  imder  tlie 
evidence,  the  accused  was  entitled  to  an  instruction  upon  the  theory 
of  his  right  to  resist  an  illegal  arrest,  and  it  is  certain  that  ther(» 
was  no  error  in  the  charge  of  which  he  can  justly  complain,  nor  ia 
the  failure  of  the  judge  to  elaborate  more  fully  this  theory  of  de- 
fense. It  was  not  error  to  repel  testimony  that  no  case  had  been 
made  against  the  accused  in  the  mayor's  court  for  disorderly  con- 
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duct,  growing  out  of  his  behavior  immediately  prior  to  the  shoot- 
ing. Such  evidence  would  have  been  irrelevant  to  any  issue  in  the 
case.  The  mere  fact  that  oflBcers  charged  with  that  duty  fail  to 
prosecute  for  the  offense  does  not  prove  that  the  offense  was  not 
committed.  Especially  is  this  true  where,  in  a  case  like  the  present, 
the  offense  for  which  there  was  a  failure  to  prosecute  was  disorderly 
conduct  which  culminated  in  an  attempt  to  take  human  life,  and  the 
person  guilty  of  the  disorderly  conduct  was  awaiting  trial  for  the 
more  serious  offense.  As  well  might  it  be  said  that  failure  to  in- 
dict a  murderer  for  carrying  a  pistol  without  a  license  would  be  evi- 
dence that  he  was  not  guilty  of  the  latter  offense. 

The  accused  was  fortunate  in  escaping  punishment  for  the  more 
serious  crime  of  assault  with  intent  to  murder.  In  their  humanity 
the  jury  gave  him  the  benefit  of  the  doubt  and  convicted  him  of  the 
lower  grade  of  crime.  There  were  some  facts  and  circumstances 
to  warrant  such  a  finding,  and  this  court  will  not  interfere. 

Judgment  affirmed. 


3899.     RICKERSON  v.  THE  STATE. 

1.  The  evidence,  taken  in  connection  with  the  prisoner's  statement,  folly 
authorized  a  conviction   of  voluntary  manslaughter. 

2.  When  the  State  proves  that  the  accused  killed  the  person  named  in  the 
indictment,  in  the  county  and  in  the  manner  therein  described,  a  prima 
facie  case  of  murder  is  made  out.  The  evidence  in  the  present  case 
warranted  an  instruction  to  this  effect. 

3.  The  evidence  authorized  a  finding  that  the  homicide  was  committed  in 
Jasper  county. 

4.  The  charge  was  full  and  fair.  Any  inaccuracies  in  reference  to  the  law 
of  murder  were  harmless.  The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  covered  by  the  general  charge,  which  was  free  from  pre- 
judicial error.    The  evidence  warranted  the  verdict. 

Decided  January  30,  1012. 

Conviction  of  manslaughter ;  from  Jasper  superior  court— Judge 
J.  B.  Park.     November  23,  1911. 

W,  S.  Flqrence,  for  plaintiff  in  error. 

J.  E.  Pottle,  solicitor-general,  contra. 

PoTTLE,  J.  Eickerson  was  indicted  for  the  murder  of  Moseley 
and  convicted  of  voluntary  manslaughter.  His  motion  for  a  new 
trial  was  overruled,  and  he  sued  out  a  writ  of  error  to  this  court. 
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He  contends  that  neither  micler  the  evidence  nor  under  the  state- 
ment of  the  accused  can  a  verdict  of  manslaughter  be  justified— 
that  he  is  guilty  of  murder,  or  not  guilty  of  any  offense. 

1.  It  would  serve  no  good  purpose  to  enter  into  a  long  discussion 
of  the  evidence.  Sufl5ce  it  to  say  that  the  jury  could  have  found  that 
both  men  were  drunk  and  ready  to  fight ;  that  Moseley  indicated  a 
willingness  to  fight  and  threatened  to  kill  the  accused  unless  he 
took  another  drink ;  that  Bickerson  left  Moseley,  went  to  a  near-by 
buggy,  got  a  pistol,  returned  to  Moseley,  who  was  sitting  in^his 
bugjgy,  and  then  both  began  shooting  at  about  the  same  time.  This 
theory  brings  the  case  squarely  within  the  ruling  made  in  Oann  v. 
State,  30  Oa.  67,  and  cases  of  kindred  nature.  The  judge  fairly  pre- 
sented this  theory  of  the  case,  and  there  was  no  prejudicial  error  in 
his  instructions  on  the  subject. 

2.  The  court  charged,  in  effect,  that  when  the  State  shows  the 
killing,  the  burden  is  shifted  to  the  accused,  to  mitigate  or  justify 
it.  This  is  unquestionably  the  law,  and  the  charge  was  warranted 
by  the  evidence.  The  State  relied  partly  upon  proof  of  incrimi- 
nating admissions  by  the  accused.  While  some  of  the  witnesses  tes- 
tified that  exculpatory  statements  were  coupled  with  the  admissions, 
one  witness  testified  to  a  bald  confession  without  any  attempt  at 
justification.  It  makes  no  difference  how  a  killing  be  shown ;  when 
once  proved,  a  prima  facie  case  of  murder  is  made  for  the  State, 
unless,  of  course,  it  is  made  to  appear  at  the  same  time  that  the  kill- 
ing is  justifiable,  or  a  lower  grade  of  homicide  has  been  committed. 
Whenever  such  a  prima  facie  case  is  made,  the  burden  is  on  the  ac- 
cused to  set  up  his  defense.  This  is  what  the  trial  judge  charged, 
and  his  language  was  so  guarded  as  not  to  prejudice  the  accused. 

3.  Complaint  is  made  in  the  motion  for  a  new  trial  that  the 
venue  of  the  offense  was  not  proved.  Kelly  and  Farrar  are  two 
railroad  stations  about  two  miles  apart  in  the  northern  part  of  Jas- 
per county,  Kelly  being  south  of  Farrar.  There  is  also  a  public 
road  between  these  two  villages.  The  accused  lived  on  this  public 
road,  and  a  witness  named  Spearman  also  lived  on  it,  about  four 
himdred  yards  from  the  accused.  Spearman  testified:  "My  house 
and  the  house  where  Bickerson  lived  is  on  the  same  road,  but  on 
different  sides  of  the  road.  It  is  level  from  Bickerson^s  house  for 
about  fifty  or  one  hundred  yards,  then  you  go  down  grade,  a 
hill,  and  then  up  a  pretty  good  hill  and  down  a  long  hill  to  my 
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houfle.^  Newborn  is  a  town  about  on  the  line  between  Newton  and 
Jasper  counties.  Cranford,  who  was  jointly  indicted  with  Bicker- 
son,  lived  northeast  of  Farrar.  On  the  day  of  the  homicide  the  de- 
ceased went  in  his  buggy  to  the  home  of  the  accused  and  persuaded 
the  accused  to  go  with  him  to  arrest  a  negro.  Before  going  to  make 
the  arrest  they  drove  northward  to  Newborn,  where  the  accused 
had  some  business  to  transact.  Bemaining  there  awhile,  they  got 
in  the  buggy  and  started  back  southward  to  go  to  the  negro's  house. 
They  remained  at  this  house  about  three  hours,  and  eflfected  a  settle- 
ment with  the  negro.  After  leaving  the  negro's  house  they  made 
several  stops  along  the  way,  and  finally,  in  the  language  of  the  ac- 
cused, "We  trotted  on  and  got  next  to  Quy  Spearman's.  We  struck 
another  trot  to  the  other  slant,  and  just  as  we  got  on  top  of  the  rise 
there  near  the  cotton-patch,  he  said,  *  Let's  take  another  drink.' " 
It  was  at  this  point  the  shooting  took  place.  Cranford  came  up 
just  before  the  shooting  and  left  shortly  afterwards.  Guy  Spear- 
man testified  that  in  going  from  Eickerson's  house  to  where  Cran- 
ford lives,  you  would  travel  north  and  northwest  and  go  through 
Farrar.  "  This  is  the  way  you  would  travel  if  you  went  from  the 
scene  of  the  homicide  to  Cranford's."  He  further  testified,  that  he 
and  his  wife  were  at  their  home  on  the  night  of  the  homicide  and 
heard  four  or  five  pistol-shots;  that  after  a  little  while  he  saw  a 
buggy  come  over  the  hill,  and,  in  about  a  minute  or  two,  a  man 
came  running  over  the  hill  and  got  into  the  buggy,  nearly  in  front 
of  his  house,  and  drove  on  towards  Farrar.  The  circumstances  in- 
dicate that  this  man  was  Cranford.  The  witness  said  that  he  heard 
"hollering"  in  the  direction  of  Kelly,  seemingly  in  the  same  di- 
rection as  the  firing  of  the  pistol.  The  man  who  got  in  the  buggy 
came  from  towards  Kelly  and  Eickerson's  home.  "  This  I  have  just 
told  the  jury  was  in  this  county  and  State."  Also:  "I  will  state 
that  the  point  that  I  heard  the  pistol-shots  fire  was  in  Jasper  county, 
Georgia."  Mrs.  Spearman  testified  that  "it  was  in  the  direction 
towards  Kelly  that  I  heard  hollering,  and  the  pistol-shots  were  in 
the  same  direction."  Another  witness  for  the  State  testified  that 
he  heard  the  pistol-shots,  and  shortly  afterwards  saw  Cranford 
coming  from  towards  Kelly,  "from  the  direction  in  which  I  heard 
the  pistol-shots."  We  are  clear  that,  taking  all  this  evidence  to- 
gether, in  connection  with  the  statement  of  the  accused,  the  jury 
were  authorized  to  find  that  the  homicide  occurred  in  Jasper  county. 
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4.  There  are  numerous  assignments  of  error  upon  the  court's 
charge.  Many  of  them  complain  of  instructions  in  reference  to  the 
law  of  murder.  None  of  the  assignments  are  meritorious.  The  in- 
structions seem  to  be  free  from  error,  but  even  if  they  contain  inac- 
curate statements,  the  accused  was  convicted  of  voluntary  man- 
slaughter, and  was  not  prejudiced  in  any  way  by  the  charges  upon 
the  law  of  murder.  The  requests,  in  so  far  as  they  were  legal  and 
pertinent,  were  fully  covered  by  the  general  charge,  which  was  free 
from  substantial  error.  The  accused  had  a  fair  and  impartial  trial, 
and  we  find  nothing  in  the  record  which  would  authorize  interfer- 
ence by  this  court. 

Judgment  affirmed.    RiLssell,  J.,  dissents. 


3901.     CLARK  v.  TRIPPE. 

Where  a  municipal  ordinance  authorized  the  mayor  to  impose  sentence  in 
the  alternative  of  a  fine  or  work  on  the  public  streets  of  the  city,  and 
the  mayor  sentenced  a  person  in  the  following  language:  ''Fine  $50,  or 
60  days  at  hard  labor  on,**  the  sentence  was  not  void  for  uncertainty  be- 
cause it  was  not  dated  and  the  place  where  the  alternative  part  of  the 
sentence  was  to  be  executed  was  not  stated.  Under  the  ordinance,  the 
only  place  where  that  part  of  the  sentence  imposing  hard  labor  could 
have  been  executed  was  "upon  the  public  streets"  of  the  municipality. 
It  was  not  erroneous  for  the  judge  hearing  an  application  for  discharge 
on  habeas  corpus,  on  account  of  the  alleged  uncertainty  of  the  sentence, 
to  permit  the  mayor  who  heard  the  case  and  imposed  the  sentence 
to  insert  therein  the  date,  and  to  add  thereto  the  words  "the  public 
streets  of  Blakely,"  although  the  amendment  was  not  necessary. 
Decided  Januabt  30,  1912. 

Habeas  corpus ;  from  city  court  of  Blakely— Judge  Rambo.  No- 
vember 23,  1911. 

The  plaintiff  in  error  was  convicted  in  the  municipal  court  of  the 
City  of  Blakely  of  the  violation  of  an  ordinance  by  keeping  intoxi- 
cating liquors  in  his  possession  for  unlawful  sale,  and  the  follow- 
ing sentence  was  imposed.  "Fine  $50,  or  60  days  at  hard  labor 
on.''  He  sought,  by  habeas  corpus,  to  obtain  release  from  custody 
under  this  sentence,  which  he  alleged  was  void  because  not  dated, 
and  because  it  did  not  indicate  where  the  labor  was  to  be  performed. 
At  the  hearing  of  the  application  for  habeas  corpus  the  mayor  who 
passed  the  sentence  testified  that  the  labor  referred  to  was  to  be  per- 
formed on  the  public  streets  of  Blakely,  and  that  the  clerk  who  wrote 
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out  the  sentence  failed  to  add  the  words,  "the  public  streets  of 
Blakely;''  that  the  sentence  as  actually  passed  was  a  fine  of  $50, 
or  hard  labor  on  the  public  streets  of  Blakely  for  60  days.  He  tes- 
tified that  he  was  still  mayor  of  Blakely.  Thereupon  the  judge  di- 
rected the  witness  to  insert  the  date  of  the  sentence,  August  12, 
1911  (it  being  agreed  by  both  parties  to  the  record  that  the  trial  in 
the  municipal  court  took  place  on  that  date),  and  to  add  to  the 
sentence,  "public  streets  of  Blakely,"  and  to  sign  his  name  thereto 
as  mayor  and  ex-officio  recorder;  and  the  docket  entry  as  thus 
amended  was  introduced  in  evidence.  It  appeared  that  there  had 
been  no  effort  to  have  the  judgment  of  the  municipal  court  reviewed 
by  certiorari,  that  no  objection  to  its  legality  had  been  made  other- 
wise than  in  the  habeas  corpus  proceeding,  and  that  no  part  of  the 
sentence  had  been  satisfied. 

Exception  is  taken  to  the  allowance  of  the  amendment  of  the 
sentence,  and  to  the  refusal  of  the  application  for  habeas  corpus. 

Byron  R,  Collins,  for  plaintiff  in  error. 

Hill,  C.  J.     (After  stating  the  facts.) 

There  was  no  error.  It  was  admitted  that  the  movant  was  tried 
for  a  violation  of  the  city  ordinance,  and  that  he  was  found  guilty 
by  the  mayor's  court,  and  that  he  was  in  the  custody  of  the  respon- 
dent, in  pursuance  of  the  sentence  then  passed  upon  him ;  and  this 
custody  was  legal.  It  was  immaterial  that  the  sentence  did  not 
contain  the  words  "  on  the  public  streets  of  Blakely.*'  The  ordi- 
nance authorized  the  mayor  to  punish  those  convicted  under  it  by 
fine,  or  by  requiring  them  to  work  on  the  public  streets  of  the  city. 
There  was  no  other  place  where  the  sentence  to  perform  labor  could 
be  carried  out.  It  necessarily  followed  that  the  sentence  following 
the  conviction,  of  a  fine  of  $50,  or  the  alternative  of  "60  days  hard 
labor  on,"  could  only  mean  a  fine  of  $50,  or  the  alternative  sen- 
tence of  60  days  hard  labor  on  the  public  streets  of  the  Ciiy  of 
Blakely.  We  do  not  think  that  the  sentence  was  in  any  sense  doubt- 
ful. But  even  if  it  was  doubtful,  it  was  clearly  made  certain  by  the 
testimony  of  the  mayor*  who  had  tried  the  movant  and  imposed  the 
sentence;  and  in  pursuance  of  the  maxim  id  certum  est  quod  cer- 
tum  reddi  potest,  it  was  competent  to  have  the  words,  "on  the  pub- 
lic streets  of  the  City  of  Blakely/'  added  to  the  sentence,  as  well 
as  to  insert  the  date  of  the  sentence.  The  date,  however,  was  im- 
material, for  that  part  of  the  sentence  which  required,  as  an  al- 
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temative,  labor  upon  the  streets  of  the  city  would  be  computed,  not 
from  the  date  of  the  sentence,  but  from  the  date  of  the  delivery  of 
the  accused  to  the  authorities  of  the  city  in  charge  of  working  the 
streets  with  city  convicts. 

Judgment  affirmed.    Pottle,  J.,  disqualified. 


3902.    Solomon  v.  The  State. 

Russell,  J.  1.  There  was  no  error  in  overruling  the  motion  for  a  con- 
tinuance, especially  in  view  of  the  fact  that  it  did  not  appear  that  the 
movant  had  subpcenaed  the  absent  witness  before  he  left  the  jurisdiction 
of  the  court,  or  had  exercised  any  diligence  in  attempting  to  procure 
his  presence. 

2.  Under  the  facts  of  this  case,  failure  of  the  court  to  instruct  the  jury 
upon  the  subject  of  alibi  was  not  reversible  error,  in  the  absence  of  a 
timely  and  appropriate  written  request.  Smith  v.  State,  6  Ga.  App,  577 
(65   S.   E.  300). 

3.  It  is  within  the  power  and  right  of  a  jury  to  believe  a  witness,  no  mat- 
ter what  effort  may  have  been  made  to  impeach  him,  or  what  testimony 
has  been  presented  for  that  purpose,  and  even  though  the  witness  be 
not  corroborated.  The  credibility  of  witnesses  is  exclusively  for  the 
jury,  and  it  is  not  error  to  instruct  the  jury  that  they  may  accept  the 
explanation  of  a  witness  as  to  why  he  has  made  contradictory  state- 
ments, even  though  it  be  not  sustained  by  other  facts  or  circumstances. 

4.  There  was  no  error  in  allowing  a  witness  to  state,  in  explanation  of  his 
reason  for  leaving  his  former  residence,  that  he  did  so  because  certain 
persons  put  him  in  fear  of  his  personal  safety.  It  not  appearing  that 
the  defendant  was  one  of  the  parties  who  were  alleged  to  have  intimi- 
dated the  witness,  the  testimony  could  not  have  been  prejudicial  to  the 
defendant,  but  would  seem  to  have  been  rather  to  his  advantage. 

6.  The  evidence  authorized  the  verdict,  and  the  trial  appears  to  have  been 

free  from  error.  Judgment  affirmed. 

Decided  January  30,  1912. 

Indictment  for  arson ;  from  CoflFee  superior  court— Judge  Parker. 

November  24,  1911. 

O'Steen  &  Wallace,  for  plaintiff  in  error. 

M.  D.  Dicherson,  solidtor-general,  contra. 
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3904.     BASLEY  v,  THE  STATE. 

Where  a  magter  entnists  to  his  servant  a  bill  for  the  purpose  of  getting; 
it  changed  and  bringing  back  the  change  to  him,  and  the  servant 
fraudulently  appropriates  the  bill  to  his  own  use  and  does  not  return 
it  or  the  change,  he  is  guilty,  not  of  simple  larceny,  but  of  larceny  after 
trust. 

Decided  Januabt  30,  1912. 

Accusation  of  larceny ;  from  city  court  of  Vienna— Judge  Lassi- 
ter.     November  27,  1911. 

Alexander  AJcerman,  John  R.  Cooper,  for  plaintiflF  in  error 

Watts  Powell,  solicitor,  contra. 

Pottle,  J.  Basley  was  a  servant  upon  the  farm  of  Nobles  in 
Dooly  county.  Nobles  agreed  to  advance  him  $21,  and  Basley 
agreed  to  go  to  Macon  and  use  this  money  in  transporting  his  wife 
and  household  goods  to  Dooly  county.  On  Wednesday  Nobles  gave 
him  five  five-dollar  bills  in  Dooly  county,  and  Basley  agreed  that 
he  would  get  the  money  changed  in  Macon,  where  he  "was  going,  and 
repay  the  four  dollars  the  next  Friday,  on  his  return.  He  con- 
verted the  whole  amount  to  his  own  use.  He  was  convicted  of  sim- 
ple larceny,  under  an  accusation  charging  that  offense. 

The  case  seems  to  fall  squarely  within  that  of  Mobley  v.  State, 
114  Oa,  544  (40  S.  E.  728),  where  it  was  held:  "When  a  master 
entrusts  to  his  servant  a  bill  for  the  purpose  of  getting  the  same 
changed  and  bringing  back  the  change  to  the  former,  and  the  lat- 
ter fraudulently  appropriates  the  bill  to  his  own  use  and  does  not 
return  either  it  or  the  change,  he  is  guilty,  not  of  simple  larceny, 
but  of  larceny  after  trust."  The  distinction  between  the  case  in 
hand  and  cases  like  FinTcelstein  v.  State,  105  Oa.  617  (31  S.  E. 
589),  and  Walker  v.  State,  9  Oa.  App,  863  (72  S.  E.  446),  was 
pointed  out  in  the'  Mobley  case.  In  those  cases  no  fiduciary  rela- 
tion existed  between  the  owner  of  the  money  and  the  thief,  and 
there  was  no  bailment  in  a  legal  sense.  In  contemplation  of  law, 
the  legal  possession  never  passed  out  of  the  owner.  Here  there  was 
a  technical  trust  to  a  person  standing  in  a  fiduciary  relation,  and 
both  the  actual  and  legal  possession  had  been  voluntarily  surren- 
dered, without  any  fraud  or  artifice  on  the  part  of  the  person  en- 
trusted, other  than  that  involved  in  the  promise  to  repay  the  money 
at  a  stated  time.  Cunnegin's  case  in  the  118  Oa,  125  (44  S.  E.  846), 
MaHin  v.  State,  123  Oa.  478  (51  S.  E.  334),  and  Bryant  v.  State, 


Digitized  by  VjOOQ IC 


j^pp  ]  OCTOBER  TERM,  1911.  47I 

8  Oa.  App.  389  (69  S.  E.  121),  may  also  be  difltinguiahed,  upon  the 
principle  of  Barron  v.  State,  126  Oa.  92  (54  S.  E.  812),  where  Mr. 
Justice  Atkinson  very  clearly  points  out  the  difference  between 
simple  larceny,  where  possession  is  obtained  by  fraud,  and  larceny 
after  trust,  where  possession  is  voluntarily  surrendered  and  the 
relation  of  bailor  and  bailee  created.  Judgment  reversed. 


3911.    Dannie  v.  City  op  Atlanta. 

Hn.T.,  C.  J.    This  ca«e  is  controlled  by  the  decision  of  this  court  in  the 
CMC  of  Cation  *-.  Atlanta,  ante,  397   (73  S.  E.  683). 

Judgment  revereed. 
DsomED  Janxjabt  30,  1912. 

Certiorari;  from  Pulton  superior  court— Judge  Pendleton.    No- 
vember 28,  1911. 

Walter  A,  Sims,  for  plaintiff  in  error. 
J.  L,  Mayson,  W.  D,  Ellis  Jr.,  contra. 


3912.    DANNIE  v.  CITY  OF  ATLANTA. 

1.  This  case  is  fully  controlled  by  the  decision  of  this  court  in  Cation  V. 
Atlanta,  ante,  397    (73  8.  £.683). 

2.  An  ordinance  which  makes  it  unlawful  to  occupy  or  allow  to  be  occu- 
pied any  portion  of  a  house  to  be  used  as  a  house  of  ill  fame,  or  dis- 
orderly house,  in  the  city  of  Atlanta,  means  occupancy  which  contrib- 
utes in  some  manner  to  the  unlawful  character  of  the  house,  and  does 
not  preclude  an  innocent  and  lawful  occupancy  of  a  room  or  a  portion 
of  a  house  which  may  in  other  parts  thereof  be  used  for  disorderly 
and  immoral  purposes. 

DECmED   jANtJABY    30,    1912. 

Certiorari;  from  Fulton  superior  court— Judge  Pendleton.  No- 
vember 28,  1911. 

Walter  A,  Sims,  for  plaintiff  in  error. 

J,  L.  Mayson,  W,  D.  Ellis  Jr.,  contra. 

Hill,  C.  J.  An  ordinance  of  the  City  of  Atlanta,  enacted  un- 
der charter  authority,  makes  it  punishable  for  any  person  to  occu- 
py or  allow  to  be  occupied  a  house  or  a  portion  of  the  house  as  a 
house  of  ill  fame.  .  City  Code  of  Atlanta,  §  1837.  In  Cotton 
V.  Atlanta,  ante,  397   (73   S.  E.   683),  it  is  held  that  this  or- 
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dinance  created  no  offense  different  trom  that  covered  by  the 
Penal  Code  (1910),  §  382,  and  that  it  was  therefore  invalid, 
under  the  rule  that  a  municipal  corporation  can  not  punish  for  an 
offense  against  the  criminal  laws  of  the  State.  It  is  insisted  on 
the  part  of  the  city  that  the  ordinance  creates  a  different  offense 
from  that  created  by  the  penal  statute  of  the  State,  in  that  it  makes 
it  unlawful  for  any  person  to  occupy  any  portion  of  the  house  used 
as  a  house  of  ill  fame  in  the  city  of  Atlanta.  We  do  not  agree  with 
this  view.  The  purpose  of  the  ordinance  is  to  suppress  disorderly 
houses  and  to  maintain  the  peace,  health,  order,  and  good  govern- 
ment of  the  city,  and,  in  making  punishable  the  occupancy  of  any 
portion  of  a  house  of  this  character,  it  contemplated  occupancy  of 
such  character  as  to  maintain  or  contribute  to  the  maintenance  of 
a  house  of  the  kind  prohibited.  We  do  not  think  that  it  was  in- 
tended to  make  it  unlawful  for  a  person  to  occupy  a  room  in  a 
house  of  ill  fame  or  disorderly  house,  unless  such  person,  while  oc- 
cupying a  room  therein,  was  in  some  way  contributing  to  the  un- 
lawful character  of  the  house.  If  the  occupant  of  the  room  had  no 
notice  that  the  other  portion  of  the  house  was  being  conducted  as 
a  house  of  ill  fame,  or  possibly  if  he  did  know  that  fact  and  in  no 
way  contributed  to  its  imlawful  character,  he  would  not  violate 
this  ordinance;  and  we  think  that  the  words  "occupy  any 
portion  of  a  disorderly  house"  necessarily  carry  with  them  the 
meaning  that  the  occupancy  must  be  for  unlawful  purposes.  In 
other  words,  we  think  that  one  could  innocently  occupy  a  portion 
of  a  disorderly  house  without  having  anything  whatever  to  do  with 
the  maintaining  and  keeping  of  such  a  house,  and  it  is  only  the 
element  of  maintaining  and  keeping  a  house  of  this  character  that 
both  the  ordinance  and  the  statute  are  intended  to  punish.  We 
therefore  think  that  the  ordinance  is  fully  covered  by  the  State 
statute,  and  for  that  reason  is  invalid. 

Judgment  reversed. 
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3913.    Cain  v.  The  State. 

Russell,  J.     1.  The  verdict  was  not,  for  any  reason  assigned,  erroneous. 

2.  The  admissions  of  the  State's  counsel  were  not  at  variance  with  the 
allegations  in  the  indictment,  and  the  verdict  of  guilty  was  authorized 
by  the  evidence. 

3.  When,  in  the  course  of  a  judicial  investigation,  an  attorney  at  law,  by 
the  authority  or  permission  of  the  court,  administers  the  oath  to  a  wit- 
ness, he  does  so  in  behalf  of  the  court.  Consequently  it  may  properly 
be  alleged  in  an  indictment  assigning  perjury  upon  the  testimony  of 
such  a  witness,  delivered  in  a  court  of  inquiry,  that  the  oath  was  ad- 
ministered by  the  presiding  magistrate. 

4.  A  conviction  of  the  offense  of  perjury  is  authorized  when  the  evidence 
shows  that  on  the  prior  investigation  the  accused  testified  wilfully, 
knowingly,  absolutely,  and  falsely,  in  substance,  to  the  effect  alleged  in 
the  indictment.  It  is  not  necessary  that  the  proof  as  to  the  alleged  false 
testimony  shall  correspond  literally  with  the  allegations  of  the  in- 
dictment. 

5.  None  of  the  assignments  of  error  based  upon  a  variance  between  the  al- 
legations of  the  indictment  and  the  proof  are  sustained  by  the  record. 

Judgment  affirmed. 
Decided  Janttabt  30,  1912. 

Indictment  lor  perjury;  from  Morgan  superior  court— Judge 

Walker  presiding.    December  9,  1911. 

Perqf  Middlebrooks,  for  plaintiff  in  error. 

e7.  E,  Pottle,  solicitor-general,  contra. 


3918.    Dukes  v.  The  State. 

Pottle,  J.  It  was  for  the  jury  to  say  whether  they  would  believe  the 
State's  witness,  who  testified  directly  to  a  sale  of  intoxicating  liquor  by 
the  accused,  or  credit  the  witnesses  offered  to  impeach  him.  The  trial 
judge  having  approved  the  verdict,  this  court  will  not  interfere. 

Judgment  affirmed. 
Decided  January  30,  1912. 

Accusation  of  sale  of  liquor;  from  city  court  of  Carrollton— 

Judge  Beall.     November  22,  1911. 

Buford  Boykin,  for  plaintiff  in  error. 

0.  E.  Roop,  solicitor,  contra. 
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3861.    O'Neal  v.  The  State. 

Hill,  C.  J.  1.  In  an  indictment  for  the  offense  of  cheating  and  swindling 
by  obtaining  money  through  false  and  fraudulent  statements  and  rep- 
resentations, the  ownership  of  the  money  thus  obtained  and  the  name 
of  the  person  cheated  and  defrauded  should  be  stated;  and  the  proof  in 
support  of  these  essential  allegations  must  be  in  strict  conformity  there- 
with; otherwise  the  variance  will  be  fatal.  2  Bishop's  New  Criminal 
Procedure,  §  184. 

2.  An  allegation  in  an  indictment  for  cheating  and  swindling,  that  the 
person  cheated  and  defrauded  was  Robert  Hutchinson,  is  not  sup- 
ported by  proof  that  the  bank  of  which  Robert  Hutchinson  was  as- 
sistant cashier  was  cheated  and  defrauded  by  the  presentation  of  a 
check  to  Hutchinson  as  such  assistant  cashier,  accompanied  by  certain 
false  and  fraudulent  representations  relating  to  the  check,  which  in- 
duced Hutchinson,  as  cashier,  to  cash  the  check  out  of  the  funds  of 
the  bank.  Under  these  facts  the  bank,  and  not  Hutchinson  as  an  in- 
dividual, was  cheated  and  defrauded.  The  fact  that  Hutchinson  subse- 
quently discovered  that  the  check  cashed  by  him  for  the  accused  out 
of  the  money  of  the  bank  of  which  he  was  cashier  was  worth- 
less, and  that  he  had  been  deceived  by  the  false  representations 
made  to  him  in  reference  thereto,  and  paid  the  loss  thus  incurred  by 
the  bank,  did  not  change  the  character  of  the  transaction.  The  offense 
was  complete  when  Hutchinson,  as  cashier,  paid  out  the  money  of  the 
bank  for  the  worthless  check,  induced  to  do  so  by  the  false  and  fraud- 
ulent representations  then  made  to  him  by  the  accused;  and  the  subse- 
quent act  of  Hutchinson  in  making  good  the  loss  to  the  bank  did  not 
have  the  legal  effect  of  relating  back  to  the  time  when  the  act  of  cheat- 
ing and  swindling  was  fully  accomplished,  and  of  making  him  the  per- 
son cheated  and  defrauded.  Judgment  reversed. 
Decided  Januabt  30,  1912. 

Indictment  for  misdemeanor;  from  city  court  of  LaOrange — 
Judge  Harwell.    November  2,  1911. 

The  indictment  alleged,  in  substance,  that  W.  R.  O'Neal  "did 
defraud  and  cheat  Robert  Hutchinson  in  the  sum  and  out  of  thirty 
dollars  in  money  of  the  value  of  thirty  dollars,  by  using  the  fol- 
lowing deceitful  means  and  artful  practice,  to  wit :  On  said  day  and 
date  said  O'Neal  presented  to  said  Robert  Hutchinson,  assistant 
cashier  of  the  LaGrange  National  Bank,  a  corporation,  a  check  on 
the  Third  National  Bank  of  Atlanta,  for  thirty  dollars,  and  pay- 
able to  order  of  said  W.  R.  O'Neal,  and  purporting  to  be  signed  by 
W.  J.  O'Neal,  for  the  purpose  of  having  the  same  cashed,  and  the 
same  was  cashed  at  the  said  LaGrange  National  Bank  by  said 
Hutchinson,  the  said  Hutchinson  relying  on  the  representation  made 
by  said  W.  R.  O'Neal  that  said  check  was  good  and  would  be  paid 
upon  presentation;  and,  said  Hutchinson  believing  that  said  check 
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was  good  and  would  be  paid  when  presented  to  said  Thifd  National 
Bank  of  Atlanta,  he,  said  Hutchinson,  said  assistant  cashier,  paid  to 
said  W.  R.  O'Neal  said  sum  of  thirty  dollars,  in  money  of  value  of 
thirty  dollars  on  and  for  said  check  which  was  worthless  and  said  W. 
R.  O'Neal  knew  was  worthless,  and  payment  of  said  check  was  re- 
fused by  said  Third  National  Bank,  no  funds  being  in  said  Third 
National  Bank  subject  to  said  check,  all  of  which  said  W.  R.  O'Neal 
knew,  and  knowing  his  said  representation  to  be  false,  which  was 
false  and  intended  to  be  false,  and  by  reason  of  said  false  rep- 
resentation, said  Hutchinson  was  defrauded  and  cheated  as  afore- 
said in  the  sum  of  thirty  dollars."  It  is  admitted  that  the  evidence 
proved  all  the  allegations  of  the  indictment  except  the  allegation 
as  to  the  person  who  was  defrauded  and  cheated,  and  as  to  the  own- 
ership of  the  $30.  The  evidence  as  to  ownership  was  that  Rob- 
ert Hutchinson,  as  assistant  cashier,  paid  the  check  presented  to 
him  by  the  accused,  "with  the  funds  of  the  LaGrange  National 
Bank;"  that  the  $30  so  paid  was  not  hife  property,  but  was  the 
property  of  the  bank.  The  assistant  cashier  testified  that  after  the 
check  which  he  had  cashed  out  of  the  funds  of  the  bank  had  been 
returned  to  the  bank,  it  remained  in  the  cash  drawer  of  the  bank 
as  a  cash  item  against  him,  for  about  two  days,  anci  that  then  he 
took  the  $30  out  of  his  pocket  and  "made  it  good  to  the  bank;" 
that  this  was  in  accordance  with  the  custom  of  the  bank  that  where 
any  loss  accrued  to  the  bank  through  his  work,  it  was  to  be  sus- 
tained by  him.  There  was  no  printed  rule  on  the  subject,  but  the 
bank  required  him  to  make  the  loss  good,  where  it  occurred  by  his 
negligence  or  fault. 

It  is  alleged  that  the  court  erred  in  refusing  a  timely  written 
request  of  the  defendant  that  the  jury  be  instructed  as  follows :  "If 
you  fin4  that  the  defendant  defrauded  the  LaGrange  National  Bank 
by  presenting  to  its  officers  this  check  in  evidence,  and  you  find  that 
R.  E.  Hutchinson  did  not  sustain  a  loss  until  after  he  had  ascer- 
tained and  knew  the  check  was  worthless  (if  it  was  worthless),  and 
R.  E.  Hutchinson  paid  the  check,  knowing  it  was  worthless  at  the 
time  he  paid  it>  then  the  defendant  would  not  be  guilty  in  this 
case. " 

M,  U.  Mooty,  for  plaintiff  in  error. 

Henry  Reeves,  solicitor,  contra. 
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3883.    WOODS  v.  THE  STATE. 


\ 


1.  While  good  faith  may  be  pleaded  as  a  defense  by  one  prosecuted  under 
the  Penal  Code  (1910),  {  781,  for  maliciously  and  wilfully  injuring 
and  destroying  private  property,  a  mere  assertion  of  ownership,  though 
made  at  the  time  the  property  is  injured  or  destroyed,  and  subsequently 
repeated,  does  not  demand  a  finding  that  the  accused  acted  under  an 
honest  claim  of  right;  especially  in  the  absence  of  any  evidence  to  sup- 
port such  claim. 

2.  One  guilty  of  maliciously  injuring  and  destroying  the  private  property 
of  another,  to  wit,  "a  certain  plank  and  board  fence,"  on  his  farm,  "by 
then  and  there  tearing  down  said  fence  and  by  splitting  and  destroying 
the  plank  and  boards  of  said  fence, **  may  be  prosecuted  and  convicted 
under  the  Penal  Code   (1910),  §  781. 

3.  It  is  not  error  to  instruct  the  jury,  in  reference  to  the  prisoner's  state- 
ment, that  they  may  believe  it  in  whole  or  in  part,  in  preference  to  the 
evidence,  nor  to  add:  "It  is  a  question  entirely  for  you  to  say  just 
what  weight  and  credit,  if  any,  you  will  give  to  the  statement." 

4.  In  the  present  case  it  was  not  error,  prejudicial  to  the  accused,  to 
charge,  that  "the  title  to  the  land  in  question  will  not  in  any  way  be 
affected  by  your  verdict  in  this  case.  We  can  not  settle  disputes  as  to 
titles  to  land  in  this  court." 

5.  Where  it  appears  that  the  property  described  in  the  indictment  was  the 
private  property  of  the  person  therein  named,  and  that  it  was  wilfully 
injured  or  destroyed  in  manner  and  form  as  alleged,  a  prima  facie  case 
is  made  out  for  the  State. 

6.  No  error  of  law  appears,  and  the  evidence  warranted  the  verdict. 

Decided  January  30,  1912. 

Certiorari;  from  Wayne  superior  court— Judge  Conyers.  No- 
vember 2,  1911. 

Wilson,  Bennett  &  Lamhdin,  for  plaintiff  in  error. 

J.  H,  Thomas,  solicitor-general,  contra. 

Pottle,  J.  The  accused  was  convicted  in  the  county  court  un- 
der, an  indictment  based  upon  the  Penal  Code  (1910),  §  781, 
charging  that  he  had  wilfully  and  maliciously  injured  and  de- 
stroyed a  plank  and  board  fence,  the  private  property  of  one  Broad- 
hurst,  located  on  his  farm,  known  as  the  Moody  place.  The  judge 
of  the  superior  court  refused,  on  certiorari,  to  disturb  the  verdict, 
and  this  is  the  error  assigned. 

1.  The  evidence  for  the  State  showed  that  the  land  on  which 
the  fence  in  question  was  located  was  the  property  of  the  prosecu- 
tor, Broadhurst.  The  fence  had  been  built  by  him  several  years 
before  the  transaction  referred  to  in  the  indictment  took  place,  and 
during  all  this  time  was  in  the  possession  of  the  prosecutor  and 
claimed  by  him.     The  accused  owned  the  adjoining  farm.     On  or 
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about  the  time  alleged  in  the  indictment  he  injured  and  destroyed 
a  portion  of  the  fence  by  sawing  out  of  the  plank  sections  about  six 
inches  long,  and  pulling  down  a  portion  of  the  fence.  Other  por- 
tions fell  down  after  having  been  sawed  through,  as  above  described. 
The  accused  claimed  that  he  owned  the  land  upon  which  the  fence 
wap  located.  He  told  the  prosecutor  and  one  or  two  others  that  he 
intended  to  tear  down  the  fence  because  it  was  on  his  land.  His 
counsel  insist  that  the  evidence  demanded  a  finding  that  he  de- 
stroyed the  fence  under  an  honest  claim  of  right,  and  that  for  this 
reason  his  conviction  was  unauthorized.  Good  faith  is  peculiarly  a 
question  for  the  jury.  The  accused  introduced  no  evidence  of  his 
title  or  previous  possession  of  the  disputed  land,  but  contented  him- 
self merely  with  proof  of  his  own  prior  declarations  in  reference  to 
his  claim  of  ownership.  A  mere  claim  of  ownership  could  not  ex- 
cuse him,  nor  would  it  be  conclusive  evidence  of  good  faith.  Cer- 
tainly one  can  not  justify  an  injury  to  his  neighbor's  dwelling,  in 
which  the  neighbor  has  resided  for  many  years,  upon  mere  proof 
that  at  the  time  the  injury  was  done,  the  perpetrator  of  the  act 
said  that  the  dwelling  was  his,  and  not  his  neighbor's,  without  offer- 
ing something  in  support  of  his  claim  of  ownership  other  than  his 
own  assertion  of  title.  The  jury  in  the  present  case  had  the  right 
to  find  that  the  claim  of  the  accused  was  a  mere  pretext,  and  not 
made  in  good  faith.  The  judge  of  the  superior  court,  on  certiorari, 
has  approved  their  verdict,  and  this  court  can  not  say  that  there  was 
not  some  evidence  to  justify  this  finding. 

2.  It  is  further  contended  that  while  the  acts  of  the  accused  may 
have  ainounted  to  an  indictable  trespass,  under  the  Penal  Code 
(1910),  §  216,  par.  3,  he  can  not  be  convicted  under  §  781.  Coun- 
sel rely  upon  the  language  of  Mr.  Justice  Simmons  in  Crockett  v. 
State,  80  Oa.  105  (4  S.  E.  254),  to  the  effect  that  the  law  now 
embodied  in  section  781  of  the  Penal  Code  does  not  embrace  any 
crime  already  defined  in  the  Penal  Code.  In  that  case  the  accused 
was  indicted  for  setting  fire  to  a  dwelling-house,  and  convicted  of 
malicious  mischief.  The  Supreme  Court  held  that  his  motion  in 
arrest  of  judgment  should  have  been  sustained,  because  the  of- 
fense for  which  he  was  convicted  was  not  involved  in  the  indictment. 
In  the  present  case  there  was  neither  demurrer  nor  motion  in  ar- 
rest. The  indictment  charges  the  offense  generally,  in  the  language 
of  §  781,  and  then  specifically  describes  the  particular  act  com- 
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plained  of.  So  there  can  be  no  doubt  that  the  grand  jury  intended 
to  charge  a  violation  of  this  particular  section.  The  real  com- 
plaint of  the  plaintiff  in  error  is  against  the  indictment;  and  the 
point  should  have  been  raised  by  motion  to  quash,  or  at  least  by  mo- 
tion in  arrest.  So  far  as  this  point  is  concerned,  a  new  trial  under 
this  indictment  would  be  of  no  benefit  to  the  accused.  But  the 
Penal  Code  (1910)^  §  216,  par.  3,  makes  criminal  only  "the  pull- 
ing down  or  removing  any  fence  or  inclosure,"  and  the  act  need 
not  be  wilful.  ShrouderY.  State,  121  Oa.  615,  617  (49  S.  E.  702). 
Here  the  charge  is  more  comprehensive,  and  involves  some  elements 
not  covered  by  the  section  last  mentioned. 

3.  Complaint  is  made  that  in  charging  upon  the  prisoner's 
statement  the  court  used  this  language:  "They  may  believe  it  in 
whole  or  in  part,  or  they  may  disregard  it  entirely,  or  they  may  be- 
lieve it  in  preference  to  the  sworn  testimony  in  the  case,  if  they  see 
proper  to  do  so.  It  is  a  question  entirely  for  you  to  say  just  what 
weight  and  credit,  if  any,  you  will  give  to  the  statement."  In  Smith 
V.  State,  8  Oa.  App,  680,  682  (70  S.  E.  42),  this  court  said:  "It 
must  be  unders'tood  that  Ihe  jury  has  the  right  to  believe  the  ac- 
cused's statement  in  whole  or  in  part,  or  to  disbelieve  all  of  it; 
they  may  believe  part  of  it  in  preference  to  the  testimony,  and  then 
disbelieve  other  parts  even  though  there  is  no  contradictory  testi- 
mony." The  words,  "if  any,"  did  not  unduly  minimize  the  impor- 
tance of  the  statement,  and  this  court  will  not  assume  that  they 
were  uttered  in  such  a  way  as  to  have  this  effect.  However,  as  re- 
peatedly held,  both  by  the  Supreme  Court  and  this  court,  the 
practice  of  confining  the  charge  on  this  subject  to  the  exact  lan- 
guage of  the  statute  is  much  better. 

4.  Error  is  assigned  upon  the  following  charge:  "The  title  to 
the  land  in  question  will  not  in  any  way  be  affected  by  your  verdict 
in  this  case.  We  can  not  settle  disputes  as  to  titles  to  land  in  this 
court."  The  complaint  is,  not  that  the  instruction  is  abstractly 
wrong,  but  that  the  court  should  have  charged  the  jury  to  consider 
whether  at  the  time  the  fence  was  destroyed  the  accused  bona  fide 
claimed  the  land.  We  have  read  the  entire  charge  carefully,  and 
we  think  the  instructions  in  reference  to  the  guilt  or  innocence  of 
the  accused  were  sufficient,  in  the  absence  of  proper  request  for  a 
more  specific  statement  of  his  contentions.  The  charge  could  not 
have  been  prejudicial  to  the  accused .  but  was  rather  more  harmful 
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to  the  State,  because  the  accused  introduced  no  evidence  of  his  title, 
and  the  prosecutor  did.  In  this  respect  the  case  differs  from 
Hateley  v.  State,  118  Qa.  79  (44  S.  E.  852). 

5.  Complaint  is  made  of  the  following  extract  from  the  charge: 
"The  court  charges  you  further  that  should  you  find  that  the  de- 
fendant did  injure  or  destroy  the  fence  in  question  of  W.  J.  Broad- 
hursf  s,  you  would  be  authorized  to  presume  that  such  injury  and 
destruction  was  done  maliciously  and  wilfully,  and  you  should  so 
find,  unless  this  presumption  has  been  rebutted  to  your  satisfac- 
tion." We  find  no  error  in  this  instruction.  If  the  fence  was  in 
fact  Broadhurst's,  and  at  a  place  where  he  had  a  right  to  put  it, 
proof  that  the  accused  injured  the  fence  in  the  manner  described 
in  the  indictment  would  cast  upon  him  the  onus  of  proving  that  he 
destroyed  the  fence,  honestly  believing  he  had  a  right  to  do  so.  See 
McClurg  v.  State,  2  Oa,  App,  624  (58  S.  E.  1064). 

6.  It  was  not  error,  under  the  evidence,  to  instruct  the  jury  not 
to  consider  any  of  the  prosecutor's  subsequeut  acts.  The  charge 
sufficiently  covered  the  issues,  in  the  absence  of  a  request  for  more 
explicit  instructions.  Judgment  affirmed. 


2513.     Peters,  administratrix,  v.  Queen  Insurance  Co. 

Peb  CxTBiAM:  This  case  is  fully  controlled  by  the  instructions  contained 
in  the  opinion  of  the  Supreme  Court  upon  the  question  raised  by  the 
record  and  certified  to  that  court.  Under  that  opinion  the  judgment  of 
the  lower  court  must  be  reversed.     137  Oa,  440  (73  S.  E.  664). 

Judgment  reversed.     Pottle,  J.,  not  presiding. 
Decided  Febbuaey  12,  1912. 

Action  on  insurance  policy ;  from  city  court  of  Moultrie— Judge 

McKenzie.     February  26,  1910. 

J.  A.  Wilkes,  JShipp  cf*  Kline,  for  plaintiff. 

King  &  Spalding,  E,  Marvin  Underwood,  for  defendant. 


2984.    United  States  Casualty  Co.  r.  Newman. 

Pbb  CUMAM:  The  question  of  jurisdiction  raised  by  the  record  haring 
been  certified  by  this  court  to  the  Supreme  Court  for  instruction,  and 
that  court  having,  in  an  opinion  handed  down  January   12,   1912,  de* 
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cided  that  **the  city  court  of  LaGrange  had  not  acquired  such  jurisdic- 
tion of  the  defendant  as  would  authorize  it  to  proceed  to  try  this  action 
and  to  render  a  judgment  against  the  defendant  thereon,**  the  judg- 
ment of  the  city  court  must  be  reversed.     137  Oa.  447. 

JudgnCent  reversed.    Pottle,  J,,  not  presiding. 
Decided  Febbuaby  12,  1012. 

Action  on  insurance  policy ;  from  city  court  of  LaGrange— Judge 

Harwell.    August  27,  1910. 

Slaton  &  Phillips,  Hatton  Lovejoy,  for  plaintiflp  in  error. 

W.  T.  Tuggle,  contra. 


3279.     GRACE,  for  use,  etc.  v.  FINLEYSON. 

1.  In  order  for  a  levying  officer  suing  for  the  use  of  a  plaintiff  in  fi.  fa. 
upon  a  forthcoming  bond  to  recover,  he  must  ^how  both  breach  and 
damage.  There  is  a  breach  if  at  the  time  and  place  of  sale  the  prop- 
erty is  not  delivered,  or'  if  it  is  delivered  in  a  damaged  condition. 
However,  the  obligor  in  the  bond  has  the  right  to  deliver  the  property, 
though  it  may  have  been  damaged  while  in  his  possession,  and  if  he 

•  redelivers  it  in  this  condition,  and  it  is  worth  more  than  enough  to 
bring  the  amount  due  on  the  fi.  fa.,  while  there  has  been  a  breach  of  the 
bond,  there  is  no  damage;  hence,  no  recovery  can  be  had  upon  the  bond. 

2.  Where  machinery  or  other  cumbersome  personalty  of  like  nature  is 
levied  on,  the  levying  officer  need  not  move  it,  or  cause  it  to  be  moved, 
to  the  court-house  where  it  is  to  be  cried  off  and  sold,  provided  that  he 
gives  notice  accordingly  in  his  advertisement  of  the  sale.  Where  the 
obligor  in  a  bond  given  for  the  forthcoming  of  such  property  does  not 
move  it  from  the  place  where  it  is  levied  on,  and  the  levying  officer  ad- 
vertises that  it  is  to  be  situated  there  at  the  time  of  the  sale,  and 
the  claimant  leaves  it  there  and  it  so  remains  until  the  time  of  sale, 
no  breach  of  the  bond  can  be  claimed,  though  the  obligor  has  made  no 
actual  tender  of  it  to  th6  levying  officer. 

Decided  Januaby  15,  1912.     Reheabino  denied  Febbuaby  12,  1912. 

Certiorari;  from  Pulaski  superior  court— Judge  Martin.  Feb- 
ruary 22,  1911. 

H.  F.  Lawson,  for  plaintiff  in  error. 

T.  C.  Taylor,  H,  E.  Coates,  contra. 

Powell,  J.  Grace,  as  county  court  bailiff  of  Pulaski  county, 
levied  on  an  engine,  boiler,  and  other  fixtures  of  a  sawmill,  under  an 
execution  issued  from  the  county  court  in  favor  of  Mitchell  and 
against  the  firm  of  Brown  &  Smith.  Finleyson  filed  a  claim.  The 
claim  having  been  withdrawn,  the  bailiff  advertised  the  property 
for  sale,  the  advertisement  reciting  that  the  property  would  be  sold 
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at  public  outcr}^  at  the  court-house,  within  the  legal  hours  of 
sale,  on  the  first  Tuesday  in  April,  but  that  the  "property  being 
difficult  and  expensive  to  transport,  it  will  not  be  carried  to  tlie 
place  of  sale,  but  may  be  seen  and  examined  at  the  sawmill  of  the 
said  J.  L.  Brown,  which  is  located  on  the  line  of  the  Gulf  Line 
Eailway,  a  quarter  of  a  mile  south  of  Millerville,  Ga/'  The  prop- 
erty had  never  been  moved  from  the  place  where  the  levy  was  made, 
and  was  still  there,  at  the  place  stated  in  the  advertisement,  when 
the  time  of  sale  arrived.  The  bailiff,  on  the  day  of  the  sale,  claimed 
that  there  had  been  a  breach  of  the  bond  by  failure  to  redeliver  the 
property  in  the  condition  in  which  it  was  when  it  was  levied  on, 
and  filed  in  the  city  court  of  Pulaski  county  a  suit  upon  the  bond, 
for  the  use  of  the  plaintiff  in  fi.  fa.  It  appeared  at  the  trial  that 
the  plaintiff  did  not  actually  tender  the  property  to  the  bailiff  and 
that  the  bailiff  took  no  steps  to  repossess  himself  of  it,  but  that  it 
was  in  fact  at  the  place  designated  in  the  advertisement  at  the 
time  of  sale,  and  that,  while  it  had  been  injured  by  ^  fire 
which  occurred  while  it  was  in  the  claimant's  possession,  it  was 
still  worth  a  great  deal  more  than  the  amount  of  the  fi.  fa.  against 
it,  and  that  it  would  have  brought  more  than  that  amount  if  offered 
for  sale  by  the  bailiff.  The  jury,  under  instructions  from  the  judge 
of  the  city  court,  found  for  the  defendant,  and  the  bailiff  brought 
certiorari.  The  judge  of  the  superior  court,  on  the  hearing  of  the 
certiorari,  sustained  it  and  remanded  the  case  to  the  city  court  for 
another  trial,  with  instructions  that  in  order  to  constitute  a  per- 
formance of  the  conditions  of  the  bond  for  a  delivery  of  the  prop- 
erty, actual  tender  must  be  made,  and  that  notice  of  readiness  to 
deliver,  or  the  fact  that  the  property  was  actually  ready  for  deliv- 
ery at  the  time  and  place  of  sale,  is  not  a  satisfaction  of  the  con- 
dition; and,  unless  defendants  can  show  an  actual  tender  of  the 
property,  or  that  the  levying  officer  waived  an  actual  tender  or  re- 
possessed himself  of  the  property,  that  a  verdict  be  directed  for  the 
plaintiff.  To  this  judgment  the  plaintiff  (that  is,  the  constable 
suing  for  use)  has  excepted,  alleging  as  error  that  the  judge  of  the 
superior  court  should  have  rendered  final  judgment  in  his  favor,  and 
should  not  have  remanded  the  case  for  a  new  trial. 

1.  To  our  minds,  there  is  error  in  the  court's  judgment,  but  not 
against  the  excepting  party.  We  think  that  the  judgment  rendered 
in  the  city  court  was  the  correct  determination  of  the  case.    In  or- 
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der  to  recover  on  a  forthcoming  bond,  two  things  must  be  shown, — 
breach  and  damage.  Breach  is  shown  wherever  it  appears  that  at 
the  time  and  place  of  sale  the  obligor  in  the  bond  failed  to  deliver, 
according  to  his  contract,  all  of  the  property  in  as  good  condition 
as  he  received  it  in ;  and  in  this  case  a  breach  of  the  bond  was  shown 
when  it  appeared  that  the  property  had  been  damaged  while  in. 
the  claimant's  possession.  But  if,  as  we  shall  directly  attempt  to 
show,  there  was  a  compliance  with  the  bond  save  only  in  respect  to 
the  condition  of  the  property,  the  plaintiff  can  not  recover  in  this 
case,  because  there  was  no  damage;  since  the  property,  even  in  its 
depreciated  condition,  was  worth  considerably  more  than  enough  to 
satisfy  the  plaintiff's  demand.  All  this  is  provided  for  in  the  Civil 
Code  (1910),  §  6043.  Under  that  section  the  obligor  in  the  forth- 
coming bond  may  deliver  the  property,  notwithstanding  it  is  not 
in  as  good  condition  as  it  was  in  when  he  received  it,  and  is  liable 
upon  his  bond  for  damages  for  deterioration,  provided  that  in  no 
case  can  damages  be  obtained  upon  the  bond  beyond  what  is  neces- 
sary to  satisfy  the  execution. 

2.  In  our  judgment,  the  judge  of  the  superior  court  was  in  error 
in  holding,  under  the  particular  facts  of  this  case,  that  there  was  a 
total  breach  of  the  bond  because  the  claimant  made  no  actual  ten- 
der of  the  property,  though  the  bailiff  did  not  agree  to  waive  tender 
and  did  not  repossess  himself  of  the  property.  It  must,  be  remem- 
bered that  the  bailiff's  seizure  of  the  property  was  constructive  only. 
He  did  not  take  it  and  carry  it  away  from  where  it  was  situated. 
When  the  claimant  gave  bond  he  did  not  move  it.  If  he  had  moved 
it,  all  that  would  have  been  necessary  on  his  part  would  have  been 
for  him  to  bring  it  and  put  it  where  the  bailiff  said  for  him  to  put 
it,  according  to  the  advertisement  of  the  sale.  The  bailiff's  adver- 
tisement was  public  notice  to  him,  as  well  as  to  the  world,  that 
while  the  actual  selling  or  crying  off  of  tlie  property  would  take 
place  at  the  court-house,  the  property  would  not  be  brought  there, 
but  was  to  remain  and  to  be  delivered  to  the  purchaser  at  the  mill 
site  where  it  was  situated.  When  the  day  and  hour  of  sale  arrived, 
the  claimant  had  the  property  at  the  very  place  at  which  he  ought 
to  have  had  it.  Just  what  more  he  could  have  done  we  do  not  see. 
Counsel  for  the  plaintiff  in  error  say  that  he  should  have  tendered  it 
to  the  bailiff  at  that  hour.  Does  he  mean  that  he  should  have  pu"^ 
this  heavy  machinery  upon  vehicles  and  have  brought  it  to  where 
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the  bailiff  was  and  have  offered  it  to  him  at  the  court-house?  We 
think  not.  The  bailiff,  following  the  express  provisions  of  the 
law,  had  advertised  that  the  property  should  be  situated,  at  the  time 
of  the  sale,  at  the  mill  site.  He  could  not  have  moved  the  property 
there,  for  it  was  already  there.  Should  the  claimant  then  have  gone 
to  the  court-house  and  have  taken  the  bailiff  and  carried  him  to  the 
property  ?  We  think  not.  The  bailiff  was  needed  at  the  court-house 
door  to  cry  off  the  property  there.  Was  it  necessary  for  the  claim- 
ant to  say  to  the  bailiff,  "I  tender  you  the  property"?  We  think 
not;  for  a  tender  of  property  can  not  be  constituted  by  mere  words ; 
and  if  the  property  had  not  been  at  the  place  where  it  should  have 
been,  such  words  would  have  been  wholly  ineffectual  for  any  pur- 
pose. By  advertising  the  property  for  sale  at  the  very  place  where 
the  claimant  had  it,  we  think  that  the  bailiff  had  waived  any 
further  act  on  the  defendant's  part.  If  the  claimant  had  been  in 
any  wise  resisting  the  bailiff's  control  or  right  of  control  over  the 
property,  a  different  question  might  be  presented;  but  nothing  of 
that  kind  appears.  A  similar  proposition  to  the  one  here  involved 
was  decided  in  the  case  of  Willis  v,  Chowning,  18  Tex.  Civ.  App. 
625  (46  S.  W.  45),  where  it  was  held  that  if  a  sheriff  made  what 
is  known  as  a  range  levy,  that  is,  a  levy  upon  animals  running  on 
the  range,  by  mere  constructive  seizure,  actual  redelivery  was  not 
necessary  in  order  to  satisfy  a  forthcoming  bond,  provided  that  at 
the  time  of  sale  the  animals  were  upon  the  range  where  the  con- 
structive levy  had  been  previously  made. 

As  the  defendants  in  the  forthcoming  bond  have  filed  no  excep- 
tions to  the  granting  of  a  new  trial,  we  shall  not  reverse  the  judg- 
ment on  that  ground,  but  we  refuse  to  reverse  it  on  the  exceptions 
filed  by  the  plaintiff  in  the  bond. 

Judgment  affirmed. 


3444.    Central  of  Georgia  Railway  Co.  v.  McGuire. 

Hill,  C.  J.  1.  The  motion  for  a  new  trial  challenges  the  correctness  of 
the  charge  that  "moral  and  reasonable  certainty  is  all  that  can  be  ex- 
pected in  legal  investigations,"  as  applicable  to  a  civil  case.  This  is  a 
general  principle,  codified  in  section  5730  of  the  Civil  Code  (1910), 
defining  the  amount  of  mental  conviction  required  in  all  cases,  and  when 
this  instruction  was  followed  by  the  statement  contained  in  the  same 
section,  "that  in  all  civil  cases  a  preponderance  of  the  testimony  is  con- 
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sidered  sufficient  to  produce  such  mental  conviction,"  it  was  not  injuri- 
ously inapplicable  to  the  civil  case  on  trial.  7  Michie's  Enc.  Dig.  Ga. 
Rep.  |§  664,  665,  par.  6. 

2.  The  following  excerpt  from  the  charge  is  excepted  to:  ''The  burden 
of  proof  in  this  case  is  upon  the  defendant.  It  is  incumbent  upon 
him  to  establish  by  proof  the  material  allegations  of  his  petition  that 
are  not  admitted  by  the  defendant.  After  proving  the  fact  and  degree 
of  the  injury,  if  the  plaintiff  will  show  himself  not  to  blame,  the  law 
then  presumes,  until  the  contrary  appears,  that  the  defendant  company 
was  to  blame;  or  if  he  will  show,  on  the  other  hand,  that  the  defendant 
company  was  to  blame,  the  law  presumes,  until  the  contrary  appears, 
that  the  plaintiff  was  not  to  blame.  So  that,  to  make  a  prima  facie 
case  and  change  the  burden  of  proof,  the  plaintiff  need  not  go  further 
than  to  show  by  evidence  one  or  the  other  of  these  two  propositions, — 
either  that  the  plaintiff  was  not  to  blame,  or  that  the  defendant  was  to 
blame.  The  defendant  company,  taking  at  this  stage  the  burden  of 
proof,  can  defend  successfully  by  disproving  either  proposition.  The 
disproval  of  both  is  not  necessary,  but  until  one  or  the  other  shall  be 
overcome,  the  defense  is  not  complete."  Held,  no  error  for  any  reason 
assigned,  or  for  any  other  reason.  Civil  Code  (1910),  §§  2780,  5746; 
Georgia  Railroad  Co.  v.  Kennedy,  58  Oa,  489;  Hopkins  on  Personal  In- 
juries, §S  39,  67,  and  cases  cited. 

3.  The  instructions  excepted  to  in  the  third  and  fourth  grounds  of  the 
amended  motion  for  a  new  trial,  to  the  effect  that  the  jury  were  the  ex- 
clusive judges  of  the  evidence  and  the  credibility  of  the  witnesses,  and 
the  rules  there  given  for  determining  as  to  credibility,  are  substantially 
in  the  language  of  the  code,  and,  in  the  absence  of  any  request  for  a  more 
specific  charge  on  the  subject,  were  sufficient.  Civil  Code  (1910), 
%  5883;  Quiggle  y.  Vining,  126  Oa.  100  (64  S.  E.  74) ;  Oreer  v.  State,  6 
Oa.  App.  786  (66  S.  E.  802). 

4.  The  following  excerpt  from  the  charge  of  the  court  is  excepted  to:  ''If 
a  person  is  wrongfully  placed  in  a  position  of  peril,  whereby  he  is  led 
to  make  a  reasonable  and  natural  effort  to  escape  the  threatened  dan- 
ger, the  party  so  placing  him  in  such  position  is  responsible  for  the  con- 
sequences of  such  effort."  Held:  (1)  Correct  as  an  abstract  principle 
of  law.  (2)  Applicable  to  the  facts  of  the  case  sub  judice.  (3)  Not 
erroneous  for  any  of  the  reasons  assigned.  Self  v.  Adel  Lumber  Co,, 
6  Ga,  App,  846    (64  S.  E.   112);  Southwestern  Railroad  Co.  v.  Paulk, 

,  24  Ga,  366;  Georgia  Ry,  d  Elec,  Co.  Y.  Oilleland,  133  Ga,  629  (66  S.  E. 
944). 

i).  In  the  absence  of  a  timely  written  request,  it  is  not  error  to  fail  to 
charge  on  the  rules  of  law  governing  the  impeachment  of  witnesses; 
and  this  is  true  althoiigh  the  witness  alleged  to  have  been  successfully 
impeached  was  the  plaintiff,  and  his  right  to  recover  depended  on  the 
truth  of  his  evidence. 

6.  The  exception  to  the  charge  on  the  rule  for  estimating  damages  for  pain 
and  suffering,  and  the  measure  of  damages  in  such  cases,  is  without 
merit.  The  charge  on  this  subject  was  substantially  in  accord  with  re- 
peated rulings  of  the  Supreme  Court.  Hopkins  on  Personal  Injuries, 
668-62,  and  cases  cited. 
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7.  The  exceptions  to  the  instructions  contained  in  the  8th,  9th,  10th,  11th, 
12th,  and  13th  grounds  of  the  amended  motion  for  new  trial,  when  con- 
sidered in  connection  with  the  general  instructions,  are  without  merit. 

8.  On  giving  the  following  requested  instruction,  '*If  the  plaintiff  receipted 
for  the  rule  book  and  received  a  copy  of  it,  then  he  was  bound  to  know 
the  rules,"  it  was  not  error  to  qualify  it  by  adding,  "if  he  had  time 
to  read  and  study  them  before  the  accident.**  It  is  the  duty  of  an  em- 
ployer not  only  to  give  notice  of  the  existence  of  rules,  but  so  to  promul- 
gate them  as  to  afford  an  employee  a  reasonable  opportunity  of  ascer- 
taining their  terms.  Port  Royal  Ry.  Co.  v.  Davis,  95  Oa,  292  (3), 
(22  S.  E.  833). 

9.  The  evidence  in  behalf  of  the  plaintiff  showing  permanent  injuries,  there 
was  no  error  in  charging  in  the  form  suggested  in  the  case  of  Florida 
Central  R,  Co,  v.  Bumey,  98  Qa.  1  (26  S.  E.  730),  as  to  the  method  for 
estimating  the  damages,  and  the  use  of  the  mortality  and  annuity  tables. 
Savannah,  F,  d  W.  Ry,  Co,  v.  Austin,  104  Oa.  614  (30  8.  E.  770). 

10.  An  exception  to  the  charge  as  a  whole  raises  no  question  for  decision. 
The  alleged  errors  specifically  pointed  out  under  this  general  exception 
are  without  any  substantial  merit,  the  instructions  as  a  whole  being  fair, 
full,  and  correct  on  all  the  issues  made. 

11.  The  exceptions  in  this  case  are  numerous,  but  without  novelty  or  gen- 
eral interest.  Considered  in  the  light  of  the  facts  and  the  well-settled 
rules  of  law  applicable  thereto,  we  have  not  discovered  any  material 
error.  The  verdict  (for  $7,000)  is  large  and  generous,  but  not  so  mani- 
festly excessive  as  to  show  bias,  prejudice,  or  mistake  on  the  part  of  the 
jury.  The  evidence  proves  that  the  railroad  company  was  liable  in  dam- 
ages, that  the  plaintiff  received  serious  and  permanent  injuries,  and  the 
amount  of  the  verdict  has  been  approved  by  the  trial  judge.  No  rea- 
son is  shown  for  the  interference  of  this  court. 

Judgment  affirmed. 
Decided  Januast  15,  1912.    Reheabing  denied  Febbuabt  12,  1912. 

Action  for  damages;  from  city  court  of  Floyd  coimty— Judge 
Beece.     May  4,  1911. 

J.  Branham,  Maddox  &  Doyal,  for  plaintiff  in  error. 

J.  M.  Hunt,  Dean  &  Dean,  Lipscomb,  Willingham  &  Wright, 
Seaborn  Wright,  contra. 


3551.    Barnes  Coal  Co.  v.  Southland  Knittin*  Mills. 

Hill,  C.  J.  1.  A  contract  contained  the  following  clause:  ''The  J.  R. 
Barnes  Coal  Company  hereby  agrees  to  sell  and  ship  to  the  Southland 
Knitting  Mills  forty  cars  straight  nui  of  mine  coal  from  Brushy  Moun- 
tain Coal  Mines,  to  be  delivered  at  the  rate  of  three  or  four  cars  per 
month.**  The  trial  judge  construed  this  clause  as  follows:  ''A  contract 
of  delivery  of  forty  cars  of  coal  to  be  delivered  at  the  rate  of  three  or 
four  cars  per  month  would  imply  that  there  would  be  required  from  ten 
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to  twelve  months  in  delivery  at  the  rate  of  the  three  or  four  cars  per 
month,  it  being  the  evident  intention  of  the  parties  that  the  shipments 
should  be  at  intervals  comparatively  regular."  Held^  a  reasonable  and 
proper  interpretation. 
2.  Irrespective  of  the  foregoing  clause  of  the  contract,  there  was  evidence 
upon  which  the  jury  could  have  found  that  the  contract  had  been  re- 
scinded by  mutual  consent,  so  far  as  the  two  cars  of  coal  were  concerned. 

Judgment  affirmed. 
Decided  January  15,  1912.    Reheabino  denied  Febbvaby  12,  1912. 

Appeal;  from  Bibb  superior  court— Judge  Felton.    June  5,  1911. 

R.  S.  Wimberly,  Mallary  &  Wimherly,  for  plaintifE  in  error. 

Hardeman,  Jones,  Callaway  &  Johnston,  contra. 


3570.    Douglas  v,  Rogers. 

Hnx,  C.  J.  1.  Where  an  architect  sued  on  quantum  meruit,  in  the  ab- 
sence of  contract,  to  recover  for  his  services  in  drawing  plans  and  pre- 
paring specifications  for  the  erection  of  a  house,  and  the  main  issue  of 
fact  was  as  to  the  cost  of  the  building  to  be  erected  in  accordance  with 
the  plans  and  specifications  prepared  by  him,  it  was  not  error  to  admit 
testimony  of  a  general  custom  among  architects  not  to  guarantee  the 
exact  cost  of  buildings  to  be  constructed  on  the  plans  and  specifica- 
tions furnished,  but  only  to  make  an  approximate  estimate  of  the  coat. 

2.  Where  an  architect  is  employed  by  the  owner  of  land  to  prepare  plans 
and  specifications  for  the  construction  of  a  building  thereon,  and  does  so, 
and  the  owner  decides  not  to  have  the  building  erected,  because  of  the 
estimated  cost,  but  nevertheless  retains  the  plans  and  specifications,  in 
the  absence  of  any  guaranty  as  to  the  cost  of  the  building,  or  agree- 
ment as  to  his  compensation  for  preparing  the  plans  and  specifications, 
the  architect  would  be  entitled  to  recover  the  reasonable  value  of  his 
services  in  preparing  and  furnishing  the  plans  and  specifications. 

3.  Where  the  plaintiff  voluntarily  reduced  the  amount  of  a  money  verdict 
in  his  favor  by  writing  off  a  part  thereof,  an  exception  that  the  verdict 
as  rendered,  and  before  its  reduction  by  the  voluntary  act  of  plaintiff, 
was  excessive,  is  without  merit,  unless  the  verdict  as  reduced  was  ex- 
cessive. 

4.  No  error  appears,  and  the  verdict  is  amply  supported  by  the  evidence. 

Judgment  affirmed. 
Decided  January  15,  1912.    Rehearing  denied  February  12,  1912. 

Appeal;  from  Fulton  superior  court— Judge  Ellis.     April  22, 

1911. 

Alex.  W.  Stephens,  for  plaintiff  in  error. 

Lavender  R.  Ray,  contra. 
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3815.    Rivers  v.  The  State. 

Hill,  C.  J.  1.  The  objections  to  disconnected  excerpts  from  the  charge  are 
without  merit,  when  considered  with  the  instructions  in  their  entirety. 

2.  The  law  of  voluntary  manslaughter  was  applicable  to  reasonable  deduc- 
tions from  the  evidence. 

3.  The  written  request  to  charge  was  substantially  covered  by  the  general 
charge. 

4.  It  was  not  material  error  to  permit  a  witness,  after  describing  the  loca- 
tion of  the  fatal  wound  on  the  body  of  the  decedent,  to  state  that  the 
location  of  the  wound  indicated  the  position  of  the  decedent  when  shot. 

5.  No  error  of  law  appears,  and  there  was  evidence  to  support  the  verdict. 

Judgment  affirmed. 
Decided  Januaby  15,  1912.    Reueabinq  denied  February  12,  1912. 

Conviction  of  voluntary  manslaughter;  from  Putnam  superior 

court— Judge  J.  B.  Park.    October  16,  1911. 

Eugene  M.  Baynes,  for  plaintiff  in  error. 

Joseph  E.  Pottle,  solicitor-general,  contra. 


3884.    Woodward  v.  The  State. 

Htt.t.,  C.  J.    No  error  of  law  is  complained  of,  and  the  evidence  fully  sup* 
ports  the  verdict  Judgment  affirmed. 

Decided  January  30,  1912.    Rehearing  denied  February  12,  1912. 

Indictment  for  sale  of  liquor;  from  Decatur  superior  court — 

Judge  Frank  Park.    November  16,  J911. 

0,  0.  Bower,  for  plaintiff  in  error. 

W.  E,  Wooten,  solicitor-general,  F.  A.  Hooper,  contra. 


3218.     Hubbard  v.  Shaw. 

Russell,  J.  1.  There  was  a  direct  conflict  between  the  evidence  for  the 
plaintiff  and  the  testimony  of  the  defendant,  but  the  credibility  of  the 
witnesses  is  a  question  to  be  determined  by  the  jury,  and  the  evidence 
""  fully  authorized  the  conclusion  that  the  defendant  empowered  his  part- 
ner in  the  land  to  employ  the  plaintiff  as  a  real-estate  agent  to  sell  the 
farm  in  question,  giving  his  partner  unlimited  discretion  as  to  the  terms 
and  conditions  of  the  sale,  and  that  the  real-estate  agent  fulfilled  his 
contract  by  finding  a  purchaser  who  was  willing,  able,  and  ready  to  com- 
ply with  the  terms  of  sale  fixed  by  the  partner  and  ratified  by  him. 
2.  The  remaining  assignments  of  error  are  not  sufficiently  meritorious  to 
warrant  a  reversal  of  the  judgment  refusing  a  new  trial. 
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(a)  The  hearsay  testimony  was  not  injurious  to  the  defendant,  in  view 
of  the  testimony  of  the  defendant's  partner  that  he  was  satisfied  as  to 
the  willingness  of  the  proposed  purchaser  to  buy,  and  his  ability  to  pay 
for  the  partnership  farm. 

(6)  The  statement  of  counsel  for  the  plaintiff,  to  the  effect  that  Kelly, 
one  of  the  codefendants,  had  tendered  one  half  of  the  commissions  sued 
for,  and  that  none  of  the  costs  should  be  taxed  against  hira,  did  not 
amount  to  a  release  of  the  other  codefendant;  and  even  if  the  statement 
was  prejudicial  to  the  plaintiff  in  error,  no  ruling  of  the  lower  court 
was  invoked  thereon,  and  consequently  that  phase  of  the  exception  pre- 
sents nothing  for  the  consideration  of  this  court. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 
Decided  Januaby  30,  1912.    Rehearing  denied  February  12,  1912. 

Complaint;  from  city  court  of  Tif ton— Judge  E.  Eve.    January 
10,  1911. 

R.  E.  Dinsmore,  B,  P.  OaUlard  Jr.,  for  plaintiff  in  error. 
Fulwood  &  Murray,  Hendricks  &  Christian,  contra. 


3647.     HICKS  v,  MOYER. 

1.  Neither  section  4172  of  the  Civil  Code  (1910),  providing  that  adverse 
possession  of  personalty  for  four  years  gives  a  title  by  prescription,  nor 
section  4496,  providing  that  actions  for  injuries  to  personal  property 
shall  be  brought  within  four  years,  nor  any  other  provision  of  the  code, 
properly  construed,  limits  the  period  within  which  suits  to  recover  per- 
sonal property  may  be  brought. 

2.  A  valid  statute  of  this  State  ii^  existence  at  the  date  of  the  adoption  of 
the  code,  but  omitted  therefrom  through  mistake  or  oversight,  is  still 
of  force,  unless  expressly  or  by  necessary  implication  repealed  by  a 
subsequent  statute,  or  by  some  provision  of  the  code» 

3.  Section  2  of  the  limitation  act  approved  March  6,  1856,  providing  that 
"all  suits  for  the  recoverj'  of  personal  property,  or  for  damages  for  the 
conversion  or  destruction  of  the  same,  shall  be  brought  within  four  years 
after  the  right  of  action  accrues,  and  not  after,  "*  though  omitted  from 
the  code,  is  still  of  force,  having  been  omitted  by  mistake  or  oversight, 
and  there  being  nothing  in  the  code,  or  in  any  subsequent  act,  which 
expressly  or  by  necessary  implication  repeals  this  section. 

4.  In  a  trover  case,  demand  and  refusal  are  necessary  only  as  evidence  of 
conversion,  and  need  not  be  proved  where  conversion  is  otherwise  shown. 

5.  No  facts  sufficient  to  relieve  the  action  from  the  bar  of  the  statute  of 
limitations  are  alleged,  and  the  court  did  not  err  in  dismissing  the  peti- 
tion, upon  a  demurrer  raising  the  point  that  the  action  was  barred. 

Decided  February  12,  1912. 

Trover;  from  city  court  of  Atlanta— Judge  Reid.    May  13,  1911. 
Leon  0.  Oreer,  for  plaintiff.    Moore  &  Branch,  for  defendant. 
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Pottle,  J.  On  February  23,  1911,  Hicks  filed  an  action  of 
trover  in  the  city  court  of  Atlanta,  against  Moyer  and  his  wife, 
seeking  to  recover  possession  of  certain  insurance  policies  and  other 
documents  alleged  to  be  the  property  of  the  petitioner.  The  peti- 
tion averred,  that  about  June  15,  1906,  the  petitioner  left  with 
the  defendants,  for  safe-keeping,  a  trunk  containing  the  property 
in  question ;  that  about  five  weeks  later  he  called  for  the  trunk  and 
contents,  and  upon  inspection  discovered  that  the  property  sued  for 
had  been  removed.  "Petitioner  then  and  there  demanded  the  re- 
turn of  the  same,  which  said  defendants  refused,  and  it  was  not 
until  the  year  1910  that  he  discovered  that  the  fraudulent  removal 
of  the  same  was  perpetrated  by  said  defendants.''  The  trial  judge 
dismissed  the  petition,  on  a  demurrer  raising  the  point,  amongst 
others,  that  the  action  was  barred  by  the  statute  of  limitations; 
and  error  is  assigned  on  this  judgment. 

1.  The  action  of  trover  in  this  State  is  purely  statutory,  and  is 
available  in  any  case  in  which  trover,  replevin,  or  detinue  could 
have  been  employed  at  common  law.  Mitchell  v.  Georgia  <t  Ala- 
bama Railway,  111  Qa,  760  (36  S.  E.  971,  51  L.  R.  A.  623).  The 
question  is  whether  the  period  within  which  this  statutory  action 
may  be  brought  is  limited  by  any  statute  or  law  of  this  State.  Sec- 
tion 4172  of  the  Civil  Code  (1910),  providing  that  adverse  pos- 
session of  personal  property  for  four  years  shall  give  a  title  by  pre- 
scription, is  manifestly  not  a  statute  limiting  the  period  within 
which  suit  can  be  brought;  since  a  prescriptive  title  to  personalty 
by  four  years  possession,  like  a  claim  of  prescription  to  realty, 
must  be  specifically  pleaded  as  a  substantive  defense.  Section 
4496  of  the  Civil  Code  (1910)  is  confined  to  suits  "for  injuries'' 
to  personalty,  and  does  not  limit  the  right  to  sue  for  the  recovery 
of  such  property.  The  wrongful  conversion  of  personal  property 
does  not  necessarily  cause  injury  to  the  property.  On  the  contrary, 
property  may  enhance  in  value  while  in  the  hands  of  one  who  tor- 
tiously  withholds  it.  See  Blocker  v.  Boswell  109  Oa.  237  (34  S.  E. 
289).  There  is  in  the  code  no  provision  which  undertakes  to  fix  a 
period  within  which  suits  to  recover  personal  property  must  be 
brought. 

2,  3.  The  act  approved  March  6,  1866  (Acts  1855-6,  p.  233), 
WBB  a  general  limitation  statute,  fixing  the  periods  of  time  within 
which  suits  of  various  classes  must  be  brought.    Section  4  of  that 
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act  is  now  embodied  in  the  Civil  Code  (1910),  §  4496.  Section  1 
provided  that  suits  for  the  recovety  of  real  estate  shall  be  brought 
**  within  seven  years  after  adverse  possession  commences,  and  not 
after."  Section  2  provides:  "All  suits  for  the  recovery  of  per- 
sonal property,  or  for  damages  for  the  conversion  or  destruction  of 
the  same,  shall  be  brought  within  four  years  after  the  right  of  ac- 
tion accrues,  and  not  after."  Neither  section  1  nor  section  2  of 
this  act  appears  in  the  code.  The  codifiers  evidently  rightly  thought 
that,  in  view  of  other  provisions  of  law  in  reference  to  title  to  land 
by  prescription,  it  was  unnecessary  to  codify  section  1  of  the  act 
in  the  phraseology  there  set  out.  It  seems  that  they  thought  also 
that  the  law  now  embodied  in  the  Civil  Code  (1910),  §  4172,  in 
reference  to  four  years  adverse  possession  of  personalty,  and  in 
§  4496,  in  reference  to  suits  for  injuries  to  personalty,  rendered 
proper  the  omission  of  section  2  of  this  act  from  the  code.  That  the 
compilers  of  the  code  of  1895  were  of  the  opinion  that  the  law  em- 
braced in  these  two  sections  created  a  limitation  upon  the  right  to 
sue  in  trover  seems  to  be  clear,  from  the  fact  that  in  the  index, 
under  the  title,  "Trover,"  and  subtitle,  "within  what  time  to  be 
brought,"  the  sections  of  the  Code  of  1895  containing  the  provisions 
of  law  now  in  §§  4172  and  4496  of  the  Code  of  1910  are  cited.  The 
same  is  true  of  the  codes  of  1873  and  1882.  It  is  to  be  noted  that 
Judge  Hopkins,  in  his  Code  of  1910,  omitted  this  reference,  as  did 
the  compilers  of  the  first  two  codes  (1861  and  1867).  In  Blocker 
V.  Boswell,  supra,  Mr.  Justice  Lewis  called  attention  to  the  fact  that 
section  2  of  the  act  of  1856  was  omitted  from  the  code,  and  said : 
"We  think,  therefore,  that  the  codifiers  purposely  left  out  the  stat- 
ute of  limitations  as  to  trover,  considering  it  was  for  all  practical 
purposes  embodied  in  the  section  of  the  code  on  the  subject  of  ad- 
verse possession  of  personalty  for  four  years.  There  is  as  much 
reason  in  saying  that  section  3898  of  the  Civil  Code,  fixing  a  limita- 
tion for  actions  of  trespass  upon  or  damages  to  realty,  applies  to 
suits  for  the  recovery  of  realty,  as  there  is  to  say  that  the  following 
section,  with  reference  to  injuries  to  personalty,  applies  to  suits 
for  the  recovery  of  personalty.  While  this  court,  as  above  indicated^ 
has  recognized  that  an  action  of  trover  is  barred  in  four  years, 
yet  none  of  these  decisions  were  based  upon  the  fact  that  the  ques- 
tion was  controlled  by  the  section  of  the  code  relating  to  injuries 
to  personalty." 
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It  seems  to  us  that  the  codifiers  acted  under  a  misappreliension. 
The  radical  diflPerence  between  the  verbiage  of  section  1  of  the  act 
of  1856,  relating  to  real  property,  and  section  2,  relating  to  person- 
alty,  is  apparent.  In  order  for  a  suit  to  recover  realty  to  be  barred 
after  seven  years,  the  possession  must  have  been  adverse;  whereas 
there  was  no  such  limitation  in  reference  to  suits  to  recover  person- 
alty. The  codifiers  evidently  did  not  give  due  weight  to  the  differ- 
ence in  language  between  these  two  sections  of  the  act. 

It  does  not  follow,  however,  that,  because  section  2  of  the  act  of 
1866  was  omitted  from  the  code,  it  is  not  still  the  law.  The  codi- 
fiers had  no  authority  to  omit  from  the  code  a  valid  existing  statute. 
While  every  constitutional  provision  in  the  code  became  law  by 
virtue  of  the  adopting  act,  nevertheless,  a  valid  statute  omitted  from 
the  code,  either  purposely  or  by  oversight,  is  still  the  law,  unless 
expressly  or  by  necessary  implication  repealed  by  some  provision 
of  the  code  or  a  subsequent  statute.  Georgia  R.  Co.  v.  Wright, 
124  Oa.  608  (5),  (53  8.  E.  2ol),  As  there  is  nothing  in  the  code, 
or  in  any  subsequent  act,  which  conflicts  with  section  2  of  the  act 
of  1856,  we  hold  that  this  section  is  still  of  force. 

4,  5.  In  a  trover  case,  demand  and  refusal  are  necessary  only  as 
evidence  of  a  conversion.  Thompson  v.  Carter,  6  Oa.  A  pp.  606 
(65  S.  E,  599).  In  the  present  case,  possession  having  been  vol- 
untarily surrendered  for  an  indefinite  time,  demand  and  refusal 
were  necessary  to  show  conversion.  The  statute  began  to  run  from 
the  date  of  the  demand  and  refusal,  and  as  the  petition  was  filed 
more  than  four  years  after  the  date  of  the  demand  and  refusal, 
the  action  was  barred.  The  petition  must  be  construed  most 
strongly  against  the  pleader.  The  averment  that  it  was  not  until 
the  year  1910  that  the  plaintiff  discovered  the  fraudulent  removal 
of  his  property  can  not  save  the  petition,  in  view  of  the  other  al- 
legation, that  in  1905  he  examined  the  trunk,  saw  that  the  docu- 
ments sued  for  had  been  removed,  demanded  their  return,  and  the 
defendants  refused  to  comply.  Without  reference  to  other  grounds 
of  demurrer,  the  trial  judge  rightly  held  that  the  action  was 
barred.  Judgment  affirmed. 
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3650.    COX   V.  MoKINLEY. 

1.  In  a  suit  on  a  promissory  note,  where  the  defendant  admitted  the  execu- 
tion of  the  note  and  that  the  plaintiff  was  the  lawful  holder,  and  assumed 
the  burden  of  establishing  an  affirmative  defense,  it  was  erroneous  to 
charge  that  the  burden  was  on  the  plaintiff  to  make  out  his  case  by  a 
preponderance  of  the  evidence.  A  prima  facie  right  to  recover  having 
been  admitted  and  the  burden  assumed  by  the  defendant,  this  instruc- 
tion  was  calculated  to  mislead  and  confuse  the  jurors,  and  induce  them 
to  solve  any  doubts  by  finding  against  the  plaintiff,  especially  as  the 
evidence  was  close  and  a  verdict  for  either  party  would  have  been  au- 
thorized. 

2.  The  evidence  of  a  party  as  a  witness  on  a  previous  trial  of  the  case, 
contained  in  a  brief  of  the  evidence  agreed  to  by  his  attorney  and  ap- 
proved by  the  court  and  filed  as  a  part  of  his  motion  for  a  new  trial, 
is  competent  and  admissible  for  the  purpose  of  impeachment,  proper 
preliminary  proof  for  its  introduction  having  been  made. 

Decided  Febbuast  12,  1912. 

Complaint;  from  city  court  of  Carters ville— Judge  Foute.  June 
24,  1911. 

M.  C.  Few,  for  plaintiff. 

Thomas  W,  &  y^aii  H.  Milner,  for  defendant. 

Hill,  C.  J.  Cox  sued  McKinley  on  two  promissory  notes,  al- 
leged to  have  been  given  for  the  rental  of  land  therein  described  for 
the  year  1909.  The  defendant  admitted  the  execution  of  the  notes 
and  set  up,  as  a  defense,  that  before  the  time  arrived  when  he  was 
to  take  possession  of  the  land  rented,  he  notified  the  plaintiflE  that 
he  would  be  unable  to  carry  out  his  contract,  and  thereupon  the 
plaintiff  rerented  a  portion  of  the  land  to  other  tenants  and  culti- 
vated the  remainder  himself;  and  the  defendant  sets  up  these  acts 
of  the  plaintiff  as  amounting  in  law  to  a  rescission  of  the  rental 
contract,  and  says  that  he  was  thereupon  released  from  all  liability 
on  the  notes.  On  the  trial  the  testimony  in  behalf  of  the  defendant 
tended  to  prove  his  defense.  This  defense  was  met  by  evidence  in 
behalf  of  the  plaintiff  which  tended  to  show  that  he  had  refused  to 
release  the  defendant  from  the  rental  contract,  and  that  in  rerent- 
ing  the  land  and  cultivating  the  portion  not  rented,  he  did  so  un- 
der the  express  direction  and  authority  of  the  defendant,  who 
promised  him  that  he  would  be  responsible  for  any  balance  that 
might  be  due  on  the  rent  notes,  over  and  above  what  the  plaintiff 
had  realized  from  the  rerental  of  the  land.  The  plaintiff  further 
contended  that  even  without  this  direction  and  promise,  it  was  his 
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duty,  under  the  law^  to  lessen  the  damages,  and  that  in  pursuance 
of  this  obligation  he  had  lessened  the  damages  to  the  defendant, 
to  the  extent  of  half  of  the  amount  of  the  rent  notes,  by  renting 
some  of  the  land,  and  now  claimed  only  the  other  half  due  on  the 
notes.  On  the  issue  thus  presented,  the  evidence  was  in  sharp  con- 
flict, and  a  verdict  for  either  party  would  have  be^n  authorized. 
The  law  applicable  to  this  issue  was  correctly  charged. 

Unquestionably,  the  plaintiff,  after  the  defendant's  renunciation 
of  the  rental  contract,  was  at  liberty  to  treat  the  renunciation  as  a 
breach  of  the  contract  and  to  sue  for  any  damages  he  might  have 
sustained  by  reason  of  the  breach,  treating  the  contract  as  still 
binding.  Smith  v.  Georgia  Loan  Co.,  113  Ga.  975  (39  S.  E.  410). 
If,  without  authority  or  direction  of  the  defendant,  upon  the  re- 
nunciation of  the  contract  by  the  defendant,  the  plaintiff  had  con- 
sented either  expressly  or  constructively  to  the  renunciation,  it 
would  have  amounted  in  law  to  a  rescission ;  but,  if,  on  the  contrary, 
he  did  not  by  his  conduct  rescind  the  contract,  but  simply  endeav- 
ored to  lessen  the  damages,  under  the  consent  and  direction  of  the 
defendant  himself,  he  would  haye  been,  in  law  and  equity,  entitled  to 
recover  any  balance  due  on  the  rental  notes.  But,  as  before  stated, 
the  law  applicable  to  this  issue  made  by  the  evidence  was  fairly 
and  correctly  presented  to  the  jury,  and  the  verdict  on  this  issue 
would  have  settled  the  conflict,  and,  in  the  absence  of  any  material 
error  leading  the  jury  to  find  for  one  party  rather  than  for  the 
other,  would  not  be  disturbed  by  this  court.  We  think,  however, 
that  the  court  in  the  trial  of  the  ease  committed  two  errors,  which, 
in  view  of  the  close  character  of  the  case  on  the  evidence,  entitle 
the  plaintiff  in  error  to  another  trial. 

1.  On  the  trial  the  defendant  admitted  the  execution  of  the 
rent  notes,  and  that  the  plaintiff  was  the  lawful  holder  thereof,  and 
he  assumed  the  burden  of  proving  his  affirmative  defense.  Never- 
theless, the  court  charged  the  jury  to  the  effect  that  the  burden  of 
proof  was  on  the  plaintiff  to  make  out  his  case  by  a  preponderance 
of  the  evidence.  A  prima  facie  case  had  been  admitted  by  the  de- 
fendant; and,  therefore,  it  was  misleading  and  confusing  to  the 
jury  to  instruct  them  that  the  burden  still  remained  upon  the 
plaintiff  to  prove  his  case  to  their  satisfaction  by  a  preponderance  of 
the  evidence.  The  court  should  have  instructed  the  jury  that  in 
view  of  the  admission  of  the  defendant  as  to  the  prima  facie  right 
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of  the  plaintiff  to  recover,  the  burden  was  upon  the  defendant  to 
meet  this  prima  facie  right  by  establishing  his  affirmative  defense 
by  a  preponderance  of  the  evidence.  The  evidence  on  the  control- 
ling issue  in  the  case,  presented  by  the  defendant's  aflSrmative  plea, 
was  close,  and  presumptively  it  was  prejudicial  to  the  plaintiff, 
under  this  state  of  the  evidence,  to  place  upon  him  a  burden 
from  which  he  had  been  relieved  by  the  admission  of  the  defendant ; 
and  the  charge  placing  this  burden  upon  him  may  have  led  the  jury 
to  decide  the  wavering  balance  in  favor  of  the  defendant. 

2.  The  controlling  question  in  the  case  was  whether,  upon  the 
renunciation  of  the  contract  by  the  defendant,  he  had  been  re- 
leased from  further  performance  by  the  conduct  of  the  plaintiff,  or 
whether  he  had,  upon  renouncing  the  contract,  authorized  the  plain- 
tiff to  rerent  the  land,  agreeing  to  pay  any  balance  that  the  plain- 
tiff might  not  receive  from  the  rerenting.  The  plaintiff  offered  to 
prove,  in  support  of  his  contention  that  he  was  simply  acting  under 
the  authority  of  the  defendant  in  rerenting  a  portion  of  the  land, 
an  admission  which  the  defendant  made  on  the  former  trial  of  the 
case,  contained  in  the  brief  of  the  evidence  which  had  been  agreed 
to  by  his  counsel  and  approved  by  the  court.  This  admission  is 
as  follows:  "I  could  not  move  on  the  land,  and  he  would  not  re- 
lease me.  In  January  Mr.  Ljrnch  came  to  me  and  said  there  was 
a  man  down  there  who  wanted  to  rent  part  of  this  land.  I  told 
him  to  go  back  and  tell  Mr.  Cox  to  rent  the  land  out  to  the  very 
best  advantage,  to  let  Will  Williams  have  what  land  he  wanted,  and 
do  the  best  he  could  with  the  rest.  I  had  repeatedly  told  him  that 
he  should  not  lose  anything,  and  I  told  Mr.  Lynch  so."  The  de- 
fendant, as  a  witness,  denied  that  he  had  made  this  statement  on  a 
former  trial,  and  the  record  was  offered  to  impeach  him  by  the 
contradictory  statement;  the  judge  excluded  it,  and  the  plaintiff 
excepted.  We  think  this  was  error  (Cox  v.  Prater,  67  Oa.  588) : 
and  more  especially  error  in  view  of  the  evidence  that  the  Will 
Williams  mentioned  in  this  record  had  in  fact  rerented  from  the 
plaintiff  a  portion  of  the  land  after  the  defendant's  renunciation  of 
his  contract^  and  the  Mr.  Lynch  referred  to  was  apparently  author- 
ized by  the  defendant  to  make  this  statement  for  him  to  the  plain- 
tiff. Other  than  as  above  discussed,  we  find  no  material  error  of 
law ;  but,  because  of  these  two  errors,  a  new  trial  is  granted. 

Judgment  reversed 
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3656.    PRINCE  &  SOXS  r.  COCHRAN  &  SONS. 

1.  Where  suit  is  brought  on  a  promissory  note,  and  the  defendant's  plea  is 
stricken  and  judgment  entered  up  against  him  for  the  full  amount  sued 
for,  a  bill  of  exceptions  containing  a  general  exception  to  the  final  judg- 
ment, and  an  exception  to,  and  a  specific  assignment  of  error  upon,  the 
ruling  striking  the  plea,  sufficiently  brings  into  question  the  correctness 
of  the  ruling. 

2.  Ab  against  an  oral  motion  ^  dismiss,  made  at  the  trial  term,  a  plea  to 
a  suit  upon  a  promissory'  note,  distinctly  alleging  that  the  defendants 
have  paid  to  tl^  plaintiffs,  either  in  cash  or  its  equivalent,  more  than 
the  amount  sued  for,  and  that  the  overpayments  were  made  through 
mistake  and  in  ignorance  of  the  sum  really  due  on  the  note  at  the  time 
the  overpayments  were  made,  is  good,  both  as  a  plea  of  payment  and 
as  a  cross-action  to  recover  the  overpayments. 

Decided  Febbuabt  12,  1912. 

Complaint;  from  city  court  of  Cairo— Judge  Singletary.  July 
20,  1911. 

J.  Q.  Smith,  for  plaintiffs  in  error. 

Roscoe  Luke,  R.  C.  Bell,  Ira  Carlisle,  contra. 

Pottle,  J.  This  was  a  suit  upon  two  promissory  notes.  The 
defendants  filed  a  plea  setting  up  that  they  had  paid  the  plaintiffs 
more  than  the  amount  due  on  the  notes,  by  $210.75.  It  was  alleged 
that  the  different  amounts  had  been  paid  to  the  plaintiffs  from  time 
to  time  upon  designated  dates,  but  that  the  plaintiffs  had  failed  to 
credit  these  payments  on  the  notes  sued  on.  It  was  further  averred 
that  the  overpayments  had  been  made  through  mistake  and  in  igno- 
rance of  the  amount  really  due.  The  defendants  prayed  that  they 
might  recover  from  the  plaintiffs  the  amount  thus  overpaid.  On 
oral  motion  at  the  trial,  the  judge  struck  the  defendants'  pleas  and 
entered  judgment  for  the  full  amount  sued  for.  Their  bill  of  ex- 
ceptions contains  a  special  assignment  of  error  on  the- judgment 
striking  the  pleas.  Error  is  also  assigned  upon  the  refusal  of  the 
court  to  allow  the  pleas  to  be  amended  "in  any  respect  whatever," 
but  it  is  not  alleged  that  any  amendment  was  offered,  and  no  copy 
of  the  proposed  amendment  is  set  out  in  the  bill  of  exceptions  or 
attached  thereto  as  an  exhibit.  The  bill  of  exceptions  recites  that 
after  striking  the  defendants*  pleas,  the  court  rendered  a  judgment 
for  the  full  amount  sued  for,  "to  which  judgment  defendants  then 
and  there  excepted  and  now  except  and  assign  same  as  error." 

1.  A  motion  to  dismiss  the  writ  of  error,  has  been  made,  upon 
the  ground  that  the  assignments  of  error  in  the  bill  of  exceptions 
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are  not  snflSciently  specific.  There  is  no  merit  in  this  motion. 
The  proper  practice  in  such  cases  was  laid  down  by  the  Supreme 
Court  in  the  case  of  Lyndon  v.  Georgia  Ry.  &  Elec.  Co.,  129  Oa. 
353  (58  S.  E.  1047),  to  the  effect  that  .where  there  is  an  exception 
to  a  final  judgment,  exception  may  also  be  taken  to  any  antecedent 
ruling  made  during  the  trial.  Of  course,  a  judgment  for  the  full 
amount  sued  for  was  the  inevitable  result  of  the  antecedent  ruling 
striking  the  defendants'  pleas,  and  the  real  complaint  of  the  plain- 
tiffs in  error  is,  not  that  final  judgment  was  entered,  but  that  their 
pleas  were  stricken.  As  we  understand  the  ruling  of  the  Supreme 
Court  in  the  Lyndon  case,  supra,  the  assignments  of  error  in  the 
present  bill  of  exceptions  are  sufficient  to  bring  before  this  court 
the  judgment  striking  the  defendants'  pleas.  The  exception  to 
the  refusal  of  the  court  to  allow  the  defendants  to  amend  will  not 
be  considered,  because  no  amendment  is  set  out  in  the  bill  of  ex- 
ceptions or  attached  thereto  as  an  exhibit. 

2.  Upon  special  demurrer,  a  plea  of  pajrment  is  bad,  unless  it 
alleges  when,  how,  and  to  whom  payinent  is  made.  Kahrs  v.  Kahrs, 
115  Oa.  288  (41  S.  E.  649).  But  there  was  no  special  demurrer  in 
this  case.  As  against  a  general  demurrer  or  an  oral  motion  to  dis- 
miss, made  at  the  trial  term,  upon  the  ground  that  no  defense  is 
set  forth,  a  plea  of  payment  is  good  which  alleges  in  distinct  terms 
that  the  defendant  has  paid  to  the  plaintiff  in  cash  or  its  equiva- 
lent the  full  amount  of  the  note  sued  on.  The  plea  in  the  present 
case  was  certainly  good  as  a  plea  of  payment.  We  are  also  of  the 
opinion  that  as  against  an  oral  motion  to  dismiss,  the  plea  and 
prayer,  in  so  far  as  a  recovery  is  sought  for  overpayments,  is  good. 
The  defendants  allege  that  the  money  was  paid  through  mistake; 
that  they  did  not  have  aqcess  to  their  notes,  and,  the  proper  credits 
not  having  been  made  by  the  plaintiffs  from  time  to  time,  they 
were  unable  to  tell  just  what  amount  was  due  on  the  notes.  This 
plea  was  subject  to  special  demurrer,  but  we  do  not  think  that  it 
should  have  been  dismissed  upon  oral  motion  made  at  the  trial 
term.  Judgment  reversed. 
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3657.    Alexander  &  Sons  r.  Morris  &  Co. 

Hnj.,  C.  J.  1.  The  bond  upon  which  suit  was  brought,  while  not  good  a^ 
a  statutory  bond,  was  good  as  a  common-law  obligation.  Besides,  the 
defendant,  having  secured  possession  of  the  property  levied  upon  by 
giving  the  bond  to  the  levying  officer,  was  estopped  from  attacking  it 
as  invalid.  Wall  v.  Mount,  121  Oa.  831  (49  S.  E.  778);  Atotrey  v. 
Campbell,  118  Oa.  464    (45  S.  E.  301). 

2.  The  petition  as  amended  set  forth  a  good  cause  of  action,  and  was  not 
subject  to  demui-rer  on  any  of  the  grounds  alleged.  The  court  prop- 
erly overruled  the  demurrer.  Judgment  affirmed.  , 
Decided  Febbuabt  12,  1912. 

Complaint;  from  city  court  of  Nashville— Judge  Lankford  pre- 
siding.   July  6,  1911. 

Hendricks  &  Christian,  for  plaintiffs  in  error. 
W.  0.  Harrison,  contra. 


3658.    Brooks  v.  Griffin. 

Russell,  J.  1.  The  evidence  was  sufficient  to  authorize  the  conclusion 
that  the  claimant,  though  she  was  the  wife  of  the  defendant  in  fi.  fa., 
was  the  true  owner  of  the  horse  levied  upon.  In  considering  transac- 
tions between  husband  and  wife,  slight  circumstances,  under  certain 
conditions,  may  be  sufficient  to  satisfy  a  jury  of  the  existence  of  fraifd, 
but  in  all  such  cases  the  bona  fides  of  the  transaction  is  to  be  deter- 
mined by  the  jury.  In  the  present  case  it  can  not  be  said  that  the 
evidence  demanded  a  finding  other  than  that  returned  by  the  jury. 

2.  It  is  not  error  for  a  trial  judge,  in  ruling  upon  -the  validity  of  objec- 
tions to  testimony,  to  repeat,  as  he  remembers  it,  the  substance  of  a  ma- 
terial portion  of  the  testimony  of  the  witness  then  upon  the  stand,  and  to 
inquire  of  the  witness  whether  the  court's  recollection  of  the  testimony  is 
correct;  and  the  fact  that  the  judge,  in  ruling  upon  the  admissibility  of 
testimony,  states  its  substance,  as  being  what  has  been  testified  (with- 
out, however,  intimating  in  any  way  the  weight  or  credit  to  be  attached 
to  it),  does  not  sustain  an  assignment  of  error  complaining  that  the 
court  "intimated  and  expressed  an  opinion  as  to  the  facts  of  the  case.** 

3.  Evidence  on  the  part  of  a  purchaser  of  a  horse  that  a  designated  per- 
son had  never  owned  it  is  not  objectionable  as  being  the  conclusion  of 
the  witness,  but  is  to  be  treated  as  the  statement  of  a  substantive  fact 
which  would  naturally  rest  in  the  knowledge  of  the  witness  as  the 
owner  of  the  horse.  As  title  to  personal  property  may  pass  by  mere 
delivery,  the  nature  of  the  title  of  one  in  possession  of  personal  property, 
under  such  circumstances,  is  not  an  opinion,  but  a  matter  of  fact,  resting 
peculiarly  within  the  knowledge  of  the  party  in  possession. 

4.  The  excerpts  from  the  charge  of  the  court  to  which  exceptions  are  taken 
are  adjusted  to  the  evidence,  and,  though  one  of  these  excerpts  is  erro- 
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iieoua,  the  exception  is  not  addressed  to  the  error,  which  is  apparent, 
but  not  necessarily  harmful.  The  requests  to  charge,  so  far  as  they 
were  pertinent  and  appropriate,  were  covered  by  the  general  charge. 

5.  It  will  not  be  held  reversible  error,  in  the  absence  of  a  timely  and 
appropriate  request,  to  omit  to  instruct  the  jury  upon  the  burden  of 
proof.  Central  Railway  Co.  v.  Manchester  Mfg.  Co.,  6  Oa.  App.  254  (64 
S.  E.  1128).  Aliter,  if  the  court  charges  the  jury  upon  the  subject  of 
the  burden  of  proof,  and  errs  in  placing  the  burden  upon  the  wrong 
party.  Cow  v.  McKinley,  ante,  492  (73  S.  E.  761).  The  court  is  not 
required  to  charge  the  jury  upon  the  preponderance  of  testimony  unless 
requested  so  to  do. 

6.  The  court  was  not  required  to  charge  that  if  it  was  shown  that  the 
title  to  the  property  levied  upon  was  vested  in  the  defendant  in  fi.  fa. 
at  a  time  prior  to  the  judgment,  it  was  presumed  to  remain  in  him  until 
the  contrary  was  shown  by  the  evidence,  even  though  it  was  undisputed 
that  the  defendant  in  fi.  fa.  originally  bought  the  horse  claimed  by  his 
wife.  If  it  was  desired  that  tlie  attention  of  the  jury  be  directed  to  this 
specific  point,  an  appropriate  instruction  upon  the  subject  should  have 
been  requested.  Judgment  affirmed. 

Decided  February  12,  1912. 

Levy  and  claim ;  from  city  court  of  Miller  county— Judge  Bush. 
June  14,  1911. 

W.  L  Oeer,  for  plaintiff. 


3664.     STOVALL  COMPANY  v.  SHEPHERD  COMPANY. 

1.  The  purpose  of  the  act  approved  August  17,  1903  (Civil  Code  of  1910, 
I  3226  et  seq.),  regulating  the  sale  of  "goods,  wares,  and  merchandise 
in  bulk,"  was  to  protect  creditors  against  fraudulent  sales  by  debtors. 
It  has  no  application  to  a  general  settlement  made  by  a  debtor  with 
creditors,  where,  by  the  terms  of  the  settlement,  all  the  creditors  agree 
that  the  debtor's  stock  of  goods,  wares,  and  merchandise  shall  be  turned 
over  to  a  third  person,  who  shall  sell  the  same  solely  for  the  benefit  of 
the  creditors,  and  where  the  third  person,  in  pursuance  of  a  common 
agreement,  does  sell  the  stock  in  bulk  and  pays  over  to  the  creditors, 
according  to  the  agreed  pro  rata,  all  the  proceeds  of  the  sale. 

2.  Where  a  creditor  had  consented  to  the  agreement  set  out  in  the  above 
headnote,  and  actually  aided  the  common  agent  of  the  debtor  and  cred- 
itors in  making  the  sale  of  the  debtor's  stock  of  goods  in  bulk,  for  the 
purpose  of  carrying  out  the  agreement,  he  could  not,  after  the  sale  had 
been  made,  but  before  the  money  arising  therefrom  had  been  paid  over 
by  the  purchaser  to  the  common  agent  and  distributed  to  the  creditors, 
recede  from  the  agreement  and,  by  process  of  garnishment,  subject  to 
the  payment  of  his  debt  any  part  of  the  proceeds  of  the  sale,  in  the 
hands  of  the  purchaser.  The  doctrine  of  estoppel  would  apply  and  for- 
bid the  dissatisfied  creditor  from   in  any  manner  interfering  with  or 
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preventing  the  consummation  of  the  agreement  to  which  he  had  been  a 
consenting  party. 
3.  A  decision  upon  the  constitutional  objections  raised  to  the  act  of  1903 
(Acts  1903,  p-  92)  is  not  necessary  to  an  adjudication  of  the  case;  and, 
besides,  they  are  fully  controlled  by  the  ruling  of  the  Supreme 
CJourt  in  Jaques  d  Tinsley  Co,  v.  Caratarphen  Warehouse  Co,,  131  Oa,  1. 
Decided  Febbuabt  12,  1912. 

Garnishment;  from  city  court  of  Madison— Judge  Anderson. 
July  6,  1911. 

By  consent  of  the  creditors  of  the  Anderson  Dry  Goods  Company, 
which  was  insolvent,  E.  W.  Butler  took  charge  of  its  stock  of  goods, 
and,  after  notice  to  all  the  creditors,  and  by  their  consent,  sold  the 
goods  to  W.  E.  Shepherd  Company,  received  the  purchase-price, 
and  disbursed  it,  according  to  an  agreed  pro  rata,  among  the  cred- 
itors. After  the  consummation  of  the  sale,  but  before  the  payment 
of  the  money  to  the  creditors,  W.  W.  Stovall  Company  declined  to 
abide  by  the  agreement  which  it  had  made  with  the  other  creditors, 
to  accept  twenty-five  cents  in  the  dollar  of  the  proceeds  of  the  sale, 
in  settlement  of  its  debt,  and  brought  suit  against  the  Anderson 
Dry  Goods  Company  and  Mrs.  Anderson,  alleging  that  she  was  a 
member  of  the  partnership,  and  had  summons  of  garnishment 
served  upon  W.  W.  Shepherd  Company.  Before  the  summons  of 
garnishment  was  served,  the  garnishee  paid  over  the  money  to  E.  W. 
Butler,  for  disbursement  to  the  creditors  of  the  Anderson  Dry 
Goods  Company,  and  resold  all  the  goods.  On  proof  of  these  facts, 
which  were  set  up  in  the  answer  filed  by  the  garnishee,  the  court 
directed  a  verdict  in  favor  of  the  garnishee,  on  the  traverse  to  the 
answer ;  and  this  judgment  is  excepted  to. 

M.  C,  Few,  William  H,  Fleming,  for  plaintiff. 

Samuel  H.  Sibley,  contra. 

Hill,  C.  J.     (After  stating  the  foregoing  facts.) 

1.  It  will  be  seen,  from  the  evidence  as  above  stated,  that  the 
Anderson  Dry  Goods  Company  was  no  party  to  the  sale  of  its  stock 
of  goods  to  Shepherd  Company ;  that  this  sale  was  made  by  But- 
ler, acting  for  the  creditors  and  by  the  consent  of  all  the  creditors, 
for  the  purpose  of  carrying  out  their  agreement  in  the  premises. 
The  Anderson  Dry  Goods  Company  was  not  to  receive  any  part  of 
the  proceeds  from  the  sale  of  its  stock  of  goods,  and  did  not  in  fact 
receive  a  dollar  of  the  money.  It  was  all  paid  by  Shepherd  Com- 
pany to  Butler,  and  he  prorated  it  according  to  the  agreement 
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made  with  and  between  the  creditors.  Stovall  Company  agreed 
with  the  other  creditors  of  the  Anderson  Dry  Goods  Company  to 
accept  twenty-five  cents  in  the  dollar  from  the  proceeds  of  the  sale, 
in  settlement  of  its  debt  against  the  Anderson  Dry  Goods  Company, 
and  not  only  knew  of  Butler^s  sale  of  the  stock  of  goods  to  Shepherd 
Company,  but  assisted  him  in  making  the  sale.  Stovall  Company 
took  no  steps  to  stop  the  sale,  and  did  not  actually  object  to  its 
consummation  by  Butler,  but,  after  the  sale,  refused  to  stand  by  the 
agreement  as  to  the  general  settlement.  The  facts  being  as  stated^ 
under  the  general  rule  of  law  applicable  to  cases  of  garnishment, 
there  could  have  been  no  recovery  against  the  garnishee,  for  Stovall 
Company,  as  a  creditor,  could  only  enforce  against  Shepherd  Com- 
pany, as  garnishee,  such  rights  as  the  Anderson  Dry  Goods  Com- 
pany had  against  Shepherd  Company;  and  certainly  the  Anderson 
Dry  Goods  Company  had  no  claim  against  Shepherd  Company  ex- 
cept for  the  twenty-five  cents  in  the  dollar  which  the  creditors  had 
consented  to  accept,  under  the  agreement  in  pursuance  of  which 
Anderson  Dry  Goods  Company  had  turned  over  the  stock  of  goods 
to  Butler  as  agent  and  representative  of  the  creditors.  And  besides, 
according  to  the  undisputed  evidence,  all  the  money  which  Shep- 
herd Company  had  agreed  to  pay  for  the  stock  had  been  paid  to 
Butler  before  summons  of  garnishment  was  served. 

It  is  said,  however,  that  the  sale  was  fraudulent  as  to  the  cred- 
itors, under  the  act  of  1903  (Civil  Code  of  1910,  §§  3226,  3227, 
3228),  and  that  the  garnishee  was  liable,  although  it  had  paid  out 
the  funds.  The  general  rule  is  as  above  stated,  that  the  gar- 
nishee's liability  to  the  creditor  of  the  principal  defendant  is  con- 
ditioned upon  his  liability  to  the  latter.  In  other  words,  a  creditor 
can  not  reach  by  garnishment  process  any  assets  which  his  debtor 
could  not  recover  from  the  garnishee.  In  Jaques  &  Tinsley  Co.  v. 
Carstarphen  Warehouse  Co.,  131  Ga.  1  (62  S.  E.  82),  the  exception 
to  this  rule  is  said  to  be  where  the  garnishee  is  in  possession  of  the 
effects  of  the  defendant  under  a  transfer  fraudulent  as  to  his  cred- 
itors. "In  such  a  case,  though  the  defendant  can  maintain  no 
action  against  the  garnishee,  yet  a  creditor  of  the  defendant  may 
subject  the  effects  in  the  garnishee's  hands  by  garnishment."  And 
it  is  insisted  that  as  the  sale  of  the  stock  of  goods  belonging  to  the 
Anderson  Dry  Goods  Company  was  "  in  bulk,"  it  was  void  for  want 
of  compliance  with  the  act  of  1903,  supra,  and,  therefore.  Shepherd 
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Company  was  liable  as  garnishee.  The  act  of  1903  referred  to,  be- 
ing in  derogation  of  the  common  law,  is  to  be  strictly  construed,  and 
is  applicable  only  to  cases  which  fall  clearly  within  its  purview. 
Taylor  v.  Folds,  2  Ga.  App.  453  (58  S.  E.  683) ;  Cooney  v.  Sweat, 
133  Oa.  511  (66  S.  E.  257,  25  L.  R.  A.  (N.  S.)  758).  The  purpose 
of  the  legislature  in  the  enactment  stated  was  to  protect  creditors 
against  a  class  of  sales,  frequently  fraudulent,  which  left  the  cred- 
itors of  the  vendor  without  any  assets  with  which  to  pay  his  debts ; 
or,  as  expressed  in  the  case  of  Cooney  v.  Sweat,  supra,  "  When  mer- 
chants sell  their  entire  stock  of  goods  to  one  person,  without  notice 
of  any  kind  to  their  creditors,  a  fraud  is  frequently  perpetrated 
upon  the  creditors ;  and  it  was  the  intention  of  the  legislature  to  af- 
ford a  remedy  to  the  victims  of  these  fraudulent  sales.*^  The  evil 
sought  to  be  remedied  was  the  making  of  sales  by  debtors  of 
their  stock  in  bulk,  thus  depriving  creditors  of  assets  of  property 
out  of  which  to  make  their  claims.  The  statute  is  aimed  at  the 
fraudulent  conduct  of  the  debtor  as  a  vendor.  It  has  no  applica- 
tion whatever  to  a  bona  fide  arrangement  on  the  part  of  the  cred- 
itors with  the  debtor  to  protect  themselves  by  agreeing  to  a  com- 
position of  their  debts,  or  to  an  honest  assignment  on  the  part  of 
the  debtor  for  the  benefit  of  his  creditors.  Under  the  facts  of  the 
present  case  the  Anderson  Dry  Goods  Company  did  not  make  the 
sale  of  its  stock  of  goods  in  bulk  to  Shepherd  Company.  By  agree- 
ment of  all  the  creditors  it  consented  that  Butler,  acting  for  the 
creditors,  and  in  a  sense  for  the  debtor,  should  make  the  sale  of 
the  debtor's  stock  to  Shepherd  Company.  So  far  as  Shepherd  Com- 
pany, the  garnishee,  knew,  Butler  was  alone  the  vendor.  The  Shep- 
herd Company  dealt  with  him  alone.  There  is  no  evidence  that 
he  owed  any  one,  and  as  Shepherd  Company,  in  the  role  of 
purchaser,  dealt  exclusively  with  him,  there  was  no  creditor  to  be 
notified  of  the  sale.  But  even  if  the  Anderson  Dry  Goods  Company 
is  regarded  as  a  vendor,  although  unknown  to  the  Shepherd  Com- 
pany as  a  purchaser,  the  case  is  not  within  the  terms  of  the  stat- 
ute, that  "it  shall  be  the  duty  of  every  person  who  shall  bargain 
for  or  purchase  any  stock  of  goods,  wares,  or  merchandise  in  bulk, 
for  cash  or  credit,  before  paying  or  delivering  to  the  vendor  any 
part  of  the  purchase-price  therefor,  to  demand  and  receive  from 
the  vendor  thereof  .  .  a  written  statement  under  oath  of  the 
names  and  addresses  of  all  the  creditors  of  said  vendor, '^  etc.    Civil 
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Code  (1910),  §  3226.  And  in  section  3228  it  is  provided  that, 
"whenever  any  person  shall  purchase  any  stock  of  goods,  wares,  or 
merchandise  in  bulk,  and  shall  pay  the  price  or  any  part  thereof,  or 
execute  or  deliver  to  the  vendor  thereof  .  .  any  promissory 
note  or  other  evidence  of  indebtedness  for  said  purchase-price, '' 
without  complying  with  the  act,  "such  sale  or  transfer  shall,  as  to 
any  and  all  creditors  of  the  vendor,  be  conclusively  presumed  to  be 
fraudulent."  According  to  the  evidence  in  the  case,  no  part  of  the 
purchase-price  was  to  be  paid  to  the  Anderson  Dry  Goods  Company, 
or  was  in  fact  ever  paid  to  it  as  a  vendor ;  and  it  is  undisputed  that 
there  was  no  collusion  between  any  creditor  and  the  debtor.  The 
purchase-price  was  paid  to  the  creditors  of  the  Anderson  Dry  Goods 
Company,  who  were  entitled  to  receive  it  under  the  agreement  made 
by  them  as  to  a  general  settlement!  To  hold  that  a  sale  thus  made 
was  within  the  terms  of  the  act  would  be  equivalent  to  holding  that 
a  sale  made  substantially  by  creditors,  where  they  had  actually  re- 
ceived the  proceeds  of  the  sale  of  the  stock  of  goods,  would  be  in 
conflict  with  the  only  purpose  of  the  act,— to  protect  creditors, — 
and  this,  too,  at  the  instance  of  one  of  the  creditors,  who  had 
agreed  with  all  the  other  creditors  as  to  the  terms  of  settlement 
with  the  debtor,  and  who  had  actively  co-operated  in  carrying  out 
these  terms.  As  stated,  the  purpose  of  the  act  is  to  protect  creditors 
from  fraudulent  sales  by  debtors,  and  not  to  prevent  creditors  from 
making  a  general  settlement  with  their  debtors,  nor  to  protect  one 
creditor  at  the  expense  of  all  the  other  creditors.  Such  a  construc- 
tion of  the  act  would  render  void  any  bona  fide  general  settlement 
of  creditors  with  their  debtors,  and  would  make  invalid  any  lawful 
assignment  made  by  a  merchant  of  all  of  his  assets  in  good  faith  for 
the  benefit  of  his  creditors. 

2.  Besides,  we  think  that  Stovall  Company,  by  every  principle 
of  estoppel,  was  precluded  from  setting  aside  the  sale  made  by  But- 
ler to  Shepherd  Company,  or  from  breaking  up  the  general  settle- 
ment with  the  creditors.  It  had  agreed  to  the  sale.  According  to 
the  evidence,  it  had  aided  Butler  in  making  the  sale  as  the  repre- 
sentative of  all  the  creditors.  It  had  agreed  to  accept  twenty-five 
cents  in  the  dollar  in  settlement  of  its  claim  against  the  Ander- 
son Dry  Goods  Company,  and  had  also  agreed  that  the  sale  should 
be  made  of  the  stock  of  goods  through  Butler  to  the  Shepherd  Com- 
pany, and  should  mutually  bind  all  the  creditors.     One  creditor 
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could  not,  in  the  absence  of  fraud  or  mistake,  recede  from  this 
agreement,  to  the  injury  of  other  creditors  or  for  the  purpose  of 
breaking  up  the  arrangement  which  had  been  accepted  and  agreed 
to  by  all  of  them.  Stewart  v.  Langston,  103  Oa.  290  (30  S.  E.  35>. 
To  permit  Stovall  Company,  after  entering  into  the  agreement,  to 
recede  from  it,  would  not  only  injure  the  other  creditors  by  break- 
ing up  the  settlement,  which  was  presumably  to  their  interest,  but 
would  probably  leave  Butler,  who  represented  Stovall  Company  and 
the  other  creditors,  under  some  legal  obligation  to  Shepherd  Com- 
pany; and  it  certainly  would  be  inequitable  and  unfair  to  Butler 
to  permit  Stovall  Company  to  leave  him  in  this  position  after  hav- 
ing agreed  to  the  entire  transaction  and  aided  him  in  making  the 
sale  of  the  goods  to  Shepherd  Company.  It  would  be  equally  un- 
fair to  Shepherd  Company  to  require  it  to  pay  in  full,  as  garnishee, 
the  debt  of  Stovall  Company  against  the  Anderson  Dry  Goods  Com- 
pany, in  view  of  the  fact  that  Stovall  Company  had  been  instrumen- 
tal in  inducing  Shepherd  Company  to  buy  the  stock  of  goods.  The 
doctrine  of  estoppel  is  fully  applicable  to  the  facts  of  this  case. 
Civil  Code  (1910),  §  5736. 

3.  The  views  above  expressed  render  immaterial  the  objections 
raised  as  to  the  constitutionality  of  the  act  of  1903— Civil  Code 
(1910),.  §  3226  et  seq.  Besides,  this  court  has  previously  certified 
to  the  Supreme  Court  the  same  constitutional  objection,  and  the 
act  has  been  fully  sustained  (Jaques  &  Tinsley  v.  Carstarphen, 
supra).  There  is  nothing  in  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Bailey  v.  Alabama,  219  XJ.  S. 
239  (55  L.  ed.  191),  which  contravenes  the  ruling  of  the  Supremfe 
Court  of  this  State  in  upholding  the  act  in  question. 

Judgment  affirmed. 


3668.     FIRST  NATIONAL  BANK  OF  FITZGERALD  r.     ' 

SPICER. 

1.  The  question  of  the  sufficiency  of  description  of  property  in  a  mortgage 
is  one  of  law,  for  the  court;  tliat  of  the  identity  of  the  property  mort- 
gaged is  one  of  fact,  to  he  decided  by  the  jury.  In  the  present  case  the 
court  erred  in  permitting  the  jury  to  decide,  as  an  issue  of  fact,  whether 
or  not  the  description  of  the  property  mortgaged  was  sufficient  to 
charge  the  claimant  with  notice. 
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(a)  The  description,  "one  mouse-colored  mare  mule,  five  years  old,**  was,- 
as  matter  of  law,  sufficient. 

2.  Where  a  mortgage  has  been  duly  recorded,  and  no  question  is  raised  as 
'  to  the  validity  of  the  record,  it  is  error,  upon  the  trial  of  a  claim  case 

based  upon  a  levy  of  the  mortgage  fi.  fa.,  to  permit  the  claimant  to 
,  testify  that  he  had  no  notice  of  the  mortgage. 

3.  In  the  trial  of  such  a  case  it  is  also  error  to  permit  the  mortgagor  to 
testify  that  at  the  time  the  mortgage  was  executed,  the  mortgagee  made 
an  express  warranty  as  to  the  soundness  of  the  property  mortgaged. 

4.  In  the  trial  of  such  a  case  it  was  inaccurate  and  misleading  to  charge 
the  jury  that  the  burden  was  on  the  plaintiff,  the  transferee  of  the 
mortgage,  "to  prove  every  material  allegation  which  they  allege  in  their 
action,  or  mortgage  foreclosure,  levies,  and  so  forth,  which  you  now 
have  before  you  ioj  your  consideration.** 

6.  Construing  the  evidence  all  together,  in  the  light  of  the  principles  laid 
down  in  the  foregoing  headnotes,  the  verdict  in  favor  of  the  claimant  was 
unauthorized. 

Decided  February  12.  1012. 

Levy  and  claim;  from  city  court  of  Fitzgerald— Judge  Wall. 
July  29,  1911. 

Haygood  &  Cutis,  for  plaintiff.    H.  J,  Quincey,  contra. 

Pottle,  J.  A  claim  was  filed  by  Spicer  upon  the  levy  of  a 
mortgage  fi.  fa.  The  mortgage  described  the  property  as  "one 
mouse-colored  mare  mule,  five  years  old."  The  execution  and  the 
levy  followed  this  description.  The  mortgage  was  duly  recorded  and 
had  been  transferred  for  value  before  maturity  to  the  bank.  The 
claimant  prevailed  at  the  trial  and  the  plaintiffs  motion  for  new 
trial  was  overruled. 

1.  It  is  not  essential  that  the  description  of  property  in  a  mort- 
gage should  be  so  definite  as  that  the  property  can  be  identified 
upon  such  description  alone.  It  is  suflBcient  if  the  description  can 
be  made  certain  by  the  aid  of  extrinsic  evidence.  The  description, 
"one  sorrel  horse,  seven  years  old,"  in  a  contract  of  conditional  sale, 
has  been  held  to  be  sufl5ciently  definite  to  charge  with  notice  one 
who  purchases  the  horse  which  is  the  subject-matter  of  the  sale. 
Beaty  v.  Sears,  132  Oa,  516.  The  sufficiency  of  the  description  in 
the  present  case  was  a  question  of  law,  for  the  court,  and  should  not 
have  been  submitted  to  the  jury  as  an  issue  of  fact.  It  was  con- 
ceded that  the  mule  levied  on  was  the  one  described  in  the  mort- 
gage. Had  there  been  any  issue  as  to  this  fact,  it  would  have  been 
proper  for  the  court  to  submit  to  tlie  jury  the  question  of  the  iden- 
tity of  the  mule  levied  on.  Collier  v.  Vason,  12  Oa.  440  (3) ;  Far- 
leas  V.  Duncan,  94  Oa,  27;  Reynolds  v.  Jone.^.  7  Oa.  App.  123.    The 
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court  should  have  held,  as  a  matter  of  law,  that  the  description  in 
the  mortgage  involved  in  the  present  case  was  suflSciently  definite 
to  charge  the  claimant  with  notice  that  the  property  in  dispute  had 
been  mortgaged  by  the  defendants  in  fi.  fa.  to  Crawley,  and  it  was 
error  to  charge  the  jury  that  it  was  for  them  to  say  whether  or  not 
the  description  was  sufficiently  definite  to  enable  the  claimant  to 
have  ascertained  that  the  mule  which  he  bought  was  the  mule  which 
passed  under  the  mortgage  from  the  defendants  in  fi.  fa.  to  Crawley. 

2.  The  mortgage  having  been  duly  recorded  before  the  purchase 
by  the  claimant,  it  was  error  to  permit  him  to  testify  that  at  the 
time  of  the  purchase  he  had  no  notice  of  the  mortgage.  The  law 
charged  him  with  notice,  and  it  was  entirely  immaterial  whether 
or  not  at  the  time  of  his  purchase  he  had  actual  notice  that  the 
mortgage  had  been  given. 

3.  The  undisputed  evidence  showed  that  the  bank  was  a  pur- 
chaser for  value  of  the  mortgage  before  its  maturity.  The  bank 
was  not  bound  by  any  contract  or  agreement  not  expressed  in  the 
mortgage,  made  between  the  mortgagors  and  the  mortgagee,  unless, 
of  course,  it  had  actual  notice  of  such  agreement  at  the  time  of  the 
transfer  of  the  mortgage.  In  the  present  case  it  was  prejudicial 
error  against  the  bank  to  permit  one  of  the  mortgagors  to  testify 
that  at  the  time  the  mule  was  purchased  from  Crawley,  he  made  an 
express  warraniy  as  to  its  soundness.  This  testimony  was  entirely 
irrelevant,  and  did  not  illustrate  the  real  issue  in  the  case,  which 
was  whether  or  not  the  property  was  subject  to  the  mortgage  fi.  fa. 

4.  The  claimant  being  in  possession  of  the  property  at  the  time 
of  the  levy,  the  burden  was  on  the  plaintiff  to  show  either  title  or 
possession  in  the  defendant  in  execution  since  the  debt  of  the 
former  became  a  lien  upon  the  property  of  the  latter.  Civil  Code 
(1910),  §  5170;  Southern  Mining  Co,  v.  Brown,  107  Oa.  264.  It 
was  inaccurate  and  confusing  to  charge  the  jury  that  the  burden 
was  on  the  bank  "to  prove  every  material  allegation  which  they  al- 
lege in  their  action,  or  mortgage  foreclosure,  levies,  and  so  forth, 
which  you  have  now  before  you  for  your  consideration." 

5.  We  have  carefully  read  the  evidence,  and  to  our  minds,  in 
the  light  of  the  rulings  laid  down  in  the  course  of  the  opinion,  it  is 
not  sufficient  to  authorize  the  verdict.  Judgment  reversed. 
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3673.     Patrick  r.  Shields  &  Suddeth. 

Hill,  C  J.  1.  Where  suit  was  brougbt  for  the  price  of  an  engine  sold  un- 
der verbal  contract,  and  the  evidence  for  the  plaintiff  showed  that  the 
engine  had  been  delivered  to  the  buyer,  who  accepted  and  used  it  for 
several  months,  the  court  did  not  err  in  charging  that  if  this  was  true, 
the  contract  was  not  within  the  statute  of  frauds.  Civil  Code  (1910), 
§  3222,  subsection  7. 

2.  Grounds  in  the  motion  for  a  new  trial  not  verified  will  not  be  considered. 

3.  The  evidence  was  in  conflict  on  the  only  issue  of  fact,  to  wit,  whether 
the  contract  was  one  of  sale  or  of  rental,  and  the  law  applicable  to  this 
issue  was  correctly  charged.    The  verdict  will  not  be  disturbed. 

Judgment  affirmed. 
Decided  Febbuabt  12,  1912. 

Complaint;  from  city  court  of  Jefferson— Judge  Stark.     July 

14,  1911. 

J.  A.  B,  Mahaffey,  John  J,  Strickland,  for  plaintiff  in  error. 

P,  Cooley,  contra. 


3676.     McMicHEN  v.  Brown. 

Pottle,  J.  1.  An  agent  to  rent  has  no  implied  power  to  bind  the  land- 
lord by  a  contract  to  pay  a  stipulated  sum  for  improvements  to  be 
made  by  the  tenant. 

2.  One  employed  as  attorney  at  law  to  collect  a  claim  for  rent  can  not 
bind  the  landlord  by  a  contract  to  pay  for  improvements  made  on  the 
rented  premises. 

3.  A  parol  ratification  by  an  .owner  of  land  of  an  unauthorized  written 
contract  made  by  an  agent,  to  pay  a  stipulated  price  for  improvements 
to  be  made  on  the  land,  will  not  be  effective  to  bind  the  principal, 
when  the  improvements  were  made  before  the  ratification  took  place, 
and  the  tenant  has  not  acted  on  such  ratification  to  his  injury.  MoCalla 
V.  American  Freehold  Co.,  90  Qa.  113;  Palmer  v.  McNatt,  95  Ga.  435 
(1),  437. 

4.  Applying  tlie  foregoing  principles  to  the  facts  of  the  present  case,  the 
court  did  not  err  in  directing  a  verdict  in  favor  of  the  plaintiff  in  the 
distress-warrant  proceeding.  Judgment   affirmed. 

Decided  Febbuary  12,  1912. 

Appeal;  from  Paulding  superior  court— Judge  Price  Edwards. 
August  9,  1911. 

J.  J.  Northcutt,  for  plaintiff  in  error. 

F.  M.  Richards,  contra.  r 


Digitized  by  VjOOQ IC 


\pp  ]  OCTOBER  TERM,  1911.  507 

3677.     PEAVY  v.  CLEMONS  et  aL,  administrators. 

1.  The  return  of  an  executor,  administrator,  or  ^ardian,  made  to  the  court 
of  ordinary  and  allowed  by  that  court,  is  only  prima  facie  evidence  in 
his  favor,  as  to  its  correctness,  and  may  be  impeached  by  evidence,  not 
only  in  the  court  to  which  it  was  made,  but  in  any  other  court  having 
jurisdiction  of  the  parties  and  of  the  subject-matter.  The  burden  of  proof 
is  upon  the  party  who  seeks  to  impeach  the  correctness  of  the  return. 

2.  Where,  on  appeal  to  the  superior  court  from  the  court  of  ordinary,  a 
paper  probated  in  solemn  form  as  the  will  of  the  decedent  is  declared 
not  to  be  his  will,  and,  by  a  consent  verdict  and  decree,  the  executor 
named  in  the  paper  purporting  to  be  the  will  is  permitted  to  make  a 
final  return  to  the  court  of  ordinary,  as  such  executor,  and,  in  pursu- 
ance of  the  consent  verdict  and  decree,  he  does  so,  and  no  objection  is 
made  to  the  return,  and  it  is  approved  and  allowed  by  the  court  of  ordi- 
nary, the  correctness  of  the  return  can  nevertheless  be  subsequently  at- 
tacked and  impeached  by  evidence,  not  only  in  that  court,  but  in  any 
other  court  in  this  State  having  jurisdiction  of  the  subject-matter  and 
the  parties.  The  consent  verdict  and  decree  in  no  sense  change  the 
rule  of  law   as  announced   in   the  foregoing  headnote. 

3.  On  the  trial  of  this  case  the  jury,  having  been  charged  by  the  judge, 
had  remained  out  several  hours,  considering  their  verdict.  They  were 
brought  into  court  by  direction  of  the  judge,  for  the  purpose  of  ascer- 
taining whether  a  verdict  could  be  reached,  and  tlie  following  colloquy 
occurr«Mi:  The  court:  "Mr.  Foreman,  have  you  reached  a  verdict?** 
Foreman:  **No,  sir."  The  court:  "How  do  you  stand  as  to  numbers?** 
Foreman:  "Ten  to  two.**  The  court:  "How  long  have  you  stood  that 
way?**  Foreman:  "Some  half  an  hour,  I  reckon.**  The  court:  "How 
did  you  stand  previously  to  that  time?**  Foreman:  "About  seven  to 
five.**  The  court:  "That  is  encouraging.  You  seem  to  be  making 
progress  towards  a  conclusion  of  the  case,  and  I  am  glad  to  hear  that 
you  are.  Of  course,  gentlemen,  you  realize  the  importance  of  making 
verdicts.  While  I  understand  at  the  same  time  that  occasions  may  arise 
when  jurors  are  honestly  unable  to  agree,  it  is  the  duty,  however,  of  the 
court,  wherever  the  court  has  a  reasonable  hope  that  you  may  arrive 
at  a  unanimous  conclusion,  to  give  you  all  reasonable  opportunity  to 
do  that;  and  that  I  am  glad  to  do  in  tliis  case.  You  can  retire,  gen- 
tlemen.'* Heldf  error.  (1)  The  tendency  of  the  language  used  by  the 
judge  was  to  encourage  the  ten  jurors  to  adhere  to  their  view  of  the 
evidence,  and  to  discourage  the  two  jurors  in  adhering  to  their  view. 
(2)  The  two  jurors  might  reasonably  have  inferred  from  the  language 
used  that  in  the  opinion  of  the  judge  it  would  be  their  duty  to  sur- 
render their  individual  convictions  and  agree  with  the  majority.  (3) 
Its  tendency  was  to  suggest  that  the  jurors  might  arbitrarily  compro- 
mise, divide,  and  yield,  merely  for  the  sake  of  agreement.  (4)  It 
amounted  to  an  undue  pressure  by  the  judge  upon  the  jury  to  agree  to 
a  verdict.  (5)  It  was  a  violation  of  the  spirit  of  the  statute  which 
mandatorily  prohibits  the  trial  judge  from  expressing  or  intimating 
any  opinion  on  the  facts.     (6)   The  evidence  was  in  conflict  and  about 
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equally  balanced  on  the  issues  of  fact,  and  a  verdict  would  have  been 
authorized  for  either  party;  hence,  the  error  is  of  suflteient  gravity  to 
require  another  trial. 

Decided  Febbuabt  12,  1912. 

Complaint ;  from  city  court  of  Vienna— Judge  Strozier.  August 
19,  1911. 

This  was  a  suit  by  the  administrators  of  the  estate  of  D.  C. 
demons,  deceased,  to  recover  from  W.  B.  Peavy  money  and  prop- 
erty which  they  allege  he  received  from  the  estate  of  D.  C.  Clemons 
while  acting  as  an  executor  under  the  will  of  the  decedent,  and 
failed  to  account  for.  A  verdict  was  returned  in  favor  of  the  plain- 
tiffs, for  a  portion  of  the  money  sued  for;  the  defendants  motion 
for  a  new  trial  was  overruled,  and  he  excepted.  It  appears,  from 
the  evidence,  that  soon  after  the  death  of  D.  C.  Clemons,  the  de- 
fendant produced  an  alleged  will  and  probated  it  in  solemn  form  as 
the  will  of  D.  C.  Clemons.  On  a  caveat  to  the  probate  of  this  will, 
there  was  an  appeal  from  the  court  of  ordinary  to  the  superior 
court,  and  in  the  superior  court  a  consent  verdict  was  taken,  finding 
that  the  paper  offered  for  probate  as  the  will  of  D.  C.  Clemons,  de- 
ceased, was  not  the  will  of  D.  C.  Clemons;  and,  after  allowing 
certain  commissions  and  expenses  to  Peavy  as  executor,  it  was 
further  found  that  "said  W.  B.  Peavy,  executor  as  aforesaid,  shall 
make  out  a  final  return  to  the  ordinary  of  Houston  county,  showing 
the  money  and  property  that  has  come  into  his  hands  as  such  execu- 
tor, together  with  vouchers  for  all  moneys  expended  and  allowed  by 
this  verdict;"  and  a  decree  was  entered  accordingly.  Peavy  made 
his  final  returns  to  the  ordinary  of  Houston  county  in  pursuance 
of  this  verdict.  No  objections  were  filed  as  to  the  correctness  of 
the  returns,  and  in  due  time  they  were  formally  approved  and  al- 
lowed by  the  ordinary.  The  defendant  in  the  present  suit  sets  up 
the  verdict,  and  the  returns  made  by  him  in  pursuance  thereof,  as 
res  judicata,  and  also  insists  that  these  returns  could  only  be  at- 
tacked in  the  court  of  ordinary,  or  by  equitable  petition  in  the 
superior  court.  At  the  conclusion  of  the  evidence  the  trial  judge 
submitted  to  the  jury  only  two  items  claimed  against  the  defendant, 
holding  that  there  was  no  evidence  to  justify  a  finding  against  him 
as  to  the  other  items.  The  jury  found  in  favor  of  the  plaintiffe  as 
to  only  one  of  the  items  submitted.  This  item  was  for  $1,030  al- 
leged to  have  been  paid  by  the  widow  of  the  decedent  to  Peavy  while 
he  was  acting  as  executor  of  the  estate.     The  evidence  as  to  this 
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item  was  in  direct  conflict.  The  widow  testified,  that,  five  days 
after  the  death  of  her  husband,  she  turned  over  to  W.  B.  Peavy, 
as  executor,  $1,030  belonging  to  the  decedent ;  that  this  money  con- 
sisted of  "$1,000  in  gold  and  $30  in  greenbacks,"  and  was  in  a 
"shot  sack,"  where  she  found  it  after  the  death  of  her  husband ;  and 
that  subsequently  she  saw  the  same  money  in  the  possession  of  the 
defendant's  wife,  who  was  counting  it.  In  corroboration  of  this 
testimony  a  grandson  of  the  decedent  testified,  that  he  "saw  a 
pretty  good  bulk  of  gold  money  in  a  shot  sack"  in  the  possession 
of  the  decedent  some  time  before  his  death.  The  defendant  tes- 
tified positively  that  he  had  never  received  this  money  from  the 
widow,  and  he  further  proved  that  the  widow  had  stated  to  several 
persons  after  the  death  of  her  husband  that  she  found  no  money 
among  his  effects ;  that  all  the  money  they  had  in  the  house  had  been 
stolen  therefrom  previous  to  his  death,  and  that  since  this  larceny 
he  had  not  kept  his  money  in  his  house,  but  had  put  it  all  in  the 
bank  at  Unadilla.  After  the  jury  had  received  the  instructions  of 
the  court  and  had  been  out  for  several  hours  considering  their 
verdict,  the  trial  judge  had  them  brought  into  court  for  the  pur- 
pose of  ascertaining  whether  a  verdict  was  likely  to  be  reached, 
and  thereupon  the  colloquy  quoted  above,  in  the  third  headnote, 
took  place. 

The  motion  for  a  new  trial,  in  addition  to  the  usual  general  grounds 
relied  upon,  specially  assigns  error  on  the  refusal  of  the  court  to  di- 
rect a  verdict  in  favor  of  the  defendant,  on  the  ground  that,  as  a 
consent  verdict  and  a  decree  thereon  were  established,  the  mat- 
ter was  res  judicata;  that  the  returns  of  the  defendant  as  execu- 
tor, made  to  the  court  of  ordinary  in  pursuance  of  the  consent  ver- 
dict and  decree,  and  duly  approved  and  allowed  by  the  ordinary, 
could  not  now  be  attacked ;  that  all  the  heirs,  and  the  plaintiffs  as 
administrators,  were  parties  to  this  consent  verdict  and  decree,  and 
were  estopped  from  pressing  their  suit  in  this  court ;  and  that  the 
judge's  language,  in  the  colloquy  which  took  place  between  him 
and  the  foreman  of  the  jury,  was  an  improper  invasion  of  the 
province  of  the  jury,  and  unduly  influenced  the  jurors  in  their 
deliberations. 

Oeorge  &  Woodward,  Crum  &  Jones,  for  plaintiff  in  error. 

Busbee  &  Busbee,  contra. 
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Hill,  C.  J.  (After  stating  the  foregoing  facts.) 
1,  2,  The  verdict  and  decree  relied  upon  as  establishing  the  de- 
fense of  res  judicata  is  manifestly  insufficient  for  that  purpose. 
Their  only  effect,  after  the  paper  offered  for  probate  had  been  de- 
clared not  to  be  the  will  of  the  decedent,  was  a  consent  that  W.  B. 
Peavy,  who  had  been  acting  as  executor,  should  make  his  final  re- 
turns  to  the  ordinary  of  the  county,  showing  the  mon^y  and  prop 
erty  that  had  come  into  his  possession  as  such  executor.  ThL, 
probably  would  not  only  have  been  his  right,  but  his  duty,  without 
the  consent  verdict.  There  is  nothing  in  this  consent  verdict  which 
in  the  remotest  degree  indicates  that  these  returns  were  to  be  ac- 
cepted as  true  by  the  parties  at  interest.  These  returns  as  filed  do 
not  show  this  item  of  $1,030  of  money,  which  it  is  alleged  the  ex- 
ecutor had  received  from  the  widow;  and  the  executor  denied  that 
he  had  ever  received  it.  The  law  is  well  settled  that  the  final  re- 
turn of  an  executor,  guardian,  or  administrator  to  the  court  of  or- 
dinary of  his  county,  although  it  may  have  been  approved  and  al- 
lowed by  the  ordinary,  is  only  prima  facie  evidence  in  his  favor,  as 
to  its  correctness,  and  may  be  impeached  by  evidence,  not  oi>'y  in 
the  ordinary's  court,  but  in  any  other  court  having  jurisdicti  n  of 
the  parties  and  the  subject-matter ;  the  burden  of  proof  being  ipon 
the  party  who  seeks  to  impeach  the  correctness  of  the  return.  Civil 
Code  (1910),  §  3994;  Brown  v.  Wright,  5  Oa.  29.  Judge  "Primer, 
in  discussing,  in  the  Brown  case,  supra,  the  rule  that  returns  of 
executors,  guardians,  and  administrators,  made  to  the  court  of  or- 
dinary and  allowed  by  that  court,  are  to  be  considered  only  as 
prima  facie  evidence  in  favor  of  such  trustees,  says,  that  "creditors, 
legatees,  distributees,  and  wards  may  impeach  such  returns,  by  evi- 
dence, in  other  courts,  tlie  burden  of  proof  being  on  the  party  who 
seeks  to  impeach  them.  This,  we  have  no  doubt,  is  the  safe  and  cor- 
rect rule,  for  it  will  not  do  to  say  that  because  an  executor,  admin- 
istrator, or  guardian,  by  false  and  fraudulent  accounts,  supported 
by  his  ex  parte  acts  and  statements,  and  thereupon  allowed  by  the 
court,  shall  be  held  conclusive  in  his  own  favor.  Such  a  rule  would 
be  allowing  the  party  to  protect  himself,  and  derive  a  benefit  to  him- 
self, from  his  own  fraudulent  conduct.  In  Fermere's  case  Ix)rd 
Coke  said :  ^  Fraud  vitiates  all  judicial  acts,  whether  ecclesiastical 
or  temporal.'"  The  rule  as  here  announced  by  the  learned  judge 
remains  the  same  in  this  State,  and  is  in  substance  embraced  in  the 
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section  of  the  code  above  cited.  The  consent  verdict  and  decree 
relied  upon  as  proving  the  defense  of  res  judicata  and  estoppel 
does  not  by  its  terms  preclude  the  right  of  interested  parties  to  at- 
tack the  returns  made  by  the  executor  in  the  court  of  ordinary ;  and 
this  attack  could  be  made  not  only  in  the  court  of  ordinary,  but  in 
other  courts  having  jurisdiction  of  the  subject-matter  and  the 
parties.  Bowling  v.  Feeley,  72  Oa.  557:  Crawford  v.  Clarlc,  110 
Oa.  735  (36  S.  E.  404) ;  Barber  v.  Woods,  39  Qa,  643. 

3.  We  come  now  to  discuss  the  assignment  of  error  based  on  the 
colloquy  between  the  judge  and  the  jury,  which  is  set  out  in  full  in 
the  third  headnote  of  this  decision.  It  is  contended  that  the  lan- 
guage of  the  judge,  and  especially  the  latter  part  of  it,  where  he 
said,  on  being  informed  that  the  jury  had  previously  stood  seven 
to  five,  but  then  stood  ten  to  two,  "  That  is  encouraging.  You 
seem  to  be  making  progress  towards  a  conclusion  of  the  case,  and 
I  am  glad  to  hear  that  you  are,"  was  an  unwarranted  invasion  of 
the  exclusive  province  of  the  jury  to  determine  all  issues  of  fact  and 
to  reach  a  unanimous  verdict  without  any  encouragement  or  as- 
sistance from  the  judge,  except  such  assistance  as  might  be  de- 
rived from  instructions  upon  the  law  applicable  to  the  issues  made 
by  the  evidence ;  that  this  statement  either  influenced,  or  had  a  ten- 
dency to  influence,  the  minority  of  the  jury  to  surrender  their  con- 
victions and  accept  the  opinion  of  the  majority,  and  tended  to  im- 
press both  minority  and  majority  of  the  jury  with  the  fact  that  the 
judge  approved  of  the  conduct  of  those  jurors  who  previously  stood 
with  the  minority  in  going  over  to  the  majority;  that  this  state- 
ment by  the  judge  not  only  tended  to  commend  the  conduct  of 
those  jurors  who  had  left  the  minority  and  gone  over  to  the  ma- 
jority, but  also  tended  to  discourage  the  remaining  two  jurors  in 
holding  to  their  convictions  as  to  what  was  the  truth  under  the  evi- 
dence, and  to  persuade  them  to  abandon  their  individual  convictions 
and  go  over  to  the  ten  jurors. 

We  think  that  the  language  of  the  trial  judge  is  justly  subject  to 
the  criticisms  made  against  it.  Each  case  must  be  determined  upon 
its  own  facts,  the  true  test  being  that  wherever  the  language  of  the 
trial  judge  reasonably  permits  any  interpretation  or  construction 
that  could  influence  any  one  of  the  jurors  to  yield  his  convictions 
of  the  truth  for  the  mere  sake  of  an  agreement  and  accept  the  views 
of  the  majority,  or  wherever  the  judge  suggests  that  the  jurors 
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might  arbitrarily  compromise,  divide,  or  yield  their  individual 
views  in  order  that  a  verdict  might  be  found,  it  constitutes  revers- 
ible error,  since  it  in  some  degree  detracts  from  that  absolute  fair- 
ness intended  to  be  secured  by  jury  trials.  Neither  an  individual 
juror,  nor  the  minority  of  the  jury,  should  be  unduly  pressed  to  sur- 
render his  or  its  convictions  merely  for  the  purpose  of  unanimous 
agreement.  The  verdict  should  be  the  result  which  all  the  jurors 
have  unanimously  come  to,  unaided  and  unassisted  by  the  slightest 
intimation  or  suggestion  by  the  trial  judge ;  and  the  measure  of  the 
trial  judge^s  discretion  in  asking  for  information  from  the  jury  in 
order  to  enable  him  to  determine  the  likelihood  of  an  agreement 
and  the  proper  exercise  of  discretion  in  the  declaration  of  a  mis- 
trial should  be  limited  to  the  general  inquiry:  Is  there  an  agree- 
ment, or  is  there  likely  to  be  an  agreement?  Beyond  this  formal 
and  general  communication  between  the  judge  and  the  jury  relating 
to  an  agreement  "evil  cometh."  Especially  is  this  true  in  this 
State,  where,  under  the  mandatory  terms  of  the  "dumb  act"  (Civil 
Code  of  1910,  §  4863),  a  trial  judge  is  forbidden  to  express  or 
intimate  any  opinion  as  to  the  facts  of  the  case.  The  spirit  of  this 
act  contemplates  that  during  the  progress  of  the  trial,  and  until 
the  verdict  is  finally  received,  the  trial  judge  shall  say  nothing  in- 
dicating any  opinion  as  to  which  side  should  prevail,  and  do  noth- 
ing that  could  in  any  manner  unduly  press  the  jury  to  agree  upon 
a  verdict.  What  we  here  contend  for  can  not  be  regarded  in  the 
light  of  a  mere  technicality.  It  is  a  right  vital  to  the  value  of  jury 
trial,  imbedded  in  the  jurisprudence  of  this  State,  and  secured  by 
the  mandatory  terms  of  the  statute.  The  Supreme  Court  has  on 
several  occasions  had  before  it  cases  involving  the  question  here 
discussed.  A  consideration  of  some  of  these  cases  will  demonstrate 
how  zealously  that  court  has  guarded  the  right  of  a  unanimous  ver- 
dict, which  should  be  reached  by  the  jury,  uninfluenced  by  any  ex- 
pression by  the  trial  judge,  either  of  a  coercive  or  a  persuasive  char- 
acter. In  Alabama  Great  Southern  Railroad  Co.  v.  Daffron,  136 
Oa.  555  (71  S.  E.  799),  the  following  language  is  used :  "The  court 
should  not  unduly  press  a  jury  to  agree  upon  a  verdict ;  and  in  the 
use  of  any  remarks  designed  to  impress  the  desirability  of  reaching 
a  verdict,  he  should  be  careful  to  refrain  from  any  expression  of  a 
coercive  nature  or  which  possibly  may  mislead  them  into  an  erro- 
neous method  of  reaching  a  verdict."'   In  that  case  the  language  ob- 
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jected  to  was  as  follows:  "Gentlemen  of  the  jury,  have  you  agreed 
upon  the  question  as  to  the  right  to  recover  ?  Juror :  We  have,  but 
differ  as  to  the  amount.  Court :  It  does  look  like  you  might  agree 
upon  that ;  you  ought  to  agree  upon  the  amount.  I  might  be  going 
a  little  too  far,  but  verdicts  are  mostly  all  compromises.  No  man 
gets  all  he  wants  in  things  of  that  kind ;  and  having  agreed  upon 
the  essential  point,  the  question  of  whether  or  not  there  should  be 
a  recovery,  it  does  look  like  you  all  might  get  together  on  some 
amount,— that  is,  you  might  make  a  conjunction,  as  defined  by  an 
old  rural  schoolteacher,  who,  when  asked  what  a  conjunction  was, 
said,  *A  conjunction  is  the  coming  together  of  two  or  more  per- 
sons or  things,  as  John  and  James  met.*  You  may  retire  and  see 
if  you  can  come  together.*'  The  Supreme  Court  held  that  this 
language  was  improper  and  was  prejudicial  to  the  defendant ;  that 
"its  tendency  was  to  suggest  that  the  jury  might  arbitrarily  com- 
promise, divide,  and  yield  for  the  mere  sake  of  agreement."  In  the 
course  of  the  opinion  the  learned  Justice  speaking  for  the  court 
quotes  with  approval  the  language  of  the  Supreme  Court  of  Michi- 
gan, in  Goodsell  v.  Seeley,  46  Mich.  623  (41  Am.  R.  183,  10  N.  W. 
44).  In  that  case,  in  response  to  an  inquiry  by  the  judge,  the 
jury  said  that  they  "had  not  agreed,  but  stood  eleven  to  one,  and 
divided  on  $200."  The  judge  in  reply  told  them,  "if  that  is  the 
only  difference,  it  would  be  better  for  the  county  and  the  parties  on 
both  sides  that  one  or  both  sides  yield  so  as  to  come  together.  It 
would  be  unfortunate  for  all  to  have  a  disagreement  when  the  dif- 
ference is  so  small,"  and  he  asked  them  to  get  together  if  possible. 
A  new  trial,  was  granted  upon  tliis  ground,  and  in  the  opinion 
Judge  Cooley  said:  "It  is  no  doubt  true  that  juries  often  compro- 
mise in  the  way  here  suggested,  and  that  by  *  splitting  the  differ- 
ence* they  sometimes  return  verdicts  with  which  the  judgment  of 
no  one  of  them  is  satisfied.  But  it  is  an  abuse.  The  law  contem- 
plates that  they  shall,  by  their  discussions,  harmonize  their  views  if 
possible,  but  not  tliat  they  shall  compromise,  divide,  and  yield  for 
the  mere  purpose  of  an  agreement.  The  sentiment  or  notion  which 
permits  this  tends  to  bring  the  jury  trial  into  discredit  and  to  con- 
vert it  into  a  lottery.  It  was  no  doubt  very  desirable  to  the  pub- 
lic and  to  the  parties  that  the  jurors  should  agree  if  they  could  do 
so  without  sacrificing  what  any  one  of  them  believed  were  the  just 
rights  of  the  parties ;  but  not  otherwise."     In  Georgia  Railroad  v. 


r^ 


Digitized  by  VjOOQ IC 


514  PEAVY    r.   CLEMONS.  [iQ  Q^ 

Cole,  77  Ga.  77,  a  suit  to  recover  damages  on  account  of  personal 
injuries,  which  was  closely  contested  on  the  facts,  the  judge,  after 
the  jury  had  been  charged  and  had  retired,  had  them  brought 
back  into  the  court-room,  and  asked  them"  if  they  were  likely  to . 
agree  upon  a  verdict.  One  of  the  jurors  replied  that  they  were 
not.  The  court  thereupon  inquired  whether  the  trouble  was  upon 
a  point  of  law  or  fact,  and  the  juror  responded  that  it  was  upon  a 
question  of  amount,  and  the  judge  said :  "  I  can  not  aid  you  in 
that,  as  I  know  of,  in  any  way,  further  than  to  say  that,  upon  that 
matter,  the  jury  ought  to  make  a  very  earnest  effort  to  agree  . 
upon  the  amount.  Of  course,  a  juror  ought  not  to  give  up  his  con- 
victions, if  they  are  so  strong,  but  there  ought  to  be  an  effort  to  come 
to  an  agreement.  You  can  retire  and  see  if  you  can  not  agrete 
upon  the  amount.^*  It  was  held  that  this  was  error,  and  a  new 
trial  was  granted.  "The  jury  might  have  understood  the  court  as 
favoring  a  finding  for  the  plaintiflfe;  and  his  remarks  might  have 
induced  some  of  them  to  give  up  opinions  which  they  may  have  en- 
tertained in  favor  of  the  defendant.^'  This  was  a  unanimous  deci- 
sion, but  one  of  the  Justices  concurred  dubitante.  It  is  apparent, 
from  the  opinion  of  the  court,  that  a  new  trial  would  not  have 
been  granted  if  the  case  had  not  been  a  close  one  on  the  facts,  in 
which  a  verdict  for  either  party  would  have  been  authorized. 

In  Parker  v.  Georgia  Pacific  Railway  Co.,  83  Ga,  540  (10  S.  E. 
233),  Mr.  Chief  Justice  Bleckley,  speaking  for  the  court,  held  that 
while  the  following  language  did  not  unduly  press  the  jury  to  a 
verdict,  "it  went,  perhaps,  to  the  allowable  limit:"  "This  jury  is, 
in  the  eye  of  the  law,  as  capable  of  deciding  this  ease  and  reaching 
a  verdict  as  any  that  may  be  empanelled  hereafter,  and  I  am  dis- 
posed to  give  you  some  further  opportunity  to  consider  you;r  verdict. 
Go  to  your  room  and  make  an  honest  effort  to  agree  on  a  verdict, 
and  follow  the  rule  I  have  given  you,  and  I  da  not  think  it  will 
trouble  you  in  agreeing."  The  rule  which  the  trial  judge  referred 
to  was  that  they  should  reconcile  the  testimony  of  conflicting  wit- 
nesses if  they  could,  without  imputing  perjury  to  any  of  them, 
and  that  they  should  find  a  verdict  according  to  the  preponderance 
of  the  evidence. 

In  White  v.  Fulton,  68  Ga,  513,  the  trial  judge  used  substan- 
tially the  language  above  quoted, ^saying  that  if  the  jury  would  fol- 
low the  rule  as  to  the  preponderance  of  the  testimony,  and  would 
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endeavor  to  reconcile  the  testimony  of  witnesses,  there  would  never 
be  a  necessity  for  mistrials,  and  that  there  had  been  no  mistrial 
in  his  circuit  for  three  years.  The  court  held  that  this  was  no  in- 
vasion of  the  province  of  the  jury,  but  disapproved  the  remarks  on 
the  subject  of  mistrials,  and  used  the  following  language:  "Under 
our  view  the  court  should  abstain  from  making  any  remarks  to  a 
jury  that  would  bear  even  the  semblance  of  coercion  to  secure  a  re- 
sult. Juries  should  be  left  free  to  act  without  any  real  or  seeming 
coercion  on  the  part  of  the  court,  and  the  verdict  should,  as  to  the 
facts,  be  the  result  of  their  own  free  and  voluntary  action."  ^ 

In  Golatt  V.  Siate,  130  Qa.  18  (60  S.  E.  107),  after  the  jury 
had  been  deliberating  for  some  time,  the  judge  had  them  brought 
into  the  court-room  and  asked  them  if  they  had  agreed  on  a  ver- 
dict, and,  upon  being  answered  in  the  negative,  stated  to  them  that 
it  was  their  duty  to  agree  in  the  case ;  that  it  had  been  fairly  sub- 
mitted to  their  consideration ;  that  no  juror  should  "stick  out"  in 
a  spirit  of  stubbornness ;  that  it  was  no  credit  to  a  juror  to  do  that ; 
but  that  if  any  juror  had  honest,  abiding  convictions  which  he  found 
it  impossible  to  reconcile,  after  due  consultation  with  the  other 
jurors,  "let  him  stand  by  them;"  and  that  it  was  the  duty  of  the 
jurors  to  confer  together  and  make  an  honest  effort  to  agree.  Al- 
though a  majority  of  the  Supreme  Court  held  that  the  judge^s 
language  in  that  case  was  not  error  requiring  a  new  trial,  they  held 
that  it  went  "near  or  quite  to  the  limit  of  what  is  permissible,"  and 
they  indicated  that  they  would  have  held  otherwise  if  the  case 
had  been  one  of  conflicting  evidence  or  closely  contested  issues  of 
fact,  or  of  circumstantial  evidence,  or  if  there  had  been  any  error 
in  the  charge  or  rulings  of  the  court  on  other  subjects;  and  they 
affirmed  the  judgment  because  the  case  was  "one  of  shocking  mur- 
der, with  no  conflict  in  the  evidence,  and  no  apparent  ground  for 
palliation."  Justices  Atkinson  and  Holden,  however,  held  that 
this  language  was  improper  and  was  reversible  error,  and  that  it 
"was  of  such  a  character  as  to  mislead  the  jury  as  to  their  duty  and 
press  them  too  hard  toward  the  finding  of  a  verdict." 

In  the  case  of  Ball  v.  State,  9  Ga.  App.  162  (70  S.  E.  888),  this 
court  held  that  the  principle  that  a  verdict  must  be  the  unanimous 
conviction  of  all  the  jurors  was  imbedded  in  the  jurisprudence  of 
this  State,  and  this  unanimity  must  be  the  voluntary  conclusion  of 
the  jurors,  uninfluenced  by  any  instruction  or  suggestion  from  the 
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judge  that  might  induce  one  juror  to  surrender  his  individual  con- 
viction of  the  truth  and  to  accept  the  opinion  of  the  other  jurors.  A 
majority  of  the  court  held  that  it  was  of  doubtful  propriety  for  the 
trial  judge  ever  to  inquire  how  the  jury  stands  numerically,  and 
that  it  was  presumptively  hurtful  to  the  defendant  for  the  judge, 
on  information  that  the  jury  stood  eleven  to  one,  even  remotely  to 
suggest  to  the  one  juror  that  he  ought  to  surrender  his  convictions 
to  those  of  the  majorily.  The  language  used  by  the  trial  judge  to 
the  jury  in  the  Ball  case  was  that  "usually  where  the  jury  stands 
eleven  to  one,  the  one  juror  comes  to  the  eleven,  but,  of  course,  you 
must  be  guided  by  your  own  consciences,  as  the  one  might  be  right 
and  the  eleven  wrong."  In  that  case  the  majority  of  the  court, 
entertaining  the  view  that  the  evidence  was  doubtful  as  to  the  iden- 
tity of  the  accused  as  being  the  guilty  party,  reversed  the  judgment 
refusing  a  new  trial,  because  of  the  language  used  by  the  judge  to 
the  jury,  stating,  however,  that  they  would  not  do  so  for  this  error 
if  the  evidence  had  demanded  the  verdict. 

We  apprehend  that  there  can  be  little  doubt  of  the  soundness 
of  the  general  rule  stated  in  the  foregoing  opinions.  Doubt  arises 
only  on  the  application  of  the  rule  to  the  particular  facts.  In  the 
light  of  the  general  rule  and  of  analogous  cases  decided  by  our 
Supreme  Court  herein  cited,  and  in  view  of  the  fact  that  the  evi- 
dence in  this  case  was  almost  equally  balanced  between  the  plaintiff 
and  the  defendant  and  that  a  verdict  would  have  been  authorized 
for  either  party,  we  are  constrained  to  grant  another  trial,  because 
of  the  presumptively  harmful  character  of  the  language  used  by 
the  judge  to  the  jury.  The  defendant  in  error  relies  upon  the  case 
of  Winn  v.  Ingram,  2  Ga.  App.  757  (59  S.  E.  7).  An  examination 
of  the  language  used  by  the  trial  judge  in  that  case  does  not  dis- 
close any  material  variance  from  that  used  by  the  trial  judge  in 
the  present  case.  In  so  far,  however,  as  the  opinion  in  that  case 
is  in  conflict  with  the  views  here  expressed,  it  is  overruled. 

Judgment  reversed. 
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3679.    WALLACE  v.  METROPOLITAN  LIFE  INSUEANCE 

COMPANY. 

1.  A  custom  on  the  part  of  a  life-insurance  company,  under  which  its  policy- 
holders are  allowed  thirty  days  after  the  maturity  of  the  premiums  ' 
within  which  to  pay  them,  does  not  require  the  company  to  accept  a 
premium  after  the  expiration  of  such  period. 

2.  Where,  under  the  terms  of  a  policy  of  life  insurance,  premiiuns  are 
made  payable  at  the  home  office  of  the  insurance  company,  it  may, 
upon  notice  to  a  policy-holder,  discontinue  a  custom  of  sending  an 
agent  to  the  place  of  business  of  the  insured  to  collect  the  premiums. 

3.  The  facts  of  this  case  are  held  insufficient  to  have  authorized  a  find- 
ing that  the  forfeiture  of  the  plaintiff's  policy  on  account  of  non-pay- 
ment of  premium  was  waived  by  the  insurer. 

Decided  Febbuabt  12,  1912. 

Action  for  damages;  from  city  court  of  Atlanta— Judge  Reid. 
May  6,  1911. 

John  A,  Boykin,  Dorsey  &  Shelton,  for  plaintiff. 

Smith,  Hammond  &  Smith,  A,  W,  Smith  Jr.,  for  defendants. 

Pottle,  J.  Wallace  brought  suit  against  the  Metropolitan  Life 
Insurance  Company  to  recover  the  sum  of  $167.82,  which  the 
plaintiff  had  paid  to  the  company  in  premiums  on  a  certain  life- 
insurance  policy,  and  which  he  alleged  he  was  entitled  to  recover  on 
account  of  the  wrongful  and  illegal  cancellation  of  his  policy  by 
the  defendant  company.  At  the  conclusion  of  the  evidence  the  trial 
judge  directed  a  verdict  in  favor  of  the  defendant,  and  this  is  the 
error  assigned. 

1,  2.  The  policy  of  insurance  was  issued  on  March  31, 1904,  and 
provided  for  the  payment  of  annual  premiums  of  $40  on  March  31 
of  each  year,  beginning  with  the  date  of  the  issuance  of  the  pol- 
•  icy.  One  of  the  conditions  of  the  policy  was  that  "premiums  are 
payable  at  the  home  office  in  the  city  of  New  York,  but  at  the  pleas- 
ure of  the  company  suitable  persons  may  be  authorized  to  receive 
such  payments  at  other  places,  but  only  on  the  production  of  the 
company^s  receipts,  signed  by  the  secretary  and  countersigned  by 
the  persons  receiving  the  payments."  Some  time  after  the  issuance 
of  the  policy,  the  plaintiff  was  allowed  to  change  the  manner  of 
payment  of  his  premiums  to  quarterly  instalments  of  $10.64  each. 
It  appears  from  the  evidence  that  up  to  the  fall  of  1907  the  plain- 
tiff was  an  employee  of  the  defendant  company  at  its  branch  oflSce 
in  Atlanta,  and  that  he  paid  his  premiums  at  the  ofBce  where  he 
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was  employed.  In  the  fall  of  1907  he  left  the  'service  of  the  com- 
pany, and  from  that  time  imtil  March,  1908,  he  paid  two  quarterly 
premiums  to  a  collector  of  the  company,  who  called  at  the  plaintiff's 
oflBce  in  the  Candler  building  for  this  purpose.  It  was  a  custom 
of  the  company  in  Atlanta  to  send  out  agents  to  collect  the  premi- 
ums due  from  its  policy-holders,  and  these  agents  would  call  either 
at  the  residence  or  the  business  oflBce  of  the  policy-holder,  as  the 
latter  might  prefer.  It  was  also  a  custom  of  the  company  to  al- 
low a  period  of  thirty  days  after  the  premium  became  due  under  the 
terms  of  the  policy,  within  which  the  premium  might  be  paid.  A 
quarterly  premium  was  due  by  the  plaintiff  on  March  31,  1908,  and 
under  this  custom  could  have  been  paid  at  any  time  up  to  and  in- 
cluding April  30,  1908.  This  premium  was  not  paid  within  the 
grace  period,  but  on  May  1,  1908,  the  plaintiff  wrote  a  letter  to  the 
president  of  the  company,  addressed  to  its  home  office  in  New  York, 
enclosing  a  draft  for  the  quarterly  premium  and  also  the  amount 
of  a  premium  due  by  his  wife,  and  asking  that  the  same  be  accepted. 
In  this  letter  the  plaintiff  stated  that  on  April  30  a  young  lady 
stenographer  at  the  office  of  the  company  in  Atlanta  called  him  up 
on  the  telephone  and  notified  him  that  his  premium  was  due.  In 
this  letter  also  the  plaintiff  complains  at  great  length  of  the  con- 
duct of  certain  officers  of  the  company  in  Atlanta,  and  of  his  dis- 
charge from  the  service  of  the  company  in  1907,  and  that  the 
compan/s  collector  failed  to  call  upon  him  to  collect  the  quarterly 
premium  which  he  enclosed  in  the  letter.  On  May  14,  1908,  one 
of  the  vice-presidents  of  the  company  in  New  York  wrote  to  the 
company's  superintendent  in  Atlanta,  enclosing  the  plaintiff's  draft, 
and  suggesting  to  the  superintendent  that  there  was  no  reason  why 
a  representative  of  the  company  might  not  call  at  the  plaintiff's 
office  to  collect  his  premiums.  The  superintendent  was  advised  by 
the  vice-president,  "You  can  do  as  you  please  about  making  any 
arrangement  such  as  he  desires."  The  letter  further  stated:  "We 
are  willing  to  accept  the  premiums,  notwithstanding  the  grace 
period  has  expired  under  both  policies,  and  although  Wallace  tells 
us  in  his  letter  that  his  wife  is  an  uninsurable  risk ;  but  if  you  de- 
cide that  it  will  not  be  convenient  to  have  calls  made  at  his  offige 
for  collection  of  these  premiums  at  the  time  he  elects,  he  should 
be  plainly  told  that  this  is  the  last  time  we  will  accept  premiums 
not  tendered  within  the  grace  period."    The  last  paragraph  of  this 
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letter  was  as  follows:  "We  omitted  to  tell  you  that  Wallace  de- 
ducted from  his  remittance  ten  cents  to  cover  the  cost  of  draft  and 
four  cents  to  cover  postage.  He,  of  course,  had  no  right  to  do  this, 
but  we  would  rather  allow  it  to  him  than  to  have  a  squabble,  if  you 
decide  that  it  is  best  for  the  company  to  accept  the  premiums  and 
reinstate  the  business."  On  May  19,  Wright,  the  superintendent, 
wrote  to  the  plaintiff  that  if  he  would  come  to  the  office,  he  would 
assist  him  in  straightening  out  "these  matters  which  have  been 
referred  to  me."  On  May  26,  no  reply  to  the  last  letter  hav- 
ing been  received  from  the  plaintiff,  the  superintendent  again 
wrote  that  unless  plaintiff  would  come  to  the  oflSce  within  the  next 
day  or  two,  the  papers  would  be  returned  to  the  New  York  oflSce 
and  he  could  settle  with  the  officials  there.  On  June  1  the  plaintiff 
wrote  to  the  superintendent,  stating  that  he  could  be  found  at  his 
office  in  the  afternoon  between  certain  hours,  and  that  if  the  super- 
intendent would  call  on  the  plaintiff  at  his  oflBce,  the  plaintiff  would 
take  the  matter  up  with  him.  On  June  9,  1908,  the  plaintiffs 
draft  was  returned  to  him  by  the  New  York  office.  On  the  lapsed- 
policy  register  for  the  week  commencing  June  14,  1908,  a  notation 
was  made  that  the  plaintiff's  policy  had  been  canceled. 

TJpoii  these  facts  the  plaintiff  insists  that  the  judge  erred  in 
directing  a  verdict  in  favor  of  the  defendant.  In  our  opinion,  the 
trial  judge  was  clearly  right  in  his  construction  of  the  evidence. 
The  plaintiff  relied  upon  a  course  of  dealing  varying  the  express 
terms  of  his  contract,  and  also  upon  a  waiver  by  the  defendant  com- 
pany of  the  forfeiture  of  his  policy  after  it  had  taken  place  on  ac- 
count of  the  non-payment  of  his  premium.  In  the  first  place, 
^^here  was  no  course  of  dealing  shown  under  which  policy-holders 
had  been  permitted  to  pay  their  premiums  after  the  expiration  of 
thirty  days  of  grace  allowed.  It  does  appear  that  there  was  a  cus- 
tom of  the  company  allowing  this  thirty-days  grace,  and  also  that 
the  company  sent  out  agents  for  the  purpose  of  collecting  the  pre- 
miums, but  there  is  no  suggestion  in  the  evidence  that  the  com- 
pany had  any  custom,  or  that  it  had,  by  any  previous  course  of 
dealing,  led  the  plaintiff  to  believe  that  he  ceuld  pay  his  premium 
after  the  expiration  of  the  thirty-days  period.  But  even  if  such  a 
custom  existed,  the  company  had  a  right  to  discontinue  it  upon 
notice  to  a  policy-holder  who  had  theretofore  been  receiving  the 
benefit  of  such  a  custom.    It  distinctly  appears  from  the  letter  of 
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the  plaintiff  to  the  president  of  the  company  that  on  April  30,  the 
last  day  upon  which  the  premium  could  have  been  paid,  one  of  the 
employees  of  the  defendant  company  called  the  plaintiflE  up  over  the 
telephone  and  reminded  him  that  his  premium  was  due.  The  plain- 
tiff testified  that  he  had  talked  with  the  stenographer  at  the  At- 
lanta office,  but  could  not  remember  whether  it  was  in  April  ^r 
when,  but  the  fair  inference,  from  all  of  his  testimony,  is  that  his 
conversation  with  the  stenographer  is  the  one  referred  to  in  his 
letter.  This  conversation  with  an  employee  of  the  company  over 
the  telephone  was  sufficient  to  have  put  the  plaintiff  on  notice  that 
his  premium  receipt  was  at  the  office  of  the  company,  ready  to  be 
delivered  to  him  upon  payment  of  his  premium,  and  was  in  effect 
notice  to  the  plaintiff  that  the  company  expected  him  to  call  at  the 
office  and  pay  his  premium.  We  think  that  there  is  nothing  in  the 
evidence  which  would  have  authorized  the  jury  to  find  that  there 
was  a  custom  or  course  of  dealing  on  the  part  of  the  defendant 
company  which  authorized  the  plaintiff  to  withhold  his  premium 
beyond  the  thirty-days  period  which  had  theretofore  been  allowed 
to  him  purely  as  a  matter  oi  grace. 

3.'  Nor  was  there  anything  in  the  evidence  which  would  have 
authorized  the  jury  to  find  that  the  company  had  waived  the  forfei- 
ture which  took  place  at  midnight  on  April  30  by  reason  of  the 
plaintiff's  failure  to  pay  his  premium  before  that  time.  It  is  earn- 
estly insisted  by  counsel  for  the  plaintiff  in  error  that  the  letter 
of  the  vice-president  to  the  superintendent  at  the  Atlanta  office  had 
this  effect,  but  we  do  not  think  this  is  a  fair  construction  of  that 
letter.  The  substance  of  the  letter  was  that  while  the  writer  repre- 
senting the  company  was  perfectly  willing  to  accept  the  premium 
and  reinstate  the  plaintiff's  policy,  yet,  at  the  same  time,  this  was 
a  matter  under  the  direct  jurisdiction  of  the  Atlanta  office,  and  it 
was  left  to  the  local  superintendent  to  decide  whether  it  was  for  the 
best  interests  of  the  company  to  accept  the  premium  and  reinstate 
the  policy.  It  is  true  that  the  letters  from  the  superintendent  to 
the  plaintiff  indicate  that  in  all  probability,  if  the  plaintiff  had 
called  at  the  office  of  the  company  in  Atlanta,  as  he  was  invited 
to  do,  the  superintendent  would  have  adjusted  the  matter  satis- 
factorily to  the  plaintiff.  But  in  none  of  these  letters  was  there 
any  agreement  to  do  this,  and,  besides,  it  appears  that  the  plaintiff 
did  not  accept  the  invitation  and  call  at  the  office  to  arrange  the 
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matter  as  he  was  requested  to  do.  Some  stress  is  laid  by  counsel 
upon  the  fact  that  the  company  failed  to  note  any  cancellation  of 
the  policy  on  its  register  until  the  week  beginning  June  15,  1908, 
and  counsel  argue  from  this  that  the  forfeiture  of  the  plaintiff's  pol- 
icy was  in  abeyance  until  that  time.  But  we  can  not  agree  to  this 
proposition.  The  forfeiture  took  place,  under  the  terms  of  the 
policy,  as  modified  by  the  custom  about  whicli  plaintiff  testified,  at 
midnight  on  April  30,  1908.  In  order  to  reinstate  the  policy,  some 
aflBrmative  act  upon  the  part  of  the  officials  of  the  company,  amount- 
ing to  a  waiver  of  the  forfeiture,  was  necessary.  Mere  omission  to 
record  it  upon  the  lapsed  register  until  June  15,  or  after,  could  not 
in  any  way  affect  this  question. 

Retention  by  the  company  of  the  plaintifPs  draft,  under  the  cir- 
cumstances, woiild  not  amount  to  a  waiver.  A  draft  is  not  pay- 
ment until  it  is  paid.  The  company  did  not  collect  the  draft,  and 
ultimately  returned  it  to  the  plaintiff,  who  accepted  it.  In  addition 
to  this,  the  evidence  shows  that  all  during  the  time  the  company 
held  this  draft  its  officials  were  making  an  effort  to  arrange  mat- 
ters to  the  satisfaction  of  the  plaintiff.  The  failure  to  have  his 
policy  reinstated  was  not  due  to  any  lack  of  diligence  or  fair  deal- 
ing on  the  part  of  the  officials  of  the  defendant  company,  but  was 
directly  due  to  the  plaintiff's  own  conduct  in  failing  to  respond  to 
a  very  reasonable  request  on  the  part  of  the  company's  officials,  that 
he  meet  them  at  their  office  for  the  purpose  of  discussing  the  mat- 
ter. There  was  no  error  in  directing  a  verdict  in  favor  of  the  de- 
fendant. Judgment  affirmed. 

Russell,  J.,  dissenting.  I  do  not  think  the  evidence  with  refer- 
ence to  the  waiver  or  non-waiver  of  the  forfeiture  on  the  part  of 
the  insurance  company  is  so  clear  as  to  have  demanded  the  verdict 
directed  by  the  court.  It  is  perfectly  plain  to  my  mind  that  the 
insurer  had  the  right  to  insist  upon  the  forfeiture  at  midnight  of 
April  30,  but  it  requires  an  absolutely  plain  cavse  to  authorize  the 
court  to  do  more  than  to  define  to  a  jury  the  meaning  of  tlie  word 
"  waiver. ''  The  proof  of  waiver  is  derived  from  evidence  of  inten- 
tion, as  developed  by  the  acts  and  declarations  of  the  parties  con- 
cerned, and  is  a  question  of  fact  to  be  determined  by  a  jury.  In 
my  opinion  the  evidence  would  have  authorized  a  jury  to  reach  a 
different  conclusion,  upon  the  issue  as  to  whether  there  was  a  waiver 
of  the  forfeiture,  from  that  implied  by  the  direction  of  the  verdict. 
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Especially  is  this  true  when  it  is  the  duty  of  the  courts  to  be 
"prompt  to  seize  hold  of  any  circumstance  that  indicates  an  elec- 
tion to  waive  a  forfeiture,  or  an  agreement  to  do  so."  Insurance 
Company  v.  Eggleston,  96  U.  S.  577  (24  L.  ed.  841);  Knicker« 
bocker  Insurance  Co.  v.  Norton,  96  U.  S.  234  (24  L.  ed.  689). 


3680.     Sartorious  v.  Paper  Mills  Company. 

Hill,  C.  J.  1.  Where  the  process  attached  to  the  petition  was  dated  Jan- 
uary 7,  1007,  and  required  the  defendant  to  be  and  appear  at  the  city 
court  of  Atlanta  to  be  held  on  the  first  Monday  in  January,  1908,  and 
the  defendant  was  duly  served  with  the  petition  and  process,  and 
appeared  in  that  court  at  the  January  term,  1908,  and  filed  a  plea  to 
the  merits  of  the  suit,  this  was  a  waiver  of  irregularities  in  the  pro- 
ceedings, and  it  was  not  error  to  overrule  a  motion  to  dismiss  the  peti- 
tion, made  one  year  after  the  plea  was  filed,  because  of  the  mistake  in 
the  date  of  the  process.  Civil  Code  (1910),  (  5551.  The  date  of  the 
process  was  immaterial  when  the  defendant  was  duly  served  with  the 
petition  and  process  and  made  an  appearance  and  filed  a  plea  at  the 
term  of  the  court  at  which  the  process  required  him  "to  be  and  appear.'* 

2.  The  copy  of  the  note  sued  on,  attached  to  the  petition,  contained  the 
clause  that  it  was  payable  "at  the  4th  National  Bank  of  Atlanta,  Ga., 
for  value  received,  with  interest  after  date  until  paid,  at  8  %  per  an- 
num." By  an  amendment  to  the  petition  this  clause  was  stricken,  and 
in  lieu  thereof  the  following  inserted:  "At  the  3rd  National  Bank  of 
Atlanta,  Ga.,  for  value  received,  with  interest  at  6  %  per  annum,** 
etc.  Held:  (1)  The  amendment  was  properly  allowed.  Chapman  v. 
Skellie,  65  Oa.  125  (1).  (2)  Overruling  a  motion  to  continue  on  the 
ground  of  surprise  because  of  the  allowance  of  the  amendment  was  not 
an  abuse  of  discretion,  in  the  absence  of  a  showing  that  the  movant 
was  less  prepared  to  go  to  trial.  Ga.,  Fla,  d  Ala.  Ry.  Co,  V.  Saaser,  4 
Oa.  App.  276  (2),  (61  S.  E.  505). 

3.  The  evidence  demanded  the  verdict  directed,  and  the  bill  of  exceptions 
is  so  clearly  without  merit  that  the  judgment  is  affirmed,  with  10  per 
cent,  on  the  amount  of  the  judgment  as  damages  for  delay  in  suing  out 
and  prosecuting  the  writ  of  error. 

Judgment  affirmed,  with  damages. 
Decided  Febbuast  12,  1912. 

Complaint;  from  city  court  of  Atlanta— Judge  Calhoun.     May 

30,  1911. 

Morris  Macks,  for  plaintiff  in  error. 

J.  E.  &  L.  F.  McClelland,  contriat. 
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3684.     SOUTHEEN   EAILWAY   CO.   v,   CARTLEDGE. 

1.  Where  a  railway  company  falls  to  stop  its  train  and  permit  a  passen- 
ger to  alight  at  a  flag  station  to  which  the  company  has  sold  him  a 
ticket,  he  has  a  right  of  action  for  the  recovery  of  such  damages  as 
are  legally  traceable  to  the  wrongful  act. 

2.  Where,  however,  the  act  of  the  carrier  is  a  mere  negligent  omission  of 
duty,  and  the  passenger's  injury  consists  wholly  of  the  inconvenience 
occasioned  by  having  to  walk  a  short  distance  back  to  the  station,  the 
carrier  is  liable  for  nominal  damages  only. 

3.  In  the  trial  of  a  suit  by  a  passenger,  where,  under  the  rule  laid  down 
in  the  preceding  headnote,  nominal  damages  only  are  recoverable,  and 
there  are  no  aggravating  circumstances  connected  with  the  mere  negli- 
gent omission  of  duty,  it  is  error  to  instruct  the  jury  that  punitiAD  dam- 
ages may.  be  recovered. 

4.  In  such  a  case  it  is  also  error  to  charge  the  pi;pvisions  of  the  Civil  Code 
(1910),  §  4504,  in  reference  to  vindictive  damages;  especially  that  por- 
tion of  the  section  which  provides:  "The  worldly  circumstances  of  the 
parties,  the  amount  of  bad  faith  in  the  transaction,  and  all  the  attend- 
ant facts  should  be  weighed.** 

6.  Where  in  the  trial  of  such  a  case  the  carrier  admits  the  negligence  al- 
leged, the  provisions  of  the  Civil  Code  (1910),  §  2780,  relating  to 
the  presumption  of  negligence  against  a  carrier,  have  no  application. 

6.  Damages  traceable  to  the  wrongful  act,  but  not  its  legal  or  natural  con- 
sequence, are  too  remote  and  contingent  to  be  the  basis  of  a  recovery. 
Applying  this  rule  to  the  facts  of  the  present  case,  the  plaintiff  was  not 
entitled  to  recover  damages  alleged  to  have  resulted  from  an  illness 
caused  by  a  rain  which  suddenly  descended  upon  him. 
Decided  Febbuabt  12,  1912. 

Action  for  damages;  from  city  court  of  Elberton— Judge  Meadow 
presiding.    July  17,  1911. 

The  plaintiff  bought  a  ticket  from  Cannon,  in  Franklin  county, 
to  Hardcash  in  Elbert  county,'  a  flag  station  on  the  line  of  the  de- 
fendant's railway.  The  conductor  carried  him  beyond  his  sta- 
tion. Upon  observing  that  the  train  was  not  slowing  down  at 
the  flag  station,  the  plaintiff  immediately  went  to  the  conductor 
and  called  his  attention  to  the  fact  that  he  was  being  carried  be- 
yond his  station.  Thereupon  the  conductor  proposed  to  carry  him 
on  to  Dewy  Rose,  a  station  about  two  miles  farther  on,  or  to  stop 
at  the  place  where  the  train  then  was  and  permit  him  to  disembark. 
He  accepted  the  latter  proposition  and  got  off  the  train  about  a  mik 
beyond  Hardcash.  The  night  was  dark  and  cloudy.  He  was  on  his 
way  to  see  his  grandmother,  who  was  seriously  ill.  She  lived  about 
two  miles  from  Hardcash  and  about  a  mile  and  a  quarter  from  the 
place  where  he  got  off  the  train.    He  walked  back  to  Hardcash,  a 
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distance  of  about  a  mile,  and  then  walked  from  Hardcash  to  his 
grandmother^s  home,  arriving  there  late  at  night.  While  on  his 
way  from  Hardcash  to  his  grandmother's,  a  sudden  rain  came  up, 
and  he  walked  along  for  some  time  in  the  rain  without  seeking  shel- 
ter at  any  of  the  near-by  residences.  As  a  result  of  the  wetting 
which  he  thus  received,  he  alleged  that  he  was  made  sick,  suffered 
pain,  and  lost  several  weeks  from  his  business. 

At  the  trial  the  defendant  admitted  liability  for  nominal  dam- 
ages. The  plaintiff  insisted  that  there  were  aggravating  circum- 
stances connected  with  the  tort,  growing  out  of  the  conduct  of 
the  conductor  at  the  time  the  train  was  stopped  and  the  plaintiff 
disembarked.  He  testified,  "The  conductor  ordered  me  to  get 
off.  He  said  that  I  would  have  to  get  off  or  he  would  take  me  on. 
When  I  told  him  that  I  did  not  have  any  business  at  Dewy  Rose 
he  told  me  to  get  off.  He  spoke  to  me  in  a  rather  loud  tone  of 
voice.  You  know  the  train  was  making  a  lot  of  noise,  and  we  had 
to  talk  loud.  When  I  approached  the  conductor  on  the  train  he 
talked  pretty  glum  and  tolerably  loud.  He  talked  pretty  harsh  to 
me  and  said  if  I  wasn^t  going  to  get  off,  he  would  carry  me  to 
Dewy  Rose  or  he  would  put  me  off  right  there."  The  jury  returned 
a  verdict  in  favor  of  the  plaintiff,  for  $200,  and  the  defendant's 
motion  for  a  new  trial  was  overruled. 

Thomas  J,  Brown,  A.  G,  &  Julian  McCurry,  for  plaintiff  in  error. 

Worley  &  Nail,  contra. 

Pottle,  J.  The  defendant,  having  carried  the  plaintiff  beyond 
the  point  of  his  destination,  was  liable  to  him  in  damages.  But  as 
the  evidence  showed  a  mere  negligent  omission,  unaccompanied 
by  any  aggravating  circumstances,  punitive  damages  were  not  re- 
coverable. The  conduct  of  the  conductor  as  set  forth  in  the  state- 
ment of  facts  was  not  such  as  to  authorize  the  jury  to  find  this  char- 
acter of  damages  against  the  defendant.  Oa,  R.  Co,  v.  Benton,  117 
Oa.  785  (45  S.  E.  70).  In  the  case  just  cited  the  plaintiff  testi- 
fied that  the  conductor  spoke  to  him  roughly,  telling  him  that  he 
would  have  to  get  off  or  pay  more  money  immediately.  The  trial 
judge  instructed  the  jury  that  they  might  find  punitive  damages, 
and  the  Supreme  Court  set  aside  a  verdict  of  $150,  on  account  of 
this  error  in  the  charge,  and  because  the  court  charged  the  law  now 
in  the  Civil  Code  (1910),  §  4504.  See  also  Sappington  v.  A,  dc 
W,  P.  R.  Co,,  127  ffa.  178  (56  S.  E.  311).    The  case  differs  from 
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those  where  a  passenger  is  unlawfully  expelled  from  a  train  under 
circumstances  of  more  or  less  aggravation.  In  such  cases  puni- 
tive damages  are  recoverable.  Savannah  EL  Co.  v.  Badenhoop,  6 
Oa.  App.  371  (65  S.  E.  50).  The  case  was  one  for  nominal  damages 
only. 

It  is  true  the  plaintiff  claimed  that  he  had  been  made  sick  on 
account  of  having  been  caught  in  the  rain  while  on  his  way  from 
Hardcash  to  his  grandmother's,  but  any  such  damages  sustained  by 
him  were  not  the  legal  and  natural  consequence  of  the  act  of  the  de- 
fendant in  carrying  him  beyond  his  station.  Indeed,  it  appears 
from  the  evidence  that  he  unnecessarily  walked  back  to  Hardcash 
and  from  thence  to  his  grandmother's  home,  when  he  could  have 
gotten  there  by  a  much  shorter  route.  The  company  was  under 
the  duty  of  putting  the  plaintiff  off  at  Hardcash ;  it  had  assumed 
no  obligation  to  take  him  to  his  grandmother's  residence,  two  miles 
in  the  country,  and  any  injury  which  he  sustained  resulting  from 
the  fact  that  he  voluntarily  walked  from  Hardcash  to  his  grand- 
mother's home  would  be  entirely  too  remote  to  be  the  basis  of  a 
recovery.  See  Civil  Code  (1910),  §  4510;  Sappington  V.  A.  & 
W,  P.  R,  Co.,  supra;  Central  R.  Co.  v.  Dorsey,  116  Oa.  719  (42 
S.  E.  1024).  The  case  differs  from  that  of  Georgia  Ry.  &  El.  Co. 
V.  McAllister,  126  Oa.  447  (54  S.  E.  957,  7  L.  R.  A.  (N.  S.)  1177), 
for  in  that  case  the  plaintiff  was  put  off  in  a  rain-storm,  and,  there- 
fore, any  injury  which  she  received  was  the  direct  consequence  of 
the  illegal  act. 

It  was  clearly  error  for  the  trial  judge  to  charge  the  jury  the  pro- 
visions of  section  4504  of  the  Civil  Code  (1910),  and  especially 
that  portion  of  the  section  which  provides  that  "the  worldly  cir- 
cumstances of  the  parties,  the  amount  of  bad  faith  in  the  transac- 
tion,, and  all  the  attendant  facts  should  be  weighed."  It  has  been 
expressly  held  by  the  Supreme  Court  that  the  provisions  of  this 
section  of  the  code  have  no  application  in  a  case  like  the  present. 
Oa.  R.  Co.  v.  Benton,  supra. 

The  case  was  tried  upon  an  erroneous  theory.  The  only  question 
which  should  have  been  submitted  to  the  jury  was  as  to  what 
amount  they  should  find  for  the  plaintiff  as  nominal  damages  for 
the  defendant's  negligent  act  in  failing  to  stop  its  train  at  the 
station.  The  defendant  admitted  the  technical  breach  of  duty  and 
its  consequent  liability  for  nominal  damages.    There  was,  therefore. 
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no  issue  in  the  case  as  to  the  defendant's  negligence.  For  this  rea- 
son, the  provisions  of  the  Civil  Code  (1910),  §  2780,  relating  to 
the  presumption  of  negligence  against  the  carrier  where  a  person 
is  injured  by  the  running  of  cars,  trains,  or  other  machinery,  were 
wholly  inapplicable.  Ga.  By,  &  El.  Co,  v,  McAllister,  126  Ga,  447 
(54  S.  E.  957,  7  L.  R.  A.  (X.  S.)  1177).  Indeed,  it  is  difficult  to 
see  how  the  provisions  of  this  section  of  the  code  could  be  appli- 
cable in  any  case  where  the  sole  claim  of  negligence  is  that  the 
plaintiff  was  carried  beyond  his  station.  Under  some  circumstances, 
a  verdict  of  $200  might  be  considered  as  for  a  nominal  amount, 
but  it  can  not  be  said  in  this  case,  as  matter  of  law,  that  the  jury 
intended  to  Gjid  only  a  nominal  verdict.  The  case  having  been  sub- 
mitted to  them  on  the  theory  that  they  might  find  punitive  dam- 
ages, and  might  find  damages  on  account  of  illness  which  the 
plaintiff  claimed  to  have  suffered,  it  is  very  probably  true  that  the 
jury  intended  the  verdict  of  $200  to  be  compensation  for  these 
damages  which  the  plaintiff  claimed  to  have  sustained.  At  any 
rate  this  court  can  not  say  that  this  is  not  true,  and  the  case  must 
be  sent  back  for  another  trial,  in  the  light  of  the  views  expressed 
in  this  opinion.  Judgment  reversed. 

Russell,  J.,  concurring  specially.  I  concur  in  the  decision  in 
this  case  solely  for  the  reason  it  is  probable  that  the  jury  were  in- 
fluenced by  the  instructions  of  the  court  to  which  reference  has 
been  made  by  Judge  Pottle.  We  are  all  agreed  that  the  plaintiff's 
right  to  recover  nominal  damages  is  undoubted.  If  the  jury  had 
seen  proper  to  return  $200  as  merely  nominal  damages,  I  should  be 
in  favor  of  affirming  the  judgment  refusing  a  new  trial. 

While  I  do  not  personally  assent  to  the  doctrine  of  some  of  the 
rulings  cited  by  my  brother  Pottle,  I  am  judicially  bound  by  them. 
In  my  opinion  it  should  be  left  to  the  jury  in  this  case  to  say 
whether  there  were  any  such  circumstances  of  aggravation  in  the 
manner  of  the  conductor  as  would  have  entitled  the  plaintiff  to 
recover  punitive  damages,  under  the  ruling  in  Savannah  Elec- 
tric Co,  V.  Badenhoop,  6  Ga.  App.  371  (65  S.  E.  50),  and  cases 
therein  cited.  However,  I  am  compelled  to  concur  in  the  judgment 
of  reversal,  because  the  case  was  submitted  to  the  jury  on  the  the- 
ory that  they  might  find  punitive  damages,  as  well  as  damages  on 
account  of  illness,  which  are  clearly  too  remote  for  recovery.  As  it 
can  not  be  said  with  certainty  that  these  errors  did  not  contribute 
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to  the  amount  of  the  verdict,  the  error  must  be  presumed  to  have 
been  injurious  to  the  defendant  in  the  court  below,  and  another 
trial  should  have  been  granted. 


3262.    District  Grand  Lodge  No.  18  v,  Shelton.  ^ 

Powell,  J.    This  caae  is  controlled  by  8 tames  v.  Atlanta  Police  Relief 
A880.,  2  Oa.  App.  237   (1,  2,  3),   (58  S.  E.  481). 

Judgment   affirmed. 
DEcroED  Januaby  15,   1912.     Rehearing  denied  Februaby  12,   1912. 

Appeal;  from  Fulton  superior  court — Judge  Bell.  February  4, 
1911. 

Suit  was  brought  in  a  justice^s  court  against  District  Grand 
Lodge  No.  18,  G.  U.  0.  0.  F.  of  Georgia,  for  the  amount  of  a  policy 
issued  to  the  plaintiffs  husband,  John  C.  Shelton,  by  which,  in 
consideration  of  his  agreement,  on  becoming  a  member  of  West  End 
Lodge  No.  7687  of  the  G.  U.  0.  0.  F.,  to  comply  with  the  laws  of 
the  said  order,  especially  those  set  out  on  the  reverse  side  of  the  pol- 
icy, the  Bureau  of  Endowment  of  the  order  agreed  to  pay  her,  as 
beneficiary,  $100,  within  90  days  after  satisfactory  proof  of  his  death 
"while  in  good  standing  in  said  Bureau  of  Endowment."  The  de- 
fendant contended  that  Shelton  was  not  in  good  standing  in  his 
lodge  and  in  the  Bureau  of  Endowment  at  the  time  of  his  death ; 
that  at  that  time  he  owed  three  months'  dues,  and  had  been  sus- 
pended. On  appeal,  the  plaintiff  obtained  a  verdict  in  the  superior 
court  for  the  amount  of  the  policy.  The  defendant's  motion  for  a 
new  trial  was  overruled,  and  it  excepted.  * 

The  provisions  referred  to  in  the  policy,  as  set  out  on  the  reverse 
side,  are  as  follows:  "Each  and  every  member  indebted  to  the 
Bureau  of  Endowment  for  two  months'  dues  is  hereby  suspended 
from  the  benefits  of  said  bureau,  and  in  case  of  a  member's  death 
while  dues  for  two  months  or  more  are  unpaid,  the  beneficiary  of 
such  deceased  shall  in  no  event  be  entitled  to  recover  any  benefits 
whatsoever  from  said  bureau."  "The  Bureau  of  Endowment  shall 
in  no  event  be  responsible  to  individual  members  for  neglect  or 
failure  of  the  lodges  to  send  in  to  the  District  Grand  Secretary  tlie 
names  or  name  of  its  members  under  the  requirement  of  this  act, 
but  will   protect  said  members  in  their  benefits  aforesaid  when 
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prompt  application  is  made  by  him  to  the  Bureau  of  Endowment." 
"It  is  expressly  understood  and  declared  that  the  lodge  is  the  agent 
of  the  member  or  insured,  and  not  of  the  Bureau  of  Endowment." 

Prom  the  proof  of  death  furnished  to  the  defendant,  it  appeared 
that  Shelton  died  on  January  27,  1910.  The  District  Grand  Secre- 
tary oi  the  defendant  testified,  that  he  kept  the  life  register  of  the 
Bureau  of  Endowment,  that  it  showed  the  classification  of  each 
member,  and  that  Shelton  did  not  pay  his  dues  to  the  Bureau  of  En- 
dowment for  the  months  of  October,  November,  and  December, 
1909.  This  register  was  introduced  in  evidence.  It  contained  an 
entry  in  reference  to  Shelton  as  follows:  "Suspended  12-1-09." 
Laws  of  the  District  Grand  Lodge,  which  were  introduced  in  evi- 
dence, provided  that  it  should  be  the  duty  of  the  Permanent  Secre- 
tary to  forward  to  the  Secretary  of  the  Bureau  of  Endowment  on  or 
before  the  10th  of  each  month  his  report  for  the  month,  with  25 
cents  for  each  member  last  reported ;  that  the  Secretary  of  Endow- 
ment should  collect  all  tunds  of  the  bureau;  also:  "The  District 
Grand  Secretary  shall  keep  a  life  register  of  each  and  every  member 
of  the  Bureau  of  Endowment,  whereon  he  shall  note  the  forfeiture, 
suspension,  or  expulsion  of  each  and  every  member  as  the  same 
may  occur,  together  with  the  date  of  every  policy,  such  notation 
to  be  made  each  and  every  month  from  the  reports  of  the  several 
lodges  of  the  jurisdiction.  No  beneficiary  shall  receive  or  recover 
any  of  the  benefits  provided,  unless  the  classification  of  the  de- 
ceased member  in  the  office  of  the  Secretary  of  Endowment  is  that 
of  a  Financial  Odd  Fellow,  as  determined  by  the  rules  and  regula- 
tions of  the  Bureau  of  Endowment,  all  of  which  rules  and  regula- 
tions are  expressly  made  a  part  of  each  contract  and  policy."  R. 
H.  Echols  testified,  that  during  October,  November,  ai^d  December, 
1909,  he  was  Permanent  Secretary  of  the  lodge  mentioned  in  the 
policy,  of  which  John  C.  Shelton  was  a  member,  and  that  Shelton 
did  not  pay  his  dues  for  these  months. 

The  plaintiff  introduced  in  evidence  a  "financial  card,"  with 
entries  showing  the  amounts  of  Shelton's  dues  for  October,  Novem- 
ber, and  December,  1909,  preceded  by  the  following  statement: 
"Brother  John  Shelton  in  account  with  West  End  Lodge  No. 
7687,  6.  TJ.  0.  0.  F.  Permanent  Secretary's  address,  Sidney  R. 
Gray,"  etc.  Opposite  the  entry  of  October  dues,  and  under  the 
heading  "P.  S.  Signature,"  was  the  signature,  "S.  R.  Gray,"  and 
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opposite  the  entries  of  November  and  December  dues  and  under  the 
same  heading,  was  the  signature  "G.  W.  Spann."  6.  W.  Spann 
testified  that  this  was  his  signature;  that  the  letters  ^*P.  S/' 
meant  "Permanent  Secretary;"  that  he  was  not  Permanent  Secre- 
tary, but  was  Elective  Secretary  of  the  lodge  mentioned,  and  had 
no  authority  to  receive  and  receipt  for  dues  of  members ;  that  this 
was  the  duty  of  the  Permanent  Secretary. 

In  the  motion  for  a  new  trial  it  is  alleged,  that  the  verdict  was 
without  evidence  to  support  it,  and  that  the  court  erred  in  not 
excluding  from  evidence  the  "financial  card,"  upon  the  objection 
that  it  appeared  from  the  evidence  that  Spann  was  not  Permanent 
Secretary  of  the  lodge,  and  that  he  had  no  authority  to  receive  and 
receipt  for  dues. 

C.  P.  Ooree,  for  plaintiff  in  error.    C.  B.  Rosser  Jr.,  contra. 


3686.     Christie  v.  Shingler. 

Hill,  C.  J.  1.  The  execution  of  a  written  transfer  of  a  promissory  note 
by  a  corporation  as  the  payee,  denied  on  oath,  is  proved  by  the  un- 
disputed evidence  of  the  president  of  the  corporation  that  he,  as  presi- 
dent and  duly  authorized  agent  of  the  corporation,  executed  the  writ- 
ten transfer  of  the  note,  for  and  in  the  name  of  the  corporation.  In 
such  case  the  testimony  of  a  subscribing  witness  to  the  written  trans- 
fer was  Aot  necessary  to  prove  its  execution.  Civil  Code  (1910), 
{  5833  (5). 

2.  A  written  transfer  of  a  note  by  a  corporation  as  the  payee  named  therein 
is  sufficient  to  pass  title  to  the  transferee,  although  the  corporate  seal 
is  not  affixed  to  the  transfer.  In  this  case,  however,  the  record  is  silent 
as  to  whether  the  written  transfer  had  or  had  not  the  seal  of  the  corpora- 
tion attached.  The  note,  with  written  transfer,  was  properly  admitted 
in  evidence.  Almand  v.  Equitable  Mortgage  Co.,  113  Ga.  984  (39 
S.  E.  421). 

3.  No  defense  whatever  was  made  to  the  suit  on  the  merits,  and  the  special 
assignments  of  error,  dealt  with  in  the  foregoing  rulings,  are  so  mani- 
festly frivolous  that  the  judgment  of  the  lower  court  is  affirmed,  with 
10  per  cent,  on  the  amount  of  the  judgment,  as  damages  for  delay  in 
suing  out  and  prosecuting  the  writ  of  error. 

Judgment  affirmed,  with  dam>age8. 
Decided  February  12,  1912. 

Complaint ;  from  city  court  of  Miller  county— Judge  Bush.  June 

14,  1911. 

W.  7.  Oeer,  for  plaintiff  in  error. 

E.  M.  Donalson,  contra. 
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3700.     WHITE  et  ah  r.  BROWN,  Governor,  et  al. 

Where  procesB  is  prayed  against  a  named  person,  and  there  is  nothing  in 
the  petition  to  indicate  an  intention  on  the  part  of  the  plaintiff  to 
name  any  other  person  as  defendant,  the  suit  must  be  construed  as 
having  been  brought  only  against  the  party  named  in  the  prayer.  In 
such  a  case,  the  clerk  has  no  authority  to  annex  a  process  directed  to  a 
different  person,  nor  can  the  petition  be  amended  by  striking  the  name 
of  the  defendant  from  the  prayer  and  substituting  in  his  stead 
that  of  the  person  named  in  the  process. 

Decided  February  12,  1912. 

Motion  to  set  aside  judgment;  from  city  court  of  Blakely— 
Judge  Rambo.     August  23,  1911. 

Byron  R.  Collins,  for  plaintiffs  in  error. 

Olessner  &  Park,  contra. 

Pottle,  J.  A  judgment  absolute  upon  the  forfeiture  of  a  crim- 
inal recognizance  was  entered  in  the  city  court  of  Blakely  against 
White  as  principal  and  Harris  as  surety.  At  a  subsequent  term  they 
filed  a  petition  seeking  to  set  aside  the  judgment  absolute,  upon 
several  grounds  mentioned  in  the  petition.  The  petition  did  not 
in  its  body  name  any  person  as  a  party  defendant,  but  did 
allege  that  the  judgment  sought  to  be  vacated  was  against  the  plain- 
tiffs and  in  favor  of  J.  M.  Brown,  Governor.  The  plaintiffs  prayed 
that  process  issue  against  the  solicitor  of  the  city  court.  The  clerk 
annexed  a  process  naming  Hoke  Smith,  Governor,  as  defendant,  and 
requiring  him  to  appear  and  plead,  and  service  was  acknowledged 
by  the  solicitor,  but  no  waiver  of  process  was  made.  At  the  trial 
term  the  city-court  solicitor  entered  a  special  appearance  in  be- 
half of  "J.  M.  Brown  and  his  successor,  Hoke  Smith,  Governor," 
and  moved  the  court  to  quash  the  process  which  had  been  issued  by 
the  clerk,  requiring  the  Governor  to  appear  and  answer  the  petition. 
Thereupon  the  plaintiffs  offered  an  amendment  praying  that  proc- 
ess issue,  directed  to  Hoke  Smith,  Governor,  and  striking  the  prayer 
for  process  against  the  city-court  solicitor.  The  court  refused  to 
allow  the  amendment,  and  dismissed  the  petition;  to  all  of  which 
the  plaintife  excepted. 

This  was  not  an  effort  to  amend  a  defective  process.  The 
process  was  in  proper  form.  It  is  clear,  however,  that  the  city- 
court  solicitor  was  the  party  defendant,  since  this  must  be  deter- 
mined by  the  prayer  for  process.  In  the  body  of  the  petition 
no  other  person  was  named  as  defendant,  nor  was  anything  therein 
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disclosed  to  indicate  an  intention  to  proceed  against  any  other  per- 
son as  defendant.  Orr  Shoe^  Co.  v.  Kimhrough,  99  Oa.  143  (25 
S.  E.  204).  The  clerk  was  without  authority  to  annex  a  process 
calling  upon  Governor  Smith  to  appear  and  answer,  and  such  a 
process  was  properly  treated  as  a  nullity.  Seisel  v.  Wells,  99  Oa. 
159  (25  S.  E.  266).  The  amendment  offered  sought  to  add  a  new 
and  distinct  party,  and  was  properly  disallowed.  The  mere  ac- 
knowledgment of  service  by  the  solicitor  did  not  cure  the  defect. 
Seisel  v.  Wells,  supra.  The  decision  in  Lyons  v.  Planters  Bank, 
86  Qa.  485  (12  S.  E.  882, 12  L.  E.  A.  155),  does  not,  upon  its  facts, 
conflict  with  what  is  now  ruled.  In  that  case  there  was  no  prayer 
for  process  at  all,  and  the  persons  named  as  defendants  appeared  and 
pleaded.  This  was  a  waiver  of  process  and  of  a  prayer  therefor. 
It  has  never  been  held  that  a  plaintiff  can  proceed  directly  against 
one  person  as  defendant,  and  then,  by  amendment,  convert  the  ac- 
tion into  one  against  an  entirely  different  person. 

Judgment  affirmed. 


3704.     SOUTHERN  RAILWAY  CO.  et  ah  v.  PARHAM. 

1.  It  is  not,  as  a  matter  of  law,  negligence  to  leave  a  moving  train,  unless 
it  clearly  appears  that  the  danger  in  attempting  to  do  so  is  obvious  to 
a  person  of  common  prudence  and  ordinary  intelligence;  and  whether 
the  attempt  to  get  off,  or  the  alighting  from  a  moving  train  is  negli- 
gence is  generally  a  question  of  fact  for  the  jury. 

2.  One  who  goes  upon  a  train  for  the  purpose  of  assisting  a  lady  and  her 
young  children  who  intend  to  become  passengers  thereon  is  in  no  sense 
a  trespasser,  but  is  a  licensee,  and  when  his  presence  thereon  and  his 
purpose  to  get  off  become  known  to  the  employees  of  the  railroad  com- 
pany in  charge  of  the  train,  he  is  entitled  to  the  duty  of  ordinary  dili- 
gence on  their  part. 

3.  A  witness  who  testifies  as  a  medical  expert  can  not  be  impeached  by 
showing  that  in  other  cases  he  had  made  mistakes  in  his  diagnosis.  Tes- 
timony as  to  his  general  reputation,  and  not  as  to  his  success  or  failure  in 
special  cases,   is   admissible  for   the  purpose   of   impeachment. 

4.  The  trial  judge  should  only  charge  principles  of  law  applicable  to  the  is- 
sues made  by  the  pleadings  and  evidence;  but  where  the  judge  charged 
a  correct  abstract  principle  of  law  not  required  by  the  pleadings,  but 
injected  into  tlie  case  by  the  defendant,  on  which  evidence  had  been  in- 
troduced by  both  sides  without  objection,  and  in  this  connection  dis- 
tinctly instructed  the  jury  that  the  plaintiff  could  only  recover  on  the 
allegations  of  the  petition,  the  error  was  immaterial  and  harmless. 

5.  In  a  suit  brought  against  a  railroad  company  to  recover  damages  for 
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personal  injuries  caused  by  the  running  of  its  "  locomotive  or  cars," 
where  an  employee  was  joined  as  codefendant,  it  was  not  erroneous  for 
the  trial  judge  to  charge  the  jury  on  the  statutory  presumption  against 
the  railroad  company,  and  to  fail  to  charge  that  such  a  presumption  did 
not  arise  against  the  individual  codefendant,  in  the  absence  of  a  specific 
timely  request  to  do  so. 

6.  As  a  general  rule  no  exact  method  of  measuring  damages  is  laid  down. 
In  cases  of  permanent  injuries,  the  jury  may,  but  are  not  compelled,  to 
adopt  and  use  the  mortality  tables  as  a  basis  of  calculation.  The  jury 
should  give  such  compensation  by  their  verdict  as  would  be  just  and  rea- 
sonable to  both  parties,  and,  in  arriving  at  this  standard,  may  consider 
the  evidence  on  the  subject,  in  the  light  of  experience  and  common  sense. 

7.  Trial  courts  have  not  only  the  right,  but  it  is  their  duty,  to  correct  any 
erroneous  instructions,  and  court  and  counsel  should  co-operate  to  pre- 
vent injustice  through  erroneous  instructions.  It  can  not  be  erroneous 
for  the  court,  after  having  charged  the  jury,  to  call  attention  to  certain 
parts  of  the  charge  as  incorrect,  and  to  withdraw  those  parts  from  their 
consideration. 

8.  Testimony  as  to  involuntary  exclamations  manifesting  the  existence  of 
pain  is  admissible.  Such  exclamations  are  symptomatic,  a  part  of  the 
res  geste,  and  not  self-serving  declarations,  and  the  evidence  relied 
upon  to  prove  them  is  not  hearsay. 

9.  No  material  error  of  law  appears,  and  the  evidence  supports  the  verdict. 

Decided  Febbuabt  12,  1912. 

Action  for  damages ;  from  Elbert  superior  court— Judge  Meadow. 
July  29,  1911. 

A,  0.  &  Julian  McCurry,  Thomas  J.  Brown,  for  plaintiffs  in 
error. 

Smith,  Hastings  &  Ransom,  contra. 

Hill,  C.  J.  Parham  sued  the  Southern  Railway  Company  for 
injuries  sustained  by  him  on  alighting  from  a  train,  joining  as  co- 
defendant  the  conductor  of  the  train,  and  recovered  a  verdict  for 
$3,750.  The  defendants'  motion  for  a  new  trial  was  overruled,  and 
the  case  is  here  for  review.  The  evidence  in  behalf  of  the  plaintiff 
is,  in  substance,  as  follows :  On  the  date  alleged  in  the  petition  the 
plaintiff  went  to  the  depot  of  the  railway  company  at  Dewy  Bose,  a 
station  in  Elbert  county,  for  the  purpose  of  assisting  a  lady  and  her 
two  little  children,  who  intended  to  take  passage  on  the  train.  It 
was  night,  and  one  of  the  children  was  asleep,  and  the  plaintiff 
took  the  child  in  his  arms  into  the  car.  The  train  stopped  a  shorter 
length  of  time  than  usual,  and  before  the  plaintiff  could  place  the 
sleeping  child  on  a  seat,  the  train  started,  although  he  acted  with  all 
possible  promptness.    When  the  train  started,  the  plaintiff,  after 
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placing  the  child  on  the  seat,  hurried  to  the  platform  of  the  coach  to 
get  oflE.  A  negro  porter  of  the  railway  company  was  standing  on 
the  steps  of  the  coach  from  which  the  plaintiff  expected  to  alight, 
and  was  blocking  the  steps  so  that  the  plaintiff  could  not  get  off 
at  that  point.  The  conductor  of  the  train,  the  individual  defendant 
in  the  case,  cursed  the  porter  for  blocking  the  steps,  and  called  to 
the  plaintiff  to  cross  over  to  the  platform  of  the  next  coach  and  to 
leave  the  train  from  that  point.  At  the  depot  at  Dewy  Bose  there 
was  no  wood  platform,  but  the  ground  between  the  adjoining  tracks 
was  leveled  up  even  with  the  rails,  forming  a  smooth  dirt  landing, 
extending  a  little  on  each  side  of  the  depot.  Beyond  this  dirt  land- 
ing, in  the  direction  in  which  the  train  was  going,  there  was  a 
ditch  on  each  side  of  the  railroad  and  an  embankment  across  the 
ditch.  The  plaintiff  attempted  to  leave  the  train  under  the  direc- 
tion of  the  conductor  and  at  the  point  where  the  conductor  directed 
him  to  get  off.  It  was  dark  at  the  time,  and  the  plaintiff  could  not 
see  that  the  train  had  passed  the  dirt  platform,  and  could  not  tell 
the  speed  that  the  train  had  acquired.  He  relied  upon  the  directions 
given  to  him  by  the  conductor,  assuming,  because  of  such  directions, 
that  it  was  safe  to  leave  the  train  at  that  point.  The  train  had 
passed  the  dirt  platform  above  described  and  was  running  faster 
than  the  plaintiff  had  supposed.  The  train  was  a  light  train,  con- 
sisting of  only  two  coaches  and  an  engine,  and,  because  of  being  be- 
hind its  schedule  time,  acquired  considerable  speed  in  a  short  space 
of  time,  and  could  move  very  much  farther  than  an  ordinary  rail- 
road train  in  the  time  taken  by  the  plaintiff.  When  the  plaintiff 
attempted  to  alight  he  stepped  into  the  ditch  above  referred  to,  and, 
because  of  stepping  into  the  ditch  and  because  of  the  speed  of  the 
train,  was  given  a  violent  wrench  and  was  thrown  against  the  em- 
bankment, and  received  the  injuries  for  which  he  sought  to  recover 
damages. 

The  evidence  for  the  defendants  conflicts  sharply  with  the  evi- 
dence of  the  plaintiff,  both  as  to  how  the  accident  occurred  and  as 
to  the  extent  of  the  injuries  received.  The  conductor  testified,  that 
he  did  not  see  the  plaintiff,  did  not  know  that  he  had  gotten  on  the 
train  for  the  purpose  of  assisting  passengers,  did  not  give  the  plain- 
tiff any  direction  to  cross  from  the  platform  of  one  coach  to  the 
platform  of  another,  or  to  get  off  at  that  point,  and  did  not  curse 
the  negro  porter,  and,  in  short,  contradicted  every  statement  made 
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by  the  plaintiflf  as  to  the  manner  in  which  the  injuries  were  received, 
and  also  denied  the  existence  of  any  ditch  at  that  place,  and  said 
that  the  train  had  stopped  an  unusual  length  of  time  that  night  at 
Dewy  Rose,  and  that  the  plaintiff  had  ample  time  in  which  to  go 
into  the  coach  and  get  off  without  injury,  in  the  exercise  of  ordinary 
diligence.  The  conductor's  evidence  is  corroborated  by  other  em- 
ployees of  the  company.  According  to  the  evidence  of  the  plain- 
tiff and  expert  testimony  in  his  behalf,  he  received  very  severe  and 
probably  permanent  injuries.  According  to  the  testimony  for  the 
defendants,  both  lay  and  expert,  he  received  very  slight,  if  any,  in- 
juries. This  court  will  not  discuss  the  evidence  except  as  it  may 
be  necessary  to  do  so  to  illustrate  the  rulings  on  special  assign- 
ments of  errors  of  law.  The  verdict  settles  the  conflicts  in  the  evi- 
dence, and,  so  far  as  this  court  is  concerned,  establishes  the  truth 
of  the  testimony  in  behalf  of  the  plaintiff,  not  only  as  to  the  man- 
ner in  which  he  was  injured,  but  also  as  to  the  extent  of  his  in- 
juries, and,  unless  the  trial  judge  committed  a  material  error  on 
some  question  of  law,  which  was  presumptively  prejudicial  to  the 
defendants,  the  verdict  will  not  be  disturbed. 

1.  It  is  insisted  by  the  plaintiffs  in  error  that  even  conceding 
the  truth  of  the  evidence  in  behalf  of  the  plaintiff,  the  verdict  is 
contrary  to  law,  because  it  shows  such  negligence  on  his  part  as 
'  would  preclude  him  from  a  recovery ;  that  his  act  in  getting  off  the 
moving  train  in  the  dark  was  so  obviously  dangerous  that  he  was 
not  relieved  from  negligence  in  attempting  to  do  so,  even  under  the 
directions  given  him  by  the  conductor.  It  is  contended  that  to  get 
off  a  moving  train  in  the  dark  and  at  a  place  other  than  the  plat- 
form or  regular  place  of  getting  off  is  per  se  such  an  act  of  negli- 
gence as  would  in  any  event  prevent  a  recovery.  Many  cases  are 
cited  from  the  Supreme  Court  of  tliis  State  in  the  elaborate  brief  of 
counsel  for  plaintiffs  in  error,  which  it  is  claimed  sustaii^  this  view 
of  the  law,  some  of  them  being  Jones  v.  Georgia,  Carolina  &  North- 
ern R.  Co.,  103  Ga,  570  (29  S.  E.  927) ;  Barnett  v.  East  Tenn.,  Va. 
<f  Ga.  R.  Co.,  87  Ga.  766  (13  S.  E.  904)  :  IF.  £  A.  R.  Co.  v.  Ear- 
uwod,  104  Ga.  127  (29  S.  E.  913)  ;  Whatley  v.  Macon  &  Northern 
R.  Co.,  104  Ga.  764  (30  S.  E.  1003) ;  Roul  v.  East  Tenn.,  Va.  &  Ga. 
R.  Co,,  85  Ga.  197  (11  S.  E.  558),  and  many  others.  It  would  be 
unprofitable  to  consider  each  one  of  these  cases.  It  is  sufficient  to 
sav  that  we  have  examined  each  one  and  find  that  none  of  them  sus- 
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tain  the  view  urged  by  learned  counsel.  Nowhere  does  the  Supreme 
Court  lay  down  the  proposition  of  law  that,  regardless  of  the  facts, 
it  is  such  negligence  on  the  part  of  a  passenger  or  licensee  to  leave 
a  moving  train  as  would  preclude  a  recovery.  The  question  of  neg- 
ligence in  each  particular  case  is  one  of  fact  which  must  be  de- 
termined by  the  jury  alone,  and  the  court  can  not,  as  a  matter  of 
law,  lay  down  any  inflexible  rule  on  the  subject.  In  the  present  case 
the  negligence  on  which  a  recovery  is  predicated  is  the  negligence  of 
the  conductor  in  telling  the  plaintiff  to  get  off  a  moving  train  under 
the  circumstances  proved  by  the  plaintiff.  It  must  be  remembered 
in  this  connection  that  while  the  plaintiff  was  not  a  passenger, 
neither  was  he  a  trespasser.  He  was  lawfully  on  the  train  for  the 
purpose  of  assisting  a  woman  with  two  infant  children,  who  were 
passengers  thereon.  Conceding  that  the  railway  company  was  under 
no  duty  to  anticipate  his  presence  on  the  train,  or  to  foresee  his  pur- 
pose to  leave  the  train,  yet  when  his  presence  and  his  intention  be- 
came known  to  the  employees  of  the  company,  it  was  their  duty  to 
exercise  ordinary  care  to  prevent  his  injury.  The  principles  of  law 
embraced  in  the  foregoing  statement  are  well  settled  by  repeated 
decisions  of  the  Supreme  Court  of  this  State.  In  Suber  v.  0,,  C. 
&  N,  R.  Co.,  96  Oa.  42  (23  S.  E.  387),  it  is  held  that  a  person  going 
upon  a  train  to  assist  his  sister  and  her  children,  who  expected  to  be- 
come passengers,  was  lawfully  on  the  train,  and,  when  his  presence 
was  known,  was  entitled  to  the  duty  of  ordinary  care  on  the  part 
of  the  employees  of  the  railway  company.  And  in  the  case  of  Ma- 
con, Dublin  &  Savannah  R.  Co.  v.  Moore,  108  Oa,  84  (33  S.  E. 
889),  the  Suber  case,  supra,  is  cited  with  approval,  and  the  doctrine 
reaflBrmed  that  a  person  on  a  train  under  such  circumstances  is 
there  lawfully,  and  is  entitled  to  ordinary  care  by  the  employees 
of  the  railway  company,  when  his  presence  becomes  known.  In 
the  case  of  Seaboard  Air-Line  Railwaij  v.  Bradley,  125  Ga.  193 
(o4  S.  E.  69,  114  Am.  St.  R.  196),  the  Suber  case  is  again  ap- 
proved and  the  doctrine  therein  stated  reaffirmed.  These  decisions 
establish  that  the  plaintiff  was  lawfully  upon  the  train,  and  that 
when  the  conductor  discovered  his  presence,  and  his  purpose  to 
leave  the  train,  the  duty  of  exercising  ordinary  care  devolved  upon 
him  to  prevent  injury  to  the  plaintiff.  Whether  the  conductor  did 
so  under  the  facts  proved  in  behalf  of  the  plaintiff  was  a  question 
for  determination  by  the  jury.    Under  these  facts  it  was  the  prov- 
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ince  of  the  jury  to  say  whether  the  act  of  the  conductor  in  directing 
the  plaintiff  to  leave  the  train  at  that  time  and  place  was  or  was 
not  an  act  of  negligence,  or  whether,  under  the  circumstances,  the 
danger^  of  doing  so  was  so  manifest  and  clear  that  notwithstanding 
the  directions  of  the  conductor,  the  plaintiff  was  guilty  of  such  neg- 
ligence in  attempting  to  alight  at  that  time  and  place  as  would 
prevent  a  recovery.  If  the  conduct  of  the  conductor  was  negligent, 
and  if  the  obedience  to  the  directions  of  the  conductor  was  not 
negligence  of  a  culpable  character,  then  these  facts,  under  the  law, 
would  have  authorized  a  recovery.  This  proposition  is  conclusively 
established  by  repeated  decisions  of  the  Supreme  Court.  W.  £  A. 
R.  Co.  V.  Wilson,  71  Qa,  22 ;  Southwestern  R.  Co.  v.  Singleton,  67 
Ga.  306;  Coursey  v.  Southern  Ry,  Co.,  113  Oa.  297  (38  S.  E.  866). 
In  the  Coursey  case  the  plaintiff  had,  by  mistake,  gotten  upon  the 
wrong  train.  Upon  discovering  that  fact  she  told  the  conductor  of 
her  mistake,  and,  after  the  train  was  leaving,  she  was  directed  by 
him  to  get  oflf.  Obeying  this  direction  she  was  hurt.  The  sole  neg- 
ligence alleged  in  the  petition  was  the  negligence  of  the  conductor 
in  telling  her  to  get  oflf.  The  court  below  granted  a  nonsuit,  and  the 
Supreme  Court  reversed  this  judgment,  holding  that  it  was  a  ques- 
tion of  fact.  In  Turley  v.  A.,  K.  &  N,  R.  Co.,  127  Oa.  594  (56 
S.  E.  748,  8  L.  R.  A.  (N.  S.)  695),  it  is  held,  in  effect,  that  it  is  not, 
as  a  matter  of  law,  negligence  to  leave  a  moving  train,  unless 
it  appears  that  the  danger  attending  the  attempt  to  alight  is 
so  great  as  to  be  obvious  to  a  person  of  common  prudence 
and  ordinary  intelligence,  and  that  ordinarily,  in  cases  of  this  kind, 
the  question  of  what  is  or  is  not  negligence  is  a  question  for  the  jury. 
In  the  Turley  case,  Mr.  Justice  Beck,  speaking  for  the  court,  says : 
"We  can  not  agree  with  counsel  for  the  defendant,  who  insist  that 
the  plaintiff  *  knew  the  train  was  running  at  a  speed  that  made  it 
hazardous  to  attempt  to  alight  therefrom  in  the  prevailing  dark- 
ness,' and  ^  knew  more  than  this,  that  the  train  was  not  stopping, 
but  was  increasing  its  speed;  and,  with  this  situation  clearly  be- 
fore him,  chose  not  to  avoid,  but  to  risk  the  danger,'  and  that  conse- 
quently the  plaintiff's  injury  was  not  the  result  of  the  defendant's 
negligence,  but  of  his  own  recklessness."  The  case  of  Simmons  v. 
S,  A,  L.  Ry.,  120  Oa.  225  (47  S.  E.  570),  which  apparently  sup- 
ported the  proposition  contended  for  by  the  plaintiffs  in  error  was 
expressly  overruled,  and  it  was  announced  that  the  Suber  case. 
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supra,  stated  the  correct  rule  on  the  subject.  We  conclude  that  the 
contention  of  the  plaintiffs  in  error  on  the  points  above  discussed  is 
not  supported  by  the  decisions  of  the  Supreme  Court,  and  the 
proper  rule  on  the  subject,  deduced  from  all  the  decisions,  is  that 
the  question  of  negligence  is  one  of  fact,  to  be  determined  by  the 
jury  under  the  circumstances  of  each  particular  case. 

2.  A  medical  expert,  introduced  by  the  plaintiff,  testified  as  to 
the  character  and  extent  of  the  plaintiff's  injuries.  The  defendants 
introduced  a  witness  by  whom  they  sought  to  impeach  and  dis- 
credit this  medical  expert  by  showing  that  on  a  previous  occasion 
he  had  examined  this  witness  and  had  stated  that  the  witness  was 
suffering  from  spinal  concussion  or  "railway  spine,''  the  same  di- 
agnosis which  the  expert  had  made  of  the  plaintiff's  injuries,— when 
in  fact  the  witness  had  never  been  in  a  railroad  accident  and  had 
never  suffered  from  any  spinal  trouble.  This  testimony  was  ex- 
cluded by  the  court.  We  hardly  think  that  the  value  of  the  testi- 
mony of  a  medical  expert  can  be  impeached  by  instances  of  special 
cases  in  which  he  might  have  been  mistaken  in  his  diagnosis.  To 
hold  this,  it  seems  to  us,  would  bring  in  issue  the  question  as  to 
whether  in  each  particular  case  the  diagnosis  was  correct  or  incor- 
rect. The  correct  rule  is  laid  down  by  Mr.  Wigmore,  in  his  work 
on  Evidence,  Vol.  2,  p.  1148:  "Proof  of  such  particular  instances 
of  error  by  other  witnesses  is  generally  regarded  as  inadmissible, 
and  for  reasons  analogous  to  those  of  the  character  rule,  namely, 
confusion  of  issues  by  the  introduction  of  numerous  subordinate 
matters,  controversies  involving  comparatively  trivial  matters,  and 
unfair  surprises  by  leaving  the  impeached  witness  unable  to  surmise 
the  tenor  or  the  time  of  the  supposed  conduct  which  might  be  at- 
tributed to  him  by  false  testimony."  While  it  might  strike  the  or- 
dinary mind  that  a  medical  expert  could  not  be  safely  relied  upon 
in  his  diagnosis,  where  he  had  stated  upon  an  examination  that  a 
person  was  suffering  from  spinal  concussion  or  "railway  spine," 
when  in.  fact  the  person  had  never  been  the  victim  of  any  railroad 
accident,  or  had  never  suffered  from  any  spinal  complaint,  and 
while  it  might  be  argued  that  this  medical  expert,  in  making  a  sim- 
ilar diagnosis  of  the  plaintiff's  injuries,  was  indulging  somewhat  in 
a  fad  or  a  favorite  theory,  yet  it  must  be  manifest  to  any  thinking 
mind  that  it  would  be  unsafe,  as  well  as  unjust  to  the  medical  ex- 
pert, to  allow  such  special  method  of  attack,  unless  at  the  same  timo 
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the  expert  thus  attacked  were  allowed  an  opportunity  of  meeting  the 
attack,  by  showing  that  the  witness  who  testified  that  he  was  not 
injured  had  been  in  fact  injured,  and  was  testifying  falsely,  and  that 
as  a  matter  of  fact  his  diagnosis  of  the  witness's  condition  was  cor- 
rect. In  the  administration  of  practical  justice  by  the  courts  this 
method  of  impeachment  should  not  be  permitted. 

3.  In  support  of  the  medical  expert  who  testified  in  behalf  of 
the  plaintiff,  testimony,  to  which  the  defendants  objected,  was  ad- 
mitted, to  the  effect  that  the  expert  had  held  many  positions  in  dif- 
ferent sanitariums  and  hospitals  where  he  had  had  extensive  experi- 
ence in  medicine  and  surgery.  One  of  the  methods  of  proving  ex- 
pert knowledge  is  to  show  expert  opportunities  and  experience,  and 
clearly  the  testimony  was  admissible  for  this  purpose. 

4.  Two  of  the  grounds  in  the  amended  motion  for  a  new  trial 
assign  error  upon  the  charge  of  the  court  to  the  effect  that  the 
railway  company  was  under  a  legal  duty  to  allow  the  plaintiff  a  suf- 
ficient time  in  which  to  get  off  the  train,  after  his  intention  to  leave 
had  become  known  to  the  conductor.  It  is  contended  that  this 
charge  was  hurtful  to  the  defendants,  and  was  not  on  any  one  of  the 
issues  made  by  the  pleading,  as  no  negligence  was  alleged  in  this 
respect.  An  inspection  of  the  brief  of  evidence  discloses  that  the 
defendants  contended  that  the  plaintiff  did  have  time  to  get  off  the 
train,  and  that  the  railway  company  in  this  respect  performed  its 
duty;  and  this  testimony  was  met  by  the  plaintiff  by  showing  that 
he  was  not  given  sufficient  time  in  which  to  get  off.  No  objection 
to  the  introduction  of  this  evidence  was  made  by  either  side  on  the 
ground  that  it  was  not  covered  by  the  pleading.  The  judge  stated 
a  correct  abstract  principle  of  law,  and,  while  the  instruction  was 
not  required  by  the  pleading,  it  was  based  on  evidence  introduced 
on  both  sides.  Consequently  it  was  not  reversible  error  to  charge 
on  the  subject,  and  certainly  the  defendants  should  not  be  heard  to 
complain  that  the  charge  covered  an  issue  which  they  had  in- 
jected by  their  evidence.  However,  tlie  court  subsequently  in- 
structed the  jury  that  the  plaintiff  could  only  recover  upon  the  alle- 
gations of  negligence  made  in  the  petition. 

5.  Objections  are  made  to  instructions  of  the  court  as  to  the 
presumption  against  a  railroad  company  on  proof  of  injury,  and  to 
the  failure  to  charge  that  this  presumption  did  not  arise  against 
the  individual  defendant.     As  to  the  railway  company  the  charge 
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on  this  subject  is  based  upon  the  statutory  presumption.  Civil 
Code  (1910),  §  2780.  It  is  insisted  that  even  as  against  the  rail- 
way company,  this  charge  was  improper,  as  the  plaintiff  was  not 
hurt  by  "the  running  of  the  locomotive,  cars,  or  machinery"  of 
the  railway  company.  We  do  not  concur  in  this  opinion.  It  would 
be  entirely  too  restricted  a  view  to  take  of  the  statute,  and  would 
limit  its  application  to  cases  where  persons  were  hit  or  run  over, 
or  came  in  physical  contact  in  some  other  way  with  the  locomotive, 
cars,  or  machinery  of  the  defendant  while  they  are  actually  in 
movement.  The  statutory  presumption  applies  to  injuries  received 
by  persons  alighting  from  trains  or  locomotives.  The  momentum 
imparted  to  the  body  of  a  person  alighting  from  a  moving  train, 
which  throws  him  against  an  obstacle  on  the  outside,  is  as  much  a 
cause  of  the  injury  as  the  violent  contact  with  the  obstacle  or  ob- 
struction. The  case  of  Georgia  Ry.  &  Electric  Co,  v.  McAllister, 
126  Oa,  4A1  (54  S.  E.  957,  7  L.  R.  A.  (N.  S.)  1177),  relied  upon 
by  the  plaintiffs  in  error,  is  not  in  point.  In  the  McAllister  case 
•the  plaintiff  had  actually  left  the  car,  had  crossed  to  the  sidewalk, 
and  was  walking  home  when  the  injury  occurred.  In  other  words, 
he  had  severed  all  connection  with  the  operation  of  the  street- 
car when  he  was  hurt.  In  Georgia  Railway  £-  Electric  Co. 
V.  Reeves,  123  Ga,  697  (51  S.  E.  610),  and  S.  A,  L.  Ry.  v.  Bishop, 
132  Ga.  71  (63  S.  E.  1103),  it  is  clearly  ruled  that  a  person  injured 
in  alighting  from  a  moving  train,  or  even  from  a  stationary  train, 
by  the  running  of  the  compan/s  locomotive,  cars,  or  machinery  is 
entitled  to  the  statutory  presumption. 

As  to  the  objection  that  the  court  did  not  instruct  the  jury  that 
this  presumption  did  not  apply  to  the  ifldividual  defendant:  The 
court  did  tell  the  jury  that  it  applied  to  the  railway  company,  and, 
under  the  maxim  expressio  unius  est  exchisio  alteriua,  this  was  in 
effect  telling  the  jury  that  it  did  not  apply  to  the  individual  de- 
fendant. In  the  usual  general  statement  made  in  the  charge  on  the 
subject  of  presumption,  the  court  did  charge  the  jury  the  general 
rule  that  the  burden  was  upon  the  plaintiff  to  make  out  his  case 
against  the  defendants,  and  the  only  exception  stated  was  the  pre- 
sumption against  the  railway  company.  Assuming  that  the  jury  were 
men  of  ordinary  intelligence,  they  must  have  understood,  from  this 
statement  and  the  exception,  that  the  presumption  applied  only  to 
the  railway  company,  and  not  to  the  individual  defendant.    How- 
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ever  this  may  be,  we  think  that  if  he  desired  a  more  specific  charge 
on  this  subject,  he  should  have  requested  it  in  writing. 

6.  The  following  excerpt  from  the  charge  is  objected  to:  "If 
you  are  in  possession  of  facts  that  will  authorize  you  to  estimate  in 
dollars  and  cents  any  branch  of  injury  received,  the  loss  of  ability 
to  work  or  otherwise,  you  can  fix  that  amount  at  whatever  the  testi- 
mony authorizes  for  damages  along  that  line."  It  is  objected,  that 
this  charge  did  not  present  to  the  jury  any  fixed  and  certaii^  rule 
by  which  the  damages  should  be  estimated,  and,  in  elaborating  this 
ground  of  the  motion,  learned  counsel  insist  that  it  was  the  duty  of 
the  judge  to  charge  as  to  the  use  of  the  mortality  and  annuity  tables, 
and  that  the  judge  erred  in  failing  to  charge  as  to  reducing  to  its 
present  value  the  plaintifPs  entire  future  loss.  It  has  been  held 
by  the  Supreme  Court  that  the  jury,  in  estimating  damages,  are  not 
compelled  to  use  the  mortality  and  annuity  tables,  and  the  court  is 
not  required  to  give  them  in  charge  unless  requested.  In  the  stand- 
ard charge  prepared  by  the  Supreme  Court  in  Florida  Central  & 
Peninsular  R.  Co.  v.  Burney,  98  Oa.  1  (26  S.  E.  730),  it  is  ex-, 
pressly  stated  that  these  tables  are  not  binding  on  the  jury.  The 
jury  are  at  liberty,  in  estimating  the  damages,  to  use  the  result  of 
their  own  observation  and  experience,  aided  by  the  testimony  as 
to  the  extent  of  the  injuries  and  the  resulting  damages.  R.  &  D. 
R.  Co,  V.  Allison,  86  Oa.  145  (12  S.  E.  352,  11  L.  R.  A.  43) : 
Southern  Ry,  Co.  v.  Scott,  128  Oa.  244  (57  S.  E.  504).  The  size  of 
the  verdict  in  the  present  case  would  indicate  either  that  the  jury 
did  in  fact  reduce  the  future  damages  to  present  value,  or  did  not 
consider  the  question  of  permanent  damages  at  all.  Without  a  more 
specific  request  to  charge  on  the  subject  of  damages,  the  general 
charge  as  given  was  not  prejudicial. 

7.  After  the  court  had  concluded  the  charge  to  the  jury  and  had 
directed  them  to  retire  and  make  up  their  verdict,  counsel  for  the 
plaintiff  arose,  and  in  the  presence  of  the  jury  suggested  that  a 
certain  portion  of  the  charge,  according  to  the  practice  in  the  United 
States  court,  be  corrected,  whereupon  the  judge  sent  the  jury  out, 
and,  after  an  argument  in  regard  to  this  part  of  the  charge,  had 
them  return,  and  corrected  his  charge  on  the  subject  of  punitive 
damages,  distinctly  and  expressly  withdrawing  from  their  consid- 
eration this  portion  of  the  charge,  as  not  applicable  to  the  case, 
under  the  evidence.    Of  course,  this  .part  of  the  charge  was  inappli- 
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cable  to  any  of  the  issues  made  by  the  pleading  or  the  evidence,  and 
the  court  very  properly  corrected  it  on  suggestion  of  counsel  for  the 
plaintiff.  It  is  immaterial  that  in  doing  so  he  followed  a  practice 
pursued  in  the  United  States  court,  and  it  is  wholly  immaterial 
that  in  the  presence  of  the  jury  counsel  for  the  plaintiff  asked  him 
to  do  so  according  to  the  practice  in  such  matters  in  the  United 
States  court.  The  only  material  question  was,  was  this  portion  of 
the  charge  erroneous  ?  If  it  was,  it  was  the  duty  of  the  court  to  cor- 
rect it,  and  as  to  that  matter  it  would  seem  to  have  been  the  duty  of 
counsel  to  acquiesce  in  the  correction.  Judges  rely  upon  attorneys 
in  a  case  to  aid  them  in  giving  proper  instructions  on  the  issues 
submitted,  and  to  assist  them  in  preventing  as  far  as  possible  any 
injustice  through  erroneous  instructions. 

8.  The  court  admitted,  over  objection  of  the  defendants,  the  evi- 
dence of  the  plaintiff's  wife  that  after  his  injuries  had  been  re- 
ceived he  was  heard  to  "moan  and  groan"  frequently  during  his 
sleep.  It  is  objected  that  this  testimony  was  irrelevant,  and  that 
the  moaning  and  groaning  took  place  long  after  the  accident.  It 
has  been  held  that  involuntary  exclamations  of  pain  made  soon  af- 
ter an  injury  has  been  received  are  to  be  regarded  not  as  self-serving 
declarations,  but  as  symptoms,  and  are  admissible  in  evidence.  Oeor* 
gia  Ry.  &  Electric  Co.  v.  Oilleland,  133  Oa,  621  (66  S.  E.  944).  It 
would  seem  to  follow  that  as  long  as  the  injured  person  was  still 
suffering  from  the  effect  of  injuries  which  he  had  received,  any 
involuntary  exclamation  made  by  him,  indicating  that  he  still 
suffered  from  the  effects  of  such  injuries,  would  be  admissible  for 
what  they  were  worth.  Whether  the  moans  and  groans  of  a  man  in 
his  sleep  are  caused  by  pain  due  to  physical  injuries  or  not,  it  cer- 
tainly can  not  be  claimed  that  they  are  in  any  sense  self-serving 
declarations.  They  would  seem  to  be  more  in  the  nature  of  subject- 
ive symptoms  of  physical  suffering.  Certainly,  where  the  evidence 
is  clear,  irrespective  of  this  moaning  and  groaning  while  asleep, 
that  the  plaintiff  had  incurred  injuries  of  a  severe  character,  it 
would  be  absurd  to  grant  a  new  trial  on  the  ground  that  the  court 
had  erred  prejudicially  in  admitting  evidence  of  these  involun- 
tary exclamations  made  by  the  plaintiff  while  asleep. 

We  have  examined  the  record  very  carefully  in  connection  with 
all  the  assignments  of  error,  and  we  find  no  reason  for  reversing  the 
judgment  refusing  another  trial.  Judgment  affirmed. 
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3706.     DICKSON  v.  MATTHEWS,  for  use,  etc. 

Where  A.  sells  goods  to  B.,  A.  can  not  recover  the  purchase-price  from 
C,  although  C.  had  contracted  with  B.  to  pay  him  for  the  goods.  Nor 
can  A.  use  the  name  of  B.,  suing  for  his  use,  for  the  purpose  of  recov- 
ering against  C. 

Decided  Febbuaby  12,  1912. 

Appeal;  from  Fulton  superior  court— Judge  Ellis.  June  14, 
1911. 

Oeorge  Westmoreland,  Mark  Bolding,  for  plaintiff  in  error. 

Smith,  Hammond  &  Smith,  contra. 

Pottle,  J.  Dickson  employed  Matthews  to  do  photographic 
work  of  a  specified  nature.  The  written  contract  between  them 
provided,  amongst  other  things,  that  Dickson  would  "pay  the  actual 
invoice  cost  of  all  material  used  in  making  the  negatives."  Mat- 
thews bought  from  the  Glenn  Photo  Company  certain  material 
to  be  used  in  the  work  described  in  his  contract  with  Dickson,  and 
instructed  the  company  to  charge  the  account  to  Dickson,  exhibit- 
ing to  the  company's  salesman  the  contract  above  referred  to.  The 
company  sued  Dickson  on  the  account  and  the  case  went  to  the 
superior  court  on  appeal  from  the  justice's  court.  On  the  trial  of 
the  appeal,  at  the  conclusion  of  the  plaintiff's  evidence,  the  couit 
intimated  that  a  nonsuit  would  be  granted;  whereupon  the  plain- 
tiff, over  the  defendant's  objection,  was  allowed  to  amend  by  sub- 
stituting the  name  of  Matthews,  suing  for  the  use  of  the  plaintiff. 
The  case  then  proceeded,  and  resulted  in  a  verdict  for  the  plaintiff. 
The  defendant's  motion  for  a  new  trial  was  overruled,  and  excep- 
tion has  been  taken  to  this  ruling.  The  points  made  here  are 
that  the  amendment  introduced  a  new  party  plaintiff  and  a  new 
cause  of  action,  and  that  even  if  the  amendment  was  properly  al- 
lowed, the  verdict  was  not  authorized  by  the  evidence. 

Since,  under  the  Civil  Code  (1910),  §  5689,  a  plaintiff  may 
amend  by  substituting  another  person  in  his  stead,  suing  for  his  use, 
"when  it  becomes  necessary  for  the  purpose  of  enforcing  the  rights 
of  such  plaintiff,"  a  general  objection  to  tlie  allowance  of  such  an 
amendment  would  not  be  well  taken.  The  amendment  is  allowable, 
and,  when  made,  it  will  be  determined,  upon  a  consideration  of  the 
evidence,  whether  the  case  can  proceed  as  amended  and  a  recovery 
be  had  in  favor  of  tlie  plaintiff.  This  is  true  even  where  the  amend- 
ment is  offered  after  the  introduction  of  evidence  under  which 
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the  amendment  appears  to  be  improper ;  because  new  evidence  may 
be  thereafter  admitted  making  the  amendment  proper.  The  reul 
question  is,  with  the  amendment  allowed  and  the  evidence  all  in, 
has  such  a  case  been  made  as  would  authorize  a  recovery  by  tht? 
nominal  or  substituted  plaintiff,  for  the  benefit  of  the  usee,  the 
original  plaintiff.  So  dealing  with  the  present  case,  we  are  clear 
that  the  verdict  against  the  defendant  can  not  stand.  Under  the 
admitted  facts  there  was  no  contractual  relation  between  the  defend- 
ant and  the  real  plaintiff,  the  Glenn  Photo  Company.  Dickson  did 
not  buy  the  goods  from  that  company,  nor  promise  to  pay  it  for 
them,  nor  did  he  authorize  Matthews  to  do  so  for  him.  It  is  true 
he  contracted  with  Matthews  to  pay  for  material  such  as  that  de- 
livered by  the  company  to  Matthews,  but  this  was  a  contract 
with  Matthews  upon  which  he  alone  could  sue.  The  company 
could  not  sue  Dickson  for  a  breach  of  his  contract  with  Matthews, 
and  can  not  use  Matthews's  name  to  accomplish  by  indirection  what 
it  could  not  do  directly.  From  the  plaintiff's  standpoint  the  case  is 
this :  Matthews  owes  the  plaintiff ;  Dickson  owes  Matthews.  Ordi- 
narily an  action  upon  a  contract,  either  express  or  implied,  must  be 
brought  in  the  name  of  the  party  in  whom  the  legal  interest  is 
vested.  Civil  Code  (1910),  §  5516.  The  exception  is  where  the 
legal  or  nominal  interest  is  in  one  person  and  the  real  interest  in 
another.  In  such  case  the  latter  can  proceed  by  using  the  name  of 
the  former  as  nominal  plaintiff.  The  case  here  presented  is  not 
such  a  case.  The  Glenn  Photo  Company  has  neither  the  legal  nor 
the  equitable  riglit  to  use  a  claim  of  Matthews  against  Dickson  as 
the  basis  for  recovery  against  Dickson  of  a  claim  of  the  company 
against  Matthews.  What  we  hold  does  not  offend  the  just  rule  that 
where  one  appropriates  the  property  of  another,  the  law  implies  a 
promise  to  pay  for  it.  Nor  is  any  question  of  agency  involved. 
There  was  no  evidence  that  Dickson  authorized  the  purchase  of  the 
material  on  his  account.  The  case  rests  on  the  contract  between 
Matthews  and  Dickson,  and,  as  such,  can  not  stand. 

Judgment  reversed. 
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3710.     McCranie,  guardian,  v,  Shipp,  administrator. 

Pottle,  J.  There  being  in  the  bill  of  exceptions  no  exception  to  any  final 
judgment,  but  only  an  exception  to  a  judgment  striking  the  defendant's 
pleas,  no  question  is  presented  which  this  court  has  jurisdiction  to  de- 
cide. This  is  true  even  though  there  is  a  recital  in  the  bill  of  exceptions 
that  the  case  was  finally  terminated  by  a  judgment  in  favor  of  the 
plaintiff.  Simmons  v.  Peagler,  7  Qa,  App,  252  (66  S.  £.  629) ;  Whidden 
V.  Merry,  8  Oa,  App,  564  (69  S.  E.  1085). 

Writ  of  error  dismissed. 
Decided  February  12,  1912. 

Motion  to  dismiss  the  writ  of  error. 

Alexander  &  Oary,  for  plaintiff  in  error. 

J,  P,  Knight,  J,  A.  Wilkes,  Shipp  &  Kline,  contra. 


3767.    Barwick  v.  Slaughter. 

Hnx,  C.  J.  Where  no  question  of  law  is  raised,  and  the  evidence  on  the 
trial  was  in  conflict,  the  judgment  of  the  superior  court,  overruling  the 
certiorari,  will  be  affirmed,  with  ten  per  cent,  damages  on  the  amount 
of  the  judgment  obtained  in  the  city  court,  for  delay  on  account  of 
suing  out  and  prosecuting  the  writ  of  error. 

Judgment  affirmed,  with  damages. 
Decided  February  12,  1912. 

Certiorari;    from    Grady   superior   court— Judge    Frank   Park. 

March  6,  1911. 

M.  L,  Ledford,  for  plaintiff  in  error. 


3775.     BUSH  v,  THE  STATE. 

1.  The  right  of  one  whom  the  court  judicially  knows  to  have  been  legally 
appointed  and  commissioned  as  solicitor  of  a  city  court  can  not  be 
brought  in  question  by  plea  in  abatement  to  an  accusation  drawn  by 
him. 

2.  The  removal  of  an  officer  from  the  county  for  which  he  was  elected  or 
appointed,  to  another  county  in  this  State,  does  not  vacate  the  office^ 
until  the  fact  has  been  judicially  ascertained. 

DEcn)ED  February  12,  1912. 

Accusation  of  gaming ;  from  city  court  of  Miller  county— Judge 
Bush.     October  3,  1911. 
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W.  L  Oeer,  for  plaintiff  in  error. 

P.  D.  Rich,  solicitor,  contra. 

BnssELL,  J.  Before  the  arraignment  of  the  plaintiff  in  error  he 
filed  a  plea  in  abatement,  which  the  court  struck,  and  this  ruling 
is  the  ground  of  exception  presented  by  the  writ  of  error.  The 
plea  in  abatement  conforms  to  the  requirements  laid  down  in  Me- 
Rae  V.  State,  71  Oa.  99,  Mize  v.  State,  135  Oa.  295  (69  S.  E.  173), 
Folds  V.  State,  123  Ga,  167  (51  S.  E.  305),  and  Wall  v.  State,  126 
6a.  549  (55  S.  E.  484),  in  that  it  was  filed  at  the  proper  time;  for, 
this  being  an  accusation,  of  course  there  had  been  no  opportunity 
for  the  defendant  sooner  to  object.  However,  in  our  opinion  the 
court  properly  struck  the  plea  in  abatement,  for  the  reason  that 
the  title  of  the  acting  solicitor  of  the  city  court  could  not  be  brought 
in  question  by  this  plea.  The  court  judicially  knew  that  Mr.  Rich 
was  the  duly  commissioned  solicitor  of  the  city  court  of  Miller 
county,  and,  taking  all  of  the  allegations  of  the  plea  to  be  true,  he 
was  at  least  the  de  facto  officer  of  the  court.  Furthermore,  the 
plea  was  defective  in  that  there  was  no  statement  that  the  oflfice  of 
the  solicitor  of  the  city  court  had  been  judicially  ascertained  to  be 
vacant  in  a  legal  sense  by  reason  of  the  fact  that  it  had  been  judi- 
cially ascertained  that  Mr.  Rich  had  moved  his  residence  from 
the  county  of  Miller  to  the  county  of  Decatur.  The  exact  point  was 
decided  by  the  Supreme  Court  in  the  case  of  Channell  v.  State,  109 
Oa.  152  (34  S.  E.  354),  in  which  Justice  Lewis,  delivering  the  opin- 
ion of  the  court,  says:  "Section  229  of  the  Political  Code  [Politi- 
cal Code  of  1910,  §  264]  describes  how  oflSces  in  this  State  may  be 
vacatted,  and  one  of  the  methods  (see  3ubdivision  5)  for  vacation  is, 
^  By  the  incumbent  ceasing  to  be  a  resident  of  the  State,  or  of  the 
county,  circuit,  or  district  for  which  he  was  elected.  In  the  first 
case  the  office  shall  be  vacated  immediately;  in  the  latter  cases, 
from  the  time  the  fact  is  judicially  ascertained.'  It  is  manifest  from 
this  provision  that  when  an  incumbent  of  an  office  has  moved  from 
the  county  for  which  he  was  elected  to  another  county  in  this  State, 
the  office  is  not  thereby  immediately  vacated,  and  does  not  become 
so  until  the  fact  has  been  judicially  ascertained." 

It  can  readily  be  seen  that  the  court  was  not  called  upon  to  try 
two  issues  at  once,— the  validity  of  Mr.  Rich's  title  to  the  office, 
and  the  guilt  of  the  accused,— in  one  and  the  same  proceeding.  The 
proper  method  of  testing  the  validity  of  Mr.  Rich's  title  was  by 

35 
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quo  warranto,  brought  by  any  one  interested  in  the  oflSee;  and, 
as  ruled  by  the  Supreme  Court,  any  citizen  may  file  the  writ,  be- 
cause all  are  interested  in  the  proper  discharge  of  the  duties  of  the 
oflSce,  and  the  proper  qualifications  of  the  incumbent.  Whitehurst 
V.  Jones,  117  Ga.  803  (45  S.  E.  49),  and  cases  cited.  However, 
losiB  of  citizenship  does  not  result  from  a  change  of  residence  not 
intended  to  be  permanent.  By  demurring  to  the  plea  in  abatement 
the  solicitor  of  the  city  court  admitted,  for  the  purposes  of  that 
particular  hearing,  that  he  had  changed  his  residence ;  but  it  is  not 
altogether  clear,  from  the  allegations  of  the  plea,  that  if  the  plea 
had  not  been  demurred  to,  the  evidence  would  have  sustained  the 
proposition  that  the  office  had  become  vacant  by  the  removal  of  Mr. 
Rich  from  the  county  of  Miller  to  the  county  of  Decatur.  There 
must  be  either  the  tacit  or  the  explicit  intention  to  change  one's 
domicile  before  there  is  a  change  of  legal  residence.  While  it  is 
provided  in  the  Civil  Code,  §  2181,  that  the  domicile  of  a  married 
man  shall  be  the  place  where  his  family  resides,  the  wife  (if  there 
be  only  a  wife)  or  the  wife  and  family  may,  for  purposes  of  tem- 
porary convenience,  or  recuperation  from  ill  health,  or  for  the 
purpose  of  educating  the  children,  reside  for  a  long  time  at  a 
place  not  intended  as  a  permanent  abode,  without  effecting  any 
change  of  legal  residence ;  this  for  the  reason  that  while  there  is  a 
physical  removal,  there  was  never,  on  the  part  of  those  who  moved, 
an  intention  to  abandon  a  former  domicile. 

Judgment  affirmed.    Pottle,  J,,  not  presiding. 


3860.     HEAED  v.  THE  STATE. 

One  occupying  the  relation  of  employee  to  the  owner  of  a  livery  stable  can 
not,  although  he  works  in  the  stable,  be  convicted  either  of  keeping  in- 
toxicating liquors  at  a  public  place,  or  of  keeping  such  liquors  on  hand 
at  his  place  of  business,  when  the  uncontradicted  evidence  discloses  af- 
firmatively that  the  liquors  were  not  his,  and  wholly  fails  to  show  that 
he  aided  or  abetted  the  owner  in  storing  the  liquors  in  the  stable  or  had 
any  knowledge  that  they  were  there. 

Decided  Febbuabt  12,  1912. 

Misdemeanor;  from  city  court  of  LaGrange— Judge  Harwell. 
November  2,  1911. 
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W.  U,  Mooty,  E.  A.  Jones,  for  plaintiff  in  error. 

Henry  Reeves,  solicitor,  contra. 

Pottle,  J.  Heard  was  tried  and  convicted  under  an  accusation 
charging  him  with  keeping  intoxicating  liquors  at  a  public  place, 
and  with  keeping  such  liquors  on  hand  at  his  place  of  business. 
Taken  most  favorably  for  the  State,  as  it  must  be,  the  material 
evidence  was  as  follows :  The  accused  was  a  bookkeeper  in  a  liver}^ 
stable  owned  by  one  Scott.  About  two  months  before  the  warrant 
was  issued,  some  six  or  eight  casks  of  whisky  and  several  barrels 
of  beer  were  foimd  in  a  cellar  under  the  livery  stable  and  connected 
with  the  stable  by  means  of  a  trap-door.  All  of  the  casks  except 
one  were  "marked  to  W.  L.  Heard,  Standing  Rock,  Alabama.*' 
The  key  to  the  trap-door  was  obtained  from  Scott  by  the  oflScer 
who  made  the  search.  Heard  could  not  unlock  the  trap-door,  be- 
cause he  was  paralyzed  and  crippled  in  both  arms.  The  whisky  was 
the  property  of  Scott,  and  the  accused  had  no  interest  in  it.  The 
whisky  was  ordered  by  Scott  in  Heard's  name,  and,  with  his  con- 
sent, was  to  be  sent  to  Standing  Rock,  Alabama,  to  be  conveyed 
thence  to  Dadeville,  in  Alabama,  where  Scott  had  some  negroes  do- 
ing grading  for  a  railroad  company.  The  whisky  came  to  Stand- 
ing Rock,  and  Scott  instructed  Beall,  one  of  his  employees,  to  take 
the  whisky  from  Standing  Rock  to  Dadeville,  and  did  not  know 
that  Beall  had  brought  it  to  his  place  of  business  in  West  Point, 
until  it  was  found  there  by  the  oflScer  who  made  the  search.  It 
does  not  appear  how  or  by  what  agency  the  beer  reached  the  cellar 
of  Scott's  stable,  nor  who  owned  it.  There  is  no  evidence  from 
which  it  could  be  inferred  that  the  accused  had  any  knowledge  that 
either  the  whisky  or  the  beer  was  in  the  stable,  or  that  he  was  con- 
nected in  any  way,  directly  or  indirectly,  with  having  it  brought 
there. 

Manifestly  the  conviction  can  not  stand.  Granting  that  Scott 
knew  the  liquor  was  there,  guilty  knowledge  of  the  employer  can 
not  be  imputed  to  the  employee.  If  the  evidence  had  shown  that 
the  accused  had  confederated  with  Scott  or  abetted  him  in  the  il- 
legal act,  he  would  be  guilty.  In  this  case  proof  of  knowledge  by 
Heard  that  Scott  was  keeping  the  whisky  in  his  place  of  business, 
coupled  with  the  fact  that  the  accused  allowed  the  use  of  his  name 
to  bring  the  liquors  to  a  near-by  town  in  Alabama,  might  authorize 
a  finding  that  he  was  so  connected  with  the  illegal  act  as  to  make 
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liim  guilty.  But  mere  consent,  without  more,  to  have  the  liquors 
shipped  in  his  name  to  another  State  does  not  make  the  accused 
guilty.  The  conviction  rests  wholly  upon  suspicion,  and  must  be  set 
aside.  This  case,  upon  its  facts,  differs  from  Toles  v.  State,  ante, 
444  (73  S.  E.  697),  in  that  in  the  latter  case  there  were  circum- 
stances authorizing  a  finding  that  Toles  aided  and  abetted  the  em- 
ployer in  the  illegal  act.  Judgment  reversed. 


3137.     RIGHT,  administrator,  v.  ROBINSON. 

1.  Parol  evidence  is  inadmissible  to  extend  or  increase  the  amount  of  in- 
debtedness specifically  secured  by  a  mortgage,  where  the  mortgage  does 
not  show  that  it  was  given  to  secure  future  advances.  Evidence 
that  a  mortgage  was  intended  to  secure  a  note  not  specified  in  it  is 
properly  repelled,  in  the  absence  of  an  averment  that,  by  reason  of  fraud, 
accident,  or  mistake,  the  correct  amount  was  not  stated. 

2.  A  mortgage  foreclosure  is  a  proceeding  stricti  juris,  and  the  lien  of 
the  mortgage  can  not  be  extended  to  secure  indebtedness  other  than 
that  specifically  mentioned  in  the  condition  of  the  mortgage. 

Decideo  Febbuabt  24,  1912. 

Affidavit  of  illegality;  from  city  court  of  Wrightsville— Judge 
Kent.     November  21,  1910. 

William  Faircloth,  Charles  8,  Claxton,  for  plaintiff. 

E.  L.  Stephens,  for  defendant. 

SussELL,  J.  Mrs.  N.  J.  Kight  foreclosed  a  chattel  mortgage 
executed  by  Louis  Robinson,  and  to  the  foreclosure  the  mortgagor 
interposed  an  affidavit  of  illegality.  The  mortgage  and  the  note 
which  it  was  given  to  secure  were  included  in  the  same  writing. 
By  its  terms  Robinson  promised  to  pay  N.  J.  Kight,  or  order,  on 
October  1,  1908,  $500,  with  interest  at  maturity  at  the  rate  of  8 
per  cent,  per  annum;  and,  to  secure  the  payment  of  the  note,  he 
TTiortgaged  a  growing  crop  of  75  acres  in  cotton  and  38  acres  in 
corn  on  a  designated  farm,  and  several  head  of  live  stock.  The  con- 
dition of  the  note  was  that  if  he  should  "  truly  pay  the  above  note 
at  maturity,  then  this  mortgage  to  be  null  and  void.^'  There  is  no 
intimation,  from  the  language  of  the  note  or  mortgage,  that  it  was 
executed  to  secure  future  advances.  The  consideration  of  the  note 
is  not  stated  further  than  by  the  usual  phrase  "value  received." 
The  affidavit  of  illegality  set  up  that  the  mortgagor  had  paid  the 
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plaintiff  the  amount  of  the  mortgage,  which  was  given  to  se- 
cure payment  for  supplies  to  be  furnished  to  make  the  crop  for  the 
year  1908,  but  specifically  denied  that  the  mortgage  was  to  secure 
the  purchase-price  of  any  guano.  Another  ground  of  the  affidavit 
of  illegality  was  that  the  plaintiff  was  not  entitled  to  recover  more 
than  three  fourths  of  the  amount  of  the  account  for  supplies,  be- 
cause she  had  not  at  any  time  applied  to  the  ordinary  and  had  her 
weights  and  measures  marked,  sealed,  and  stamped  as  required  by 
law.  Another  ground  of  illegality  was  that  the  mortgage  was  void 
on  account  of  usury.  Upon  the  trial  (in  which  all  issues  of  fact 
were  submitted  to  the  judge,  without  the  intervention  of  a  jury) 
a  judgment  was  rendered  finding  the  defendant  to  be  indebted  to 
the  plaintiff  $65.66,  with  $10.51  interest;  and  to  this  judgment 
exception  is  taken. 

There  is  no  conflict  as  to  the  fact  that  the  defendant  sus- 
tained, by  uncontradicted  testimony,  the  ground  of  illegality 
based  upon  the  provisions  of  §  1882  of  the  Civil  Code  (1910), 
and  established  by  the  plaintiff's  own  witnesses,  that  he  was  en- 
titled to  have  a  deduction  of  one  fourth  of  $330.89  of  supplies  sold 
to  him  by  the  plaintiff.  It  was  also  admitted  that  the  defendant  had 
paid,  upon  the  supplies  advanced  him  from  the  store,  $368.08.  Un- 
der this  view  of  the  evidence  the  defendant  would  have  owed  for 
supplies  from  the  store  only  $361.70,  instead  of  $444.42,  and  there- 
fore would  also  have  sustained  the  ground  of  illegality  in  which  he 
asserted  that  he  owed  nothing  upon  the  mortgage.  Under  this 
view  of  the  case  it  seems  to  us  that  the  defendant  could  well  have 
complained  of  the  judgment  for  $65.66  rendered  against  him,  but 
he  has  not  done  so.  So  much  as  to  the  evidence  which  was  admit- 
ted by  the  court ;  and  upon  this  branch  of  the  case  it  appears  that 
the  only  ground  for  complaint  by  the  plaintiff  consists  in  the  fact 
that  if  she  was  entitled  to  recover  at  all  she  was  entitled  to  a  finding 
for  a  larger  amount.  This  contention  rests  upon  two  propositions : 
(1)  that  under  the  evidence  which  was  excluded  and  not  con- 
sidered by  the  court,  the  levy  of  the  mortgage  fi.  fa.  was  entitled  to 
proceed  for  the  full  amount  of  the  fi.  fa.,  and  (2)  that  even  if  the 
first  proposition  be  not  sound,  the  judge  should  have  entered  judg- 
ment for  $76.34,  instead  of  $65.66,  upon  the  evidence  which  the 
judge  did  consider.  We  shall  therefore  first  consider  the  assign- 
ments of  error  which  complain  of  the  exclusion  of  testimony. 
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It  appears,  from  the  evidence,  that  the  defendant  purchased  from 
the  plaintiff  supplies  to  the  amount  of  $444.42,  and  also  bought  of 
her  $225  worth  of  guano.  The  plaintiff's  contention  in  the  lower 
court  was  that  the  mortgage  for  $500  was  given  to  secure  this  entire 
sum  of  $669.42.  The  plaintiff  admitted  that  Robinson  had  paid 
$368.08  upon  the  running  bill  at  the  store.  The  difference  between 
the  two,  of  course,  would  be  $76.34.  As  evidence  of  the  indebted- 
ness for  guano  the  plaintiff  tendered  in  evidence  a  note  for  $225, 
payable  to  the  Mutual  Fertilizer  Company,  or  bearer,  signed  by  Eob- 
inson.  This  note,  upon  objection,  the  court  repelled  from  the 
evidence,  and,  in  his  judgment,  he  states  that  it  was  not  considered. 
As  to  whether  the  guano  was  intended  to  be  included  in  the  $500 
note,  the  parties  were  in  direct  conflict  in  their  testimony;  and 
for  that  reason  the  judge  would  have  been  authorized  to  find  either 
way  upon  the  issue ;  but  since  the  court  states,  in  the  judgment,  that 
the  note,  which  was  admitted  by  both  parties  to  represent  the  pur- 
chase-price of  the  guano,  was  not  considered  by  him,  the  question  is 
squarely  raised  as  to  whether  evidence  was  admissible  to  the  effect 
that  while  the  mortgage  purported  to  secure  an  indebtedness  stated 
in  its  face  to  be  $600,  it  was  in  fact  intended  to  secure  a  consider- 
ably larger  amount.  In  other  words,  where  the  amount  of  the  note 
to  be  secured  by  the  mortgage  is  definitely  stated  in  the  mortgage, 
can  it  be  shown  aliunde  that  a  different  amount  was  intended  to 
be  secured,  and  that  thereby  the  lien  of  the  mortgage,  for  an  amount 
different  from  that  specified  therein,  attached  to  the  personal 
property  upon  which  a  lien  was  created?  We  have  been  unable  to 
find  any  adjudication  upon  the  direct  point  in  this  State.  We  are 
cited  by  counsel  for  the  plaintiff  to  the  rulings  in  Heater  v.  Oairdner, 
128  Oa.  531  (58  S.  E.  165),  and  Emerson  v.  Knight,  130  Oa.  105 
(60  S.  E.  255).  Neither  of  these  cases,  however,  appears  to  be  in 
point.  Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3241.     REDFEARN  r.  THOMPSON. 

In  an  action  for  slander,  where  the  language  alleged  to  have  been  used 
imputes  to  the  plaintiff  guilt  of  an  indictable  offense,  he  establishes  a 
prima  facie  case  upon  proof  that  the  slanderous  language,  substantially 
as  alleged  in  the  petition,  was  used  by  the  defendant;  and,  without 
more,  the  plaintiff  is  presumed  to  be  innocent  of  the  crime  charged. 
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This  is  true  whether  the  defendant  pleads  justification  or  not.  There- 
fore it  was  proper,  where  the  alleged  slanderous  words  charged  a  crime, 
to  instruct  the  jury  that  ''the  plaintiff  is  presumed  to  be  innocent  of  the 
charges  imputed  to  her  by  the  alleged  slanderous  words  of  the  defend- 
ant, set  out  in  the  plaintiff's  petition;  and  until  or  unless  it  is  overcome 
by  satisfactory  proof,  this  presumption  of  innocence  in  the  plaintiff's 
favor  remains  with  her  through  every  stage  of  the  trial.** 

2.  Evidence  that  the  plaintiff's  general  character  or  reputation  was  bad  at 
the  time  the  defendant  used  the  alleged  slanderous  words,  or  before  that 
time,  presents  no  defense  to  an  action  for  slander,  based  upon  words 
charging  a  specific  crime.  The  fact  that  the  character  of  the  plaintiff 
in  an  action  for  slander  is  bad  may  serve  to  mitigate  the  damages,  but 
can  not  prevent  recovery. 

3.  The  court  having  properly  instructed  the  jury  that  evidence  of  the  bad 
character  of  the  plaintiff,  who  sought  to  recover  damages  for  an  alleged 
slander,  might  be  considered  by  the  jury  in  assessing  the  damages,  it 
was  not  error,  in  the  absence  of  an  appropriate  timely  request,  to  omit 
any  further  instruction  upon  the  subject.  The  language  thus  used  in 
referring  to  the  evidence  upon  the  subject  of  the  plaintiff's  character 
was  favorable  to  the  defendant,  and  the  jury  could  not  have  been  misled 
thereby  into  increasing  such  damages  as  might  be  awarded;  and  if 
fuller  instructions  were  desired  they  should  have  been  requested. 

4.  The  finding  of  the  court,  wHen  sitting  in  lieu  of  common-law  triors, 
as  to  the  competency  of  jurors,  is  not  subject  to  review.  A  challenge 
for  principal  cause  being  considered  as  a  matter  of  law,  a  judgment  of 
the  trial  court  thereon  may  be  reviewed,  but  in  case  of  a  challenge  to 
the  favor,  the  decision  of  the  judge  as  trior,  being  essentially  the  de- 
termination of  a  question  of  fact,  is  final  and  conclusive.  Therefore, 
the  judge's  finding  as  to  the  jurors  who  were  attacked  for  prejudice  and 
bias  can  not  be  made  a  ground  of  error. 

5.  An  affidavit  given  by  a  juror  after  the  verdict  was  rendered,  to  the 
effect  that  he  did  not  voluntarily  assent  to  the  verdict,  can  not  be  re- 
ceived.   A  juror  will  not  be  heard  to  impeach  the  verdict  after  its  record. 

6.  The  evidence  authorized  the  verdict,  and  there  was  no  error  in  refus- 
ing a  new  trial. 

Decided  Febbuaby  24,  1912. 

Action  for  slander;  from  city  court  of  Thomas ville— Judge  W.  H. 
Hammond.    January  14,  1911. 

Fondren  Mitchell,  Branch  &  Snow,  for  plaintiff  in. error. 

Roscoe  Luke,  Theodore  Titus,  contra. 

Russell,  J.  Mrs.  Thompson  brought  suit  for  slander,  and  ob- 
tained a  verdict  for  $500.  Exception  is  taken  to  the  judgment 
overruling  the  defendants  motion  for  a  new  trial.  Inasmuch  as  it 
can  not  be  said  that  the  verdict  is  without  evidence  to  support  it, 
we  shall  not  discuss  the  general  grounds  of  the  motion  for  new 
trial ;  for  unless  the  verdict  was  induced  by  some  of  the  errors  as- 
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signed  in  the  other  grounds  of  tlie  motion,  there  would  be  no 
theory  upon  which  this  court  could  order  another  trial. 

The  slanderous  words  alleged  in  the  plaintiffs  petition  imputed 
to  her  guilt  of  the  offense  of  adultery,  and  adultery  and  fornication. 
In  the  twelfth  paragraph  of  the  petition  it  was  alleged  that  the  de- 
fendant used  certain  slanderous  words  which  imputed  to  the 
petitioner  not  only  the  crime  of  adultery,  but  also  the  crime  of 
murder.  By  an  amendment  to  his  original  answer  the  defendant 
pleaded  justification,  so  far  as  it  was  alleged  that  he  had  charged 
the  plaintiff  with  adultery.  We  purposely  omit  any  reference  to 
the  loathsome  details  of  the  very  voluminous  testimony  in  the  case. 
The  defendant  introduced  a  mass  of  testimony  in  support  of  his 
defense  that  the  statements  made  by  him  were  true,  and,  on  the 
other  hand,  there  was  testimony  which  would  have  authorized  the 
jury  to  believe  that  the  statements  made  in  regard  to  the  plaintiff 
were  wholly  false.  Testimony  tending  to  impeach  some  of  the  wit- 
nesses was  introduced.  The  court  also  permitted  testimony  to  the  ef- 
fect that  the  general  character  of  the  plaintiff  for  chastity  was  bad, 
and,  in  rebuttal,  testimony  from  other  witnesses  that  her  character 
was  good.  If,  in  spite  of  the  evidence  against  her,  the  jury  saw  fit 
to  award  the  plaintiff  a  verdict,  the  amount  of  the  verdict— $500 — 
can  not  be  said  to  be  immoderate.  And  as  the  evidence  in  her  be- 
half (which  the  result  shows  was  believed  by  the  jury)  would  have 
justified  even  a  much  larger  finding  in  her  favor,  there  was  no  error 
in  refusing  a  new  trial,  unless  some  of  the  errors  alleged  in  the  mo- 
tion for  a  new  trial  prejudiced  the  defendant's  case  and  contributed 
to  induce  the  verdict  reached. 

1.  The  court  charged  the  jury  as  follows:  "At  the  outset  of 
this  trial,  gentlemen  of  the  jury,  the  plaintiff,  Mrs.  Thompson,  is 
presumed  to  be  innocent  of  the  charges  imputed  to  her  by  the  al- 
leged slanderous  words  of  the  defendant,  set  out  in  the  plaintiff's 
petition;  and  until  or  unless  it  is  overcome  by  satisfactory  proof, 
this  presumption  of  innocence  in  the  plaintiff's  favor  remains  with 
her  through  every  stage  of  the  trial."  Error  is  assigned  upon  this 
instruction,  upon  the  ground  that  it  gave  to  the  plaintiff  the  benefit 
of  a  presumption  applicable  to  criminal  cases  alone ;  there  being  no 
presumption  of  innocence  in  civil  cases.  We  do  not  think  that  the 
exception  is  meritorious,  and  certainly  the  charge  is  not  subject  to 
the  complaint  made  against  it,  as  requiring  the  defendant  to  estab- 
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lish  his  plea  of  justification  to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt,  as  would  be  true  in  a  criminal  case.  In  fact, 
when  the  judge  told  the  jury,  in  this  charge,  that  the  plaintiff— 
who  was  alleged  to  have  been  slandered  by  being  charged  with  the 
commission  of  a  criminal  offense— was  presumed  to  be  innocent  of 
the  charge,  it  was  tantamount  to  saying  that  if  she  proved  the  use 
of  the  alleged  slanderous  words,  or  if  the  defendant  admitted  them, 
it  cast  upon  him  the  burden  of  proving  the  truth  of  his  statements. 
The  statement  of  the  judge  dealt  with  the  burden  of  proof  in  the . 
case,  and  not  with  the  degree  of  mental  conviction  necessary  to  en- 
able either  the  one  party  or  the  other  to  successfully  carry  that  bur- 
den. This  is  plain  when  he  says  that  the  presumption  is  to  be 
"overcome  by  satisfactory  proof."  He  did  not  tell  the  jury  that  the 
defendant  had  to  establish  the  guilt  of  the  plaintiff  by  proof  satis- 
fying their  minds  to  the  exclusion  of  a  reasonable  doubt.  The  case 
being  a  civil  cause,  the  jury  would  naturally  infer  that  by  ^^satis- 
factory proof"  was  meant  the  preponderance  of  the  evidence;  but 
the  judge  not  only  instructed  the  jury  very  fully  as  to  the  meaning 
and  effect  of  the  phrase  "preponderance  of  evidence,"  but  also  de- 
fined the  term  "satisfactory  proof"  as  being  that  degree  of  reason- 
able and  moral  certainty  produced  by  a  preponderance  of  the  evi- 
dence. On  principle  it  would  seem,  where  one  is  slanderously 
charged  with  a  crime,  and  he  who  makes  the  charge  pleads  justifica- 
tion, that  the  same  burden  of  proof  in  establishing  the  truth  of  the 
alleged  slander  should  be  placed  upon  the  defendant  who  pleads 
justification  as  would  devolve  upon  the  State  were  the  plaintiff 
on  trial  for  the  crime  itself ;  that  is  to  say  that  the  defendant  in  an 
action  for  slander  or  libel  who  has  pleaded  justification  should  be 
required  to  prove  the  crime  which  he  has  imputed  to  the  plaintiff, 
by  evidence  which  satisfies  the  jury  of  the  plaintiff's  guilt  of  the 
crime  charged,  beyond  any  reasonable  doubt.  This  rule  (which  is 
sustained  in  2  Starkie  on  Slander,  96,  2  Greenleaf  on  Evidence, 
§  426,  and  2  Addison  on  Torts,  386)  was  for  some  time  considered 
the  rule  in  this  State,  as  will  be  seen  from  the  decisions  in  Ran- 
sone  V.  Christian,  56  Ga.  352,  and  Williams  v.  Gunnels,  56  (7a. 
521,  but  in  Atlanta  Journal  v.  Mayson,  92  Ga.  640  (18  S.  E.  1010, 
44  Am.  St.  E.  104),  these  rulings  were  reviewed,  criticised,  and 
disapproved,  with  the  statement  that  the  question  was  not  directly 
presented  in  either  of  them.    Inasmuch,  however,  as  the  decision  in 
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the  case  of  Atlanta  Journal  v.  Mayson,  supra,  was  rendered  by  only 
two  Justices,  and  the  decision  in  Williams  v.  Gunnels,  supra,  was 
rendered  by  a  full  bench,  if  the  question  were  now  squarely  before 
•us  it  might  well  be  said  to  be  doubtful  which  precedent  is  con- 
trolling. However,  as  we  pointed  out  above,  the  charge  of  the 
judge  is  not  in  conflict  with  the  ruling  in  Atlanta  Journal  v. 
Mayson,  supra,  because,  with  his  explanation  of  the  term  "satisfac- 
tory proof,^'  as  contained  in  the  latter  portion  of  his  charge,  it 
was  very  plain  to  the  jury  that  the  defendant  was  only  required  to 
establish  his  plea  of  justification  by  a  preponderance  of  the  evi- 
dence; the  court  not  having  charged  the  jury  that  the  defendant 
was  required  to  adduce  a  degree  of  proof  which  would  satisfy  the 
minds  of  the  jury,  beyond  a  reasonable  doubt,  of  the  plaintifPs  guilt 
of  the  charge  made  against  her  by  the  defendant. 

Neither  did  the  court  err  in  charging  the  jury  that  the  plaintiff 
was  presumed  to  be  innocent  of  the  crime  imputed  to  her  by  the 
defendant.  The  instruction  on  this  point  was  in  reference  to  who 
carried  the  burden  of  proof,  and  not  to  the  degree  of  proof  necessary 
to  enable  one  to  carry  it  successfully.  Every  person  is  presumed  to 
have  a  good  character  until  the  contrary  is  shown,  and  to  be  inno- 
cent of  crime,  until  there  is  evidence  of  some  kind  to  establish  its 
existence.  The  presumption  to  which  the  judge  referred  exists  re- 
gardless of  the  degree  of  proof  which  in  any  particular  case  may 
be  necessary  to  rebut  it.  "There  are  many  authorities  which  hold 
that  the  law  presumes  that  a  defendant  has  a  good  character.  This 
was  held  in  the  case  of  Stephens  v.  State,  20  Tex.  App.  269;  and 
in  the  case  of  Cluck  v.  State  [40  Ind.  270],  the  Supreme  Court  of 
Indiana  held  that  the  law  presumes  that  every  man  has  a  good  char- 
acter, and  that  it  would  have  been  competent  for  counsel  to  have 
commented  on  such  presumption.  This  rule  is  also  laid  down  in 
Sackett  on  Instructions  to  Juries,  p.  651."  Bennett  v.  State,  86  Oa^ 
404  (12  S.  E.  806,  12  L.  E.  A.  449,  22  Am.  St.  E.  465).  In  Oog- 
gans  v.  Monroe,  31  Oa.  301,  the  judgment  of  the  lower  court  was 
reversed  because  it  was  held  to  have  been  error  that  the  court  re- 
fused to  charge  a  request  to  the  effect  that  the  plaintiff  was  entitled 
to  the  legal  presumption,  in  the  absence  of  evidence  proving  to  the 
contrary,  that  his  character  was  good.  In  an  action  for  slander,, 
where  the  language  alleged  to  have  been  used  imputes  to  the  plain- 
tiff guilt  of  an  indictable  offense,  he  establishes  a  prima  facie  case 
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upon  proof  that  the  slanderous  language^  substantially  as  alleged  in 
the  petition,  was  used  by  the  defendant;  and,  without  more,  the 
plaintiff  is  presumed  to  be  innocent  of  the  crime  charged.  This  is 
true  whether  the  defendant  pleads  justification  or  not.  Therefore 
it  is  proper,  where  the  alleged  slanderous  words  impute  a  crime,  to 
charge  the  jury  that  the  plaintiff  is  presumed  to  be  innocent  of  the 
charges  imputed  by  the  alleged  slanderous  words  of  the  defendant, 
set  out  in  the  plaintifl^s  petition,  and  that  until  or  unless  it  is  over- 
come by  satisfactory  proof,  this  presumption  of  innocence  in  the 
plaintiff's  favor  remains  through  every  stage  of  the  trial. 

2.  Exception  is  taken  to  the  following  instruction  in  the  judge's 
charge:  "If  you  find  the  plaintiff  to  be  entitled  to  recover,  and 
if  you  believe,  from  the  evidence,  that  the  plaintiff's  general  char- 
acter or  reputation,  at  and  before  the  speaking  by  defendant  of  the 
slanderous  words  in  question,  was  bad,  you  would  have  the  right  to 
take  that  fact  into  account,  in  assessing  the  plaintiff's  damages." 
Two  assignments  of  error  are  predicated  upon  this  instruction. 
Both  of  them  are  without  merit.  In  the  first  it  is  insisted  that  if 
the  jury  should  have  believed,  from  the  evidence,  that  the  plaintiff's 
general  character  or  reputation  was  bad,  and  if  they  should  have 
believed  that  the  defendant  did  not  use  the  words  charging  the 
crime  of  murder,  the  plaintiff  could  not  recover  at  all.  In  the  sec- 
ond it  is  urged  that  the  charge  gave  the  jury  no  intimation  aa  to 
how  they  could  take  the  fact  of  the  plaintiff's  bad  character  into 
account,  either  by  way  of  diminution  or  increase  in  the  amount 
of  damages.  Evidence  that  the  plaintiff's  general  character  or  repu- 
tation was  bad  at  the  time  the  defendant  used  the  alleged  slander- 
ous words,  or  before  that  time,  presents  no  defense  in  an  action  of 
slander  predicated  upon  words  charging  a  specific  crime.  The  fact 
that  the  character  of  the  plaintiff  in  an  action  for  slander  is  bad 
may  serve  to  mitigate  the  damages,  but  can  not  prevent  recovery. 

3.  The  court  having  properly  instructed  the  jury  that  evidence 
of  the  bad  character  of  the  plaintiff  who  sought  to  recover  damages 
for  an  alleged  slander  might  be  considered  by  the  jury  in  assessing 
the  plaintiff's  damages,  it  was  not  error,  in  the  absence  of  an  appro- 
priate timely  request,  to  omit  any  further  instruction  upon  the 
subject.  The  language  used  in  reference  to  the  evidence  upon  the 
subject  of  the  plaintiff's  character  was  favorable  to  the  defendant, 
and  the  jury  could  not  have  been  misled  thereby  into  increasing 
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such  damages  as  might  be  awarded,  and  if  fuller  instructions  were 
desired  they  should  have  been  requested. 

4.  Numerous  affidavits  were  presented,  attacking  B.  C.  John- 
son, the  foreman  of  the  jury,  and  S.  M.  Chastain,  a  member  of  the 
jury,  upon  the  ground  that  they  were  incompetent,  through  preju- 
dice and  bias,  and  disqualified  to  serve  as  jurors,  because  they  had 
formed  and  expressed  a  fixed  opinion  in  favor  of  the  plaintiff  before 
they  were  empaneled  to  try  the  case.  A  counter-showing  was 
made  in  behalf  of  these  jurors,  and  the  court  held  them  to  be  com- 
petent, by  overruling  these  grounds  of  the  motion  for  a  new  trial. 
Among  the  affidavits  in  support  of  the  jurors  are  those  of  a  number 
of  witnesses  testifying  to  the  good  character  of  each  of  the  jurors. 
It  is  insisted  that  the  judge  should  not  have  considered  the  affida- 
vits presented  in  support  of  the  good  character  and  standing  of  the 
jurors,  but  should  have  repelled  the  evidence  upon  the  subject  of 
the  character  of  the  jurors  who  were  attacked.  The  judge  was  sit- 
ting as  a  trior,  and  we  see  no  reason  why  lie  could  not  take  into  con- 
sideration the  evidence  as  to  the  integrity  and  general  good  character 
of  the  jurors,  in  connection  with  the  other  testimony  before  him. 
Granting  that  testimony  to  the  effect  that  the  jurors  were  men  of 
high  character  and  good  standing,  would,  in  some  instances,  be  ir- 
relevant, there  was,  in  the  present  instance,  direct  conflict  be- 
tween the  witnesses  as  to  material  statements  which  were  related 
as  having  been  made  by  each  juror.  The  jurors  were  each  wit- 
nesses, and  it  is  likely  that  the  effect  was  to  impeach  these  witnesses, 
by  proving  contradictory  statements ;  and,  in  any  case,  proof  of  good 
character  may  tend  to  sustain  a  witness  whose  impeachment  is 
sought  by  proof  of  contradictory  statements. 

But  this  is  unimportant,  for  the  finding  of  the  judge  upon  the 
subject  of  a  juror's  prejudice  or  bias,  or  the  absence  of  disqualify- 
ing prejudice  or  bias,  is  not  subject  to  review.  The  decisions  of 
the  Supreme  Court  holding  to  the  contrary  were  rendered  prior  to 
the  passage  of  the  act  of  1856,  which  substituted  the  trial  judge  for 
the  triors  known  to  the  common  law.  The  cases  of  Wade  v.  State, 
12  Oa,  25,  and  Anderson  v.  State,  14  Oa,  709,  which  are  cited  by 
counsel  for  plaintiff  in  error,  are  rulings  made  prior  to  the  act  of 
1856.  In  the  case  of  Bishop  v.  State,  9  Oa.  129-30,  Judge  Lump- 
kin well  said,  "It  is  the  pride  of  the  constitution  of  this  country 
that  all  cases  should  be  tried  by  jurors  from  whose  breasts  are  ex- 
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eluded  all  bias  and  prejudice.  To  break  down  any  of  these  safe- 
guards, so  wisely  erected,  and  to  suffer  jurors  to  decide  upon  the 
life  and  liberty  of  the  citizen,  whose  minds  are  poisoned  by  passion 
or  prejudice,  would  be  to  stab  the  upright  administration  of  justice 
in  its  most  vital  parts."  And  the  decisions  reversing  the  judgment 
of  the  court  below  refusing  a  motion  for  new  trial  in  such  cases 
were  of  a  still  earlier  date.  The  question  is  fully  discussed  in 
Turner  v.  State,  114  Ga.  421  (40  S.  E.  308).  The  distinction  be- 
tween a  challenge  for  principal  cause  and  challenges  to  the  favor  is 
there  pointed  out,  and  it  is  held,  as  to  a  principal  challenge,  that 
it  must  be  principally  a  question  of  law,  submitted  to  the  court  as 
a  court,  and  that  in  such  a  challenge  the  decision  of  the  court  is 
subject  to  review.  However,  as  to  a  challenge  to  the  favor,  it  was 
held  in  that  case  (citing  numerous  authorities)  that  "Under  our 
system,  where  the  court  is  substituted  for  the  triors  to  decide  chal- 
lenges to  the  favor  (Reid  v.  State,  20  Oa.  688),  the  court's  decision 
as  to  such  a  challenge  is  on  a  footing  with  that  of  the  triors,  and  is 
final  and  conclusive.  Thomp.  &  Mer.  Jur.  §§  238,  249,  et  seq. ; 
Thomp.  Trials,  §  100 ;  12  Enc.  PI.  &  Pr.  470.  '  The  decision  of 
the  judge,  as  trior,  can  no  more  be  made  a  ground  of  error  before 
this  court  than  the  verdict  of  triors  could  have  been.'  Galloway  v. 
State,  25  Ga,  596."  Consequently,  the  judge's  finding  as  to  the 
jurors  who  were  attacked  for  prejudice  and  bias  in  this  case  can 
not  be  made  a  ground  of  error. 

5.  One  of  the  jurors  who  tried  this  case  made  an  aflSdavit  that 
the  verdict  returned  was  not  his  verdict,  that  it  did  not  speak  his 
opinion  of  the  law  or  of  the  evidence,  and  he  did  not  concur  in  it ; 
that  he  became  ill  during  the  deliberations  of  the  jury,  ^nd  needed 
a  doctor,  and  so  informed  the  other  members  of  the  jury,  and  in- 
sisted that  he  be  given  the  services  of  a  doctor,  but  that  some  of  the 
members  of  the  jury,  including  the  foreman,  told  him  that  before 
he  could  get  the  services  of  a  doctor  he  must  allow  them  to  return 
a  verdict  for  the  plaintiff,  and  that  although  he  had  been  in  favor 
of  a  verdict  for  the  defendant,  he  agreed  that  the  verdict  for  the 
plaintiff  should  be  returned  into  court,  in  order  that  he  might  get 
a  doctor  and  be  relieved  of  his  illness,  but  the  verdict  did  not  speak 
the  truth  of  the  case,  according  to  his  opinion,  and  was  not  his 
verdict.  The  judge  declined  to  consider  the  juror's  aflBdavit  im- 
peaching the  verdict ;  and  he  could  not  have  done  otherwise,  under 
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the  repeated  mlingB  in  this  State.  A  juror  can  not  be  heard  to  im- 
peach the  verdict  returned  into  court,  after  its  record.  The  prin- 
ciple succinctly  stated  in  Bishop  v.  State,  9  Oa.  121  (4),  that  "the 
aflSdavit  of  a  juror  will  not  be  received  to  impeach  his  verdict/^  has 
been  reiterated  too  often  to  permit  of  space  for  citations. 

6.     It  appears  that  the  trial  was  free  from  error;  and  the  evi- 
dence, as  we  have  heretofore  said,  being  suflScient  to  authorize  a  find- 
ing for  the  plaintiff,  there  was  no  error  in  refusing  a  new  trial. 
Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3244.    Georgia  Southern  &  Florida  Railway  Co.  v.  Bansom. 

Russell,  J.  1.  The  plaintiff,  in  her  petition,  asks  for  no  damages  other 
than  vindictive  damages;  "the  entire  injury**  (as  alleged)  **is  to  the 
peace,  happiness  and  feelings  of  the  plaintiff.  The  verdict  of  a  jury  in 
such  a  case  should  not  be  disturbed  unless  the  court  should  suspect  bias 
or  prejudice  from  its  excess  or  its  inadequacy.** 

2.  This  is  the  third  consecutive  verdict  for  the  plaintiff,  upon  testimony 
at  each  trial  substantially  identical  (Oa,  8o,  d  Fla.  Ry,  Co.  v.  Ransom, 
5  Oa.  App.  540  (40  S.  £.  625),  8  Ga.  App.  277  (68  S.  E.  943) ) ;  the  in- 
structions of  the  court  to  the  jury  in  the  instant  case  do  not  vary  in 
any  material  particular  from  the  charge  heretofore  approved  by  this 
court  (5  Oa.  App.  540,  63  S.  E.  525),  and  this  court  having  then  ruled 
that  a  verdict  for  the  same  amoimt  as  that  now  under  review  ($700) 
could  not,  as  a  matter  of  law,  be  held  to  be  excessive,  the  assignment  of 
error  that  the  verdict  was  contrary  to  evidence  is  not  sustained. 

3.  It  is  within  the  privilege  of  counsel,  in  reply  to  the  contention  of  his 
adversary  that  the  word  "woman**  could  nevef*  be  used  as  a  term  of 
reproach  or  contempt,  to  read  a. supposed  newspaper  item,  illustrative 
of  an  opposite  contention  upon  his  part,  or  even  to  read,  from  notes 
used  by  \um  in  the  argument,  the  language  of  a  news  item  sustaining 
his  contention,  where  it  does  not  appear  that  the  newspaper  item  was 
exhibited  to  the  jury,  or  that  they  were  told  that  the  illustration  em- 
ployed had  ever  existed  in  fact,  and  where  it  is  perfectly  plain  that 
the  instance  related  was  used,  and  intended  to  be  treated,  merely  as 
matter  of  illustration  in  argument. 

Judgment  affirmed.    Pottle^  J.,  not  presiding. 
Decided  February  24,  1912. 

Action  for  damages ;  from  city  court  of  Cordele— Judge  Strozier. 

January  14,  1911. 

John  I.  Hall,  J.  E.  Hall,  J.  T.  Hill,  for  plaintiff  in  error. 

F.  G.  Boatright,  contra. 
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3259.     Southern  Railway  Company  v.  Crabb. 

Russell,  J.  1.  "The  allowance  rightfully  to  be  made  for  indiscreet  con- 
duct under  excitement  and  alarm  can  better  be  determined  by  the  jury 
than  by  the  court.**  Smith  v.  Wrightsville  d  Tennille  R,  Co.,  83  Oa. 
671  (10  S.  K  361). 

2.  Whether  the  agents  of  a  railroad  company  were  negligent,  or  exercised 
extraordinary  diligence,  in  the  case  of  a  passenger  seeking  to  enter  a 
train,  as  well  as  the  comparative  negligence  of  the  passenger  and  the 
agents  of  the  carrier  in  contributing  to  or  preventing  injury,  is  a  ques- 
tion for  determination  by  a  jury;  and  the  finding  of  the  jury  is  not  to 
be  disturbed,  if  there  is  any  reasonable  inference,  from  the  facts 
and  circumstances  in  proof,  which  support  the  verdict. 

3.  The  duty  of  extraordinary  diligence  for  the  safety  of  passengers,  which 
rests  upon  a  carrier  in  behalf  of  a  passenger  who  has  purchased  a  ticket 
and  is  seeking  to  enter  the  train  for  the  purpose  of  being  transported 
to  his  destination,  and  whether  extraordinary  diligence  requires  that 
a  passenger  be  assisted  in  entering  a  train,  may  be  dependent  upon  the 
circumstances  and  conditions  surrounding  the  passenger,  the  location 
of  the  tracks,  the  height  of  the  steps  or  platform,  and  other  facts  of 
the  particular  case.  If,  in  the  exercise  of  extraordinary  care,  it  should 
be  necessary  for  the  safety  of  a  particular  passenger,  in  an  emergency, 
that  the  passenger  be  assisted  in  mounting  the  steps,  or  otherwise  aided, 
in  entering  the  train,  then  it  would  become  the  duty  of  the  carrier  to  as- 
sist the  passenger. 

4.  The  instruction  of  the  court  upon  the  subject  of  contributory  negligence, 
when  taken  in  connection  with  the  entire  charge,  was  a  brief  but  clear 
presentation  of  the  correct  rules  upon  that  subject  as  applied  to  the 
evidence  in  the  case;  being  substantially  similar  to  an  instruction  ap- 
proved by  the  Supreme  Court  in  Southern  Railtcay  Co.  v.  Wallace,  133 
Qa.  553  (3),  (66  S.  E.  370,  30  L.  R.  A.   (N.  S.)  401). 

5.  The  assignments  of  error  based  upon  the  failure  to  charge  upon  contrib- 
utory negligence  in  the  language  of  the  code  do  not  authorize  a  rever- 
sal. The  principles  referred  to  in  these  assignments  of  error  were  pre- 
sented to  the  jury,  and  if  fuller  instructions  were  desired,  they  should 
have  been  requested. 

6.  The  evidence  authorized  the  verdict,  and  there  was  no  error  in  refusing 
a  new  trial.  Judgment  affirmed.     Pottle,  J,,  not  presiding. 

Decided  February  24,  1912. 

Action  for  damages;  from  city  court  of  Polk  county— Judge  Ir- 
win.   February  18,  1911. 

Trawick  &  Ault,  John  L.  Tison,  Maddox,  McCamy  &  Shumate, 
for  plaintiff  in  error. 

/.  F.  Mundy,  W.  W.  Mundy,  contra. 
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3326.     SCOTT,  trustee,  v.  TURNER. 

1.  The  application  for  mandamus  nisi  must  be  denied.  The  exact  point  is 
railed  in  Moore  v.  Reid,  110  Oa,  248  (34  S.  E.  211).  The  acceptance 
of  the  writ  of  error  and  its  filing  by  the  agent  of  the  plaintiff  in  error 
can  not  be  treated  otherwise  than  if  they  had  been  his  own  acts.  ''Af- 
ter a  judge  has  certified  a  bill  of  exceptions,  and  the  plaintiff  in  error 
has,  by  serving  and  filing  the  same  and  by  causing  it  and  the  specified 
portions  of  the  record  in  the  case  to  which  it  relates  to  be  transmitted 
to  the  Supreme  Court,  accepted  the  certificate  of  the  judge  as  sufficient, 
it  is  too  late  to  apply  to  this  court  for  a  mandamus  to  compel  the  judge 
to  certify  further  respecting  such  bill  of  exceptions.  Rogers  V.  Roberts, 
88  Ga.  150  [13  S.  E.  962].  The  above  is  true  although  counsel  for  the 
plaintiff  in  error  may,  before  receiving  from  the  judge  the  certified  bill 
of  exceptions,  have  orally  expressed  some  dissatisfaction  with  the  cer- 
tificate and  requested  an  addition  thereto.  The  proper  course  in  such 
case,  if  counsel  regarded  the  certificate  as  incomplete,  wo^ld  have  been 
to  decline  to  receive  and  act  upon  it,  and  then  apply  to  this  court  for 
a  mandamus." 

2.  The  recitals  of  fact  as  to  the  only  assignment  of  error  contained  in 
the  bill  of  exceptions  not  being  certified  to  be  true,  and  it  appearing, 
on  the  contrary,  that  the  statement  of  material  facts  in  the  bill  of  ex- 
ceptions is  denied  by  the  trial  judge,  the  writ  of  error  must  be  dismissed. 

Decided  February  24,  1912. 

Application  for  mandamus. 

Phil  W.  Davis  Jr.,  for  petitioner.    R,  W,  Milner,  contra. 

Russell,  J.  The  plaintiff  in  error  presented  to  the  judge  of  the 
lower  court  a  bill  of  exceptions,  in  which  it  was  stated  that  in  the 
suit  of  Thomas  E.  Scott,  trustee  in  bankruptcy  of  E.  C.  Taylor, 
against  Arch  Camp,  in  which  a  judgment  was  rendered  against  the 
defendant.  Arch  Camp,  at  the  March  term,  1910,  of  the  city  court 
of  Covington,  a  summons  of  garnishment  returnable  to  said  No- 
vember term  of  court  had  been  served  upon  one  N.  S.  Turner ;  that 
no  answer  to  the  garnishment  had  been  made  at  the  November 
terln,  1910,  or  the  January  term,  1911,  and  that  the  plaintiff  in 
a.  fa.,  after  having  introduced  in  evidence  his  judgment  and  the 
affidavit  and  bond  for  garnishment,  the  return  of  service  showing 
that  the  garnishee  had  been  duly  sensed,  the  docket  of  the  court, 
and  all  other  papers  in  the  case  of  file,  and  thereby  having  shown 
that  the  garnishee  had  filed  no  answer,  asked  for  a  judgment 
against  the  garnishee,  which  was  refused,  the  court,  on  the  con- 
trary, having  allowed  the  garnishee  to  file  an  answer.  Exceptions 
pendente  lite  were  filed  to  the  ruling  of  the  court  in  permitting  the 
garnishee  to  file  his  answer,  and  exception  was  taken  in  the  bill  of 
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exceptions  to  the  recusal  to  grant  a  judgment  against  the  garnishee 
as  in  default  There  was  prepared  and  attached  to  the  bill  of  excep- 
tions, which  was  sent  to  the  judge,  the  certificate  prescribed  by  the 
Civil  Code  (1910),  §  6145.  However,  the  judge  did  not  sign  this 
certificate,  but  in  lieu  thereof  prepared  and  signed  the  certificate 
following,  which  incorporated  a  contradiction  of  the  facts  related 
in  the  bill  of  exceptions,  concerning  the  only  material  assignment 
of  error:  "I  do  certify  that  the  foregoing  bill  of  exceptions  is  true, 
subject  to  the  following  explanation :  In  the  second  exception  upon 
the  ruling  of  the  court,  found  on  page  2  of  the  bill  of  exceptions, 
I  do  not  certify  that  the  garnishment  was  returnable  to  the  Novem- 
ber term,  1910,  of  the  city  court  of  Covington.  No  evidence  what- 
ever was  offered  by  the  plaintiff  showing  to  what  term  the  summons 
of  garnishment  was  returnable.  The  aflBdavit  and  bond  for  garnish- 
ment was  dated  October  22,  the  entry  of  service  thereon  was  dated 
October  24.  The  case  was  docketed  to  the  January  term,  1911, 
and  I  ruled  that  inasmuch  as  there  was  nothing  to  show  when  the 
summons  of  garnishment  was  issued,  and  the  service  on  Turner  was 
dated  October  24,  and  the  November  term  of  the  city  court  began 
November  2,  giving  only  eight  days  between  the  service  of  the  sum- 
mons of  garnishment  on  Turner  and  the  beginning  of  the  No- 
vember term,  that  the  clerk  had  properly  docketed  the  same  to  the 
January  term,  and  that  therefore  the  March  term  was  the  second 
term,  and  that  he  had  a  right  to  file  his  answer  under  the  statute 
at  the  second  term ;  this  also  upon  the  statement  made  by  the  plain- 
tiffs counsel  in  open  court  to  me,  and  to  the  opposing  counsel,  to 
the  effect  that  if  Turner  did  not  owe  the  defendant  anything,  he 
did  not  want  a  judgment  upon  a  technicality.  I  then  allowed  the 
answer  and  overruled  the  motion  for  a  judgment.  I  further  cer- 
tify that  this  bill  of  exceptions  specifies  and  contains  all  of  the  evi- 
dence and  specifies  all  of  the  record  material  to  a  cl^ar  understand- 
ing of  the  errors  complained  of ;  and  the  clerk  of  the  city  court  of 
Covington  is  hereby  ordered  to  make  out  a  complete  copy  of  such 
parts  of  the  record  in  said  case  as  are  in  this  bill  of  exceptions  speci- 
fied, and  certify  the  same  as  such,  and  cause  the  same  to  be  trans- 
mitted to  the  present  term  of  the  Court  of  Appeals  of  Georgia,  that 
the  errors  alleged  to  have  been  committed  may  be  reviewed  and 
corrected.'^ 

With  the  certificate  in  this  form  the  bill  of  exceptions  was  filed 
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and  served.  More  than  thirty  days  had  elapsed  since  the  date  of 
the  judgment,  and  the  bill  of  exceptions  had  been  filed  in  this  court, 
before  counsel  for  the  plaintiff  in  error  discovered  that  the  bill  of 
exceptions  had  not  been  certified.  Thereupon  counsel  for  the  plain- 
tiff in  error  presented  a  petition  for  a  mandamus  nisi  requiring  the 
judge  of  the  city  court  of  Covington  to  show  cause  why  he  should 
not  be  required  to  certify  the  bill  of  exceptions. 

1.  The  first  question  which  arises  is  upon  the  petition  for  the 
mandamus.  It  appears,  from  the  petition  and  the  exhibit,  that 
the  counsel  for  the  plaintiff  in  error  sent  his  bill  of  exceptions  by 
mail  to  the  judge,  and  that  as  it  was  not  returned  to  him  until 
after  several  days  had  elapsed,  and  tlie  time  within  which  the  bill 
of  exceptions  could  be  certified  was  about  to  expire,  he  wrote  to 
the  judge  in  regard  to  the  matter.  The  judge  replied  the  next  day, 
stating  that  he  had  certified  the  bill  of  exceptions  and  turned  it 
over  to  the  clerk  immediately  after  he  had  received  it.  The  same 
day,  counsel  for  the  plaintiff  in  error  addressed  a  letter  to  the 
clerk  of  the  superior  court,  with  a  request  that  the  clerk  have  the 
bill  of  exceptions  served  the  next  day  without  fail,  and  asking  the 
clerk  to  see  to  it  that  the  entry  of  service  was  made  and  signed  by 
the  sheriff.  He  enclosed  copy  of  the  bill  of  exceptions  to  be  served 
upon  Turner,  and  requested  the  clerk  to  fill  in  the  date  of  the  cer- 
tificate^ in  the  copy,  before  having  it  served.  The  bill  of  exceptions, 
as  appears  from  the  entries  thereon,  was  filed  March  23,  1911,  and 
service  was  acknowledged  by  the  attorney  for  the  garnishee  (the 
defendant  in  error  here)  on  March  25,  1911. 

We  think  that  the  act  of  the  clerk  in  having  the  bill  of  excep- 
tions filed  and  served  must  be  treated  as  the  act  of  the  plaintiff 
in  error  himself.  The  bill  of  exceptions  was  not  certified  by  the 
judge,  and  an  examination  of  the  judge's  statement  of  facts  and  cer- 
tificate would  have  disclosed  that  fact.  It  is  very  apparent  that 
counsel  for  the  plaintiff  in  error  believed  that  the  bill  of  exceptions, 
as  prepared  by  him,  had  been  certified.  He  had  the  right  to  be- 
lieve this  from  the  statement  of  the  judge's  letter  to  that  effect, 
but  it  transpired  that  from  the  judge's  statement  he  understood 
one  thing,  while  the  judge  meant  another.  Acting  upon  his  belief 
that  the  writ  of  error  had  been  certified,  he  wrote  to  Mr.  Davis,  clerk 
of  the  superior  court,  to  have  it  served  by  the  sheriff.  He  thus  con- 
stituted Mr.  Davis  his  agent,  and  is  bound  by  his  acts.    "After  a 
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judge  has  certified  a  bill  of  exceptions,  and  the  plaintiff  in  error 
has,  by  serving  and  filing  the  same  and  by  causing  it  and  the  speci- 
fied portions  of  the  record  in  the  case  to  which  it  relates  to  be 
transmitted  to  the  Supreme  Court,  accepted  the  certificate  of  the 
judge  as  suflScient,  it  is  too  late  to  apply  to  thi^  court  for  a  man- 
damus to  compel  the  judge  to  certify  further  respecting  such  bill 
of  exceptions.  Rogers  v.  Roberts,  88  Oa.  150  [13  S.  E.  962].  The 
above  is  trtie  although  counsel  for  the  plaintiff  in  error  may,  before 
receiving  from  the  judge  the  certified  bill  of  exceptions,  have  orally 
expressed  some  dissatisfaction  with  the  certificate  and  requested  an 
addition  thereto.  The  proper  course  in  such  case,  if  counsel  re- 
garded the  certificate  as  incomplete,  would  have  been  to  decline  to 
receive  and  act  upon  it,  and  then  apply  to  this  court  for  a  manda- 
mus.^' If  what  purports  to  be  the  certificate  of  the  judge  to  the 
bill  of  exceptions  be  treated  as  a  nullity,  or  the  equivalent  of  a  re- 
fusal to  certify  the  bill  of  exceptions,  as  it  must  be,  then  the  appli- 
cation for  mandamus,  under  the  ruling  above  cited,  comes  too  late. 
2.  On  the  other  hand,  if  the  judge's  note  could  be  considered 
as  a  certificate  (informal,  it  is  true,  but  substantially  suflScient  to 
give  this  court  jurisdiction),  then  no  proceeding  would  be  of  any 
avail,  because  the  judge  could  not  be  required  to  certify  to  facts 
and  conditions  related  to  have  existed,  when  as  a  matter  of  fact 
such  was  not  the  case.  It  is  plain  that  the  only  material  assign- 
ment of  error  set  forth  in  the  bill  of  exceptions  depends  upon 
whether  the  summons  of  garnishment  served  upon  Turner  was 
returnable  to  the  November  term,  1910,  of  the  city  court  of  Coving- 
ton. Under  the  facts  stated  by  the  judge,  the  averments  of  the  bill 
of  exceptions  in  this  essential  particular  are  fully  contradicted. 
The  recitals  of  fact  as  to  the  only  assignment  of  error  contained  in 
the  bill  of  exceptions  not  being  certified  to  be  true,  it  appearing 
on  the  contrary  that  the  material  statements  of  fact  in  the  bill  of 
exceptions  are  denied  by  the  trial  judge,  the  attempted  writ  of  error 
must  be  dismissed. 

Writ  of  error  dismissed.    Pottle,  J.,  not  presiding. 
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3333.     ACME  BBEWING  COMPANY  v,  RAHB  SONS 
COMPANY. 

The  contract  was  entire.  There  was  no  offer  or  attempt  to  return  any  oi 
the  malt,  but  on  the  contrary  a  deduction  for  deficiency  in  quality  was 
accepted  by  the  purchaser,  and  the  malt  put  to  his  own  use ;  consequently 
the  purchaser  estopped  himself  from  rescinding  the  contract.  The  facts 
as  stated  by  the  pleadings  are  practically  and  substantially  identical 
with  those  in  Henderson  Elevator  Co,  v.  North  Georgia  MilUng  Co., 
126  Go.  279  (55  S.  E.  50),  and  the  decision  of  the  Supreme  Court  in 
that  case  is  fully  controlling;  so  there  was  no  error  in  striking  the  de- 
fendant's answer,  nor  in  thereafter  entering  judgment  for  the  plaintiff. 
Decided  Febbuary  24,  1912. 

Complaint;  from  city  court  of  Macon— Judge  Hodges.  March 
13,  1911. 

Ellis  &  Jordan,  for  plaintiff  in  error. 

Hardeman,  Jones,  Callaway  &  Johnston,  contra. 

Russell,  J.  According  to  the  allegations  of  the  petition,  the 
defendant  entered  into  a  contract  by  which  it  agreed  to  purchase 
10,000  bushels  of  malt  from  the  plaintiff,  at  $1.05  pep  bushel, 
"f.  o.  b.  Macon,^'  which  was  to  be  ordered  out  by  the  defendant 
until  all  of  it  should  be  taken  before  October  1 ;  and  each  shipment 
was  to  be  paid  for  by  the  defendant  within  30  days  from  the  date 
of  the  shipment.  The  defendant  ordered  out,  and  the  plaintiff 
shipped,  at  various  times,  in  four  shipments,  about  8,000  bushels 
of  the  malt,  and  the  defendant  paid  for  it.  The  petition  alleged 
that  the  plaintiff  was  willing  and  offered  to  deliver  to  the  defend- 
ant the  balance— about  2,000  bushels— not  theretofore  ordered  out, 
and  requested  the  defendant  to  accept  it  and  pay  the  agreed  price 
therefor,  but  it  was  alleged  that  the  defendant  would  not  accept 
the  remainder  of  the  malt,  and  that  thereupon  the  plaintiff,  after 
giving  notice  to  the  defendant,  sold  it  at  its  market  price,  on  the 
defendant's  account.  This  suit  was  brought  to  recover  the  dif- 
ference between  the  amount  received  from  the  sale  of  the  undeliv- 
ered portion  of  the  malt  contracted  for  and  the  contract  price  at 
which  it  had  been  sold  to  the  defendant.  Various  letters  and  tele- 
grams constituting  the  contract  were  set  out  in  the  petition  and  at- 
tached thereto.  The  defendant  in  its  answer  admitted  the  corre- 
spondence constituting  the  contract,  and  that  it  had  agreed  to  accept 
the  malt  as  alleged  by  the  plaintiff,  and  had  refused,  when  requested, 
to  order  out  the  last  shipment,  or  to  accept  or  pay  for  it.    The  an- 
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Bwer  put  the  plaintiflf  upon  proof  of  some  of  the  allegations  as  to 
the  sale  of  the  malt  on  the  defendants  account,  but,  as  the  matters 
dealt  with  in  these  portions  of  the  petition  are  largely  matters  of 
calculation,  and  as  no  point  is  made  upon  this  in  the  brief,  the  only 
real  question  turns  upon  whether  the  defendant's  plea  sets  up  any 
valid  reason  why  the  defendant  should  be  relieved  from  the  ob- 
ligation of  the  contract  admitted  by  it.  The  aflBrmative  defense 
which  the  brewing  company  sought  to  interpose  set  up  that  out  of 
an  order  of  10,000  bushels  of  malt,  to  be  delivered  between  May 
and  October,  7,979  bushels  had  been  ordered  out  in  several  ship- 
ments, for  which  the  defendant  paid  the  plaintiff  the  contract  price. 
Each  of  the  shipments  contained  malt  inferior  in  kind  and  quality 
to  that  contemplated  by  the  contract,  due  to  the  presence  of  unrea- 
sonable quantities  of  trash  and  screenings  in  every  shipment.  Upon 
notification  of  this  fact  the  plaintiff  made  allowances  to  the  de- 
fendant on  each  of  the  several  shipments,  to  cover  the  trash  and 
screenings,  which  are  fully  set  forth  in  an  exhibit  attached  to  the 
answer.  The  defendant  notified  the  plaintiff  several  times  prior  to 
the  time  when  the  last  shipment  should  have  been  ordered  out  that 
it  refused  to  order  forward  any  further  shipments,  for  the  reason 
that  the  plaintiff  had  failed  to  comply  with  its  contract,  in  that 
the  several  shipments  already  made  by  it  did  not  contain  first-class 
screened  malt,  free  from  trash  and  screenings.  The  defendant 
pleaded  that  by  reason  of  the  several  breaches  of  the  contract  by 
the  plaintiff,  the  contract  was  abrogated.  On  demurrer  the  court 
struck  the  answer,  and  thereafter  entered  judgment  against  the  de- 
fendant.   Exception  is  taken  to  both  of  these  rulings. 

It  will  be  seen,  from  the  above  statement,  that  there  was  no  re- 
jection of  any  of  the  malt  actually  shipped,  nor  any  complaint  of 
the  quality  of  the  malt,  though  the  defendant  claims  deductions  for 
a  certain  number  of  pounds  of  trash  and  screenings  on  each  ship- 
ment, which  were  allowed  by  the  plaintiff.  As  the  finding  for  the 
plaintiff,  after  the  striking  of  the  defendant's  answer  was  inevit- 
able, and  the  exception  to  the  action  of  the  court  in  "  rendering  final 
judgment  on  pleadings  from  which  the  material  defense  of  defend- 
ant, now  and  here  plaintiff  in  error,  had  been  stricken  on  de- 
murrer,'' was  sufficient,  to  comply  with  the  ruling  in  Lyndon  v. 
Georgia  Railway  &  Electric  Co.,  129  (?a.  353  (58  S.  E.  104:7),  the 
only  question  presented  to  this  court  is  the  one  presented  by  the 
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exception  to  the  ruling  upon  the  demurrer.  In  view  of  the  admis- 
sion of  the  defendant  that  the  contract  was  made,  and  that  four 
shipments  were  made  under  it,  for  which  it  paid  the  purchase-price, 
the  main  question  was  whether,  under  the  facts  stated,  the  defend- 
ant had  rescinded  or  could  rescind  the  contract.  The  facts  in  the 
present  case  are  practically  and  substantially  identical  with  those 
in  Henderson  Elevator  Co,  v.  North  Georgicu  Milling  Co.,  126  Ga, 
279  (55  S.  E.  50),  and  the  decision  of  the  Supreme  Court  in  that 
case  properly  controlled  the  judgment  of  the  trial  judge.  Practi- 
cally the  only  difference  between  the  two  cases  is  that  the  case  cited 
concerned  a  shipment  of  corn,  and  not  of  malt,  and  the  period 
within  which  the  shipments  were  to  be  made  was  different  from  that 
in  the  case  at  bar.  "Where  there  was  a  contract  of  sale  of  corn 
and  a  portion  was  delivered,  paid  for,  and  used  by  the  purchaser, 
he  can  not  rescind  the  contract  upon  the  ground  that  the  quantity 
received  and  accepted  by  him  was  inferior  in  quality  to  that  stip- 
ulated in  the  contract."  Henderson  Elevator  Co.  v.  North  Georgia 
Milling  Co.,  supra.  See,  also,  Miller  v.  Moore,  83  Ga.  684  (10  S.  E. 
360,  6  L.  R.  A.  374,  20  Am.  St.  R.  329) ;  Cohen  v.  Piatt,  69  N.  Y. 
348  (25  Am.  R.  203). 

The  learned  counsel  for  the  plaintiff  in  error,  in  support  of  his 
contention  that  the  delivery  of  inferior  malt  was  a  breach  of  the 
contract,  and  that  the  Acme  Brewing  Company  was  entitled  to  treat 
the  breach  as  a  discharge  from  further  performance  of  the  terms  of 
the  contract  in  every  particular,  cites  the  case  of  Harden  V. 
Lang,  110  Ga.  394  (36  S.  E.  100).  It  will  readily  be  observed, 
however,  that  in  the  Harden  case  the  principle  is  distinctly  an- 
nounced that  when  a  breach  is  occasioned,  and  the  purchaser  de- 
sires to  rescind  the  contract,  he  must  not  only  notify  the  opposite 
party,  but  he  must  return  the  articles  he  has  received,  and  Judge 
Little,  in  delivering  the  opinion,  says:  "When,  after  such  breach, 
he  not  only  retains  the  articles  received,  but  puts  them  to  his  own 
use  and  notifies  the  seller  he  has  purchased  elsewhere  the  part  of 
the  machinery  contracted  for  but  not  delivered,  this  is  equivalent  to 
an  election  to  abide  by  the  terms  of  the  contract,  and  lie  thereafter 
holds  under  those  terms  the  articles  received."  This  principle  is 
adverted  to  in  the  Henderson  Elevator  Company  case,  supra.  In 
tliat  case  the  defendant  had  used  the  corn.  The  defendant  in  the 
present  case  used  the  malt.    It  could  not  return  it.    It  did  not  offer 
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to  do  80 ;  and,  as  was  said  by  Judge  Bleckley  in  Summerall  v.  Chrcb- 
ham,  62  Oa.  729 :  "Restitution  before  absolution  is  as  sound  in  law 
as  in  theology."  The  plaintiff  in  error  relied  also  upon  the  de- 
cisions of  this  court  in  Oude  v.  Bailey  Co,,  4  Oa.  App.  230  (61  S.  E. 
135),  and  Cincinnati  Glass  Co.  v.  Stephens,  3  Oa.  App.  766-768  (60 
S.  E.  360).  Neither  of  these  cases  is  in  point.  The  facts  in  each 
case  clearly  distinguish  it  from  the  case  at  bar,  and  in  each  case 
the  ruling  turns  largely  upon  the  fact  that  the  facts  were  such  as  to 
authorize  the  inference  that  there  was  a  novation.  There  was  no 
error  in  sustaining  the  demurrer  and  striking  the  defendant's  plea. 
Judgment  affirmed.    Pottle^  J.,  not  presiding. 


3393.     KNOWLES  r.  DAYRIES  RICE  CO. 

1.  The  argument  of  counsel,  being  based  upon  an  inference  unsupported 
by  evidence  and  irrelevant  to  the  merits  of  the  cause,  was  presumably 
prejudicial  to  a  fair  consideration  by  the  jury  of  the  rights  of  the  op- 
posite party,  and,  the  latter's  counsel  having  properly  objected  thereto 
and  moved  for  a  mistrial,  it  was  error  not  to  grant  a  mistriaL 

2.  Otherwise  than  as  above  stated,  the  trial  was  free  from  error.  \ 

Decided  Februaby  24,  1912. 

Appeal;  from  Muscogee  superior  court— Judge  Gilbert.  March 
20,  1911 

Chapman  &  Howard,  for  plaintiff  in  error. 

C.  E.  Battle,  Howell  Hollis,  contra. 

EussELL,  J.  Upon  an  examination  of  the  record  in  this  case  we 
were  first  inclined  to  affirm  the  judgment  refusing  a  new  trial,  but 
upon  more  mature  reflection  we  are  satisfied  that  the  argument  of 
the  distinguished  counsel  for  the  plaintiff  in  the  court  below  must 
necessarily  have  prejudiced  the  rights  of  the  defendant,  and  prob- 
ably deprived  him  of  his  right  of  an  absolutely  fair  and  impartial 
trial,  had,  as  all  trials  should  be  had,  upon  the  law  and  the  evi- 
dence, and  nothing  else.  The  right  to  an  absolutely  fair  and  im- 
partial trial  is  guaranteed  every  party  in  every  cause,  and  the 
highest  duty  of  a  court  is  to  see  that  this  right  is  preserved  abso- 
lutely unimpaired.  The  importance  of  the  principle  is  likely  to  be 
overlooked  when  the  cause  is  a  civil  case  and  only  a  small  amount  is 
involved,  but  the  paramount  importance  of  this  right  should  never 
be  overlooked,  and,  when  the  power  of  the  court  is  properly  in- 
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yoked  for  its  protection  and  preservation,  the  appeal  should  in  no 
case  be  disregarded.  Retribution  upon  any  party  offending  should 
be  speedy  and  unsparing.  As  was  said  in  Parker  v.  State,  3  Oa^ 
App.  23  (59  S.  E.  205) :  "It  is  with  the  greatest  reluctance  and 
with  the  gravest  sense  of  responsibility  that  a  court  of  review  will 
control  the  conduct  of  a  trial  judge  in  the  administration  and  exer- 
cise of  the  high  duties  which  devolve  upon  him.'*  Counsel,  too, 
in  the  discharge  of  his  duties  to  his  client,  standing  as  he  does  in 
his  client's  shoes  to  plead  his  cause,  should  be  allowed  the  utmost 
freedom  of  speech  and  action  consistent  with  the  rules  of  orderly 
judicial  procedure;  yet  in  any  case  in  which  the  attorney  for  one 
party  does  any  unwarranted  act  which  prejudices  the  right  of  the 
opposite  party  to  have  the  jury  accord  exactly  impartial  considera- 
tion of  his  contentions  as  deducible  from  the  evidence  in  the  case, 
or  when  the  attorney  for  either  party  argues  before  the  jury  mat- 
ters foreign  to  the  issue  and  unsupported  by  the  evidence,  which 
are  prejudicial  to  the  opposite  party,  the  duty  devolves  upon  the 
court  of  dealing  summarily  with  the  matter,  if  it  is  properly  called 
to  the  judge's  attention.  This  rule  is  essential  to  the  end  that  exact 
justice  shall  be  administered. 

In  the  present  case,  which  only  involves  a  small  amount,  the 
judge  certifies  that  the  plaintiff's  attorney  argued  in  conclusion 
that  the  defendants  had  collected  insurance  money  from  insurance 
companies  on  all  the  stock  of  merchandise  of  the  defendant,  includ- 
ing the  rice  in  controversy.  The  defendant's  attorney  objected  in 
open  court  to  this  argument,  and  the  judge  stated  to  the*  jury  that 
such  argument  was  improper,  and  that  the  jury  should  not  consider 
it.  After  this  ruling  and  instruction  the  plaintiff's  counsel  stated 
to  the  court  that  he  was  arguing  this  fact  only  as  an  inference  to 
be  drawn  from  the  testimony  in  the  case;  to  which  the  court  replied, 
in  substance,  that  it  would  not  be  proper  to  argue  any  fact  not 
brought  out  by  the  testimony,  but  any  fair  inference  counsel  drew 
from  the  testimony  might  be  stated  as  an  inference  only.  There- 
upon counsel  for  the  plaintiff  continued  to  argue  that  it  was  a  fair 
inference  to  be  drawn  from  the  testimony  in  the  case  that  the  de- 
fendant had  collected  on  all  his  stock  of  merchandise,  and  on  all 
this  rice,  which  had  been  destroyed  in  the  store.  Counsel  for  the 
defendant  again  objected  to  the  argument,  and  urged  that  it  was 
unfair  and  prejudicial  to  the  defendant,  and  without  any  evidence 
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to  support  it,  and  thereupon  moved  the  court  to  declare  a  mistrial. 
The  court  overruled  the  motion  to  grant  a  mistrial,  and  error  is  as- 
signed upon  this  ruling. 

We  think  a  review  of  the  record  sustains  the  contention  that 
the  failure  of  the  court  to  declare  a  mistrial,  under  the  circum- 
stances, had  the  effect  of  denying  to  the  defendant  a  fair  and 
impartial  trial  upon  the  issues  involved  in  the  case ;  that  the  argu- 
ment was  calculated  to  prejudice  the  jurors^  minds  against  the  de- 
fendant, because  it  was  unfair  and  had  no  connection  with  the 
true  issues  in  the  case.  The  only  issues,  under  the  evidence,  were 
whether  the  rice  ordered  by  the  defendant  was  shipped  to  him  by 
the  plaintiflE,  and,  if  so,  whether  the  fact  that  the  rice  was  received 
by  the  defendant  from  the  carrier  sufficed  to  constitute  such  an  ac- 
ceptance of  the  shipment  as  would  remove  the  sale  from  the  opera- 
tion of  the  statute  of  frauds,  the  value  of  the  rice  being  more  than 
$60.  "Mere  receipt  of  goods  without  acceptance  will  not  meet 
the  requirements  of  the  statute  of  frauds.^'  Wholesale  Mercantile 
Co.  v.  Jackson,  2  Oa.  App.  782  (3),  (59  S.  E.  109) ;  Loyd  v.  Wight, 
20  Oa.  578  (65  Am.  D.  636) ;  s.  c.  25  Oa.  215;  Tied^man  on  Sales, 
§  66.  If  there  had  been  any  evidence  to  the  effect  that  the  defend- 
ant collected  insurance  upon  the  rice,  or  any  evidence  that  the  rice 
was  specifically  considered  by  either  party  when  the  loss  by  fire 
was  adjusted,  the  inference  that  the  defendant  had  accepted  the 
rice  and  treated  it  as  his  own  would  have  been  authorized.  We  do 
not  find  anything  in  the  defendant's  letter  to  the  plaintiff,  how- 
ever, which  authorized  such  an  inference.  Nothing  to  that  effect 
was  elicited  from  Knowles  on  cross-examination,  and  no  direct  or 
circumstantial  evidence  to  that  effect  appeared  in  the  record  from 
any  source. 

For  this  reason  we  think  there  was  nothing  to  suggest  the  infer- 
ence which  counsel  for  the  plaintiff  sought  to  argue,  except  mere 
conjecture.  There  could  at  most  be  but  a  suspicion  that  Elnowles 
might  have  been  paid  for  the  rice,  due  to  the  fact  that  it  was  in  his 
store  at  the  time  of  the  fire ;  but  this  would  not  authorize  the  infer- 
ence that  he  had  received  pay  for  it,  in  the  absence  of  any  evidence 
as  to  the  time  when  his  insurance  was  taken  out,  the  amount  of  in- 
surance upon  the  stock,  and  the  value  of  his  stock  of  goods  at  the 
time  the  contract  of  insurance  was  entered  into  and  at  the  time  of 
the  fire.    If,  as  we  think,  the  inference  was  unauthorized,  it  was 
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naturally  very  prejudicial  to  the  defendant,  because  it  would  place 
him  in  the  attitude  of  refusing  to  pay  for  good^  for  which  he  him- 
self liad  been  paid.  Nothing  more  strongly  prejudices  an  honest 
jury  against  the  litigant  than  evidence  of  his  dishonesty.  Nothing 
in  our  experience  can  more  strongly  tend  to  influence  a  fair  jun^ 
(perhaps  unconsciously  to  themselves)  against  a  contention  other- 
wise unanswerable  than  circumstances  which  strongly  suggest  the 
fact  tliat  the  contention  is  not  fairly  presented.  The  amount  in- 
volved in  this  case  was  small.  As  suggested  by  the  remarks  of  Jus- 
tice Lamar,  in  discussing  a  similar  situation  (Patton  v.  State,  117 
Ga,  238-239,  43  S.  E.  533),  the  defendant's  counsel  in  the  instant 
case  took  a  great  risk  in  objecting  to  the  argument  at  all,  because 
juries  are  so  much  in  favor  of  the  right  of  free  speech  that  the  ob- 
jection might  suggest  to  the  jury  that  he  was  of  the  opinion  that  the 
plaintiffs  counsel  was  puncturing  an  unusually  vulnerable  point  in 
the  defendant's  defense,  and  that  if  the  plaintiff's  counsel  had  been 
permitted  to  develop  the  whole  truth,  unobstructed  by  a  legal  tech- 
nicality, more  of  the  true  merits  of  the  transaction  might  have  been 
disclosed  to  their  view.  The  court  properly  sustained  the  objection 
of  the  defendant's  counsel,  but  practically  withdrew  the  ruling  .and 
magnified  the  injurious  effect  of  the  argument  when  he  later  per- 
mitted plaintiff's  counsel  to  argue,  as  a  legitimate  inference  from 
circumstances  proved  in  the  case,  the  same  thing  to  which  objec- 
tion had  been  offered  as  not  being  a  matter  of  direct  proof.  We 
think  the  court  erred  in  the  latter  ruling,  for  unless  the  inference 
indulged  can  be  reasonably  drawn  from  facts  and  circumstances  in 
a  given  case,  it  can  not  arise  at  all  and  does  not  exist.  There  must 
be  a  plain  connection  between  the  facts  in  proof  and  the  inference 
drawn  therefrom.  If  the  inference  in  question  is  not  manifestly 
supported  by,  and  reasonably  deducible  from,  the  facts  in  proof,  the 
argument  is  irrelevant,  and,  ordinarily,  prejudicial. 

Otherwise  than  as  above  stated,  the  trial  was  free  from  error. 
Judgment  reversed.    Pottle,  J,,  not  presiding. 
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3403.     Slaok  V.  Elkins,  administrator. 

Russell,  J.  1.  Under  the  facts  stated  in  the  defendant's  motion,  it  was 
error  to  refuse,  at  the  trial  term,  to  allow  the  default  to  be  opened.  The 
defendant  had  paid  the  costs,  the  showing  under  oath  set  up  a  merito- 
rious defense,  and  the  movant  offered  to  plead  instanter,  and  announced 
ready  to  proceed  with  the  trial. 

2.  Generally  the  holder  of  a  promissory  note,  pledged  to  him  as  collateral, 
may  enforce  it  for  the  entire  amount  against  \Ue  maker  as  obligor; 
holding,  as  trustee  for  the  pledgor,  any  surplus  after  tlie  payment 
of  his  debt;  but  if  the  maker  has  a  valid  defense  against  the  original 
payee,  the  holder  can  not  recover  more  than  the  amount  of  the  debt 
due  him  by  the  payee  as  his  pledgor.  If  the  maker  of  a  promissory 
note  which  has  been  pledged  to  a  third  person  as  collateral  security 
proves  a  defense  not  available  as  a  bar  to  recovery  by  the  pledgee,  but 
good  as  against  the  pledgor,  the  pledgee  will  be  allowed  to  recover 
only  to  the  amount  of  the  debt  for  which  he  holds  the  collateral  se- 
curity. 

3.  In  a  case  in  which  A.  gives  his  promissory  note  to  B.,  and  deposits  with 

B.  a  promissory  note  of  C.  to  himself  as  collateral  security;  and  B.  sues 

C.  upon  the  collateral  note,  and  A.  thereafter,  before  the  trial  term,  pay« 
in  part  his  original  obligation  to  B.,  and  C.  on  his  part  has  paid  to  A. 
either  the  whole  or  a  part  of  the  amount  of  the  note  held  by  B.  as  col- 
lateral, B.  is  not  entitled  to  recover,  in  his  action  against  C,  a  sum 
larger  than  the  amount  of  the  unpaid  balance  due  him  by  A.  at  the 
date  of  the  judgment. 

4.  Where  the  contract  for  attomey*s  fees  contemplates  that  it  shall  be 
fixed  upon  a  percentage  basis,  the  amount  due  as  attorney's  fees  is  de- 
termined with  reference  to  the  amount  actually  due  upon  the  obliga- 
tion at  the  time  of  the  trial,  and  not  by  the  amount  alleged  to  be  due 
when  the  suit  was  filed. 

Judgment  reversed.     Pottle^  »/.,  not  presiding. 
Decided  February  24,  1912. 

Complaint;  from  city  court  of  Tif ton— Judge  K.  Eve.     March 
16,  1911. 

J.  B,  Murrow,  «7.  J.  Murray,  for  plaintiff  in  error. 
Oeorge  E.  Simpson,  W.  H,  Home,  0.  H.  Elkins,  contra. 
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3416.  MOON  V.  CITY  OP  JEFFERSON. 

3457.  APPLEBY  v.  CITY  OF  JEFFERSON. 

3458.  DUKE  v.  CITY  OF  JEFFERSON. 

3459.  PHILLIPS  v.  CITY  OF  JEFFERSON. 

The  filing  of  a  bond  conditioned  for  the  personal  appearance  of  the  de- 
fendant to  abide  the  final  order,  judgment,  or  sentence  of  the  municipal 
court,  or  of  the  superior  court,  or  the  filing  of  a  proper  affidavit  in  forma 
pauperis  in  lieu  of  a  bond,  is  a  condition  precedent  to  obtaining  a  writ 
of  certiorari  in  a  case  where  one  seeks  to  review  the  judgment  of  a 
municipal  court.  The  bond  must  be  approved  by  the  clerk  of  the  munici- 
pality under  which  the  court  exists,  if  there  be  one,  and  it  must  be  con- 
ditioned for  the  appearance  of  the  defendant  to  abide  the  final  judgment 
of  the  superior  court,  as  well  as  of  the  mayor's  court,  and  a  defect  in 
either  respect  is  fatal.  Consequently  it  is  not  error  for  a  judge  of  the 
superior  court  to  refuse  to  sanction  a  petition  for  certiorari  when  it 
appears,  from  an  inspection  of  the  bond  tendered,  and  attached  to  the 
petition,  that  it  is  neither  conditioned  as  required  by  law,  nor  approved 
by  the  municipal  officer  charged  by  law  with  the  duty  of  approving  it. 
Decided  Febbuaby  24,  1912. 

Certiorari;  from  Jackson  superior  court— Judge  Brand.  March 
23,  1911. 

Ray  &  Ray,  Mahaffey  &  Mahafey,  for  plaintiffs  in  error. 

C,  L.  Bryson,  contra. 

Russell,  J.  We  are  precluded  from  a  consideration  of  the 
merit  of  the  attacks  upon  the  constitutionality  of  the  ordinance  of 
the  City  of  Jefferson,  sought  to  be  made  in  the  petitions  for  certi- 
orari in  these  cases.  The  trial  judge,  for  the  same  reason,  could 
not  consider  them.  It  appears,  from  an  inspection  of  the  petition 
for  certiorari,  and  the  exhibits  referred  to  thereby,  including  the 
bond  itself,  that  the  bond  was  approved  in  one  case  by  the  mayor, 
and  in  the  others  by  the  acting  mayor  of  the  City  of  Jefferson, 
when  they  should  have  been  approved  by  the  clerk  of  the  city  coun- 
cil. It  also  appears  in  the  case  of  Anse  Moon  that  the  petitioner 
only  binds  himself  to  appear  before  the  mayor,  if  the  certiorari 
is  decided  finally  in  favor  of  the  City  of  Jefferson,  and  pay  the  fine 
or  serve  the  sentence.  In  the  other  three  cases  the  condition  of  the 
bond  is  that  it  shall  be  void  if  the  principal  in  the  obligation  abides 
and  answers  the  final  judgment  in  said  case,  whatever  it  may  be. 
It  is  therefore  plain  that  the  judge  of  the  superior  court  did  not 
err  in  refusing  to  sanction  all  of  these  petitions.  As  held  by  the 
Supreme  Court  in  J  ohm  v.  Tifton,  122  Ga.  734  (50  S.  E.  941), 
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"The  filing  of  the  bond  or  making  of  the  pauper  aflBdavit  is  a  con- 
dition precedent  to  the  application  for  certiorari."  Both  the  Su- 
preme Court  and  this  court  have  frequently  defined  the  requisites 
of  the  bond  in  cases  of  certiorari  from  judgments  of  municipal 
courts.  In  the  Johns  case,  supra,  it  was  held  that  "a  bond  condi- 
tioned to  pay  the  eventual  condemnation-money  is  not  such  a  bond 
as  the  statute  prescribes;  and  the  trial  judge  did  not  err  in  refus- 
ing to  sanction  the  application."  In  McDonald  v.  Ludowici,  3 
Oa.  App,  654  (60* S.  E.  337),  this  court  held  that  a  certiorari  could 
properly  be  dismissed  either  where  the  bond  was  not  approved 
by  the  proper  officer  of  the  municipality,  or  where  it  was  not  condi- 
tioned to  abide  by  the  judgment  of  the  superior  court,  or  the  mayor's 
court.  This  ruling  has  been  followed  without  exception,  because  we 
have  deemed  the  act  of  1902  (Acts  1902,  p.  105)  mandatory,  and 
have  considered  the  matter  of  perhaps  even  more  importance  since 
the  passage  of  the  act  of  1909  (Civil  Code  of  1910,  §§  5192-4), 
which  provides  for  the  supersedeas  of  the  judgment  upon  the  filing 
of  the  bond.  Upon  the  proposition  that  the  certiorari  should  not 
be  sanctioned,  or,  if  sanctioned,  should  be  dismissed,  where  it  ap- 
pears that  the  bond  was  not  approved  by  the  proper  municipal  offi- 
cer, see  Condon  v.  Jesup,  5  Ga,  App.  100  (62  S.  E.  677).  Upon  the 
proposition  that  the  certiorari  bond  must  be  conditioned  strictly  as 
provided  by  law,  we  pointed  out,  in  McDonald  v.  Ludowici,  supra, 
the  apparent  reason  for  the  legislative  requirements  for  the  appear- 
ance of  the  defendant  to  abide  the  final  order  or  judgment  of  the 
superior  court,  as  well  as  of  the  police  or  mayor^s  court;  and  this 
ruling  was  followed  in  Simon  v.  Savannah,  4  Oa.  App.  172  (60 
S.  E.  1036) ;  Poulos  v.  AtUinta,  4  Oa.  App.  667  (61  S.  E.  1128) ; 
Tooke  V.  Oglethorpe,  4  Oa.  App.  851  (62  S.  E.  544) ;  Roach  v.  At- 
lanta, 7  Oa.  App.  171  (66  S.  E.  484). 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3418.     FLINT  RIVER  &  NORTHEASTERN  RAILROAD  CO. 
V.  MAPLES  et  al. 

1.  Reasonable  certainty  as  to  essential  statements  is  sufficient  to  enable 
pleadings  to  withstand  a  special  demurrer.  Complete  particularity  of 
statement  is  not  required  where  a  reasonable  inference,  from  the  state- 
ments made,  readily  suggests  the  facts. 
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(a)  In  an  action  against  a  railroad  company  for  damages  due  to  negli- 
gently setting  out  fire,  the  manner  in  which  the  fire  was  set  out  must 
be  alleged,  but,  from  the  very  nature  of  the  case,  it  is  not  always  Mrithin 
the  power  of  the  plaintiff  to  state  the  particular  agent,  servant,  or 
employee  who  actually  started  the  fire;  and  the  omission  on  the  part  of 
the  plaintiff  to  specify  the  particular  employee  to  whose  negligence  the 
injury  was  traceable  will  not  subject  the  petition  to  special  demurrer. 

2.  While  the  best  method  of  proving  that  no  administration  was  ever  had 
upon  a  particular  estate  is  to  introduce  the  evidence  of  the  ordinary, 
or  of  another  who  has  examined  the  records  in  the  proper  court  of  ordi- 
nary, that  no  letters  of  administration  upon  the  estate  are  shown  by 
those  records,  still,  where  a  witness  testifies  to  the  effect  that  no  ad- 
ministration has  ever  been  granted  upon  the  estate  of  a  named  person, 
and  no  objection  is  interposed  at  the  time  the  testimony  is  offered,  it  will 
be  assumed  that  the  witness  has  made  the  requisite  examination  of  the 
records,  and  testifies  from  knowledge  derived  therefrom;  for  ** unless  it 
affirmatively  appears  that  evidence  is  hearsay,  it  is  not  to  be  excluded 
as  such,  where  it  is  of  a  nature  which  admits  of  its  resting  on  the  per- 
sonal knowledge  of  the  witness.** 

3.  When  there  is  no  administration  nor  any  necessity  for  administration, 
realty  descends  to  the  heirs  at  law.  The  evidence  in  the  present  case 
was  sufficient  to  show  that  the  intestate  died  before  the  time  of  the 
fire  which  was  alleged  to  be  the  cause  of  the  injury  and  damage. 

4.  The  verdict  was  authorised  by  the  evidence.  There  was  no  error  in  the 
ruling  upon  the  testimony  complained  of,  nor  in  the  charge  of  the 
court  to  which  exception  is  taken. 

Decided  Februaby  24,  1912. 

Action  for  damages ;  from  city  court  of  Camilla— Judge  Bennet. 
April  1,  1911. 

f/.  J,  Hill,  Shipp  &  Kline,  for  plaintiff  in  error. 

E,  M.  Davis,  contra. 

Russell,  J.  Maples  and  others  brought  suit  against  the  rail- 
road company  for  damages,  alleging  that  the  defendant  had  set  out 
fire,  as  the  result  of  which  the  plaintiffs  had  been  damaged  in  the 
sum  of  $490,  which  was  specified  as  follows:  200  timber  trees 
burned,  $200 ;  760  yards  of  rail  fence,  $70 ;  25  or  30  acres  of  cane 
brake,  $200,  and  2,000  rails  burned,  $20.  The  defendant  demurred 
generally  and  specially  to  the  petition.  The  court  overruled  the  de- 
murrer, and  exceptions  pendente  lite  were  filed.  On  the  trial  a 
verdict  for  $429  was  returned  in  favor  of  the  plaintiffs.  The  ease 
is  brought  to  this  court  upon  assignments  of  error  on  the  excep- 
tions pendente  lite,  and  also  upon  the  refusal  of  a  motion  for  new 
trial.  Prom  evidence  in  behalf  of  the  plaintiff  the  jury  were 
authorized  to  infer  that  the  fire  was  caused  by  the  burning  of 
certain  cross-ties  by  the  section  foreman,  perhaps  in  pursuance  of 
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instructions  from  his  superiors.  The  right  of  the  plaintiffs  to 
maintain  the  action,  and  the  amount  of  the  recovery,  were  fully 
sustained  by  the  testimony. 

1.  The  court  was  so  clearly  right  in  overruling  the  general 
demurrer  as  to  preclude  any  necessity  for  discussion  upon  that 
subject.  The  petitioners  alleged,  that  they  were  the  sole  heirs 
of  Mrs.  Margarette  J.  Maples,  deceased,  late  of  said  (Mitchell) 
county,  and,  as  such,  were  the  owners  and  in  possession  of  two  de- 
scribed tracts  of  land,  located  in  the  county  and  adjoining  the  de- 
fendant's railroad;  that  the  defendant  permitted  combustible  ma- 
terial, such  as  wiregrass  and  undergrowth,  which  had  become  seared 
and  dry,  to  remain  upon  the  right  of  way  of  the  said  railroad,  con- 
tiguous to  and  adjoining  the  petitioners'  land,  and,  through  its 
servants,  had  piled  old  cross-ties  along  the  right  of  way,  and  set 
fire  to  these  piles  of  cross-ties  at  a  time  when  a  high  wind  was 
blowing  in  the  direction  of  the  petitioners'  land  and  property, 
which  spread  to  their  land,  and,  in  spite  of  every  effort  upon  their 
part  to  check  the  flames,  destroyed  the  property  to  which  we  have 
above  referred. 

The  amendment  alleging  possession,  which  was  offered  in  re- 
sponse to  the  demurrer,  cured  the  only  material  defect  in  the  peti- 
tion. The  title  to  the  land  was  only  incidentally  involved,  for  the 
city  court  of  Camilla  had  no  jurisdiction  to  determine  the  title  to 
the  land.  "The  bare  possession  of  land  authorizes  the  possessor  to 
recover  damages  from  any  person  who  wrongfully,  in  any  man- 
ner, interferes  with  such  possession."  Civil  Code  (1910),  §  4472; 
Southern  Ry.  Co.  v.  Thompson,  129  Oa.  367  (9),  (58  S.  E.  1044) ; 
Downing  v.  Anderson,  126  Oa,  373  (55  S.  E.  184).  From  the  brief 
of  the  plaintiff  in  error  it  appears  that  the  only  ground  of  the  spe- 
cial demurrer  really  insisted  upon  in  this  court  is  the  one  in  which 
it  is  contended  thai  the  plaintiffs  did  not  put  the  defendant  on  no- 
tice as  to  how  the  fire  originated, — whether  from  the  defendant's 
voluntarily  putting  out  fire,  or  whether  the  fire  caught  from  defend- 
ant's locomotive;  and  it  is  insisted  that  the  effect  of  overruling  the 
demurrer  to  this  particular  part  of  the  petition  was  perhaps  to 
permit  the  plaintiffs  to  prove  that  the  fire  was  put  out  by  the  de- 
fendant in  either  of  these  ways,  or  to  prove  that  the  defendant  by 
any  other  means  fired  the  plaintiffs'  woods  and  cane-brake.  Com- 
plete particularity  of  statement  is  not  required  where,  from  the 
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statements  made,  the  facts  sought  to  be  alleged  may  easily  be  de- 
duced. As  was  said  by  Judge  Powell,  in  Atlantic  Coast  Line  R,  Co. 
V.  Davis,  5  Go,  App.  214  (62  S.  E.  1022),  "reasonable  certainty 
is  all  that  is  required  to  render  pleadings  exempt  from  attack  by 
special  demurrer/'  The  plaintiflE  in  error,  no  doubt,  formed  the 
impression  that  the  allegation  of  the  declaration  was  susceptible  of 
two  interpretations,  from  the  introduction  of  certain  testimony  in 
regard  to  the  passage  of  other  trains  of  the  defendant,  to  which 
we  will  refer  later  in  tliis  opinion.  The  petition  distinctly  alleges, 
in  its  seventh  paragraph,  that  "on  said  date  hereinbefore  men- 
tioned the  defendant,  through  its  agents,  servaAts,  and  employees, 
negligently  set  fire  to  said  piles  of  cross-ties  at  a  time  when  a  high 
wind  was  blowing  in  the  direction  of  petitioners'  land  and  fence, 
.  which  said  fire  spread  .  .  to  the  lands  of  petitioners," 
etc.  This  suflSciently  charges  the  manner  in  which  the  fire  was 
set  out  by  the  defendant,  and  compelled  the  plaintiffs  to  prove  that 
the  fire  originated  in  the  manner  specified.  Another  ground  of  the 
demurrer  raises  the  objection  that  the  petition  did  not  set  out  the 
names  of  the  agents  or  employees  of  the  company  who  set  out  the 
fire.  Such  a  requirement  as  this  would  be  so  unreasonable  as  to 
debar  most  plaintiffs,  damaged  by  fire  set  out  by  a  railroad  company, 
from  any  recovery  at  all;  because,  whether  the  fire  originated 
from  the  employment  of  defective  instrumentalities  in  the 
boiler,  or  from  the  act  of  section  hands,  the  plaintiff,  in  either 
event,  might  not  be  able  to  ascertain  the  name  of  the  particular 
servant  of  the  company  whose  negligence  caused  the  damage.  In 
an  action  brought  against  a  railway  company  for  damages  due 
to  negligently  setting  out  fire,  the  manner  in  which  the  fire  was  set 
out  must  be  alleged;  but,  from  the  very  nature  of  the  case,  it  is 
not  always  within  the  power  of  the  plaintiff  to  state  the  particular 
agent,  servant,  or  employee  of  the  railroad  company  who  actually 
started  the  fire,  and  the  omission  on  the  part  of  the  plaintiff  to 
specify  the  particular  employee  to  whose  negligence  the  injury  was 
traceable  will  not  subject  the  petition  to  special  demurrer. 

2.  In  the  motion  for  a  new  trial  it  is  insisted  that  there  was 
no  competent  evidence  going  to  show  that  there  was  not  an  admin- 
istrator appointed  on  the  estate  of  Mrs.  Margarette  J.  Maples ;  for 
the  reason  that  no  one  testified  to  having  examined  the  records  of 
the  court  of  ordinary  to  ascertain  whether  there  was  an  adminis- 
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trator  on  the  estate  or  not.  Counsel  for  the  plaintiff  in  error 
cites  the  ruling  in  Compion  v.  Fender,  132  Oa.  483  (64  S.  B.  475). 
In  the  present  case  it  appears,  from  the  petition  and  the  proof,  that 
the  plaintiffs  were  the  only  heirs  at  law  of  Mrs.  Maples.  Her  hus- 
band testified  that  there  was  no  administration.  No  objection  was 
offered  to  the  testimony  at  the  time.  It  was  not  sought  to  show,  by 
means  of  a  cross-examination,  that  the  testimony  was  hearsay.  No 
objection  having  been  offered  to  the  testimony  at  the  time,  it  must 
be  assumed  that  any  objection  to  the  testimony,  dependent  upon 
the  fact  that  it  was  not  the  best  method  of  proof,  was  waived.  While 
it  is  true,  as  ruled  in  the  Compton  case,  supra,  that  the  best  method 
of  proof  that  no  administration  was  ever  had  upon  a  particular  es- 
tate is  to  introduce  the  evidence  of  the  ordinary,  or  of  some  other 
person  who  examined  the  record,  and  who  will  testify  th^t  no  such 
letters  of  administration  were  ever  granted,  as  shown  by  the  rec- 
ord, still  it  was  ruled  in  Atlanta  Olass  Co,  v.  Noizet,  88  Oa.  43  (13 
S.  E.  833),  that  "unless  it  affirmatively  appears  that  evidence  is 
hearsay,  it  is  not  to  be  excluded  as  such,  where  it  is  of  a  nature 
which  admits  of  its  resting  on  the  personal  knowledge  of  the  wit- 
ness.'*  There  was  no  objection  offered  to  the  testimony  of  the  wit- 
ness in  the  present  case,  and,  upon  the  reasoning  in  Atlanta  Olass 
Co.  V.  Noizet,  supra,  it  must  be  assumed  that  the  witness  who  stated 
that  there  was  no  administration  had  made  an  examination  of  the 
records  in  the  court  of  ordinary  of  Mitchell  county,  and  that  his 
testimony  was  based  upon  knowledge  derived  by  him  from  this  ex- 
amination. 

3.  In  the  motion  for  a  new  trial  it  is  insisted  that  there  was  no 
testimony  to  show  whether  Mrs.  Margarette  J.  Maples  died  before 
or  after  the  alleged  fire.  This  exception  is  wholly  without  merit, 
because  the  undisputed  testimony  shows  that  Mrs.  Maples  had  been 
dead  about  four  or  five  years  before  the  fire.  Jurors  can  make  cal- 
culations as  well  as  other  people,  and  any  juror  of  ordinary  intelll 
gence  could  as  easily  ascertain  approximately  when  Mrs.  Maples 
died,  from  the  testimony  in  this  case,  as  if  a  witness  had  stated 
that  she  died  in  some  year  named  by  him.  The  evidence  of  I. 
Maples  was  not  controverted  by  any  testimony  in  the  case.  He 
testified  that  she  went  into  possession  of  the  land  "about  seventeen 
years  ago,"  and  she  had  been  in  possession,  under  the  deeds  ex- 
hibited bv  him,  between  twelve  and  thirteen  years  up  to  the  time 
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of  her  death.  If  Mrs.  Maples  went  into  possession  seventeen  years 
prior  to  the  time  the  witness  was  testifying  and  was  in  possession 
thirteen  years  before  she  died,  it  is  easy  to  see  that  she  had  been 
dead  four  years  at  the  time  the  witness  was  testifying  in  Feb- 
ruary, 1911,  and  therefore  must  have  been  dead  approximately  two 
years  in  October,  1909,  the  time  of  the  fire.  If  the  witnesses  wife 
had  only  been  in  possession  twelve  years  at  the  time  of  her  death, 
then  the  fire  was  approximately  three  years  subsequent  to  her  death. 
By  any  reasonable  deduction  from  the  testimony  upon  the  subject 
of  the  wife^s  possession  the  conclusion  is  certain  that  Mrs,  Maples 
died  before  the  fire  occurred,  and  it  being  sufficiently  proved,  as 
we  have  heretofore  shown,  that  there  was  no  administration  upon 
her  estate,  her  realty  descended  to  her  heirs  at  law. 

4.  In  the  remaining  grounds  of  the  motion  for  new  trial,  the  in- 
sistence is  presented,  (a)  that  the  heirs  at  law  could  not  recover  for 
the  2,000  rails  alleged  to  have  b^n  damaged,  the  rails  being  per- 
sonal property;  (6)  that  the  judge  erred  in  assuming,  in  his  charge 
to  the  jury,  that  the  railroad  company  did  in  fact  pile  cross-ties  on 
the  side  of  the  track;  and  (c)  that  the  court  erred  in  admitting, 
over  objection,  the  following  testimony:  "The  engine  had  been 
there  15  or  20  minutes.  I  never  saw  a  train  set  woods  on  fire/^ 
None  of  these  assignments  of  error  appear  meritorious. 

(a)  As  to  the  rails:  It  does  not  afiBrmatively  appear  that  the 
plaintiff  recovered  the  full  value  of  the  rails,  or  that  the  rails  were 
included  in  the  verdict  in  favor  of  the  plaintiff.  The  allegations 
as  to  the  amount  of  each  item  of  damage  were  sustained  by  proof, 
yet  the  verdict  was  only  for  $429.22,  instead  of  for  $490,  the  total 
amount  alleged.  If  the  jury  merely  found  for  the  plaintiffs  the 
value  of  the  200  trees  and  the  cane-brake,  amounting  to  $400,  and 
then  included  in  their  verdict  seven  per  cent,  interest  as  a  part  of 
the  damages,  the  amount  would  have  been  a  little  larger  than  the 
verdict.  Such  a  finding  would  have  excluded  both  the  $20  worth  of 
rails  and  the  fencing  around  the  pasture,  as  to  the  destruction  and 
value  of  which  there  was  no  dispute.  But  no  objection  seems  to 
have  been  offered  to  the  evidence  upon  the  subject  of  the  rails.  The 
judge  in  his  charge  did  not  refer  to  the  rails,  and  no  motion  was 
made  to  strike  from  the  plaintiff's  petition  the  items  claiming  dam- 
ages upon  that  score.  Furthermore,  even  if  the  verdict  included  the 
rails,  the  testimony  in  behalf  of  the  plaintiffs  is  perfectly  sustained 
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upon  the  theory  that  the  rails  were  cut  subsequently  to  the  death  of 
Mrs.  Maples^  and  therefore  were  the  property  of  the  plaintiffs  in 
their  own  right,  for  the  destruction  of  which  they  could  recover. 

(b)  The  seventh  ground  of  the  motion  for  new  trial  assigns  er- 
ror upon  the  following  language  of  the  charge  of  the  court:  **The 
next  question  you  will  have  to  decide  is  whether  or  not  the  railroad 
company  exercised  due  diligence  in  piling  cross-ties  on  the  side  of 
the  track/'  It  was  testified  for  the  plaintiffs  that  there  were- cross- 
ties  piled  along  the  right  of  way  at  the  time  of  the  fire.  It  was  not 
denied  by  the  witness  for  the  defendant  that  there  had  at  some 
time  and  at  various  times  been  cross-ties  piled  along  the  right  of 
way.  He  did  say  that  they  had  been  burned  on  a  certain  portion 
of  the  right  of  way  before  the  fire.  It  might  appear  that  this  state- 
ment of  the  court,  while  it  was  obviously  harmless,  would  afford 
ground  for  new  trial,  if  it  was  not  apparent  that  the  court  immedi- 
ately corrected  the  error  and  made  it  plain  that  there  was  no  in- 
tention upon  his  part  to  express  any  opinion  whatever  as  to  the  evi- 
dence, or  even  to  intimate  that  cross-ties  had  been  left  piled  upon 
the  right  of  way.  From  what  followed  it  is  plain  that  the  language 
employed  was  a  mere  lapsus  linguae.  The  court  had  stated  only  one 
additional  issue,  and  had  uttered  only  a  few  words,  when,  his  at- 
tention having  been  directed  to  the  slip  of  the  tongue,  he  charged 
the  jury  as  follows:  "My  attention  has  been  called  to  the  fact 
by  Mr.  Davis  that  I  said  that  the  cross-ties  were  piled  in  the  man- 
ner alleged.  That  is  the  allegation  that  they  make.  You  look  to 
the  evidence  to  see,  in  reference  to  that,  gentlemen  of  the  jury, 
whether  or  not  the  railroad  company  has  exercised  ordinary  dili- 
gence.^' 

(c)  Error  is  assigned  because  the  court  permitted  a  witness  to 
testify  that  "the  engine  had  been  there  15  or  20  minutes.  I  never 
saw  a  train  set  woods  on  fire.''  The  objection  made  to  this  evi- 
dence was  that  the  petition  did  not  allege  that  the  fire  originated 
from  an  engine,  and  therefore  the  defendant  had  no  notice  at  all 
that  it  would  be  claimed  that  the  fire  originated  from  an  engine. 
If  the  objection  had  been  made  that  this  testimony  was  irrelevant 
because  the  petition  charged  that  the  fire  was  set  out  by  the  burning 
of  piles  of  cross-ties,  the  evidence  would  still  have  been  admissible, 
because  it  is  apparent,  from  the  context  of  the  witness's  testimony, 
that  his  statement  in  regard  to  the  engine  was  elicited  merely  to 
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fix  the  time  when  he  saw  the  fire;  and,  from  his  statement  that 
he  never  saw  a  train  set  woods  on  fire,  we  are  unable  to  draw  the 
conclusion  that  his  testimony  tended  to  show  an  effort  on  the  part 
of  the  plaintiffs  to  establish  the  fact  that  the  fire,  in  the  present 
case,  was  caused  by  sparks  or  fire  from  the  engine.  So  far  as  the 
proof  is  concerned,  the  only  diflBculty  which  presents  itself  is  in 
determining  whether  the  testimony  is  suflScient  to  have  authorized 
the  inference  that  the  fire  and  consequent  damage  were  caused  by 
the  setting  of  fire  to  piles  of  cross-ties  by  agents  or  servants  of  the 
defendant  railroad  company.  After  a  careful  review  of  the  evidence 
(and  especially  in  view  of  the  testimony  in  behalf  of  the  plaintiffs 
as  to  the  statement  of  the  section  foreman  that  he  was  going  to 
burn  piles  of  cross-ties,  which  these  witnesses  say  were  on  the 
right  of  way)  we  are  of  the  opinion  that  the  jury  were  authorized 
to  find  that  the  fire  was  set  out  by  an  employee  of  the  defendant  in 
the  manner  alleged  in  the  petition. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3470.    Cook  v.  The  State. 

Htt.1.,  0.  J.  1.  An  indictment  having  been  duly  transferred  by  the  supe- 
rior court  of  the  county  having  jurisdiction  of  it  to  the  city  court  for 
trial,  jurisdiction  of  the  case  was  immediately  vested  in  the  city  court, 
and  the  superior  court  had  no  further  jurisdiction  over  the  indict- 
ment.   Coleman  v.  State,  94  Oa.  87  (21  8.  E.  124). 

2.  The  act  of  the  Greneral  Assembly,  approved  August  15,  1910  (Acts  1910, 
p.  201),  entitled  **An  act  to  abolish  the  city  court  of  Newton,  to  pro- 
vide for  the  disposition  of  business  pending  in  said  court,  and  for  other 
purposes,"  having  been  held  by  the  Supreme  Court  to  be  ''nugatory  and 
ineffectuar  (Cook  v.  State,  137  Oa,  486,  73  S.  E.  672),  it  follows  that 
the  city  court  of  Newton  retained  jurisdiction  of  all  criminal  cases 
which  the  superior  court  of  Baker  county  had  duly  transferred  to  it 
for  trial,  irrespective  of  the  provisions  of  that  act. 

3.  The  indictment  against  the  plaintiff  in  error  having  been  duly  trans, 
ferred  by  the  superior  court  of  Baker  county  to  the  city  court  of  New* 
ton  for  trial,  the  former  court  lost  jurisdiction  of  the  case,  and  the  lat^ 
ter  court  was  vested  with  exclusive  jurisdiction  thereof.  Under  the  pro« 
visions  of  the  act  of  1910,  supra,  which  attempted  to  abolish  the  cit^ 
court  of  Newton  and  to  provide  for  the  disposition  of  business  pending 
in  that  court,  the  indictment  was  transferred  back  to  the  superior 
court  of  Baker  county  for  trial.  Since  the  act  abolishing  the  city  court 
of  Newton  was  ineffectual  for  that  purpose,  as  declared  by  the  Supreme 
Court  in  the  present  case,  the  transfer  of  the  indictment  back  to  the 
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superior  court  under  the  provisions  of  that  act  was  unauthorized,  and 
did  not  confer  upon  the  superior  court  jurisdiction  of  the  case  which  it 
had  preyiously  fully  relinquished  to  the  city  court;  and,  therefore,  the 
superior  court  was  without  jurisdiction  to  try  the  case,  and  a  plea  in 
abatement  filed  in  the  superior  court,  challenging  the  jurisdiction  of 
the  court,  should  have  been  sustained  and  the  case  sent  back  by  the  supe* 
rior  court  to  the  city  court,  for  trial. 

Judgment  reverted.    Pottle,  J.,  not  presiding. 
Decided  Febbuabt  26,  1912. 

Indictment  for  disturbing  divine  worship;  from  Baker  superior 

court— Judge  Prank  Park.    May  8,  1911. 

W.  /.  Oeer,  for  plaintiff  in  error. 

W.  E.  Wooten,  8olicitor'general,  F.  A.  Hooper,  contra. 


3509.    MoFarlin  et  al,  v.  Rbevbs. 

RUBSELLy  J.  1.  There  was  no  motion  to  dismiss  the  levy  of  the  mort- 
gage fi.  fa.  upon  the  ground  that  the  justice  of  the  peace  had  not  noti- 
fled  the  mortgagor  at  the  time  of  issuing  the  execution  upon  the  affidavit 
of  foreclosure,  and,  in  the  absence  of  an  appropriate  request, 'the  judge 
did  not  err  in  failing  to  charge  the  jury  that  it  was  the  duty  of  the 
nuigistrate,  with  whom  the  mortgage  and  affidavit  to  foreclose  it  were 
filed,  to  give  notice  to  the  mortgagor  of  the  proceedings  to  foreclose,  at 
the  time  of  issuing  the  execution,  and  that  if  the  proof  showed  that  he 
failed  to  do  this,  the  jury  should  find  for  the  plaintiff.  Nor  did  the 
court  err  in  overruling  the  objection  to  the  mortgage  fi.  fa.,  based  upon 
the  ground  that  it  did  not  show  that  the  justice  of  the  peace  had  given 
notice  to  the  defendant  in  fi.  fa.  as  required  by  law. 

2.  It  is  optional  to  take  either  the  exemption  provided  by  $  3416,  or  the 
exemption  declared  in  §  3414,  of  the  Civil  Code  (1910),  but  one  can 
not  take  both  the  exemptions.     Civil  Code   (1910),  S  6586. 

3.  The  evidence  authorized  the  verdict,  and  there  was  no  error  in  refusing 
a  new  trial.  Judgment  affirmed.     Pottle,  J,,  not  presiding. 

Decided  Febbuaby  26,  1912. 

Appeal ;  from  Upson  superior  court— Judge  R.  T.  Daniel.    May 
19,  1911. 
James  R.  Davis,  for  plaintiffs  in  error. 
/.  Y.  Allen,  M.  H.  Sandwich,  contra. 
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3249,  3250.     EOSENHEIM  SHOE  CO.  v.  HOENE  et  al, 
and  vice  versa. 

1.  The  motion  to  dismiss  the  bill  of  exceptions,  on  the  ground  that  it  does 
not  disclose  with  sufficient  certainty  who  are  the  parties  to  it,  is  not 
well  taken. 

2.  The  liability  which,  under  the  Civil  Code  (1910),  S  2220,  attaches  to 
the  organizers  of  a  corporation,  for  beginning  to  do  business  before  the 
minimum  capital  stock  is  subscribed  for,  attaches  in  favor  of  creditors, 
and  not  in  favor  of  the  corporation  itself.  It  is  a  liability  which  a 
trustee  in  bankruptcy  of  the  corporation  can  not  legally  enforce;  hence, 
the  pendency  of  a  suit  by  a  trustee  in  bankruptcy  on  this  alleged  cause 
of  action  does  not  afford  ground  of  abatement  as  to  a  suit  filed  by  a 
creditor  in.  his  own  behalf. 

3.  Prior  to  the  formal  and  complete  organization  of  a  corporation,  the  or- 
ganizers of  it  may  make  provisional  contracts  in  behalf  of  the  cor- 
poration, which  may  become  binding  on  the  corporation  after  it  begins 
business;  but  in  the  meantime,  and  until  the  corporation  is  legally 
organized,  the  promoters  are  liable  as  partners.  The  law  does  not  re- . 
quire  that  the  minimum  capital  stock,  as  stated  in  the  charter,  shall  be 
fully  subscribed  for  until  formal  organization  and  till  the  corporation, 
as  such,  begins  to  do  business.  Hence,  one  dealing  with  the  persons 
who  have  obtained  a  charter*  for  a  corporation,  but  who  have  not  formally 
completed  organization  thereunder  may,  though  he  has  knowledge,  at 
the  time  he  contracts,  that  the  capital  stock  has  not  been  subscribed 
for,  hold  the  organizers  liable  as  partners  when  they  afterwards  go  for- 
ward and  commence  business  as  a  corporation  without  requiring  the 
capital  stock  to  be  subscribe ;  it  not  appearing  that  he  knew  that  the 
persons  with  whom  he  dealt  did  not  intend  to  obey  the  law  in  this  re- 
spect. 

4.  Where  the  application  for  charter  and  the  charter  of  the  corporation 
name  only  one  sum  as  the  proposed  capital  of  the  corporation,  that 
sum  is  the  ''minimum  capital  stock **  which  the  Civil  Code  (1910), 
S  2220,  requires  to  be  subscribed  for  in  order  to  relieve  the  organ- 
izers of  the  corporation  from  individual  liability  to  creditors. 
Decided  January  15,  1912.     Reheasino  denied  Febbuabt  27»  1912. 

Complaint ;  from  city  court  of  Eastman — Judge  Griffin,  January 
19,  1911. 

The  plaintififs  sold  goods  to  the  manager  of  a  corporation  in  proc- 
ess of  organization.  The  capital  stock  of  the  corporation  was 
stated  in  the  application  for  charter  and  in  the  charter  itself  as 
$20,000.  The  full  capital  stock  was  never  subscribed  or  paid  in; 
indeed,  only  10  per  cent.— that  is,  $2,000— was  ever  subscribed  or 
paid  in.  The  corporation  became  bankrupt  without  having  paid 
the  plaintiffs'  bill  in  full.  The  trustee  in  bankruptcy  and  the 
plaintiff  company  each  separately  sued  the  promoters  of  the  corpora- 
tion to  enforce  the  liability  declared  by  the  Civil  Code   (1910), 
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§  2220,  as  follows:  "Persons  who  organize  a  company  and  transact 
business  in  its  name,  before  the  minimum  capital  stock  has  been 
subscribed  for,  are  liable  to  creditors  to  make  good  the  minimum 
capital  stock  with  interest."  The  suit  by  the  trustee  in  bankruptcy 
is  involved  in  the  present  case  only  to  the  extent  that  its  pendency 
was  set  up  by  the  defendants  as  a  plea  in  abatement  to  the  present 
action. 

The  facts  of  the  transaction  are  practically  undisputed.  The 
principal  reason  asserted  by  the  defendants  why  the  plaintiffs  should 
not  hold  them  liable  is  that  the  plaintiffs  knew,  at  the  time  they 
extended  the  credit,  that  the  full  capital  stock  had  not  been  sub- 
scribed. The  proof  as  to  this  element  of  the  case  comes  from  the 
plaintiffs*  credit  man.  He  testified,  in  substance,  that  when  he 
passed  on  the  order  for  the  goods,  he  had  before  him  reports  from 
the  commercial  agencies  stating  that  the  corporation  was  in  process 
of  organization,  that  only  $2,000  had  been  subscribed  for  and  paid 
in  at  that  time.  He  further  stated  in  his  testimony  that  he  did 
not  understand  or  believe  that  only  this  sum  was  to  be  subscribed 
for  and  paid  in,  and  the  commercial  reports  did  not  so  state.  His 
understanding  was  that  the  organization  was  not  complete,  that  it 
would  be  completed  by  the  full  capital  stock  being  subscribed,  and 
that  it  would  be  paid  in  as  needed.  The  court  granted  nonsuit  on 
the  ground  that  this  knowledge  as  to  the  capital  stock  not  being 
subscribed  for  prevented  the  plaintiffs  from  recovering.  To  this 
judgment,  as  well  as  to  a  number  of  other  rulings,  the  plaintiffs 
excepted.    The  defendants  filed  a  cross-bill  of  exceptions. 

Hardeman,  Jones,  Callaway  &  Johnston,  for  plaintiffs. 

W,  M.  Clements,  W.  L.  &  Warren  Grice,  for  defendants. 

Powell,  J.     (After  stating  the  foregoing  facts.) 

1.  The  defendants  moved  to  dismiss  the  bill  of  exceptions  be- 
cause it  does  not  definitely  disclose  who  are  parties  to  it.  It  re- 
cites that  it  is  filed  in  a  case  of  Joseph  Rosenheim  Shoe  Company 
against  certain  persons  and  a  corporation,  naming  them,  and  that 
to  the  final  judgment  the  plaintiff  excepts  and  tenders  the  bill  of 
exceptions.  These  recitals  are  consistent  with  the  record.  The 
motion  to  dismiss  is  overruled.  Joiner  v.  Singletary,  106  Oa.  257 
(32  S.  B.  90). 

2.  As  to  whether  the  present  suit  was  subject  to  abatement  be- 
cause of  the  pendency  of  the  prior  suit  instituted  by  the  trustee  in 
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bankruptcy  of  the  corporation  on  the  same  alleged  cause  of  action : 
The  right  of  action  declared  by  the  Civil  Code  (1910),  §  2220,  is 
given  to  the  creditors,  and  not  to  the  corporation,  or  to  any  one 
standing  as  its  representative  or  successor  in  title.  In  Walters  v. 
Porter,  3  Oa.  App.  73  (69  S.  E.  452),  this  court  allowed  the  re- 
ceiver appointed  in  an  equitable  action  against  the  corporation  to 
maintain  a  similar  action  with  the  consent  of  and  under  the  di- 
rection of  the  court  of  his  appointment.  That  decision  was  based 
on  the  theory  that  the  receiver,  under  all  the  circumstances  of  the 
case,  not  only  was  clothed  with  such  right  to  sue  as  formerly  resided 
in  the  corporation,  but  also  represented  the  creditors  and  was  au^ 
thorized  to  sue  in  their  behalf.  It  was  on  this  second  fact,  the  fact 
that  he  had  been  vested  with  the  right  of  action  normally  residing 
in  the  creditors,  and  not  the  fact  that  he  was  also  the  representative 
of  the  corporation,  that  this  court  recognized  the  receiver's  right  to 
bring  suit  to  enforce  the  liability  against  the  promoters  of  the 
corporation.  A  trustee  in  bankruptcy,  upon  his  appointment  and 
qualification,  succeeds  (except  in  so  far  as  it  is  otherwise  specially 
provided)  to  the  title  to  all  property  of  the  bankrupt,  and  becomes 
authorized  to  sue  and  recover,  in  most  cases,  where,  bu;t  for  the 
intervention  of  the  bankruptcy  proceedings,  the  bankrupt  could 
have  sued.  Still,  such  title  and  such  authority  to  sue  as  the  trustee 
in  bankruptcy  possesses  is  only  that  conferred  by  the  act  of  Con- 
gress. He  is,  in  a  sense,  a  representative  of  the  creditors  and  of 
the  bankrupt,  but  is  a  special,  and  not  a  general  representative. 
The  extent  and  limits  of  his  title  as  to  property  and  as  to  causes  of 
action  are  prescribed  in  §  70  of  the  bankruptcy  act.  Neither  this 
nor  any  other  portion  of  the  act  transfers  to  him  causes  of  action 
accruing  personally  to  the  creditors.  It  is  true  that  by  the  amend- 
ment of  June  25,  1910  (31  St.  at  Large,  ch.  412),  the  trustee  is 
Vested  with  the  same  rights  as  if  he  were  a  judgment  creditor;  but 
this,  as  plainly  appears  from  the  context,  is  intended  to  apply  only 
to  cases  in  which  the  trustee  is  suing  to  recover  assets  belonging, 
in  law  or  in  equity,  to  the  bankrupt  estate,  or  is  defending  against 
the  claims  of  others  seeking  to  take  the  property  from  his  posses- 
sion. For  unpaid  stock  subscriptions  the  corporation  would,  but  for 
the  bankruptcy,  have  a  cause  of  action.  King  v.  Sullivan,  93  Ga. ' 
621  (20  S.  E.  76).  And  to  enforce  that  liability  the  trustee  in 
bankruptcy  may  sue.    Commercial  Bank  v.  Warthen,  119  Oa.  990 
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(47  S.  E.  536).  If,  instead  of  paying  the  subscriptions  in  cash,  or 
in  property  at  fair  valuation,  the  stockholders  go  through  the  fonn 
of  satisfying  their  obligations  on  their  contracts  of  subscription  by 
pajdng  in  property  fraudulently  overvalued,  the  law  looks  upon 
the  subscriptions  as  still  unpaid,  and  the  trustee  of  the  bankrupt 
corporation  may  sue  to  compel  the  delinquent  stockholders  to  make 
good  that  of  which  the  corporation  has  been  deprived  through  the 
fraud.    Allen  v.  Grant,  122  Ga.  552  (50  S.  E.  494). 

But  the  liability  of  the  stockholders  in  each  of  the  cases  just  men-'^ 
tioned  is  essentially  different  from  the  liability  imposed  by  law  upon 
the  persons  who  undertake  to  organize  a  corporation  and  proceed  to ' 
do  business  before  the  minimum  capital  stock  is  subscribed.  When 
•persons  in  this  State  apply  for  a  charter  for  a  corporation,  and 
state  what  the  capital  stock  of  the  corporation  is  to  be,  the  expres- 
sion "capital  stock"  means  something.  It  means  that  the  new  crea- 
ture of  the  law  is  to  start  out  on  its  business  career  with  assets  of 
the  amount  stated.  It  means  that  those  organizing  the  corporation, 
while  desiring  to  exempt  themselves  from  general  individual  liabil- 
ity for  the  liabilities  that  the  corporation  may  incur,  will  see  that 
it  starts  off  in  life  endowed  with  this  amount  of  money  (or  the  equi- 
valent of  money)  which  is  hazarded  upon  the  enterprise.  Those 
who  are  to  deal  with  the  corporation  are  publicly  informed  that  this 
impersonal  trader  starts  off  with  this  much  capital  pledged  to  its 
success.  Ten  per  cent,  of  the  amount  of  the  capital  stock  desig- 
nated in  the  charter  must  be  actually  paid  in  before  the  corporation 
begins  business.  Civil  Code  (1910),  §  2823  (3).  The  other  ninety 
per  cent,  need  not  be  paid  in,  provided  the  corporation  holds  unpaid 
stock  subscriptions,  bona  fide  taken,  for  that  amount.  Bing  v. 
Bank  of  Kingston,  5  Ga.  App.  578  (63  S.  E.  652). 

But  the  subscribers  for  the  stock  may  be  compelled  to  pay  it  in, 
and  are  individually  liable  for  it  whenever  the  interests  of  the  cor- 
poration or  of  its  creditors  so  require.  Civil  Code  (1910),  §  2823 
(3).  Thus,  the  amount  paid  in,  or  the  amount  paid  in  plus  the 
individual  liability  of  bona  fide  subscribers  for  the  corporate  stock, 
must  always  amount  to  as  much  as  the  capital  which,  according  to 
representations  made  in  the  application  for  the  charter,  is  to  be  em- 
ployed ;  else  the  persons  who,  in  violation  of  this  promise  and  duty, 
organize  the  company  and  proceed  to  transact  business  in  its 
name  do  not  relieye  themselves  of  personal  liability  for  the  debts 
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of  the  organization.     In  such  cases  the  liability  attaches  to  the 
promoters  of  the  enterprise,  not  in  their  capacity  as  stockholders  of 
the  corporation,  nor  by  reason  of  any  contract  between  them  and 
the  corporation,  but  because  they  have  violated  the  law  and  have 
broken  a  duty  to  persons  dealing  with  the  corporation  as  if  it  had 
been  legally  organized.     The  cause  of  action  on  this  account  does 
not  arise  in  favor  of  the  corporation,  but  arises  in  favor  of  those 
who  have  dealt  with  the  organizers;  that  is,  usually  in  favor  of 
persons  who  have  extended  credit  to  the  corporation  on  faith  of  the 
organizers'  promise  and  their  duty  to  see  that  it  was  endowed  with 
the  amount  of  capital  stated  in  the  charter.    This  cause  of  action 
does  not  pass  to  the  trustee  in  the  event  the  corporation  is  declared 
bankrupt.    The  plea  in  abatement  setting  up  the  pendency  of  the 
suit  by  the  trustee  in  bankruptcy  was  properly  stricken  on  demurrer. 
3.    The  next  question  is  whether  the  trial  judge  correctly  held  that 
the  plaintife  could  not  recover  because  their  credit  man  knew  at 
the  time  the  goods  were  sold  that  only  about  ten  per  cent,  of  the 
stated  capital  had  been  subscribed  for  and  paid  in.    From  the  tes- 
timony of  this  credit  man  it  is  not  altogether  plain  that  he 
knew  that  only  this  amount  had  been  subscribed,  but  it  is  plain 
that  he  knew  that  only  this  amount  had  been  paid   in.      His 
testimony  does  show,  however,  that  organization  was  not  complete 
at  this  time,  and  that  he  did  not  know  that  the  remainder  was  not 
to  be  subscribed  or  paid  in.    Now  "one  extending  credit  to  a  cor- 
poration can  not  complain  of  acts  of  mismanagement  on  the  part 
of  oflBcers  and  agents  of  the  corporation  prior  to  the  time  when 
the  credit  was  extended.''    Commercial  Bank  v.  Warthen,  119  Oa, 
990  (47  S.  E.  536).    How  far  does  this  principle  apply  here?    This 
transaction  took  place  before  the  corporation  formally  began  busi- 
ness, but  was  ratified  by  the  corporation  afterwards;  for  it  took 
the  goods  and  made  payments  on  the  account.     The  law  does  not 
require  any  part  of  the  capital  stock  to  be  paid  in  until  the  cor- 
poration begins  business ;  but  prior  to  formal  organization,  while  the 
necessary  stock  subscriptions  are  being  obtained  and  other  prelimi- 
naries are  being  attended  to,  many  things  of  a  provisional  nature 
must  often  be  done;  and  the  law  contemplates  that  they  may  be 
done.    Bing  v.  Bank  of  Kingston,  supra. 

As  to  debts  incurred  by  the  organizers  of  the  corporation  while 
the  affair  is  in  this  provisional  state,  they  are  liable  as  partners 
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until  the  corporation  is  duly  organized  and  its  corporate  responsi- 
bility is  substituted  for  their  prior  individual  responsibility.  In 
this  case  the  responsibility  was  never  shifted.  There  was  no  fraud 
and  no  wrong  in  the  situation  as  it  stood  when  these  goods  were  sold. 
The  time  had  not  arrived  when  it  became  requisite  that  the  full 
amount  of  the  capital  stock  should  be  subscribed.  These  creditors 
had  the  right  to  act  upon  the  assumption  that  these  organizers 
would  complete  the  organization  as  they  had  declared  in  the  ap- 
plication for  charter  it  would  be  completed ;  holding  them  individ- 
ually liable  in  the  meantime.  What  the  credit  man  of  the  plaintiffs 
knew  in  this  case  charged  the  plaintiffs  with  knowledge  that  the  cor- 
poration was  not  then  legally  organized,  but  not  with  notice  that 
it  would  not  be.    The  judge  erred  in  granting  nonsuit. 

4.  As  to  the  point,  raised  by  the  defendants,  that  the  liability 
against  persons  undertaking  to  organize  a  corporation  is,  by  Civil 
Code  (1910),  §  2220,  to  make  good  "the  minimum  capital  stock," 
and  that  the  charter  in  the  present  case  set  no  minimum,  and  that, 
therefore,  no  liability  exists:  Sometimes  an  application  for  char- 
ter recites  that  the  capital  to  be  employed  shall  not  be  less  than 
so  many  dollars  and  not  more  than  so  many,  or  that  it  shall  be 
80  many  dollars  with  a  privilege  of  increase,  and  in  such  cases  the 
lowest  amount  named  is  the  minimum  referred  to  in  the  code 
section;  but  in  other  cases,  as  in  the  one  at  bar,  only  one  amount 
is  named,  and  that,  as  it  seems  perfectly  clear  to  us,  is  both  mini- 
mum and  maximum. 

The  other  points  made  in  the  record  are  controlled  by  the  views 
already  set  forth,  and  we  need  not  enlarge  upon  them. 

Judgment  on  the  main  bill  of  exceptions  reversed;  on  the  cross- 
bill affirmed. 


3438.     Cassel  &  Sister  v,  Randall. 

Hnx,  C.  J.  Where  the  plaintiff's  evidence  shows  that  letters  wvre  written 
and  duly  mailed,  properly  addressed  to  the  defendant,  a  presumption 
arises  that  they  were  received.  This  presumption  is  rebuttable,  and  is 
entirely  overcome  by  the  uncontradicted  evidence  of  the  defendant  that 
the  letters  were  never  received.  HamUton  v.  Stetoart,  108  Oa,  476  (34 
S.  E.  123),  and  citations. 

2.  The  duty  of  the  landlord  to  make  repairs  does  not  arise  until  he  has 
knowledge  of  defects.    3%e  tenant,  being  in  possession,  must  notify  the 
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landlord  of  the  need  for  repairs.  Dougherty  v.  Taylor  d  Norton  Co,,  6 
Oa.  App,  776  (63  8.  E.  928) ;  Ocean  Steamship  Co.  v.  Hamilton,  112  Ga. 
901    (38  S.  E.  204) ;   White  V.  Montgomery,  68  Qa.  204. 

3.  Where  the  tenant  and  the  landlord  live  in  different  cities,  and  the  cus- 
tom during  the  tenancy,  for  several  years,  has  been  for  the  tenant  to 
make  needed  repairs  and  charge  the  cost  of  the  repairs  in  the  settle- 
ment of  rent,  the  landlord  has  the  right  to  assume  that  this  custom 
will  continue  during  the  tenancy,  unless  expressly  notified  by  the  tenant 
to  the  contrary. 

4.  The  uncontradicted  evidence  in  this  case  showing  that  the  landlord  did 
not  know  of  the  necessity  for  making  the  repairs,  and  that  the  tenant 
had  been  in  the  habit,  for  several  years,  of  making  all  needed  repairs  on 
the  premises  and  deducting  the  costs  therefor  from  the  rent,  which 
practice  had  been  acquiesced  in  by  the  landlord,  and  the  landlord  had 

•  not  been  informed  by  the  tenant  of  any  discontinuance  of  such  practice, 
the  landlord  was  not  liable  for  any  damage  to  the  property  of  the  ten- 
ant caused  by  want  of  repairs;   and  a  nonsuit  was  properly  awarded. 

Judgment  affirmed. 
Decided  January  15,  1912.     Rehearing  denied  February  27,  1912. 

Action  for  damages;  from  city  court  of  Macon — Judge  Hodges. 
March  26,  1911. 

B.  8.  Wimberly,  for  plaintiffs.    Lane  &  Park,  for  defendant. 


3475.    Taylor  v,  Knowles,  executor. 

Powell,  J.  The  plaintiff's  petition  disclosing  that  if  he  ever  had  a  valid 
cause  of  action  it  had  been  ended  by  an  executed  compromise,  the  court 
did  not  err  in  dismissing  it  on  demurrer. 

Judgment  affirmed. 
BEcmsD  January  15,  1912.    Rehearing  denied  February  27,  1912. 

Action  for  breach  of  warranty;  from  city  court  of  Floyd  county 

—Judge  Reece.    May  10,  1911. 

Henry  Walker,  for  plaintiff. 

Dean  &  Dean,  J.  M.  Hunt,  for  defendant. 


3321.     BUSH  V.  HESSIG-ELLIS  DRUG  CO. 

1.  There  was  no  error  in  striking  the  defendant's  answer.  In  the  absence 
of  any  effort  to  amend  it,  the  averments  of  the  answer  were  too  vague  and 
indefinite  to  present  a  defense,  either  as  a  plea  of  tender  or  as  a  plea 
of  failure  of  consideration. 

2.  There  was  no  error  in  refusing  a  nonsuit.    The  suit  was  upon  an  account 
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for  the  price  of  a  certain  beverage.  The  plaintiff  introduced  in  evi- 
dence, without  objection,  a  tripartite  contract,  signed  by  the  defendant, 
as  "dispenser,"  and  by  the  plaintiff  as  "distributor,"  in  which  the  de- 
fendant agreed  to  purchase  and  dispense  a  certain  quantity  of  such 
beverage,  manufactured  by  the  third  party  to  the  contract.  The  fact 
that  a  third  party  was  the  manufacturer  would  not  relieve  the  defend- 
ant from  his  obligation  to  the  plaintiff  under  this  contract. 
3.  The  court  erred  in  excluding  testimony  offered  by  the  defendant  to  the 
effect  that  the  beverage  purchased  by  him  was  intoxicating.  The  con- 
tract between  the  plaintiff  and  the  defendant  required  the  plaintiff  to 
sell  and  deliver  to  the  defendant  a  non-intoxicating  beverage.  Ordi- 
narily, where  one  purchases  intoxicating  liquor  in  a  State  in  which  the 
sale  of  such  intoxicants  is  authorized  by  law,  and  the  contract  provides 
that  it  is  to  be  performed  in  that  State,  he  is  liable  for  the  purchase- 
price  ;  and  the  fact  that  under  the  contract  the  liquor  is  delivered  to . 
the  purchaser  in  a  State  in  which  the  sale  of  intoxicating  liquors  is  un- 
lawful would  present  no  defense  to  an  action  brought  to  recover  the  pur- 
chase-price. However,  the  ruling  of  the  trial  court,  to  the  effect  that, 
though  the  beverage  sold  might  be  intoxicating,  that  fact  alone  would 
not  relieve  the  defendant  from  paying  for  it  (though  generally  a  correct 
statement  of  law  in  the  abstract),  was  error,  because  the  court  over- 
looked the  provisions  of  the  contract  involved,  which  required  the  de- 
livery of  a  non-intoxicating  beverage. 

Decided  February  20,  1912. 

Complaint ;  from  city  court  of  Miller  county— W.  I.  Geer,  judge 
pro  hac  vice.    January  27,  1911. 

P,  D,  Rich,  for  plaintiff  in  error. 

Bush  &  Stapleton,  contra. 

Russell,  J.  The  Hessig-Ellis  Drug  Company  sued  Bush  upon 
an  account  stated.  The  defendant  pleaded  that  the  goods  shipped 
to  him  were  intoxicating  liquors,  and  that  the  consideration  was 
therefore  illegal.  He  sought  also  to  plead  tender.  By  an  amend- 
ment, which  was  stricken  upon-  demurrer,  he  set  out  certain  repre- 
sentations alleged  to  have  been  made  to  him  by  the  agent  of  the  . 
plaintiff,  in  regard  to  the  non-intoxicating  quality  of  the  beverage 
which  was  the  subject-matter  of  the  contract  between  the  parties, 
and  in  reference  to  a  certificate,  which  it  was  alleged  was  to  be 
forwarded  from  some  officer  of  the  internal-revenue  service.  In  the 
amendment  he  attempted  also  to  plead  a  tender  to  return  the  goods, 
and  failure  of  consideration.  Upon  the  trial  the  court  ruled  out 
certain  testimony  upon  the  subject  of  tender,  and  also  testimony  of 
defendant  to  the  effect  that  "Fan  Taz,"  the  beverage  he  had  pur- 
chased, was  intoxicating,  that  it  was  to  be  sold  from  the  defend- 
ant's soda  fount  as  a  beverage,  and  that,  as  it  was  intoxicating,  it 
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was  valueless  to  the  defendant.  In  regard  to  the  latter  testimony  the 
court  certifies  that  he  did  not  allow  the  testimony,  because,  even 
though  the  article  sold  might  be  intoxicating,  that  fact  in  itself 
would  not  relieve  the  defendant  from  paying  for  it.  The  trial 
residted  in  a  verdict  in  favor  of  the  plaintiff,  for  the  amount  sued 
for.  The  defendant  excepts  to  the  judgment  overruling  his  motion 
for  a  new  trial,  and  to  the  ruling  striking  the  amendment  to  his 
answer. 

1,  2.  With  the  above  statement  of  facts  and  the  rulings  contained 
in  the  headnotes,  no  further  discussion  of  the  first  two  points 
raised  in  the  case  would  be  profitable.  Upon  another  trial  it  may 
be  that  the  defendant  can  file  a  plea  of  tender  conforming  to  the 
legal  requirements;  and  he  may  also  be  in  possession  of  facts 
which  will  enable  him  to  file  a  good  plea  of  failure  of  considera- 
tion; for  if  he  purchased  a  non-intoxicating  beverage  and  can  es- 
tablish that  the  liquid  shipped  to  him  was  intoxicating,  there  would 
be  a  total  faihire  of  consideration,  because  the  contract  introduced 
by  the  plaintiff  deals  wholly  with  a  non-intoxicating  beverage.  It 
is  so  described  in  the  first  statement  of  the  contract. 

3.  According  to  the  certificate  of  the  trial  judge,  the  testimony 
in  regard  to  the  intoxicating  quality  of  the  "Fan  Taz"  was  ex- 
cluded because  the  court  was  of  the  opinion  that,  "even  though 
the  stuff  sold  might  be  intoxicating,  that  within  itself  would  not 
relieve  defendant  from  paying  for  same.''  The  court's  ruling  upon 
the  subject  of  tender  was  correct  (if  for  no  other  reason)  because 
there  was  no  plea  of  tender  after  the  court  had  stricken  the  amend- 
ment. We  think  the  court  erred  in  excluding,  upon  the  ground 
stated,  the  testimony  to  the  effect  that  the  "Fan  Taz"  purchased 
was  an  intoxicating  liquor.  The  defendant  had  tlie  right  to  show, 
if  he  could,  that  the  liquid  shipped  to  him  was  intoxicating;  and 
this  would  have  constituted  a  good  defense.  He  could  perhaps 
have  established  this  fact  even  under  the  denials  of  indebtedness 
contained  in  his  original  answer.  The  first  words  in  the  contract 
introduced  by  the  plaintiff,  and  the  signing  of  which  by  the  defend- 
ant gave  the  plaintiff  a  cause  of  action,  are  "Non-alcoholic  bever- 
ages." In  the  absence  of  a  plea  setting  out  that  this  language  was 
deceptive  and  used  merely  as  a  subterfuge  to  cover  a  sale  of 
intoxicating  liquors,  forbidden  by  law,  these  words  in  the  very 
forefront  of  the  contract  import  a  warranty  that  the  "Fan  Taz" 
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thereafter  mentioned  was  non-alcoholic;  certainly  that  it  was  not 
suflBciently  alcoholic  to  be  intoxicating.  Under  the  ruling  in  the 
Roberts  case,  4  Ga.  App.  207  (60  S.  E.  1082),  it  is  possible  that 
such  a  contract  would  not  be  violated  if  the  beverage  contained 
vegetable  matter  which  required  the  presence  of  alcohol  to  preserve 
it,  and  if  the  percentage  of  alcohol  used  for  that  purpose  was  not 
sufficient  to  produce  intoxication.  But  we  doubt  this,  because  the 
contract  dealt  with  a  beverage,  and,  under  the  provisions  of  the 
general  prohibition  law,  no  alcoholic  intoxicating  beverage  can 
lawfully  be  sold.  It  is  not  to  be  presumed  that  the  defendant, 
who  was  buying  an  article  by  wholesale,  to  sell  it  in  turn  at  re- 
tail, wilfully  intended  to  violate  the  law.  Certainly  if  the  amount 
of  alcohol  in  the  "Fan  Taz"  was  sufficient  to  produce  intoxica- 
tion, so  that  "Fan  Taz"  could  properly  be  said  to  be  not  only 
alcoholic  but  intoxicating  as  well,  the  sellers  would  have  vio- 
lated their  obligation  under  the  contract  to  furnish  the  purchaser 
what  he  contracted  to  buy,  namely  a  non-alcoholic  beverage. 

It  is,  of  course,  settled,  by  numerous  decisions  (see  especially 
Rose  V.  State,  133  Ga.  356-7-8-9,  65  S.  E.  770,  and  citations), 
that  one  who  is  lawfully  engaged  in  interstate  commerce  in  in- 
toxicating liquors  in  one  State  may  sell  and  ship  them  to  persons 
in  another  State,  though  such  sales  be  prohibited  by  law  within 
the  limits  of  the  latter  State;  and  for  this  reason,  among  others, 
the  plea  which  the  defendant  sought  to  interpose  was  properly 
stricken.  The  allegations  of  the  plea  (so  far  as  it  sought  to  set 
up  that  the  contract  was  illegal  and  contrary  to  public  policy) 
presented  no  issuable  defense.  If  the  defendant  had  ordered  in- 
toxicating liquors  to  be  sliipped  by  a  dealer  in  Tennessee,  engaged 
in  interstate  commerce  in  intoxicating  liquors,  and  had  received 
an  intoxicant  of  the  kind  he  ordered,  and  in  accordance  with  the 
terms  of  his  order,  the  debt  would  be  enforceable  against  him,  if  no 
other  reason  appeared  for  its  non-payment  than  that  the  contract 
was  outlawed  as  contrary  to  good  morals  and  the  public  policy  of 
this  State.  The  courts  of  this  State  may  by  comity  enforce  or  refuse 
to  enforce  the  laws  of  a  sister  State,  dependent  upon  whether 
such  laws,  or  contracts  sought  to  be  upheld  under  them,  contra- 
vene the  well-settled  policy  of  Georgia;  but  the  question  witli 
which  we  are  now  dealing  is  controlled  by  the  constitutional  right 
of   Confess   to  regulate   interstate  commerce.     Under   our   own 
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State  constitution  the  Federal  law  takes  precedence  of  ours.  The 
trial  judge  correctly  stated  this  general  abstract  principle  in  his 
ruling  upon  the  testimony,  but  it  was  not  applicable  to  the  case. 
He  erred  in  excluding  testimony  offered  by  the  defendant,  to  the 
effect  that  the  beverage  purchased  was  intoxicating;  because  the 
contract  between  the  plaintiff  and  the  defendant  required  the 
plaintiff  to  sell  and  deliver  to  the  defendant  a  non-intoxicating 
beverage.  The  question  presented  was  not  whether  the  sale  was 
outlawed  because  the  sale  of  intoxicants  is  prohibited  in  Georgia, 
but  simply  a  question  as  to  whether  the  purchaser  had  received 
what  he  ordered.  Ordinarily,  where  one  purchases  intoxicating 
liquor  in  a  State  in  which  the  sale  of  such  intoxicants  is  authorized 
by  law,  and  the  contract  provides  that  it  is  to  be  performed  in  that 
State,  he  is  liable  for  the  purchase-price ;  and  the  fact  that  under 
the  contract  the  intoxicating  liquor  is  delivered  to  the  purchaser 
in  a  State  in  which  the  sale  of  intoxicating  liquors  is  unlawful 
would  present  no  defense  to  an  action  brought  to  recover  the  pur- 
chase-price. However,  the  ruling  of  the  trial  court  to  the  effect 
that,  though  the  beverage  sold  might  be  intoxicating,  that  fact 
alone  would  not  relieve  the  defendant  from  paying  for  it  (though 
generally  a  correct  statement  of  law  in  the  abstract),  was  error 
in  the  present  case,  because  the  court  overlooked  the  provisions 
of  the  contract  involved,  which  required  the  delivery  of  a  non- 
i  ntoxicating   beverage. 

The  defendant  would  not  be  permitted,  under  the  rulings  cited 
in  the  Rose  case,  supra,  to  assert  that  the  contract  was  void  be- 
cause the  sale  of  intoxicating  liquors  in  Georgia  is  prohibited,  if 
he  had  purchased  alcoholic  and  intoxicating  liquors,  but  he  should 
have  been  permitted  to  prove,  under  his  answer  and  the  amend- 
ment which  was  first  filed,  and  which  was  not  stricken,  that  al- 
coholic and  intoxicating  liquor  was  shipped  him  instead  of  the 
non-alcoholic  beverage  which  was  the  subject-matter  of  his  con- 
tract of  purchase.  Of  course,  if  the  judge  had  not  placed  his  rul- 
ing upon  the  ground  which  he  expressly  certifies  by  note,  the  rul- 
ing excluding  the  testimony  might  be  sustained;  because  the  an- 
swer might  have  been  a  mere  conclusion  of  the  witness,  without 
any  facts  upon  which  to  base  such  conclusion.  The  defendant 
would  have  the  right  to  show  that  the  "Fan  Taz"  he  received  was 
intoxicating;  but  to  do  this  there  must  be  definite  evidence  of 
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substantive  facts  or  experiments  from  which  such  a  conclusion 
would  reasonably  arise,  and  not  a  mere  statement  of  opinion  or 
conjecture.  Judgment  reversed.    Pottle,  J.,  not  presiding. 


3341.     MURPHEY  v.  CREAMER. 

1.  Several  assignments  of  error  in  the  motion  for  new  trial  are  withdrawn 
from  consideration  by  the  ruling  of  the  court  below  upon  the  demurrer, 
to  which  no  exception  was  filed.  The  points  presented  by  the  de- 
murrer are  res  judicata.  Even  though  ordinarily  the  same  points 
could  properly  be  presented  by  motion  for  a  new  trial,  the  ruling  on 
the  demurrer,  not  excepted  to,  is  the  law  of  the  case;  and  by  this  law 
the  validity  of  the  assignments  of  error  is  to  be  tested. 

2.  A  ground  of  a  motion  for  a  new  trial  which  purports  to  assign  error 
upon  the  admission  of  testimony  alleged  to  be  objectionable  presents 
nothing  for  the  consideration  of  this  court  upon  review,  unless  it  af- 
firmatively appears  that  the  same  objection  was  made  upon  the  trial. 
**A  ground  of  a  motion  for  a  new  trial,  assigning  error  upon  the  admis- 
sion of  certain  quoted  testimony  over  the  objection  of  the  movant,  with- 
out stating  what  the  objection  was  upon  which  the  trial  judge  ruled,  is 
so  incomplete  that  this  court  can  not  pass  upon  it." 

3.  The  court  did  not  err  in  refusing  to  charge  the  jury  that  the  rights  of 
the  lessee  and  his  assigns  under  a  lease  for  five  years  would  prevail  over 
and  be  superior  to  any  subsequent  rental  from  Parks  (the  landlord) 
to  Creamer. 

4.  The  consideration  of  a  parol  contract  is  not  necessarily  invalid  because 
it  is  not  payable  on  a  definite  day,  for  it  may  be  mutually  imderstood 
that  such  consideration  is  to  be  paid  at  a  time  or  within  a  period  which 
can  be  definitely  ascertained. 

5.  A  contract  is  not  void  for  want  of  mutuality  merely  for  the  reason  that 
it  is  agreed  the  purchase-price  is  to  be  paid  from  the  proceeds  or 
profits  of  a  going  business. 

6.  The  failure  to  except  to  the  ruling  upon  the  demurrer  pointing  out  that 
there  was  a  misjoinder  of  distinct  causes  of  action  precludes  any  ques- 
tion of  the  correctness  of  the  ruling,  when  it  is  sought  to  test  its  cor- 
rectness by  motion  for  a  new  trial.  Even  if  the  ruling  is  error,  it  may 
become  the  law  of  the  case  by  failure  to  except  in  time,  or  by  waiving 
the  right  to  except.  The  excerpt  from  the  charge  to  which  exception  is 
taken,  however,  is  in  the  language  of  the  Supreme  Court  in  Porter  v. 
Johnson,  96  Qa.  146-7  (23  S.  E.  123),  and,  in  view  of  the  defendant's 
waiver  of  the  right  of  exception,  was  not  error. 

7.  The  remaining  assignments  of  error  not  specifically  dealt  with  in  the 
opinion  are  none  of  them  of  suflScient  merit  to  warrant  the  grant  of  a 
new  trial. 

Decided  February  29,  1912. 

Action  for  damages;  from  city  court  of  Richmond  county— 
Judge  W.  F.  Eve.    March  15,  1911. 
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The  petition  alleged,  that  on  January'  10,  1908,  the  plaintiff 
went  into  possession,  as  the  owner,  of  a  certain  wood  and  coal 
yard  in  the  city  of  Augusta,  formerly  known  as  the  wood  and  coal 
yard  of  S.  M.  McKendree  &  Company ;  that  prior  to  the  date  first 
mentioned  it  had  been  owned  by  the  defendant,  Murphey,  either 
in  his  own  right  or  in  connection  with  one  Zachry;  that  the  busi- 
ness, with  all  equipment  and  appurtenances,  was  sold  to  him,  by 
verbal  contract,  for  $2,400,  payment  to  be  made  as  the  sales  of 
the  business  would  warrant,  the  defendant  expressly  agreeing  not 
to  press  pa3rments  during  the  summer  months;  that  the  balance 
of  the  purchase-money  was  to  become  due  within  a  reasonable 
time  after  the  summer  months  were  past,  and  that  delivery  of  the 
property  was  made  to  the  plaintiff  in  accordance  with  these  stip- 
ulations; that  the  plaintiff  paid  $1,465  on  the  purchase-price,  leav- 
ing only  an  unpaid  balance  of  $935;  that  on  July  29,  1908,  the 
defendant  came  to  the  plaintiffs  place  of  business  and  forcibly 
took  possession  of  the  wood-yard  and  all  the  equipment  and  appur- 
tenances, and  the  stock  of  wood  and  coal,  over  the  protest  of  the 
plaintiffs  agent  and  without  any  authority  of  law ;  that  the  prop- 
erty thus  seized  by  the  defendant  was  worth  $2,400,  and  that,  by 
reason  of  its  appropriation,  the  plaintiff  claims  damages  in  the 
sum  of  $1,500.  The  petition  alleged  also  that  the  premises  were 
rented  by  the  plaintiff  from  one  Parks,  and  that  the  invasion  of 
the  premises,  in  violation  of  the  plaintiffs  right  to  the  same, 
was  a  wilful  and  malicious  trespass,  by  reason  of  which  the  plain- 
tiff was  damaged  in  the  sum  of  $250. 

Another  paragraph  of  the  petition  alleged  the  issuance  of  a  pos- 
sessory warrant  by  the  plaintiff  for  the  recovery  of  certain  personal 
property,  including  the  door-key  and  a  bunch  of  keys  which  had 
been  seized  by  the  defendant,  and  the  award  of  the  property,  under 
the  possessory  warrant,  to  the  plaintiff,  whereupon  the  defendant 
sued  out  a  writ  of  certiorari,  which  he  thereafter  allowed  to  be  dis- 
missed. It  was  also  alleged,  that  after  the  decision  of  the  mag- 
istrate in  favor  of  the  plaintiff,  the  defendant  swore  out  a  posses- 
sory warrant  against  the  plaintiff  before  Bennett,  a  justice  of  the 
peace,  alleging  that  the  property  which  was  in  his  (the  defend- 
ant's) own  possession  was  at  that  time  in  the  possession  of  the 
plaintiff;  and  that  this  possessory  warrant  was  sworn  out  solely 
for  the  purpose  of  affording  the  basis  for  a  plea  that  the  prop- 
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erty  described  in  the  possessory  warrant  issued  at  the  instance  of 
the  plaintiff  was  in  the  possession  of  a  constable  of  Bennett's 
court.  The  plaintiff  charged  that  the  certiorari  proceeding  was 
a  malicious  use  of  legal  process,  without  probable  cause,  made 
for  the  purpose  of  delaying  the  plaintiff  in  the  assertion  of  his 
legal  rights,  and  to  retain  possession  of  the  keys  and  books,  so 
as  to  fortify  the  defendant  in  the  seizure  of  the  plaintiff's  busi- 
ness. 

The  plaintiff  also  claimed  damages  in  the  sum  of  $500  for  ma- 
licious prosecution  instituted  by  the  defendant  against  him  upon 
an  accusation  of  trespass,  and  damages  in  the  sum  of  $1,000  for 
profits  which  he  would  have  received  in  the  natural  course  of  trade, 
of  which  he  was  deprived  by  reason  of  the  trespass,  seizure,  and 
dispossession  at  the  hands  of  the  defendant. 

A  demurrer  to  the  plaintiff's  petition  was  overruled,  but  no  ex- 
ception to  this  ruling  was  filed.  The  defendant's  plea  denied 
each  and  all  of  the  several  paragraphs  of  the  petition,  and  was 
amended  so  as  to  allege,  that  what  the  plaintiff  claimed  was  a 
sale  was  merely  a  proposition  to  sell,  that  no  completed  con- 
tract of  sale  was  ever  made,  and  that  the  plaintiff's  possession  of 
the  property  in  question  was  merely  as  agent  for  the  defendant. 
The  plea  also  alleged  that  there  was  probable  cause  for  the  issu- 
ance of  the  warrant,  and  that  all  the  acts  of  the  defendant  were 
in  good  faith,  and  not  actuated  by  malice;  and,  moreover,  that 
the  alleged  contract  was  violative  of  the  statute  of  frauds.  Upon 
the  trial  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  for 
$1,000    actual    damages,    and   $250    punitive   damages. 

E.  H,  Callaway,  for  plaintiff  in  error. 

William  H.  Fleming,  contra. 

Russell^  J.  (After  stating  the  foregoing  facts.)  By  the  de- 
murrer to  the  petition,  which  was  overruled,  the  defendant  as- 
serted: (1)  That  the  petition  sets  out  no  cause  of  action.  (2) 
That  the  petition  is  multifarious,  joining  in  one  suit  more  than 
one  cause  of  action,  and  joining  separate  and  distinct  causes  of 
action  arising  out  of  the  separate  and  distinct  transactions  occur- 
ring at  different  times  and  at  different  places.  (3)  That  there  is 
a  misjoinder  of  causes  of  action,  in  this,  that  the  alleged  cause  of 
action  set  out  in  paragraphs  1,  2,  and  3  is  ex  contractu,  and  the  al- 
leged cause  of  action  set  out  in  paragraphs  4  to  6  are  ex  delicto, 
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and  the  cause  of  action  in  paragraph  7  is  ex  contractu.  (4)  That 
it  aflBrmatively  appears  that  the  personal  property  referred  to  in 
paragraph  1  was  not  the  property  of  the  plaintiff,  and  that  the 
alleged  contract  of  sale  was  void.  (5)  That  the  separate  cause  of 
action  set  out  in  paragraph  4  is  vague  and  indefinite,  and  the 
statement  of  facts  therein  sets  out  no  cause  of  action.  (6)  That 
the  allegations  in  paragraphs  6  and  6  set  forth  no  cause  of  action. 
(7)  That  the  petition  and  the  allegations  in  paragraph  5  do  not 
set  out  a  cause  of  action  or  state  facts  entitling  the  plaintiff  to 
damages  because  the  defendant  sued  out  the  certiorari  therein  re- 
ferred to.  (8)  That  the  facts  set  out  in  paragraph  6  do  not  set 
out  a  cause  of  action.  (9)  That  the  allegations  in  paragraph  7 
do  not  set  out  a  cause  of  action  against  the  defendant ;  the  allega- 
tions are  vague,  indefinite,  and  insufficient  in  law  to  constitute  a 
cause  of  action.  (10)  That  there  is  a  misjoinder  of  causes  of  ac- 
tion; actions  ex  contractu  and  ex  delicto  being  joined  in  one  pe- 
tition. 

1.  It  is  not  necessary  to  rule  upon  the  merits  of  any  of  these 
grounds  of  the  demurrer;  for  no  exception  was  taken  to  the  judg- 
ment overruling  it;  and  thereby  the  ruling  upon  the  demurrer, 
whether  right  or  wrong,  became  the  law  of  the  case.  Lovelace  v. 
Missouri  State  Life  Ins.  Co.,  1  Oa.  App.  446  (58  S.  E.  93).  The 
disposition  of  the  demurrer  only  rendered  it  obligatory  upon  the 
plaintiff  to  prove  the  statements  of  his  petition,  in  order  to  make 
out  a  prima  facie  case.  Appljring  the  doctrine  of  res  judicata,  as 
laid  down  in  the  Lovelace  case,  supra,  as  well  as  in  Georgia  North- 
ern Ry.  Co.  v.  Hutchins,  119  Oa.  510  (46  S.  E.  659),  Ray  v.  An- 
derson, 117  Oa.  136  (43  S.  E.  408),  Savannah,  Florida  &  West- 
ern Ry.  Co.  V.  Renfroe,  115  Oa.  774  (42  S.  E.  88),  and  Roberts 
V.  Ivey,  63  Oa.  623,  to  the  ten  grounds  of  the  demurrer  in  the 
case  at  bar,  it  will  be  seen  that  several  of  the  grounds  of  the  mo- 
tion for  a  new  trial  were  practically  eliminated,  and  present  noth- 
ing for  our  consideration.  This  process  of  elimination  applies  to 
numbers  2,  18,  and  19,  alleging  that  the  verdict  is  contrary  to 
law  and  the  principles  of  equity  and  justice ;  number  5,  as  to  what 
constitutes  a  valid  consideration;  number  6,  as  to  the  definiteness 
of  the  terms  of  the  contract ;  number  7,  as  to  payments  being  made 
out  of  proceeds  of  the  property  conveyed  by  defendant  to  plain- 
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tiff;  and  number  8,  as  to  the  time  when  payments  were  to  be  made 
and  the  source  from  which  the  money  was  to  be  derived. 

2.  Several  of  the  grounds  of  the  motion  for  new  trial  complain 
of  the  admission  of  testimony,  and  state  the  reasons  why  the  testi- 
mony objected  to  should  not  have  been  admitted.  None  of  these 
assignments  of  error  present  anything  for  the  consideration  of 
this  court,  nor  did  they  present  anything  for  the  consideration  of 
the  trial  court  at  the  hearing  of  the  motion  for  new  trial ;  for  the 
reason  that  it  does  not  appear  that  any  objection  now  presented 
was  made  before  the  court  at  the  time  of  the  ruling  complained  of. 
The  statement  in  an  assignment  of  error  that  certain  testimony  is 
objectionable,  and  is  now  objected  to  foe  reasons  therein  stated, 
can  not  be  considered,  unless  it  affirmatively  appears  that  the  trial 
court  ruled  upon  precisely  the  same  objection,  and  that  his  judg- 
ment upon  that  objection  was  error.  Nothing  is  better  settled 
than  that  the  distinct  ground  of  objection  to  testimony  must  be 
clearly  presented,  and  that,  in  default  of  an  explicit  statement 
of  the  ground  of  objection  at  the  time  the  objection  is  interposed, 
the  incorrectness  of  the  court's  niling  is  immaterial,  because  no 
ruling  has  been  properly  invoked  or  required.  Soell  v.  State,  4 
Oa.  App.  340  (61  S.  E.  514).  Where  the  point  upon  which  a  rul- 
ing is  invoked  in  this  court  does  not  affirmatively  appear  to  have 
been  properly  before  the  trial  judge  for  his  consideration,  it  is 
not  error  for  the  judge,  when  passing  upon  a  motion  for  a  new 
trial,  to  disregard  this  ground  of  the  motion  entirely,  because  de- 
fective. "A  ground  of  a  motion  for  a  new  trial,  assigning  error 
upon  the  admission  of  certain  quoted  testimony  over  the  objection 
of  the  movant,  without  stating  what  the  objection  was  upon  which 
the  trial  judge  ruled,  is  so  incomplete  that  this  court  can  not  pass 
upon  it.''  McCray  v.  State,  134  Oa,  416  (68  S.  E.  62,  20  Ann. 
Cas.  101)  This  ruling  disposes  of  the  objections  here  urged  to 
the  admission  of  the  possessory-warrant  proceedings  sued  out  by 
Murphey  against  Creamer,  and  to  the  possessory  warrant  sworn  out 
by  Creamer  against  Murphey,  and  the  statement  of  Billings  which 
Creamer  was  permitted  to  testify  to. 

3.  In  the  third  ground  of  the  motion  for  a  new  trial  the  com- 
plaint is  made  that  the  court  erred  in  refusing  to  charge  the  jury 
(on  the  issue  as  to  whether  Murphey  or  Creamer  had  the  right  of 
possession  as  the  tenant  of  Parks  as  landlord)  that  "the  rights  of 
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the  lessee  and  his  assigns  under  the  original  lease  from  Parks, 
dated  in  January,  1906,  to  S.  M.  McKendree  &  Company,  for  a 
period  of  five  years,  would  prevail  over  and  be  superior  to  any 
subsequent  rental  from  Parks  to  Creamer,  unless  said  written 
lease  had  been  cancelled  or  surrendered/'  It  is  insisted  by  the 
learned  counsel  for  plaintiff  in  error  that.  Parks  having  made  a 
five-year  lease  to  McKendree  &  Company  in  January,  1906,  which 
had  never  been  abrogated,  surrendered,  or  forfeited,  he  was  pre- 
vented from  making  any  oral  lease  or  contract  with  Creamer  for 
the  same  premises  in  January,  1908;  and  that,  for  this  reason, 
the  instruction  requested  should  have  been  given.  Inasmuch  as  it 
appears  that  this  contract  was  not  transferred  to  Murphey  until 
several  months  after  Creamer  had  taken  possession  and  after  he 
had  been  recognized  by  Parks  as  his  tenant,  we  fail  to  see  any  error 
in  the  refusal  to  charge  as  requested.  The  evidence  was  not  undis- 
puted that,  at  the  time  Creamer  claimed  to  have  rented  the  prem- 
ises from  Parks,  Murphey  was  entitled  to  possession  as  tenant  of 
Parks ;  and,  unless  it  had  been  undisputed,  the  judge  would  have 
erred  in  charging  as  requested ;  for  one  of  the  vital  points  in  the 
case  was,  who  was  Parks's  tena;it,— Murphey  or  Creamer;  and  it 
would  not  be  true,  as  a  matter  of  law,  that  the  rights  of  the  as- 
signee of  the  contract  of  rental,  acquired  subsequently  to  Creamer's 
possession,  would  necessarily  have  been  superior  before  the  trans- 
fer, although  they  might  have  been  so  after  the  contract  was  for- 
mally assigned  in  writing. 

4.  The  statement  by  the  court  that  a  promise  or  agreement  to 
pay  a  certain  price  would  be  a  consideration  was  not  erroneous 
or  calculated  to  mislead  the  jury,  when  considered  in  the  light 
of  the  fact  that  it  immediately  followed  an  instruction  upon  the 
subject  of  consideration,  which  had  been  requested,  in  which  the 
jury  were  told:  "The  consideration  of  a  contract  must  be  defi- 
nite as  to  the  amount  or  amounts,  and  the  time  or  times  of  pay- 
ment, so  that  the  seller  can  enforce  his  rights  and  collect  the 
same  by  suit,  if  not  paid  when  due.  A  consideration  which  does 
not  become  due  at  some  time  definite  or  that  can  ba  made  definite 
is  not  a  valid  consideration,  and  will  not  support  a  contract  of 
sale."  It  is  true  that  the  sentence  to  which  exception  is  taken  does 
not  refer  to  the  definiteness  of  time  which  is  essential  in  order  to 
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create  a  contract,  but  that  essential  had  been  referred  tc  so  amply 
before  that  the  jury  could  not  have  been  misled. 

5.     One  of  the  main  grounds  of  objection  urged  in  several  as- 
signments of  error  is  that  the  contract  which  Creamer  attempted 
to  prove  is  a  nudum  pactum,  because  there  is  a  total  absence  of 
mutuality.     It  is  especially  insisted  that  the  contract  is  void  be- 
cause the  only  provision  for  the  payment  of  the  purchase-price  is 
that  it  is  to  be  paid  from  the  proceeds  of  the  business,  and  that 
this  would  be  the  payment  to  Murphey  of  his  own  property,  and 
consequently  no  payment.     We  are  cited  to  the  cases  of  BecUl  v. 
Clark,  71  Oa,  818,  and  Dorsey  v.  Parkwood,  12  Howard  (U.  S.), 
126,  as  authority  for  this  proposition.     We  think  the  trial  judge 
in  this  case  went  to  the  extreme  limit  in  favor  of  the  plaintiff  in 
error  when  he  charged  that  '*a  contract  for  the  payment  of  the 
purchase-price  of  property  from  the  proceeds  of  the  property  it- 
self would  be  inoperative  and  void.^'    He  certainly  did  not  commit 
an  error  when  he  later  instructed  the  jury  that  a  contract  of  pur- 
chase might  be  good  which  contemplated  the  payment  of  the  pur- 
chase-price from  the  profits  of  the  property  purchased.    The  cases 
of  Beall  V.  Clark  and  Dorsey  v,  Parkwood,  supra,  in  our  opinion,  are 
not  in  point  in  this  case.    In  the  Beall  case  a  ihinor  son,  to  whose 
services  a  father  was  entitled,  was  told  by  his  father  that  he  would 
give  him  a  certain  plantation  as  soon  as  he  made  the  money  to  pay 
the  cost  of  it.     The  attempt  to  assert  title  in  behalf  of  the  son 
was  based  upon  the  code  section  which  relates  to  the  parol  gift  of 
real  estate  to  a  child,  and  the  whole  decision  in  the  Beall  case 
rests  upon  the  proposition  that  the  circumstances  were  not  suf- 
ficient to  raise  the  inference  required  by  law  in  such  cases.     Our 
Supreme  Court  draws  a  distinction  between  the  Beall  case  and 
the  Dorsey  case  which  clearly  shows  that  our  court  was  considering 
only  the  question  of  a  parol  gift  of  land  by  a  father  to  his  child. 
In  the  Beall  case   (p.  852)   Justice  Hall  says,  in  regard  to  thfe 
Dorsey  case:     "In  that  case,  the  bargainer  had  no  right  to  the 
services  of  the  bargainee;  in  this  he  had,  yet  the  Supreme  Court  of 
the  *  United   States  held,   without   dissent  upon   the   part   of  any 
of  its  members,  that  'an  agreement  whereby  the  purchaser  of  a 
plantation  bound  himself  ^  by  writing,  as  appears  from  the  record, 
*to  transfer  to  his  son-in-law  one  half  of  the  plantation,  slaves, 
cattle  and  stock,  as  soon  as  the  son-in-law  should  pay  for  one  half 
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of  the  cost  of  said  property,  either  with  his  own  private  means 
or  with  one  half  of  the  profits  of  the  plantation,  was  deficient  in 
mutuality/    The  son-in-law  was  not  bound  to  render  any  services 
nor  pay  any  money."     An  examination  of  the  Dorsey  case  shows 
that  several  legal  considerations  influenced  the  decision  besides 
the  lack  of  mutuality  in  the  contract  between  Dorsey  and  Park- 
wood.    While  the  portion  of  the  headnote  quoted  by  Justice  Hall 
might  lead  to  the  conclusion  that  lack  of  mutuality  alone  controlled 
the  decision,  it  must  be  borne  in  mind  that  there  was  absolutely  no 
time  fixed  for  the  stipulated  payment  of  half  of  the  purchase- 
price,  and  that  the  court  stated,  as  reasons  for  denial  of  the  decree 
for  specific  performance,  that  the  plaintiff,  if  bound  at  all,  had 
shown  no  performance  or  offer  of  performance  after  an  interval  of 
27  years,  and  also  that  there  was  a  release.    However,  the  plaintiff 
in  error  in  the  present  case  can  not  complain  of  the  charge  of  the 
court  upon  this  point,  because  the  judge  did  instruct  the  jury,  in 
one  portion  of  his  charge,  that  if  they  found  Creamer^s  payments 
were  to  be  confined  exclusively  to  the  proceeds  of  the  property 
transferred,  that  would  be  no  consideration,  and  there  would  be 
ia  lack  of  mutuality.     Of  course,  in  charging  the  converse  of  this 
proposition,  the  court  was  correct  in  telling  the  jury  that  if  the 
contract  was  for  a  specific  amount,  and  was  not  limited  to  the  prop- 
erty transferred,  then  there  would  be  mutuality,  and  the  contract 
would  be  binding.    It  is  evident  that  the  use  of  the  word  "definite" 
did  not  mislead  or  confuse  the  jury,  because,  from  the  context,  it 
is  quite  apparent  that  the  judge  was  referring  to  the  oral  argu- 
ment in  behalf  of  the  defendant,  rather  than  to  the  pleadings  filed 
in  his  defense.     There  can  be  no  mistaking  that  it  was  argued 
there,  as  it  has  been  ably  insisted  here,  on  the  part  of  the  then  de- 
fendant, that  the  contract  as  to  the  property  which  Creamer  claimed 
to  have  bought  was  void  for  lack  of  mutuality;  because  the  judge 
proceeded  to  tell  the  jury  that  if  payment  under  the  proposed  con- 
tract "was  limited  to  the  proceeds  of  the  property  sold,  the  seller 
would  be  paying  himself  exclusively  out  of  his  own  property,  and 
there  would  be  nothing  assumed  by  the  party  on  the  other  side." 
The  judge,  in  our  opinion,  did  not  err  in  adding,  in  response  to  a 
direct  question  propounded  by  the  foreman  of  the  jury  in  asking  for 
instructions,  that  the  lack  of  mutuality  would  be  confined  to  the 
property  actually  transferred,  and  not  the  proceeds  from  other 
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sources  in  the  furtherance  of  the  business.  In  other  words,  the  test 
is:  Was  there  liability  for  the  amount  specified  in  the  contract? 
According  to  Creamer's  testimony^  he  was  boimd  in  any  event  to 
pay  $2,400.  He  agreed  for  Murphey  to  sell,  for  $1,465,  a  certain 
portion  of  the  assets,  some  of  which  he  distinctly  testified  were  of 
no  use  to  him  in  the  business;  and,  while  there  is  no  direct  evi- 
dence that  he  would  not  have  been  able  to  procure  from  some  out- 
side source,  by  pledging  his  assets,  and  by  borrowing  on  personal 
security,  or  otherwise,  the  remainder  due  upon  the  purchase-price 
of  $2,400,  still,  granting  for  the  sake  of  the  argument  that  the  re- 
mainder of  the  purchase-price  was  to  be  paid  by  the  close  of  the  next 
season,  from  the  profits  of  the  business,  the  sale  is  not  for  that 
reason  void  for  want  of  mutuality.  Conceding  that  the  fact  that 
there  will  be  profits  is  uncertain,  still  if  the  purchase-price  is  not 
paid  when  the  limit  fixed  for  payment  has  arrived,  the  purchaser 
becomes  liable  for  the  unpaid  purchase-price,  and  judgment  can  be 
recovered  against  him.  The  mere  stipulation  that  the  payment  is 
to  be  made  from  profits  would  not  of  itself  necessarily  evidence  that 
the  purchase-price  would  not  be  paid,  or  even  that  it  would  not  be 
paid  from  the  profits,  nor  would  it  necessarily  evidence  that  pay- 
ment from  the  profits  of  the  property  sold  would  be  only  payment 
to  the  seller  of  his  own.  A  sale  may  be  perfectly  valid  and  yet  con- 
template that  the  payments  are  to  be  made  exclusively  from  profits 
in  the  articles  sold,  where  it  is  imderstood  and  agreed  that  the 
services  and  skill  of  the  purchaser  are  necessary  to  carry  on  a  go- 
ing business.  According  to  the  testimony  of  Creamer,  the  profits 
of  the  successor's  business  and  the  consequent  payments  were  de- 
pendent not  only  upon  his  business  judgment  and  efficient  man- 
agement, but  were  made  possible  by  his  actual  physical  participa- 
tion in  the  labor  necessary  to  carry  on  the  wood  apd  coal  business. 
The  jury  had  the  right  to  take  this  view  of  the  matter.  A  case 
could  be  imagined  where  a  salesman  whose  services  were  actually 
worth  a  large  monthly  salary  might  take  a  small  stock  of  merchan- 
dise, and,  with  sufficient  financial  support,  and  by  furnishing  his 
services  at  much  less  than  their  market  value,  earn  such  profits  in 
the  business  as  would  more  than  pay  the  purchase-price  of  the  orig- 
inal stock  of  goods  with  the  difference  between  the  actual  monetary 
value  of  his  service  in  drawing  trade  and  making  profitable  sales 
and  the  much  smaller  amount  actually  drawn  out  by  himself  for 
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living  expenses.  In  such  a  case  it  could  not  be  said,  if  the  pur- 
chaser built  up  the  business  and  paid  the  former  owner  all  he  con- 
tracted to  pay  that  he  should  pay  him  more,  or  that  the  business 
still  belonged  to  the  former  owner  because  the  stipulated  purchase- 
price  had  been  paid  from  profits  on  a  stock  of  goods  which  was,  at 
the  time  of  the  contract,  his  exchisive  property.  In  our  opinion,  the 
purchase-price  may  be  paid  out  of  the  proceeds  of  a  resale  of  specific 
property,  even  though  the  property  be  realty ;  and  a  valid  contract 
of  sale  may  be  made  and  pass  title,  when  the  three  following  essen- 
tial ingredients  are  shown :  (a)  intention  to  pass  title ;  (6)  delivery 
in  pursuance  to  the  agreement;  (c)  the  undertaking  of  the  vendee 
to  bestow  his  time  and  skill  in  making  advantageous  sales,  such  as 
making  retail  sales  of  goods  bought  by  him  in  bulk,  in  case  personal 
property  is  the  subject-matter  of  the  contract,  or  the  making  of 
advantageous  sales  by  proper  advertisement,  settlement,  promotion, 
and  subdivision,  in  case  of  a  contract  for  the  sale  of  land. 

6.  Under  the  evidence  in  this  case  one  of  the  issues  was  whether 
Murphey's  motive  in  having  Creamer  arrested  under  the  warrant 
for  trespass  was  to  have  him  punished  for  a  violation  of  the  law,  or 
whether  it  was  his  object,  by  means  of  the  criminal  prosecution,  to 
compel  Creamer  to  surrender  to  him  the  property  in  dispute.  This 
issue  was  to  be  determined  by  the  jury,  and  the  excerpt  from  the 
judge^s  charge  upon  the  subject  of  malicious  abuse  and  malicious 
use  of  legal  process  was  not  prejudicial  to  the  plaintiff  in  error. 
Even  if  the  judge  did  not  distinctly  classify  the  pending  action,  he 
properly  distinguished  the  malicious  abuse  of  legal  process  from 
malicious  use  of  legal  process,  in  the  identical  language  employed 
by  Chief  Justice  Simmons  in  Porter  v.  Johnson,  96  Ga.  146-7  (23 
S.  E.  123).  Otherwise  than  as  pointed  out  in  the  opinion  in  that 
case,  an  action  for  malicious  use  of  legal  process  seems  to  differ  from 
one  for  malicious  abuse  of  like  process  mainly  in  the  fact  that  where 
a  malicious  use  of  legal  process  is  alleged,  it  must  also  be  alleged 
that  the  suit  upon  which  the  action  is  based  has  terminated,  while 
in  the  case  of  malicious  abuse  of  legal  process  an  averment  to  that 
effect  is  unnecessary'.  MulHns  v.  Matthews,  122  Ga^  286  (50  S.  E. 
101)  ;  King  v.  Yarbray,  136  Ga.  212  (71  S.  E.  131).  Even  if  there 
was  a  misjoinder,  the  overruling  of  the  demurrer  presenting  that 
objection  not  being  excepted  to,  the  judgment  upon  that  point  be- 
came the  law  of  the  case;  and  for  this  reason,  though  the  allega- 
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tions  of  the  plaintifFs  petition  should  set  forth  a  case  of  malicious 
use  of  legal  process,  as  well  as  declare  upon  a  malicious  abuse  of 
legal  process,  the  actions  could  be  properly  joined. 

7.  Without  entering  upon  a  discussion  of  the  remaining  grounds 
of  the  motion  for  a  new  trial  (each  of  which  we  have  carefully 
weighed),  it  suffices  to  say  that  none  of  the  errors  assigned  would 
authorize  the  grant  of  a  new  trial.  It  is  plain  tliat  the  modification 
or  qualification  of  the  judge's  instruction  (as  to  the  necessity  that 
the  alleged  contract  of  sale  should  fix  a  definite  time  for  payment), 
to  the  effect  that  where  no  definite  time  is  fixed  payment  shall  be 
made  in  a  reasonable  time,  was  not  error.  An  abundance  of  authori- 
ties sustain  the  proposition  that  it  is  not  essential  that  a  definite 
day  of  payment  shall  be  fixed  by  the  contract;  and  where  pay- 
ment is  to  be  made  within  a  specific  period  of  time,  it  is  only  nec- 
essary that  payment  shall  be  actually  made  before  the  expiration 
of  that  period;  and  such  a  stipulation  does  not  invalidate  the  con- 
tract of  purchase.  The  jury  appears  to  have  taken  a  view  of  the 
evidence  which  fully  authorized  their  finding,  though  an  inference 
directly  to  the  contrary  was  authorized.  The  charge  of  the  court 
fully  presented  the  contentions  of  the  parties,  and,  upon  the  con- 
trolling principles  of  law  involved,  was  as  fair  to  the  plaintiff  in 
error  as  he  had  any  right  to  expect.  The  major  portion  of  the  in- 
structions requested  were  fully  covered  by  the  general  charge;  and 
where  the  instruction  embodied  in  the  request  was  wholly  refused, 
it  is  apparent  that  the  refusal  was  properly  based  upon  the  fact 
that  the  request,  while  embodying  a  correct  principle  of  law,  was 
not  applicable  to  the  evidence  adduced  upon  the  trial.  The  as- 
signment of  error  which  complains  of  the  judge's  refusal  to  instruct 
the  jury,  as  requested,  that  the  rights  of  McKendree  &  Company, 
and  their  assigns,  under  Parks's  written  lease,  would  prevail  ov.er 
Parks's  rental  to  Creamer,  affords  an  example  typifying  more  than 
one  of  these  assignments  of  error.  The  request  in  that  instance 
would  not  have  been  authorized  by  the  evidence.  Tt  was  undisputed 
that  the  lease  had  not  been  assigned  to  Murphey  at  the  time  that  the 
present  cause  of  action  arose.  It  may  also  be  said,  as  to  the  qualifi- 
cation placed  by  the  presiding  judge  upon  the  instructions  requested, 
that  they  appear  to  be  authorized  in  every  instance. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 


Digitized  by  VjOOQ IC 


604  OCTOBER  TERM,  1ft  1 1.  MQ  Q^ 

3529.    Morton  v.  City  of  Rome. 

Hill,  C.  J.  1.  "  The  writ  of  certiorari  can  not  be  used  to  bring  in  question 
the  legal  existence  of  the  court  to  which  the  writ  is  directed.**  Baas 
V.  Milledgeville,  122  Oa.  177   (50  S.  E.  59). 

2.  There  waa  no  error  in  refusing  to  sanction  the  application  for  the  writ 

of  certiorari.  Judgment  affirmed. 

Decided  Januabt  15,  1912.    Reheabino  denied  Mabch  2,  1912. 

Certiorari;  from  Floyd  superior  court— Judge  Maddox.     May 
27,  1911. 
Henry  Walker,  for  plaintiff  in  error.    Max  Meyerhardt,  contra. 

ON  MOTION  FOR  REHEARING. 

Hill,  C.  J.  The  ruling  embodied  in  the  first  paragraph  of  the 
decision  conclusively  decides  this  case  and  renders  unnecessary  a  dis- 
cussion of  the  other  questions  raised. 

In  one  of  the  grounds  of  the  petition  for  certiorari  it  is  insisted 
that  the  recorder's  court  of  the  city  of  Rome  does  not  exist,  hav- 
ing been  abolished  on  August  10,  1909.  In  this  view  of  the  case  it 
was  entirely  immaterial,  in  the  consideration  of  the  certiorari  by 
the  judge  of  the  superior  court,  whether  the  charter  of  the  City  of 
East  Rome  still  exists  or  has  been  repealed.  It  is  strenuously  in- 
sisted by  counsel  for  the  plaintiff  in  error  that  the  act  which  sought 
to  include  the  territory  embraced  in  the  City  of  East  Rome  within 
the  corporate  limits  of  Rome  was  ineffectual  for  that  purpose,  be- 
cause the  legislature,  six  days  after  the  passage  of  that  act,  passed 
an  act  amending  the  charter  of  East  Rome;  and  it  is  also  insisted 
that  the  assumption  that  the  charter  of  East  Rome  has  been  re- 
pealed, in  the  opinion  of  the  Supreme  Court  in  Ivey  v.  Rome,  129 
Oa,  286  (58  S.  E.  853),  is  mere  obiter,  because  the  question  was 
not  directly  presented  or  involved,  and  we  are  asked  to  certify  this 
question  to  the  Supreme  Court.  Under  the  terms  of  the  constitu- 
tional amendment  creating  this  court,  we  are  not  permitted  to  use- 
lessly certify  questions  to  the  Supreme  Court.  It  is  only  when  an 
answer  to  the  certified  question  is  material  to  the  proper  determina- 
tion of  the  cause  that  we  are  permitted  to  certify  questions  for  in- 
structions. Since  the  Supreme  Court  decided  in  Bass  v.  Milledge- 
ville,  122  Oa.  177  (50  S.  E.  59),  that  the  writ  of  certiorari  can 
not  be  used  to  bring  in  question  the  legal  existence  of  the  court  to 
which  the  writ  is  directed,  the  judge  of  the  superior  court  was  nec- 
essarily compelled  to  refuse  to  sanction  the  writ  of  certiorari.  The 
application  for  rehearing  is  denied. 
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3653.    Mallooh  &  Co.  r.  Kicklighter, 

Kttbbell,  J.  1.  The  assignmente  of  error  alleging  that  certain  inBtmctions 
of  the  court  were  not  authorised,  and  were  "otherwise  illegal,"  are  not 
supported  by  the  record.  The  evidence  authorized  the  instructions  given ; 
and  if  these  instructions  were  for  any  other  reason  illegal,  the  allega- 
tion that  they  were  "otherwise  illegal"  is  too  general  to  present  any 
point  for  the  consideration  of  this  court. 

2.  The  evidence  authorized  the  court  to  instruct  the  jury  that  wherever 
there  is  a  breach  of  contract,  the  party  injured  by  the  breach  is  bound 
to  make  reasonable  efforts  to  minimize  his  damages,  and  that  if,  in  this 
case,  there  was  a  breach  or  breaches  of  the  contract,  by  Malloch  &  Com- 
pany, it  was  Kicklighter's  duty,  if  he  could,  to  minimize  his  damages. 

3.  The  question  as  to  whether  the  plaintiff,  by  agreeing  that  certain  cot- 
ton be  handled  by  the  defendants  as  factors,  for  the  account  of  and  under 
the  direction  of  the  bank,  which  had  a  title  to  the  cotton  by  reason  of 
ownership  of  the  bills  of  lading,  surrendered  any  rights  claimed  by  him, 
or  which  he  may  have  had,  due  to  a  breach  of  a  prior  contract  with  the 
same  factors,  was  an  issue  of  fact,  and  was  properly  submitted  by  the 
court  to  the  jury  for  determination.  Nor  did  the  court  err  in  instruct- 
ing the  jury,  in  this  connection,  that  a  surrender  of  the  plaintiff's  pre- 
existing rights,  growing  out  of  a  breach  of  the  contract  by  the  factors, 
would  not  necessarily  arise,  unless  the  plaintiff  expressly  or  impliedly 
agreed  that  if  they  handled  the  cotton  he  would  surrender  his  claim 
against  them. 

4.  It  was  the  duty  of  the  court  to  construe  for  the  jury  the  written  memo- 
randum in  evidence,  and  the  court  did  not  err  in  instructing  them,  in 
that  connection,  that  such  memorandimi  of  remarks  was  not  in  and  of 
itself  an  express  release  of  the  plaintiff's  demands. 

Judgment  affirmed. 
Decided  Febbuabt  12,  1912.     Reheabinq  denied  March  2,  1912. 

Complaint;  from  city  court  of  Savannah — Judge  Davis  Freeman. 

June  26,  1911. 

Adams  &  Adams,  for  plaintiffs  in  error. 

A.  L,  Alexander,  Osborne  &  Lawrence,  contra. 


3697.    Gray  &  Dudley  Hardware  Company  t;.  Cornelia  Furni- 
ture Company. 

Pottle,  J.     Under  the  ruling  of  this  court  in  Brown  v.  Pickett,  3  Ga.  App. 
564,  the  court  erred  in  refusing  to  sustain  the  certiorari. 

Judgment  reversed. 
Decided  February  12,  1912.    Rehearing  denied  March  2,  1912. 

Certiorari ;  from  Habersham  superior  court— Judge  J.  B.  Jones. 

August  17,  1911. 
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McMillan  &  Erwin,  W.  5.  Paris,  for  plaintiflE  in  error. 
J.  C.  Edwards,  R,  C,  Ramey,  contra. 


3411.    WESTERN  UNION  TELEGRAPH  CO.  r.  FORD. 

1,  2.  This  court  held,  when  the  case  was  here  on  exception  to  the  judgment 
overruling  the  demurrer  to  the  petition,  that  the  allegations  of  the  peti- 
tion made  a  cause  of  action.  On  the  trial  these  allegations  were  sub- 
Htantially  proved. 

3.  Where  the  issue  is  as  to  the  reasonable  probability  of  saving  an  eye  af- 
fected with  corneal  ulcer,  and  this  is  provable  only  by  expert  evidence, 
the  opinion  of  an  expert,  based  on  his  own  experience  and  knowledge  ac- 
quired from  statistics,  that  seventy  per  cent,  of  eyes  affected  like  the 
plaintiff's  eye  are  saved  by  treatment  applied  in  ten  or  twelve  hours  af- 
ter the  premonitory  symptoms  first  occur,  is  competent  evidence. 

4.  Where  a  contract  requires  written  presentation  of  a  claim  within  sixty 
days,  the  filing  of  a  suit,  and  service  thereon  within  sixty  days,  will  suf- 
fice as  a  written  presentation  of  the  claim,  provided  the  allegations  of 
the  petition  sufficiently  inform  the  defendant  of  the  identity,  nature,  and 
extent  of  the  claim;  and  this  is  true  although  the  suit  may  have  been 
withdrawn  or  dismissed  after  filing  and  service,  and  another  suit  for 
the  same  cause  of  action  renewed  within  the  statutory  limitation.  SuflH- 
cient  notice  of  the  claim  having  been  once  given,  the  effect  of  the  notice 
is  not  destroyed  by  the  subsequent  exigencies  of  pleading. 

5.  The  excerpts  from  the  charge,  taken  in  connection  with  the  general  in- 
structions, contain  no  material  error.  The  charge,  as  a  whole,  clearly 
presented,  as  the  true  standard  of  diligence,  ordinary  care  in  the  trans- 
mission and  delivery  of  the  telegram  after  its  reception  by  an  agent  of 
the  defendant  charged  with  that  duty.  The  words  "ordinary  care**  are 
self-explanatory,  and  the  failure  to  define  their  meaning,  in  the  absence 
of  a  timely  written  request,  is  not  reversible  error. 

6.  Where  the  evidence  demands  the  finding  that  a  named  jjerson  was  the 
agent  of  the  defendant,  the  trial  judge  is  not  requipd  to  define  the 
legal  meaning  of  the  term  "agency,"  or  to  submit  to  the  jury  the  ques- 
tion of  agency  as  an  issue  under  the  evidence. 

7.  Under  the  evidence  it  was  wholly  immaterial  whether  the  day  on  which 
the  telegram  was  received  for  transmission  was  a  legal  holiday.  Ir- 
respective of  that  question,  the  jury  were  authorized  to  infer  that  the 
message  could  have  been  transmitted  and  delivered  to  the  addressee. 
Besides,  the  defendant  company,  having  received  the  message  on  a  legal 
holiday,  was  under  the  duty  of  using  ordinary  care  in  transmitting  and 
delivering  it  promptly. 

8.  No  material  error  of  law  appears;  and  while  the  evidence  in  support 
of  the  verdict  is  not  free  from  doubt  and  is  not  entirely  satisfactory,  yet 
this  court  can  not  say  there  was  no  evidence  from  which  the  jury,  the 
exclusive  arbiters  of  the  facts,  could  not  reasonably  have  concluded  that 
the  defendant  was  liable  in  damages. 

Decided  February  24,  1912.     Rkiikarixo  denied  March  2,  1912. 
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Action  for  damages ;  from  city  court  of  Moultrie — Judge  McKen- 
zie.    April  22,  1911. 

When  this  case  was  previously  before  this  court  the  judgment  of 
the  lower  court,  dismissing  the  petition  on  general  demurrer,  was 
reversed,  it  being  the  opinion  of  this  court  that  the  allegations  of 
the  petition  set  forth  a  cause  of  action.  Following  this  decision  a 
trial  was  had,  and  a  verdict  was  rendered  for  the  plaintiff,  for 
$5,000;  the  defendants  motion  for  a  new  trial  was  overruled,  and 
the  case  is  here  for  review.  The  allegations  of  the  petition  are 
fully  set  out  in  the  opinion  of  the  court  on  the  demurrer.  West- 
ern Union  Telegraph  Co.  v.  Ford,  8  Oa,  A  pp.  514  (70  S.  E.  65). 
It  is  necessary,  however,  to  give  a  brief  statement  of  the  allegations, 
as  well  as  a  substantial  statement  of  the  evidence,  in  order  that  the 
questions  raised  may  be  clearly  understood,  and  that  it  may  be  seen 
whether  the  allegations  as  made  were  proved. 

The  plaintiff  alleges,  that  she  was  suffering  from  an  affection 
of  the  eye  known  as  "purulent  conjunctivitis,  there  being  symptoms 
of  iritis."  She  was  under  treatment  for  this  affection  by  a  special- 
ist who  resided  at  Moultrie,  Georgia.  This  specialist  informed 
plaintiff  and  her  husband  that  should  iritis  set  in,  a  corneal  ulcer 
would  form  on  the  eye,  and,  unless  promptly  stopped,  it  would 
spread  to  the  vision  and  cause  the  loss  of  the  eye,  and  he  described 
to  them  the  premonitory  symptoms  of  corneal  ulcer,  so  that  they 
would  recognize  it  and  know  when  to  send  for  him  promptly. 
About  5  o^clock  on  the  morning  of  July  5,  1909,  plaintiff  felt  these 
premonitory  s^-mptoms.  She  thereupon  immediately  caused  her 
husband  to  send  a  message  by  hand  through  the  country  to  Dr. 
Odum,  who  was  treating  her,  in  connection  with  the  specialist,  for 
this  eye  trouble,  and  who  lived  at  Barney,  Ga.,  with  a  request  that 
he  send  a  message  to  the  specialist,  asking  him  to  come  to  her  resi- 
dence. There  is  no  telegraph  office  at  Barney,  so  this  message  was 
telephoned  by  Dr.  Odum  from  Barney  to  Quitman,  Ga.,  and  there 
delivered  to  the  defendant  company,  this  being  the  usual  way  that 
messages  intended  to  be  telegraphed  from  Quitman  were  transmit- 
ted from  Barney  to  Quitman.  Between  8  and  9  o'clock  on  the 
same  morning  the  message  was  delivered  by  Dr.  Odum  to  the  de- 
fendant at  Quitman,  and  was  as  follows:  "Barney,  Ga.,  July  5. 
Dr.  Jenkins,  Moultrie,  Ga.  Come  out  to  J.  M.  Ford's  place. 
[Signed]  Dr.  Odum.''    It  is  alleged,  that  this  telegram  could  have 
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been  delivered  by  ordinary  diligence  within  fifteen  minutes  after 
the  receipt  thereof  to  Dr.  Jenkins,  the  addressee,  as  Moultrie  was 
within  fifty  miles  of  Quitman  by  wire;  that  the  defendant  company 
negligently  failed  to  deliver  this  message  to  the  addressee  until 
10.30  o'clock  on  the  morning  of  July  6,  a  delay  of  more  than 
twenty-five  hours ;  that  if  the  message  had  been  delivered  promptly. 
Dr.  Jerkins  "could  and  would  have  immediately  gone  to  petitioner's 
house,  and  he  would  have  at  once  stopped  the  spread  of  the  ulcer 
before  it  reached  the  vision  of  the  eye,  and  would  have  saved  pe- 
titioner's said  right  eye."  On  receiving  the  telegram  he  did  go  to 
plaintiff's  house,  and,  although  he  succeeded  in  arresting  the  prog- 
ress of  the  ulcer,  it  had  in  the  last  twenty-four  hours  immediately 
preceding  his  arrival  made  such  progress  that  the  vision  of  the  right 
eye  was  destroyed,  making  it  necessary  to  have  the  eye  removed  to 
prevent  the  loss  of  the  other  eye.  Dr.  Jerkins  lived  in  the  city  of 
Moultrie.  His  residence  and  office  was  within  400  yards  of  the 
defendant's  office  in  Moultrie.  He  was  at  his  office  and  residence  all 
day  on  July  5,  and  the  message  could,  in  the  exercise  of  ordinary 
care,  easily  have  been  delivered  to  him  early  on  the  morning  of 
July  5  in  ample  time  for  him  to  have  gone  to  petitioner's  home 
and  arrested  the  progress  of  the  disease,  and  if  he  had  received  the 
message,  he  would  have  gone  to  her  and  have  arrested  the  disease 
and  saved  her  eye.  Except  for  the  fact  that  she  was  relying  on  the 
defendant  to  promptly  transmit  the  message,  she  could  and  would 
have  made  other  arrangements  to  secure  the  prompt  attendance  of 
the  specialist,  and  she  seeks  to  recover  damages  for  the  negligent 
failure  of  the  telegraph  company  to  transmit  and  deliver  the  mes- 
sage to  the  specialist,  whereby  he  was  prevented  from  earlier  at- 
tendance and  earlier  treatment  of  her  eye,  claiming  that  this  negli- 
gence was  the  proximate  cause  of  the  loss  of  her  eye.  She  claims 
damages  not  only  for  the  loss  of  the  eye,  but  for  mental  anguish 
and  physical  pain  which  she  suffered  from  the  progress  of  the  ul- 
cer, and  the  mortification  she  will  suffer  from  the  loss  of  her  eye 
during  her  entire  life;  from  the  resulting  danger  to  the  other 
eye,  and  from  the  apprehension  that  she  will  become  permanently 
blind.  An  amendment  to  the  petition  alleged,  that  the  message  in 
question  was  delivered  to  the  defendant  company  at  Quitman, 
Ga.,  between  9  and  10  o'clock  on  the  morning  of  July  5,  1909,  and 
also  that  the  ulcer  reached  the  condition  by  and  from  which  the 
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vision  of  the  eye  was  destroyed  after  12  o'clock  on  the  night  of  July 
5,  and  that  if  the  message  had  been  delivered  to  Dr.  Jerkins  at 
any  time  prior  to  8  o'clock  on  that  night,  he  would  have  responded 
to  the  telegram,  would  have  come  to  petitioner's  home,  would  have 
stopped  the  spread  of  the  ulcer  before  it  reached  the  vision  of  the 
eye,  and  could  and  would  have  saved  petitioner's  eye. 

It  was  not  controverted  that  the  plaintiff  was  suffering  from  an 
affection  of  the  eye  as  described ;  that  on  Friday  night,  July  2,  Dr. 
Jerkins  discovered  the  premonitory  symptoms  of  corneal  ulcer,  and 
warned  her  and  her  husband  at  that  time  that  if  it  developed  and 
was  not  promptly  checked,  it  would  destroy  the  vision  of  the  eye; 
that  she  felt  these  premonitory  symptoms  on  Monday,  July  5,  about 
5  o'clock  a.  m.,  and  that  her  husband  wrote  a  note  to  Dr.  Odum  and 
sent  it  to  Barney,  where  Dr.  Odum  lived,  six  miles  away,  and 
Dr.  Odum  communicated  this  message  to  one  Harrell,  who  was  the 
representative  of  the  South  Georgia  Railroad  Company  at  Quit- 
man, asking  him  to  send  the  message  to  Dr.  Jerkins.  Here  appears 
the  first  conflict  in  the  evidence.  Dr.  Odum,  for  the  plaintiff,  tes- 
tified, that  he  communicated  this  message  to  Harrell  between  7  and 
8.30  o'clock,  certainly  not  as  late  as  10  o'clock  on  the  morning  of 
July  5 ;  that  while  he  did  not  advise  Harrell  of  Mrs.  Ford's  condi- 
tion and  the  danger  that  might  result  from  delay,  he  nevertheless 
urged  upon  him  the  prompt  sending  of  the  message.  Harrell  tes- 
tified, for  the  defendant,  that  he  received  this  telephone  communi- 
cation from  Dr.  Odum  at  10.20  o'clock  Monday  morning;  that 
upon  receipt  of  the  message  he  noted  the  time  of  its  reception,  by  a 
pencil  memorandum  made  upon  a  carbon  copy  of  the  telegram ;  that 
when  he  received  the  message  from  Dr.  Odum,  he  told  him  that 
the  day  was  being  observed  as  a  legal  holiday,  and  that  it  was  doubt- 
ful if  the  message  could  be  forwarded.  Dr.  Odum  denied  that  Har- 
rell stated  to  him  at  that  time  that  it  was  a  legal  holiday,  or  that 
it  was  doubtful  if  the  message  could  be  sent ;  but  testified  that  Har- 
rell did  make  this  statement  when  he  called  him  the  second  time,  at 
2  o'clock,  to  ascertain  if  the  message  had  been  sent.  Dr.  Odum 
testified,  however,  that  he  knew  that  the  day  was  a  legal  holiday. 
There  is  no  telegraph  office  at  Barney.  The  South  Georgia  Rail- 
road Company  had  a  private  telephone  line  operating  between  Bar- 
ney and  Quitman.  If  a  person  at  Barney  desired  to  send  a  tele- 
gram  over   the   Western   Union   Telegraph    line   from    Quitman, 
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hd  could  give' it  to  the  agent  of  the  South  Georgia  Railroad  Com- 
pany at  Barney,  and  this  agent  would  collect  from  him  the 
toll  charged  by  the  telephone  line  for  communicating  the  message 
to  the  tielegraph  operator  at  Quitman,  and  would  also  collect  the 
amount  of  the  message  that  would  have  to  be  paid  to  the  telegraph 
company  at  Quitman  for  forwarding  the  message  over  its  line.  The 
agent  of  the  railroad  company  at  Barney,  upon  receiving  this  mes- 
sage, would  call  up  the  agent  of  the  South  Georgia  Railroad  Com- 
pany at  Quitman,  who  in  this  case  was  Harrell,  and  communi- 
(*ate  the  message  to  be  sent,  and  this  agent  of  the  railroad 
company  at  Quitman  would  write  out  the  message  on  a  blank  of  the 
telegraph  company  and  send  it  to  the  telegraph  oflBce  for  trans- 
mission, or  call  up  the  telegraph  office  and  have  it  send  a  messen- 
ger for  the  message.  In  the  present  instance  Dr.  Odum  went  to  the 
deik)t  of  the  South  Georgia  Railroad  Company  at  Barney,  and  tried 
to  get  the  agent  to  call  up  Harrell  at  Quitman.  The  agent  endeav- 
ored to  do  so,  but  could  not  get  him  over  the  telephone.  Dr.  Odiun 
thereupon  called  up  the  Western  Union  at  Quitman  and  told  the* 
operator  that  he  had  a  message.  The  person  who  answered  the  tele- 
phone at  the  Western  Union  office  directed  him  to  give  it  to  the  rail- 
road agent  at  Barney,  as  they  wanted  pay  for  it,  and  Dr.  Odum 
replied  that  he  could  not  get  up  the  agent.  Subsequently  Dr.  Odmn 
called  Harrell  up  over  the  local  line  and  gave  him  the  message  as 
stated.  Harrell  testified,  that  the  above  method  of  sending  mes- 
sages from  Barney  to  Quitman,  to  be  transmitted  over  the  Western 
Union  Company^s  lines,  was  the  general  custom,  and  that  the 
agent  of  the  railroad  company  collected  not  only  the  toll  for  the 
telephone  company,  but  also  the  toll  for  the  telegraph  company  and 
had  monthly  settlements  with  the  telegraph  company  as  to  the  tolls 
due  it.  Dr.  Odum  further  testified,  that  in  his  telephone  com- 
munication with  the  Western  Union  office  at  Quitman  the  operator 
told  him  that  he  could  make  an  arrangement  with  the  South  Geor- 
gia Railroad  Company  by  which  the  message  would  be  transmitted 
to  the  Western  Union  Telegraph  Company  at  Quitman,  and  that 
he  thereupon  communicated  with  Harrell  over  the  long-distance 
line  at  Quitman,  gave  him  the  message,  and  told  him  that  he  would 
go  down  to  the  office  of  the  South  Georgia  Railroad  Company  at 
Barney  and  pay  for  the  message,  and  to  be  sure  to  get  the  message 
off,  and  Harrell  replied  that  he  would.     Harrell  testified,  that  he 
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was  acting  in  the  matter  for  the  sender  of  the  telegram  and  for  the 
telephone  company;  that  he  had  no  connection  with  the  Western 
Union  Telegraph  Company,  but  that  the  Western  Union  Company 
got  twenty-five  cents,  which  was  collected  by  the  agent  of  the  rail- 
road company  for  sending  the  message  from  Quitman  to  Moultrie. 
The  agent  of  the  Western  Union  Company  at  Quitman  testified,  that 
July  5  was  a  legal  holiday ;  that  on  legal  holidays  the  office  hours  of 
the  company  were  from  8  to  10  in  the  morning,  and  from  4  to  6  in 
the  afternoon,  and  that  the  office  at  Moultrie  observed  the  same 
hours ;  that  the  telegram  in  question  was  given  to  him  at  Quitman 
by  the  agent  of  the  South  Georgia  Railroad  Company;  that  he 
does  not  remember  in  this  particular  case  how  it  reached  the  office, 
but  that  it  was  customary  for  his  office  to  send  messengers  when 
they  were  called  for  to  the  railroad  office  to  get  the  messages ;  that 
this  telegram  was  received  at  his  office  at  10.33  o'clock  on  July  5; 
that  on  receiving  the  message  he  put  on  it  a  memorandum  of 
the  time  of  its  reception;  that  he  immediately  called  the  Moultrie 
office  over  the  local  wire;  that  the  Moultrie  office  could  not  have 
been  open  at  that  time  (in  view  of  the  custom  of  observing  legal 
holidays) ;  that  he  received  no  answer  at  the  Moultrie  office;  that  he 
again  called  the  Moultrie  office,  at  11  o'clock,  and  again  at  11.20, 
and  next  at  18  o'clock;  that  he  called  again  at  12.50,  but  received 
no  answer  to  any  of  the  calls ;  that  according  to  the  records  of  his 
office,  he  did  not  call  the  Moultrie  office  again  until  next  day,  July  6, 
at  9.45  o'clock ;  that  he  remembers  no  eflfort  to  get  the  message  to 
the  Moultrie  office  between  12.50  on  July  5,  until  9.45  on  July  6 ; 
that  when  he  received  the  message  he  had  no  notice  from  Harrell 
that  Mrs.  Ford  had  any  connection  with  the  telegram,  or  that  her 
eye  was  in  a  critical  condition,  nor  any  statement  indicating  urgency 
in  transmitting  the  telegram  to  the  addressee.  The  evidence  further 
shows  that  the  office  at  Moultrie  was  open  from  8  until  10  a.  m., 
July  5,  and  again  from  4  until  6  in  the  afternoon,  but  that  no 
message  was  received  from  Quitman,  and  in  fact  no  message  could 
have  been  received  direct  from  Quitman  over  the  local  wire,  because 
the  wire  was  not  in  good  order.  The  message  may  have  been  sent 
from  Quitman  to  Moultrie  by  way  of  Savannah,  Jacksonville,  or 
Atlanta,  during  the  hours  that  the  offices  were  open  on  that  day. 
It  was  further  shown  that  the  Postal  Telegraph  Company  had  an 
office  at  Quitman,  connecting  with  Moultrie,  which  was  open  on 
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July  5,  and  that  there  was  telephone  communication  between  these 
two  places.  Jones,  the  agent  of  the  Western  Union  Company  at 
Quitman,  testified,  that  if  the  lines  were  working  and  in  good  or- 
der, it  would  take  about  a  minute  to  send  a  message  of  seven  words 
from  Quitman  to  Moultrie,  and  that  he  and  his  brother  were  the 
agents  of  the  Southern  Bell  Telephone  Company  at  Quitman,  he  be- 
ing the  agent  of  the  Western  Union  at  Quitman  also ;  that  he  did 
not  try  to  send  the  message  by  telephone  to  Moultrie.  He  testified 
also  as  to  his  method  of  transmitting  telegraph  messages  between 
Barney  and  Quitman,  intended  to  be  sent  beyond  Quitman  by  way 
of  the  telegraph  company's  lines,  stating  that  such  messages  are 
sent  from  Barney  over  long-distance  telephone,  "and  the  South 
Georgia  Telephone  Company  collects  for  the  message  and  turns 
it  over  to  us,  and  we  send  it  through,  and  at  the  end  of  the  month 
we  have  a  settlement  between  us  for  the  toll  on  these  messages;" 
and  this  arrangement  between  the  Western  Union  Company  and 
the  South  Georgia  Company  was  similar  in  character  to  the  ar- 
rangements the  Western  Union  Company  had  with  any  "concerns 
in  Quitman  whose  credit  was  good."  Jones  further  testified,  that 
after  failing  to  get  Moultrie  directly,  he  made  one  effort  to  get  it 
by  way  of  Savannah,  in  order  to  send*  the  message,  but  that  the 
operator  at  Savannah  declined  to  take  the  message,  stating  that 
he  had  the  same  wire  that  the  office  at  Savannah  had  to  Moultrie, 
and  that  he  had  as  good  a  chance  to  get  Moultrie  as  Savannah  had. 
The  foregoing  is  a  statement,  in  substance,  of  the  evidence  tending  to 
illustrate  the  question  of  negligent  conduct  on  the  part  of  the  de- 
fendant telegraph  company  in  receiving  and  transmitting  the  mes- 
sage in  question. 

Dr.  Jerkins  gave  a  description  of  the  condition  of  the  plaintiff's 
eye  on  the  Friday  before  the  Monday  in  question,  and  told  of  his 
discovery  then  of  the  premonitory  symptoms  and  the  probability  of 
the  formation  of  a  corneal  ulcer,  and  of  the  information  which  he 
gave  to  the  plaintiff  and  her  husband  as  to  the  necessity  for  prompt 
action  when  she  felt  these  symptoms.  He  testified,  that  he  was  in 
his  office  at  Moultrie  all  day  July  5;  that  if  he  had  received  the 
message  on  July  5  he  would  have  gotten  off  as  quickly  as  possible 
in  response  thereto,  and  could  have  reached  the  home  of  the  plain- 
tiff in  one  hour  in  his  automobile;  that  he  did  not  receive  the 
telegram  until  July  6 ;  that  he  immediately  left  for  plaintiff's  home, 
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reaching  there  about  12  o'clock ;  that  he  found  that  the  corneal  ulcer 
had  developed,  and  he  began  treatment  therefor,  but  that  it  did 
not  yield  to  treatment,  and  that  it  finally  progressed  until  the 
vision  was  lost  and  it  became  necessary  to  take  out  the  eye  in  or- 
der to  save  the  other  one.  "If  I  had  been  able  to  reach  this  lady 
by  12  o'clock  noon  on  July  5,  it  is  impossible  to  say  just  what  would 
have  been  the  result  of  the  treatment  of  this  corneal  ulcer,  which 
I  found  developed  when  I  got  there.  My  opinion  is  that  I  could 
have  healed  the  ulcer  without  leaving  a  very  large  scar.  She  would 
have  had  some  vision  if  I  could  have  healed  it  before.  If  I  could 
have  seen  her  at  8  or  9  o'clock  on  the  night  of  July  5,  1909, 1  would 
have  had  a  better  chance  than  later.  I  could  not  say  that  it  could 
have  been  healed  at  that  time.  I  do  not  know  how  fast  it  was  de- 
veloping. I  could  only  say  that  I  could  have  had  a  better  chance 
at  it  earlier.  This  ulcer  spread  pretty  fast.  Had  this  ulcer  first 
made  its  appearance  at  5  o'clock  July  5,  I  could  not  say,  I  do  not 
know,  at  what  time  it  would  advance  to  such  a  state  as  to  be  a  hope- 
less case  with  reference  to  treating  the  eye,  with  reference  to  saving 
the  sight.  An  ulcer  of  this  nature  spreads  very  fast.  .  .  I  do 
not  know  what  condition  it  was  in  on  Monday  morning.  If  that 
purulent  discharge  was  not  under  control  on  Monday  morning, 
when  the  well-developed  symptoms  of  the  corneal  ulcer  appeared 
so  that  Mrs.  Ford  could  recognize  it,  the  difference  of  either  ten  or 
twelve  hours  in  my  getting  there  would  have  produced  an  effect  in 
reference  to  stopping  that  ulcer,  in  all  reasonable  probability.  I 
would  have  been  able  to  h-ave  kept  this  discharge  out  of  the  ulcer, 
and  have  kept  it  under  better  control.  If  the  purulent  discharge 
was  not  in  control  at  6  or  7  o'clock  on  the  morning  of  July  5,  with 
the  symptoms  of  corneal  ulcer  so  evident  that  Mrs.  Ford  herself 
could  recognize  them,  and  I  could  not  have  gotten  there  until  5 
or  6  o'clock  that  night,  it  would  have  been  pretty  doubtful  at  that 
time  that  I  could  have  stopped  the  spread  of  the  corneal  ulcer  and 
saved  the  eye,  if  the  discharge  had  still  been  going  on.  If  the  puru- 
lent discharge  was  not  under  control  on  the  morning  of  July  5, 
and  I  had  not  been  able  to  get  there  until  about  5  or  6  o'clock  that 
night,  the  probability  would  have  been  against  my  being  able  to 
save  the  eye,  but  the  discharge  was  under  control  the  last  time  I 
saw  it,  on  Friday  or  Saturday,  and  there  was  not  any  discharge  the 
next  time  I  saw  it,  Tuesday.     .      .     It  might  have  been  I  could 
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not  have  stopped  it  from  spreading  in  the  beginning,  hut  I  be- 
lieve  T  could  right  after  it  started.  If  I  could  have  seen  it  right 
after  it  started,  there  would  have  been  a  reasonable  probability 
that  I  could  have  saved  the  eye.  If  I  could  have  seen  it  for  twelve 
hours,  what  the  probabilities  were  I  of  course  could  not  say,  but 
every  hour  would  have  helped ;  I  believe  I  could  though.  If  I  could 
not  have  seen  it  until  5  or  6  o^clock  the  evening  before,  the  reason- 
able probabilities,  the  chances  against  my  being  able  to  save  the 
eye,  would  be  about  equal.  .  .  The  percentage  of  eyes  saved, 
affected  like  this  eye  was,  provided  you  get  to  them  within  10  or 
12  hours  after  you  feel  the  sharp  pains  that  occur,  taking  every- 
thing into  consideration,  is  probably  about  seventy  per  cent.  There 
is  probably  not  one  in  a  hundred  that  would  be  affected  just  alike ; 
but  I  should  think  after  this  iritis  had  subsided,  an  ulcer  in  this 
condition  ought  to  be  controlled  in  that  length  of  time,  probably 
seventy  per  cent,  of  them.  I  could  not  swear  to  it;  that  is  my 
opinion,  .  .  When  I  got  there  something  like  half  of  the  sight 
on  the  upper  part  had  not  been  covered.  It  was  a  critical  case  for 
the  sight  from  the  very  jump.  If  it  extends  with  equal  rapidity  in 
all  directions,  every  minute  the  sight  is  dying.  I  did  not  arrest  the 
disintegration  of  the  tissue.  It  kept  right  on  until  it  passed  over 
the  entire  pupil.  The  cornea  is  bigger  than  the  pupil.  It  covers 
the  whole  colored  portion  of  the  eye.  With  iritis  on  one  side  of  the 
cornea  and  conjunctivitis  on  the  other  side,  the  sum  total  of  the 
effects  of  these  two  diseases  would  be  to  put  the  vision  out  of  com- 
mission, and  into  a  weakened  condition  where  it  would  be  more  sus- 
ceptible to  the  ravages  of  corneal  ulcer  than  otherwise.  And  in 
order  to  arrest  corneal  ulcer  under  such  circumstances,  it  is  much 
more  diflBcult  than  it  would  have  been  if  it  had  occurred  outside  of 
any  connection  with  conjunctivitis  and  iritis.  I  have  been  treat- 
ing diseases  of  the  eye  for  about  twelve  years.  .  .  I  have  seen 
a  few  cases  like  this  case  in  my  practice.  I  do  not  recall  how  many 
cases.  Of  these  cases  similar  to  this  I  only  lost  one.  .  .  I  have 
known  one  to  get  well.  Where  iritis  and  conjunctivitis  had  set  ir 
and  when  the  first  symptoms  of  corneal  ulcer  were  seen,  whether  it 
would  be  possible  to  save  the  eye  if  you  neglected  the  treatment  two 
days  and  nights  is  hard  to  tell.  I  do  not  think  so.  When  I  saw 
this  lady  the  last  time  before  Tuesday,  July  6,  she  did  not  have  a 
developed  case  of  corneal  ulcer.'' 
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Dr.  Dunbar  Roy,  an  oculist  from  Atlanta,  who  had  been  engaged 
in  the  practice  of  his  specialty  for  eighteen  years,  having  studied 
both  in  this  country  and  in  Europe,  testified,  in  substance,  that  if 
the  plaintiff  had  been  suffering  from  purulent  conjunctivitis  and 
iritis  on  Friday,  and  on  that  day  S3rmptoms  of  corneal  ulcer  were 
forming,  and  by  the  following  Monday  morning  by  5  o'clock  these 
symptoms  had  become  so  plain  as  to  cause  a  roughness  indicating 
breaking  down  of  the  cornea,  the  chances  to  save  the  sight,  if  treat- 
ment was  not  begun  until  after  that  time,  were  very  poor,  because 
of  the  fact  that  the  cornea  has  very  little  vitality,  and  if  it  once 
becomes  affected,  the  chances  are  that  it  is  going  on  to  destruction ; 
that  imder  these  conditions  the  chances  for  recovery  would  be  ex- 
tremely slim;  and  that  if  on  Monday  morning  at  5  o'clock  the 
patient  herself  recognized  the  breaking  down  of  the  cornea  from 
this  ulcer,  if  the  physician  could  have  gotten  to  her  that  after- 
noon at  6  o'clock,  the  chances  would  have  been  against  saving 
the  eye,  although  it  would  be  impossible  to  say  that  the  eye  could 
not  have  been  saved.  If  the  physician  could  have  gotten  to  the 
patient  at  8  o'clock  Monday  morning,  three  hours  after  she  had 
noticed  the  symptoms,  it  is  impossible  to  say  what  would  have  been 
the  reasonable  probability  of  saving  the  eye  at  that  time.  If  the  out- 
come is  the  loss  of  the  eye  within  thirty  hours  after  the  patient  be- 
gins to  feel  the  roughness,  I  do  not  believe  anything  in  the  world 
would  have  saved  the  eye  or  the  cornea,  even  had  the  physician 
reached  her  earlier. 

W.  A.  Covington,  Dorsey,  Brewster,  Howell  &  Heyman,  for  plain- 
tiff in  error. 

Shipp  &  Kline,  contra. 

BussELL,  J.     (After  stating  the  foregoing  facts.) 

1.  The  first  question  which  arises  for  decision  is  whether,  tmder 
the  evidence,  the  telegraph  company  was  guilty  of  culpable  negli- 
gence in  delaying  the  transmission  and  delivery  of  the  message  to 
the  physician  at  Moultrie.  The  determination  of  this  issue  depends 
almost  entirely  upon  the  relationship  which  Harrell,  the  agent 
of  the  South  (Jeorgia  Bailroad  Company  at  Quitman,  occupied  to- 
wards the  parties.  Was  he  the  agent  of  the  defendant  telegraph 
company  in  receiving  the  message  from  Dr.  Odum,  or  was  he  the 
agent  of  the  sender  of  the  message,  or  was  he  in  a  sense  the  agent 
of  both  the  telegraph  company  and  the  sender?    It  is  earnestly  con- 
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tended  by  learned  counsel  for  plaintiff  in  error  that  Harreli  was  not 
the  agent  of  the  Western  Union  Telegraph  Company  in  any  sense ; 
that  the  evidence  demanded  the  finding  that  he  was  solely  the 
agent  of  the  sender  in  receiving  and  sending  this  message  to  Jones, 
the  operator  of  the  Western  Union  Company  at  Quitman.  We  have 
given  the  evidence  bearing  on  this  point  careful  consideration,  and 
we  have  come  to  the  conclusion  that  Harreli  occupied  the  dual  ca- 
pacity of  agent  of  both  the  sender  and  the  Western  Union  Telegraph 
Company  in  receiving  and  sending  the  message;  that  in  so  far  as 
the  transmission  of  the  message  to  the  operator  at  Quitman  to  be 
sent  to  Moultrie  is  concerned,  he  was  acting  as  the  agent  of  the 
Western  Union  Telegraph  Company.  The  undisputed  evidence 
shows  that  in  the  absence  of  any  telegraph  station  at  Barney,  Geor- 
gia, it  was  the  custom  for  the  agent  of  the  South  Georgia  Railroad 
Company  at  Barney  to  receive  messages,  and  not  only  to  collect  a  toll 
for  the  railroad  company  for  sending  the  message  to  Quitman  over 
its  telephone  wire,  but  also  to  collect  for  the  telegraph  company 
the  toll  due  to  it  for  the  transmission  of  the  message  from  Quit- 
man to  its  destination.  In  this  case,  in  addition  to  this  custom,  it 
appears  that  Dr.  Odum  was  specially  directed  by  the  operator  of 
the  Western  Union  Company  at  Quitman  to  send  this  message 
through  the  agent  of  the  railroad  company,  by  way  of  its  telephone 
wire  from  Barney  to  Quitman,  and  to  pay  to  this  agent  the  toll 
due  for  the  message  to  be  sent  to  Moultrie.  The  Western  Union 
Telegraph  Company,  having  thus  authorized  the  agent  of  the  rail- 
road company  to  receive  messages  intended  for  it,  and  also  to 
receive  in  its  behalf  pay  for  such  messages,  constituted  the  railroad 
agent  its  agent  for  these  purposes.  We  think  that  under  these  facts 
the  question  of  Harrell's  agency  for  the  purpose  of  receiving  the 
message  for  the  telephone  and  telegraph  companies  was  not  issu- 
able, and  the  court  did  not  commit  any  error  against  the  telegraph 
company  in  submitting  this  question  of  agency,  in  a  general  way, 
to  be  determined  by  the  jury.  Harreli,  therefore,  being  the  agent 
of  the  telegraph  company  at  Quitman,  was  under  the  duty  to  ex- 
ercise reasonable  and  ordinary  diligence  in  transmitting  the  mes- 
sage, when  he  received  it,  to  the  operator  at  the  telegraph  compan/s 
office  in  Quitman.  The  evidence  as  to  when  Harreli  received  the' 
message  from  Dr.  Odum  is  in  conflict.  Harreli  testified  positively, 
refreshing  his  recollection  by  a  memorandum  on  the  carbon  copy 
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of  the  message,  that  he  did  not  receive  the  message  from  Dr.  Odum 
until  10.20  o'clock  Monday  morning,  and  that  he  immediately  called 
up  the  operator  and  informed  him  that  he  had  the  message,  and 
requested  him  to  send  a  messenger  for  it.  Dr.  Odum  testified  that 
he  had  transmitted  over  the  telephone  wire  from  Barney  to  Quitman 
the  message  to  Harrell  between  7  and  8.30  o'clock  a.  m.,  certainly 
not  later  than  10  o'clock  Monday  morning.  This  conflict  in  the 
evidence  could  only  be  determined  by  the  jury.  They  had  the 
right  to  accept  as  the  truth  the  statement  of  Dr.  Odum.  Assum- 
ing, therefore,  that  Harrell  received  the  message  from  Dr.  Odum  as 
late  as  8.30  o'clock  Monday  morning,  he  was  under  a  duty  to  use 
ordinary  diligence  in  transmitting  it  to  the  operator  at  Quitman. 
The  operator  testified  that  he  did  not  receive  the  message  from 
Harrell  until  10.30  o'clock.  If  Harrell  received  the  message  at 
8.30  o'clock  and  delayed  transmitting  it  to  the  operator  at  Quitman 
until  10.30,  it  was  for  the  jury  to  say  whether  these  two  hours'  de- 
lay was  unreasonable  and  negligent.  It  was  also  for  the  jury  to  de- 
termine whether  the  prompt  performance  of  his  duty  by  Harrell  in 
transmitting  the  message  to  the  operator  at  Quitman  and  the  proper 
exercise  of  diligence  on  the  part  of  the  operator  in  transmitting  the 
telegram  to  the  addressee,  Dr.  Jerkins,  at  Moultrie,  would  have 
enabled  the  latter  to  receive  it  in  time  to  have  gotten  out  to  the 
plaintiff's  home  by  12  o'clock  Monday,  July  5.  Moultrie  is  only  36 
miles  from  Quitman.  Unquestionably,  if  the  message  had  been  re- 
ceived by  Harrell  at  8.30,  and  he  had  at  once  transmitted  it  to  the 
operator  at  Quitman,  and  the  operator  had  used  due  diligence  in 
transmitting  it  to  the  addressee  at  Moultrie,  it  would  have  been 
received  in  all  probability  before  the  office  at  Moultrie  had  closed 
on  account  of  the  legal  holiday.  If  Dr.  Jerkins  had  received  the 
dispatch  at  10  o'clock,  according  to  his  evidence  he  would  have  gonie 
immediately  to  the  home  of  the  plaintiff,  and  would  have  reached 
her  in  an  hour  or  so ;  and  if  he  had  reached  her  before  twelve  o'clock 
on  that  day,  according  to  his  opinion  as  an  expert,  there  was  a  rea- 
sonable probability  that  by  treatment  he  could  have  saved  the  plain- 
tiff's eye.  It  is  insisted  that  neither  Harrell  nor  the  operator  at 
Quitman  knew  of  the  urgent  character  of  the  message,  or  of  the  crit- 
ical situation  of  the  plaintiff  and  the  necessity  for  prompt  trans- 
mission and  delivery;  and  this  view  is  sustained,  so  far  as  the  op- 
erator is  concerned,  although  there  is  some  evidence  that  Harrell 
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had  been  urged  by  Dr.  Odum  to  send  the  message  promptly.  We 
do  not  think,  however,  that  this  makes  any  material  difference. 
Even  without  any  knowledge  of  the  urgent  character  of  the  mes- 
sage, it  was  a  question  for  the  jury  to  determine,  under  the  evi- 
dence, whether  the  agents  o^  the  Western  Union  Telegraph  Com- 
pany at  Quitman  exercised  ordinary  diligence  in  sending  the  mes- 
sage which  they  had  received,  regardless  of  any  knowledge  of  its 
urgency;  and  we  are  not  prepared  to  hold  that  the  jury  would  not 
be  authorized  to  find  that  the  delay  of  over  two  hours  in  transmit- 
ting the  message  from  Quitman  to  Moultrie  was  an  unreasonable 
and  culpable  delay.  We  therefore  conclude  that  the  jury  were 
authorized,  on  this  branch  of  the  case,  to  find  that  the  defendant 
telegraph  company,  through  its  agents,  did  not  exercise  ordinary 
diligence  in  transmitting  and  delivering  the  message  to  Dr.  Jer- 
kins, the  physician  at  Moultrie,  and  that  this  delay  prevented  the 
physician  from  giving  prompt  medical  treatment  to  the  eye  of  the 
plaintiff. 

What  is  said  renders  imnecessary  any  discussion  of  the  sixth 
ground  of  the  amended  motion  for  a  new  trial. 

2.  The  second  question  for  determination  is  not  free  from  doubt 
and  diflSculty.  Was  the  negligent  delay  of  the  telegraph  company 
in  transmitting  and  delivering  the  telegram  to  the  physician,  where- 
by he  was  prevented  from  earlier  attendance  on  the  patient  and 
medical  treatment  of  the  eye,  the  proximate  cause  of  the  loss  of 
the  plaintiff's  eye?  The  geheral  rule  is  that  there  must  be  some  di- 
rect and  proximate  connection  between  the  negligence  or  wrong 
done  and  the  physical  injuryisuffered,  to  warrant  a  recovery  in  dam- 
ages, and  this  causal  connection  must  be  proved  by  facts  based 
upon  direct  testimony,  or  the  opinion  of  experts,  and  must  not  de- 
pend upon  conjecture  or  guesswork.  In  this  case  there  could  be  no 
recovery  under  the  law,  unless  the  evidence  shows  that  it  was 
reasonably  probable  that  the  plaintiff  would  not  have  lost  her  eye 
had  the  doctor  reached  her  in  time,  after  promptly  receiving  the 
telegram,  and  by  proper  treatment  could  then  have  saved  the  ^e; 
and  this  evidence  must  have  such  probative  value  as  to  produce  a 
reasonable  conviction  without  resorting  to  mere  conjecture,  incon- 
clusive inferences,  or  bare  possibilities.  Western  Union  Telegraph 
Co.  v.  Ford,  8  Oa.  App,  514  (70  S.  E.  65).  It  seems  to  us  that  sec- 
tions 4509  and  4510  of  the  Civil  Code  (1910)  embody,  in  a  com- 
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prehensive  statement,  the  rule -of  law  on  this  subject:  "If  the  dam- 
ages are  only  the  imaginary  or  possible  result  of  the  tortious  act,  or 
other  and  contingent  circumstances  preponderate  largely  in  causing 
the  injurious  effect,  such  damages  are  too  remote  to  be  the  basis  of 
recovery  against  the  wrong-doer/^  "Damages  which  are  the  legal 
and  natural  result  of  the  act  done,  though  contingent  to  some  ex- 
tent, are  not  too  remote  to  be  recovered.  But  damages  traceable  to 
the  act,  but  not  its  legal  or  material  consequence,  are  too  remote 
and  contingent."  As  pointed  out  by  Judge  Powell  in  discussing  the 
question  in  Olawson  v.  Southern  Bell  Tel.  Co,,  9  Oa,  App.  455  (71 
S.  E.  747),  the  courts  of  this  country  are  in  wide  disagreement  as  to 
whether  damages  which  result  through  the  failure  to  get  a  physician, 
so  that  the  progress  of  a  malady  can  be  checked  or  the  effects  of  a 
wound  can  be  allayed,  and  injurious  results  prevented,  are  specu- 
lative and  remote,  within  the  meaning  of  the  rules  just  quoted. 
Some  courts  go  almost  to  the  extent  of  holding  that  it  is  impos- 
sible, from  a  human  standpoint,  to  say  what  would  be  the  result 
of'  a  physician^s  servicies  in  checking  almost  any  known  disease, 
or  of  relieving  almost  any  imaginable  physical  hurt  or  injury.  And 
in  that  case  this  court,  following  the  rule  laid  down  in  the  Ford 
case,  supra,  accepts  the  doctrine  that  the  question  is  to  be  determined 
by  the  jury,  and  that  in  determining  this  question  they  can  accept 
the  opinion  of  experts. 

If  the  jury  in  the  present  case  were  authorized  to  believe,  from 
the  testimony  of  Dr.  Jerkins,  that  he  could  have  saved  the  plain- 
tiff's eye  if  he  had  reached  her  Monday  morning  by  12  o'clock,  or 
if  there  was  a  reasonable  probability  that  he  could  have  saved  her 
eye  at  that  time  by  proper  treatment,  the  standard  of  proof  laid 
down  by  both  the  Ford  and  Olawson  cases,  supra,  was  reached.  The 
evidence  of  Dr.  Jerkins  is  not  entirely  satisfactory  on  this  point, 
but,  taking  his  evidence  all  together,  we  can  not  say  that  the  hy- 
pothesis that  he  would  probably  have  saved  her  eye  if  he  had  reached 
her  in  time  is  not  fairly  deducible.  He  testified  that  if  he  could 
have  seen  and  treated  the  eye  before  12  o'clock  Monday,  there 
would  have  been  a  reasonable  probability  that  he  could  have  saved 
it ;  and,  from  his  opinion  and  experience  as  an  expert,  he  states  that 
70  per  cent,  of  eyes  affected  like  this  eye  was,  provided  a  physician 
could  get  to  them  and  treat  ihem  within  ten  or  twelve  hours  after 
the  occurrence  of  the  first  premonitory  symptoms  of  corneal  ulcer 
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appears,  could  be  saved.  Of  course,  he  was  not  positive  that  he 
could  have  saved  this  eye  even  if  he  had  reached  it  early  Monday 
morning.  In  the  very  nature  of  things  he  could  not  have  been 
positive.  This  standard  of  proof  is  not  possible  to  be  reached  in 
such  cases,  and  we  are  compelled  to  make  a  decision  within  the 
limitations  of  human  fallibility;  and  while,  as  stated,  we  are  not 
entirely  satisfied  as  to  the  character  of  the  proof  on  this  branch  of 
the  case,  yet  we  do  not  feel  that  we  would  be  justified  in  setting 
aside  a  verdict!  of  the  jury,  under  this  evidence,  which  was  approved 
by  the  trial  judge.  In  other  words,  we  can  not  say,  as  a  matter  of 
law,  that  the  question  is  one  purely  problematical  and  speculative, 
and  unless  there  is  some  prejudicial  error  in  the  conduct  of  the 
trial,  we  will  leave  the  solution  of  this  issue  where  the  law  places  it, 
in  the  hands  of  a  fair,  impartial,  and  intelligent  jury. 

3.  Error  is  assigned  upon  the  ruling  of  the  court  in  admitting 
in  evidence  the  testimony  of  Dr.  Jerkins  as  follows:  **What  per- 
centage of  eyes  are  saved,  aflfected  like  this  eye  was,  provided  you 
get  to  them  say  within  10  or  12  hours  after  you  feel  the  sharp  pain 
that  occurs  ?^^  The  reply  to  this  question  was  that  the  average  would 
be  70  per  cent.  This  evidence  was  objected  to,  on  the  ground  that 
it  was  a  matter  of  hearsay  and  not  relevant  to  the  issues  in  the  case. 
Certainly  the  question  was  relevant  to  one  of  the  two  controlling 
issues  in  the  case,  and  we  think  it  was  within  the  province  of  ex- 
pert testimony.  If  based  upon  the  experience  of  the  witness  as  an 
expert,  it  would  be  admissible  for  that  reason.  If  it  was  based 
upon  the  concensus  of  opinion  of  specialists,  we  think  it  would  be 
admissible  for  that  reason.  The  evidence  is  similar  in  character  to 
that  presented  by  statistics  gathered  by  learned  and  experienced 
men,  such  as  the  average  of  life  contained  in  mortality  tables,  and  • 
other  kindred  subjects. 

4.  At  the  conclusion  of  the  plaintiffs  evidence  a  judgment  of 
nonsuit  was  invoked,  on  the  ground  that  the  contract  between  the 
sender  and  the  defendant  company  contained,  as  a  condition  prece- 
dent to  a  right  of  recovery,  a  stipulation  that  the  claim  should  be 
filed  by  the  plaintiff  against  the  company  within  sixty  days  after 
the  filing  of  the  message,  and  there  was  no  evidence  that  this  claim 
had  been  filed  as  required  by  this  condition  of  the  contract.  This 
objection  was  met  by  proof  that  the  plaintiff  had  filed  within  the 
sixty  days  a  suit  for  damages  against  the  defendant  company,  in 
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which  her  case  was  fully  set  forth;  that  this  suit  was  withdrawn, 
and  subsequently,  within  the  legal  limitation,  the  present  suit  for 
the  same  cause  of  action  was  filed ;  and  it  is  insisted  by  the  plain- 
tiff that  this  was  equivalent  to  a  compliance  with  this  condition  of 
the  contract.  In  answer  to  this  position  it  is  contended  by  the 
plaintiff  in  error  that  the  suit -first  filed  was  not  a  compliance  with 
this  condition,  and  that  certainly,  when  the  suit  was  withdrawn  or 
dismissed,  it  became  functus  officio,  and  was  as  though  no  claim  had 
ever  been  made. 

In  our  opinion  the  filing  of  this  suit  was  a  substantial  compliance 
with  this  condition  of  the  contract.  Postal  Telegraph-Cahle  Co,  v. 
Morse,  5  Oa,  App.  504  (63  S.  E.  590).  And  we  do  not  think  that  a 
subsequent  temporary  withdrawal  of  the  suit  destroyed  the  effect 
of  the  filing  of  the  suit  as  a  claim  made  against  the  company  for 
damages.  The  first  suit,  filed  within  the  sixty  days  from  the  time 
when  the  cause  of  action  arose,  had  been  served  upon  the  company. 
They  then  had  notice  of  the  claim  for  damages,  and  the  subsequent 
temporary  withdrawal  of  the  suit  could  not  have  taken  away  from 
the  company  the  notice  previously  acquired  by  the  filing  and  service 
of  the  suit. 

5.  The  excerpts  from  the  charge  of  the  court,  taken  in  con- 
nection with  the  entire  charge,  contain  no  material  error.  We 
think  the  charge  as  a  whole  clearly  and  distinctly  instructed  the 
jury  that  the  standard  of  diligence  required  of  the  defendant  com- 
pany with  reference  to  the  transmission  and  delivery  of  the  mes- 
sage was  that  of  ordinary  care,  and  we  do  not  think  that  the  jury 
could  possibly  have  inferred,  from  the  excerpts  set  out  and  ob- 
jected to,  that  any  higher  degree  of  diligence  was  required  from  the 
defendant  than  that  of  ordinary  care.  It  was  not  necessary  for  the 
judge  to  define  the  words  "ordinary  care,"  in  the  absence  of  a 
timely  written  request.  They  are  self-explanatory,  and  it  will  be 
presumed  that  the  jury  understood  the  ordinary  and  common  sig- 
nificance of  these  terms. 

6.  The  assignments  of  error  on  the  failure  of  the  court  to 
charge  that  Harrell  was  the  agent  of  the  plaintiff,  and  not  of 
the  defendant  telegraph  company,  are  fully  covered  by  the  second 
division  of  the  opinion.  The  failure  of  the  court  to  define  to  the 
jury  the  legal  meaning  of  the  word  "agency,"  even  if  erroneous, 
was  not  harmful,  in  view  of  the  fact  that,  as  heretofore  expressed 


Digitized  by  VjOOQ IC 


(522  WESTERN  UNION  TELEGRAPH  CO.  r.  FORD.  [IQ  Q^u 

in  the  opinion,  the  undisputed  evidence  demanded  the  finding  that 
Harrell  was  the  agent  of  the  defendant  company  in  receiving  and 
transmitting  the  message  to  the  operator  at  Quitman. 

7.  The  failure  to  charge  the  jury  on  the  right  to  keep  its  oflSce 
closed  on  legal  holidays  was  immaterial,  under  the  facts  of  this 
case.  The  jury  were  authorized  to  believe  that  the  question  of  legal 
holiday  was  not  relevant.  The  message  was  received  by  the  agent, 
Harrell,  and,  in  the  exercise  of  ordinary  diligence,  could  (at  least 
the  jury  would  have  been  authorized  to  so  infer)  have  been  trans- 
mitted and  delivered  during  the  hours  when  the  offices  both  at 
Quitman  and  Moultrie  were  kept  open,  under  the  rules  of  the  com- 
pany, on  legal  holidays.  Besides,  the  company  accepted  the  tele- 
gram on  a  legal  holiday,  and  was  under  the  duty  to  exercise  ordi- 
nary diligence,  after  having  accepted  it,  to  transmit  and  deliver  it 
to  the  addressee  on  that  day,  notwithstanding  the  fact  that  the 
day  was  a  legal  holiday. 

8.  It  is  contended  in  the  last  ground  of  the  amended  motion  for 
a  new  trial  that  the  court  erred  in  not  restricting  the  right  of  re- 
covery to  damages  for  a  partial  failure  of  vision,  since  Dr.  Jer- 
kins^s  testimony,  considered  most  favorably  for  the  plaintiff,  only 
bore  the  construction  that,  even  if  he  had  reached  the  plaintiff  in 
time,  he  could  only  have  partially  saved  the  vision  of  the  eye.  The 
evidence  of  Dr.  Jerkins  on  this  point  is  not  entirely  clear;  but  he 
does  state  that  there  was  a  reasonable  probability  that  if  he  had 
reached  the  plaintiff  in  time,  her  vision  would  have  been  preserved. 
He  does  not  say  whether  this  preservation  would  have  been  partial 
or  complete,  and  the  jury  were  authorized  to  draw  the  latter  infer- 
ence from  his  evidence,  taken  as  a  whole.  The  issue  was  not  so 
clearly  and  distinctly  made  as  to  have  demanded  from  the  court  a 
pertinent  charge,  without  a  timely  written  request. 

After  giving  the  entire  case  a  most  careful  consideration,  we  fail 
to  discover  any  error  of  such  a  material  character  as  would  warrant 
the  grant  of  another  trial. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 
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3505.     BEGISTER  et  al.  v.  THE  STATE. 

1.  No  question  for  determination  by  this  court  is  presented  by  a  ground 
in  a  motion  for  a  new  trial,  alleging  error  in  admitting  certain  testi- 
mony over  the  objection  of  the  defendant,  where  it  affirmativel}'^  ap- 
pears from  the  ground  that  no  reason  was  presented  to  the  court  in  sup- 
port of  the  objection,  and  that  no  ruling  was  made  thereon.  Soell  v. 
State,  4  aa,  App.  337  (61  S.  E.  514)  ;  Phillips  v.  State,  102  Oa,  594 
(27  S.  E.  699). 

2.  The  fact  that  a  person  accused  of  crime  voluntarily  surrendered  to  the 
sheriff  and  made  no  attempt  to  escape  can*  not  be  proved  by  him  in  his 
own  behalf.  Lingerfelt  v.  State,  125  Ga.  4  (2),  (53  S.  E.  803,  5  Ann. 
Cas.  310),  and  authorities  there  cited. 

3.  Articles  of  wearing  apparel,  claimed  by  the  accused  to  have  been  worn 
by  him  at  the  time  of  the  diflSculty,  and  evidencing  by  their  physical 
condition  that  an  assault  had  been  made  upon  the  accused  by  the  de- 
ceased, are  not  admissible  in  evidence  in  behalf  of  the  accused  when  their 
identification  rests  solely  upon  his  statement  to  the  jury.  Proof  of 
genuineness  and  identification  of  documents  niust  be  made  by  relevant 
testimony,  as  a  condition  precedent  to  their  introduction  in  evidence. 
:Sero  v.  State,  126  Qa,  554    (56  S.  E.  404). 

4.  On  the  trial  of  an  indictment  for  murder  the  judge  gave  the  jury  in- 
structions relating  to  the  law  on  murder,  voluntary  manslaughter,  and 
justifiable  homicide  in  self-defense.  He  did  not  instruct  them  on  the  law 
of  involuntary  manslaughter.  The  jury,  after  deliberation,  returned 
a  verdict  finding  the  accused  guilty  of  "involuntary  manslaughter," 
and  this  verdict  was  read  and  published  in  open  court  as  their  verdict. 
There  was  no  intimation  by  any  member  of  the  jury  that  the  instruc- 
tions of  the  judge  on  'the  law  of  the  case  had  been  misunderstood,  no 
further  instructions  were  asked,  no  member  of  the  jury  dissented  from 
the  verdict,  and  nothing  occurred  tending  in  any  manner  to  show  that 
the  entire  jury  did  not  deliberately  intend  the  verdict  published  in 
court  as  their  unanimous  finding.  The  judge  refused  to  receive  the  ver- 
dict of  involuntary  manslaughter,  telling  the  jury  that  the  court  could 
not  receive  the  verdict  which  they  had  attempted  to  return,  that  the 
court  had  not  charged  them  upon  the  law  of  involuntary  manslaughter, 
and  to  return  to  their  room  for  further  deliberation.  Held:  (I)  The 
verdict  of  involuntary  manslaughter  was  in  legal  effect  a  verdict  finding 
the  accused  guilty  of  the  highest  grade  of  involuntary  manslaughter, 
and  operated  as  an  acquittal  of  the  higher  grades  of  homicide,  that  is, 
murder  and  voluntary  manslaughter,  as  charged  in  the  indictment.  (2) 
The  verdict  of  involuntary  manslaughter  was  a  finality,  unless  ob- 
jected to  in  some  form  by  the  accused,  and  the  judge  could  not  legally 

•    refuse  to  receive  the  verdict,  or  to  restrict  in  any  manner  the  exclusive 
right  of  the  jury  to  find  and  return  the  verdict,  and  the  action  of  the 
judge  in  refusing  to  receive  the  verdict  and  in  requiring  the  jury  to  re- 
turn to  their  room  for  further  deliberation  was  unauthorized  by  law. 
Decided  Novembeb  20,   1911. 

Conviction  of  manslaughter ;  from  Colquitt  superior  court— Judge 
Thomas.    May  20,  1911. 
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W,  A,  Covington,  James  Humphreys,  Edwin  L,  Bryan,  Claude 
Pay  ton,  for  plaintiffs  in  error. 

J.  A.  Wilkes,  solicitor-general,  Shipp  &  Kline,  contra. 

Hill,  C.  J.  The  rulings  stated  in  the  first  three  headnotes  do 
not 'require  elaboration.  The  question  of  law  dealt  with  in  the 
last  headnote,  being  novel,  important,  and  interesting,  justifies,  if 
it  does  not  demand,  elaboration.  The  accused  were  on  trial  for  mur- 
der. The  jury,  after  having  been  out  for  some  time  considering 
their  verdict,  came  into  c^urt  and  announced  that  they  had  agreed 
upon  a  verdict.  This  verdict  was  read  by  the  solicitor-general, 
and  was  as  follows:  **We,  the  jury,  find  the  defendants,  B.  L.  Reg- 
ister and  C.  C.  Register,  guilty  of  involuntary  manslaughter.  E.  L. 
Bacon,  foreman.  This  April  13th,  1911.^'  The  judge  refused  to 
receive  this  verdict,  or  allow  it  to  be  filed,  and  direc(;ed  the  jury  to 
return  to  their  room  for  further  deliberation,  stating  to  them  that 
the  court  could  not  receive  the  verdict  which  they  had  attempted  to 
return,  and  that  the  court  had  not  charged  them  upon  the  law  of 
involuntary  manslaughter.  Counsel  for  the  defendant,  immediately 
after  the  jury  had  returned  to  their  room,  asked  that  the  judge 
charge  the  jury  as  to  the  grades  of  involuntary  manslaughter,  and 
reduced  the  request  to  writing ;  and  the  court  refused  to  give  the  in- 
structions requested,  or  to  charge  the  jury  upon  the  law  of  involun- 
tary manslaughter.  The  judge  had  the  jury  brought  back  into  the 
court-room,  and  the  following  colloquy  took  place  between  the  court 
and  one  of  the  jurors:  The  court:  "I  just  called  you  out,  gentle- 
men, to  see  what  the  trouble  was,  if  any,— if  there  was  any  way 
in  which  the  court  could  help  you  as  a  matter  of  law.  Of  course  the 
facts,  the  court  could  not  intimate  any  opinion  as  to  these.^^  Juror : 
"We  want  to  know  as  to  the  degrees  in  this  manslaughter/'  The 
court :  "  I  don't  quite  understand  the  inquiry,  gentlemen.^'  Juror : 
"We  want  to  know  whether  or  not  there  was  more  than*  one  kind.'* 
The  court:  "I  gave  in  charge  instructions  as  to  voluntary  man- 
slaughter. What  is  your  inquiry  now,  Mr.  Foreman?"  Juror: 
"We  wanted  to  know  if  there  was  more  than  one  kind,  that  is,  in- 
voluntary manslaughter."  The  court:  "The  court  gave  you  in- 
structions with  reference  to  voluntary  manslaughter.  The  court 
did  not  give  you  any  instructions  with  reference  to  involuntary  man- 
slaughter." Juror:  "That  is  all."  After  this  the  jury  retired,  and 
brought  in  a  verdict  of  guilty  of  voluntary  manslaughter.     The 
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motion  for  a  new  trial  alleges  that  this  was  error,  (1)  because  the 
accused  had  the  right  to  have  the  first  verdict  filed,  it  being  the  ver- 
dict of  the  jury  in  the  case,  and  it  being  the  intention  of  the  jury 
to  give  the  defendants  the  benefit  of  the  lower  grade  of  punishment 
provided  for  the  crime  of  involuntary  manslaughter;  and  that  the 
legal  effect  of  such  verdict  was  that  the  defendants  stood  guilty  of 
the  involuntary  killing  of  a  person  while  engaged  in  the  commis- 
sion of  an  unlawful  act,  the  heaviest  punishment  for  which  is  three 
years  in  the  penitentiary;  and  (2)  because  the  defendants  were  en- 
titled to  have  the  jury  charged  as  to  the  two  grades  of  involuntary 
manslaughter,  the  jury  having  stated  that  the  intendment  of  their 
verdict  was  to  reduce  the  grade  of  punishment,  and,  by  refusing 
either  to  allow  the  verdict  or  to  charge  the  jury  upon  the  law  of  in- 
voluntary manslaughter,  the  presiding  judge  deprived  the  jury  of 
their  rights  as  jurors,  and  forced  them  to  return  the  verdict  of  vol- 
untary manslaughter,  which  was  thus  not  a  free  expression  of  the 
sworn  opinion  of  the  jury,  and,  therefore,  not  a  legal  verdict. 

The  form  in  which  this  question  is  raised  is  probably  not  technic- 
ally correct.  It  should  have  been  made  by  direct  exception  at  the 
time  of  the  action  of  the  court  in  refusing  to  receive  the  verdict 
of  involuntary  manslaughter  and  directing  the  jury  to  return  to 
their  room  for  further  consideration,  or  by  an  exception  contained 
in  the  final  bill  of  exceptions.  But  regardless  of  the  manner  in 
which  the  question  is  raised,  this  court  thinks  that  the  question  as 
presented  in  the  motion  for  a  new  trial  is  of  such  character  as  to 
demand  a  decision,  as,  in  our  opinion,  the  question  lies  Ht  the  very 
foundation  of  the  right  of  jury  trial. 

It  is  interesting  to  note  that  the  question  here  made  has  never 
before,  except  on  one  recent  occasion,  occurred  in  the  history  of 
criminal  trials  in  this  State.  The  previous  occasion  referred  to  was 
in  the  case  of  Darsey  v.  State,  136  Qa,  501  (71  S.  E.  661),  in  which 
the  judgment  of  the  trial  court  was  affirmed  by  operation  of  law, 
the  Justices  of  the  Supreme  Court  being  evenly  divided  in  opinion. 
In  that  case  the  question,  although  identical  as  to  principle,  was  pre- 
sented somewhat  differently  to  the  Supreme  Court  from  the  manner 
in  which  the  question  is  presented  to  this  court  in  the  present  case. 
The  Darsey  case  was  an  indictment  for  murder.  The  trial  judge 
instructed  the  jury  on  the  law  of  murder  and  the  law  of  voluntary 
manslaughter  and  the  law  of  justifiable  homicide,  and  as  to  the 
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form  of  their  verdict  in  each  event.  The  court  did  not  instruct  the 
jury  as  to  the  law  of  involuntary  manslaughter.  The  jury  never- 
theless returned  a  verdict  in  open  court,  which  was  received  by  the 
clerk  and  published,  finding  the  defendant  guilty  of  the  offense 
of  involuntary  manslaughter.  The  judge  refused  to  receive  this 
verdict  and  instructed  the  jury  that  he  had  not  charged  them  on  the 
law  of  involuntary  manslaughter,  and  to  retire  and  find  a  verdict, 
and  further  instructed  them  to  strike  from  the  indictment  the  ver- 
dict of  involuntary  manslaughter,  stating  that  it  was  not  proper  and 
in  legal  form.  The  jury  returned  to  their  room,  and,  failing  there- 
after to  agree  upon  a  verdict,  the  court,  over  the  objection  of  counsel 
for  the  accused,  declared  a  mistrial.  Counsel  for  the  accused  in- 
sisted that  the  jury  had  already  found  the  defendant  guilty  of 
involuntary  manslaughter;  that  the  verdict  had  been  published; 
that  it  was  a  legal  verdict  finding  the  defendant  guilty  of  the  high- 
est grade  of  involuntary  manslaughter,  and  that  the  court  had  no 
power  in  such  case  to  declare  a  mistrial.  It  may  be  also  stated  that 
counsel  for  the  accused,  when  the  court  refused  to  receive  the  verdict 
of  involuntary  manslaughter  and  directed  the  jury  to  return  to 
their  room,  objected  to  this  action  of  the  court  and  insisted  on  a 
reception  of  the  verdict.  When  the  case  was  again  called  for  trial 
the  accused  filed  a  plea  of  former  conviction  and  former  jeopardy, 
and,  on  an  agreed  statement  of  facts,  this  issue  was  presented  to 
the  presiding  judge,  who  decided  the  issue  in  favor  of  the  State,  and 
the  defendant  excepted.  On  the  question  as  thus  presented,  the  Su- 
preme Courts  as  before  stated,  divided  equally,  Justices  Lumpkin, 
Beck,  and  Atkinson  being  of  the  opinion  that  the  decision  of  the 
trial  judge  was  error,  and  that  the  plea  should  have  been  sustained, 
and  Chief  Justice  Fish,  Presiding  Justice  Evans,  and  Justice  Hol- 
den  being  of  the  opinion  that  the  court  did  not  commit  an  error  in 
overruling  the  plea  of  former  jeopardy,  as  the  allegations  therein 
were  insuflScient  as  a  bar  to  further  prosecution  of  the  case. 

It  was  insisted,  in  the  argument  of  learned  counsel  for  the  defend- 
ant in  error,  and  also  in  the  brief  filed  in  this  court,  that  the  judg- 
ment in  the  Darsey  case  is  binding  on  this  court  on  the  question  now 
raised.  We  do  not  concur  in  this  view.  By  the  constitutional 
amendment  creating  this  court,  "the  decisions  of  the  Supreme  Court 
shall  bind  the  Court  of  Appeals  as  precedents.^'  But  in  the  Darsey 
case  the  court  did  not  make  any  decision.     The  Justices  of  the 
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court  divided  evenly  as  to  what  decision  should  be  made,  and  by 
operation  of  law  the  judgment  of  the  lower  court  was  afiBnned.  This 
by  no  means  constitutes  any  decision  of  the  Supreme  Court.  It  is 
simply  an  aflSrmance  of  the  judgment  below  as  to  that  particular 
case,  and  does  not  amount  to  a  decision  of  the  Supreme  Court, 
and  the  opinion  of  one  half  of  the  Justices  of  the  Supreme  Court 
is  entitled  under  the  law  to  no  more  weight  with  this  court  than 
the  opinion  of  the  other  half,  and  the  fact  that  the  judgment  of  the 
trial  court  strikes  the  balance  in  favor  of  the  affirmative  has  no  legal 
effect  whatever  as  precedent  or  authority.  Of  course  it  is  desirable 
that  there  should  be  no  conflict,  real  or  apparent,  in  the  decisions  of 
this  court  and  those  of  the  Supreme  Court,  and  the  decision  by  this 
court  on  this  question  will  present  no  conflict,  but  the  question  is 
before  this  court,  and  the  plaintiff  in  error  is  entitled  to  a  decision 
of  the  question,  and  this  decision  this  court,  in  the  discharge  of 
its  duty  under  the  law,  is  obliged  to  render.  A  majority  of  the 
court  is  clearly  of  the  opinion  that  the  ruling  of  the  trial  court 
on  this  point  was  erroneous,  and  that  the  motion  for  a  new  trial 
should  have  been  granted  because  of  this  error. 

The  fundamental  law  of  this  State  declares  that  "the  jury  in  all 
criminal  cases  shall  be  the  judges  of  the  law  and  the  facts."  Con- 
stitution, art.  1,  sec.  2,  par.  1  (Civil  Code  (1910),  §  6382).  And 
this  has  always  been  the  law  in  this  State.  In  the  earlier  decisions 
the  Supreme  Court  held  that  this  provision  of  law  meant  that  the 
jury  were  judges  of  the  law  even  to  the  extent  that  they  could  de- 
termine the  law  to  be  different  from  that  given  in  the  judge's 
charge.  In  the  case  of  Ricks  v.  State,  16  Oa.  600,  after  quoting 
from  the  Penal  Code  as  follows:  "On  every  trial  of  a  crime  or  of- 
fense contained  in  this  Code,  or  for  any  crime  or  offense,  the  jury 
shall  be  judges  of  the  law  and  the  fact,  and  shall  in  every  case  give 
a  verdict  of  ^  guilty  ^  or  ^  not  guilty ' ;  and  on  the  acquittal  of  any  de- 
fendant or  prisoner  no  new  trial  shall,  on  any  account,  be  granted 
by  the  court,"  the  court  says:  "The  meaning  of  this  plainly  is, 
that  it  is  the  jury  and  not  the  court— the  jury  whose  right  and 
whose  duty  it  shall  be,  to  be  the  judges  of  both  what  the  law  is 
and  what  the  fact  is ;  that  is  to  say,  whose  right  and  who»e  duty  it 
shall  be  to  judge — to  decide  both  what  the  law  is  and  what  the  fact 
is ;  and  that  after  having  judged,  decided  what  the  law  is,  and  the 
fact  is,  they  shall  give  their  judgment— their  decision  in  the  form  of 
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a  general  verdict  of  '  guilty/  or  ^  not  guilty/  "  In  these  earlier  de- 
cisions it  is  held  that  if  the  jury  can  not  conscientiously  adopt  the 
law  as  it  is  given  in  the  charge  of  the  court,  it  is  not  only  their 
right,  but  their  duty,  to  render  a  verdict  according  to  the  opinion 
which  they  entertain  of  the  law.  This  was  the  uniform  holding  of 
the  Supreme  Court  in  the  ante-bellum  period.  The  decisions  are 
collated  in  4  Michie^s  Encyclopedic  Digest  of  (Jeorgia  Reports,  37. 
The  interpretation  now  made  by  the  Supreme  Court  of  this  pro- 
vision of  the  law  is  that  while  jurors  are  judges  of  the  law  as  well 
as  of  the  facts  in  criminal  cases,  they  must  accept  the  law  as  laid 
down  and  expounded  to  them  by  the  presiding  judge.  Beginning 
with  the  ruling  in  the  case  of  Brown  v.  State,  40  Oa.  689,  this  has 
been  the  uniform  interpretation  of  this  law  by  the  Supreme  Court 
to  the  present  day,  and  we  may  consider  the  law  as  now  settled 
that  in  the  trial  of  criminal  cases  it  is  the  duty  of  the  jury  to  take 
the  law  from  the  court,  as  it  is  their  duty  to  take  the  evidence  from 
the  witnesses. 

But  suppose  the  jury  disregards  its  duty  in  a  criminal  case  and 
returns  a  verdict  outside  of  the  law  as  expounded  by  the  judge,  and 
without  any  evidence  to  support  it  as  given  by  the  witnesses,  what 
would  be  the  effect  of  such  a  verdict  ?  The  accused  has  a  statutory 
remedy.  He  can  file  a  motion  for  a  new  trial  and  have  the  verdict 
set  aside,  because  contrary  to  law,  or  without  any  evidence  to  sup- 
port it.  But  what  can  the  State  do?  It  certainly  can  not  have 
such  a  verdict  set  aside  on  motion  for  a  new  trial,  for  in  no  case 
can  the  State  file  such  a  motion,  and  no  new  trial  shall  on  any  ac- 
count be  granted  by  the  court  at  the  instance  of  the  State.  What  the 
State  can  not  do  directly,  the  trial  judge  can  not  do  for  the  State 
indirectly.  If  a  verdict  of  acquittal  is  a  complete  bar  to  any  further 
prosecution,  the  court  has  no  authority  to  continue  any  further 
prosecution  of  the  case  after  the  verdict  of  acquittal  by  the  jury. 
It  is  wholly  immaterial  whether  the  verdict  is  supported  by  the 
evidence  or  by  the  law.  If  a  verdict  found  by  the  jury  is  included 
within  the  crime  as  charged  by  the  indictment,  and  is  in  form  cor- 
rect and  explicit,  the  court  is  powerless  to  change  it.  The  court 
is  powerless  to  direct  the  jury  to  change  it  after  it  has  been  pub- 
lished. It  stands  forever  as  a  protection  to  the  accused  and  as  a 
complete  bar  to  any  further  prosecution  for  the  same  transaction. 
In  the  case  of  Kitchens  v.   State,  41    Oa,   217,   Judge  McCay 
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uses  the  following  language:  "If  the  jury  fails  to  heed  the  charge 
of  the  judge  and  finds  the  prisoner  guilty,  the  court  is  authorized  to 
grant  a  new  trial.  If  the  jury  fails  in  favor  of  the  prisoner  and 
find  him  not  guilty,  although  there  is  no  remedy  for  the  error,  it 
is  none  the  less  a  wrong.''  The  learned  Judge  holds  that  this  would 
be  a  wrong  in  the  jury  because  it  would  be  their  duty  to  receive  the 
law  from  the  judge,  but  if  their  failure  to  do  so  operates  in  favor 
of  the  prisoner,  the  conclusion  is,  notwithstanding  the  wrong,  that 
there  is  no  remedy  for  its  correction.  It  can  not  be  doubted  that  an 
acquittal  of  the  accused  would  operate  as  a  complete  bar  to  any  fur- 
ther prosecution,  however  much  the  acquittal  might  be  against  the 
evidence  and  the  law.  Where  the  trial  is  for  murder  and  the  verdict 
is  for  an  inferior  grade  of  homicide,  this  is  in  legal  effect  an  acquit- 
tal of  all  the  higher  grades  of  the  crime.  Jordan  v.  State,  22  Oa, 
559. 

In  this  case  the  verdict  of  involuntary  manslaughter  which  was 
found  by  the  jury  in  the  first  instance  was  an  acquittal  of  the  defend- 
ants of  all  the  higher  grades  of  the  homicide,  and  must  be  treated 
as  equivalent  to  a  finding  that  the  defendants  were  guilty  of  in- 
voluntary manslaughter  in  the  commission  of  an  unlawful  act. 
Thomas  v.  State,  121  Qa.  331  (49  S.  E.  273).  "When  only  a  minor 
offense  is  found,  the  finding,  unless  set  aside  at  the  prisoner's  in- 
stance, is  a  full  and  complete  acquittal  of  the  major  offense 
charged."  Miller  v.  State,  58  Oa.  203.  Of  course,  where  a  verdict 
is  not  in  proper  form,  or  where  it  is  uncertain  what  the  jury  in- 
tended to  find  by  their  verdict,  or  where  that  verdict  is  for  an  of- 
fense not  covered  by  the  indictment,  the  judge  may  send  the  jury 
back  for  further  consideration  of  the  case.  Cooh  v.  State,  26  Oa. 
593;  Mangham  v.  State,  87  Oa,  552  (13  S.  E.  558).  But  if  the 
verdict  is  explicit  and  is  included  in  the  charge  set  out  in  the  indict- 
ment, and  if  it  appears  to  be  the  deliberate  and  intentional  finding 
of  the  jury,  though  it  may  be  in  the  very  teeth  of  the  charge  and 
wholly  without  any  evidence  to  support  it,  the  court  is  obliged  to 
receive  it ;  and  to  refuse  to  do  so  is,  in  the  opinion  of  a  majority  of 
the  court,  under  the  law  of  this  State,  an  unwarranted  invasion  by 
the  judge  of  the  exclusive  province  of  the  jury.  Mr.  Bishop,  in 
his  work  on  Criminal  Procedure  (2  New  Cr.  Proc.  §  642),  uses 
the  following  language:  "A  verdict  contrary  to  instructions,  for  a 
less  degree  of  the  offense  than  the  evidence  proves,  must  be  received 
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and  carried  out.  Certainly  there  is  no  higher  duty  on  the  jury  to 
observe  the  instructions  of  the  court  than  there  is  upon  the  jury  to 
find  a  verdict  according  to  the  truth  in  the  evidence/'  Proflfatt,  in 
his  work  on  Jury  Trials  (§  467),  in  discussing  the  conclusiveness 
of  a  verdict,  lays  down  this  principle  as  without  any  exception: 
"In  one  instance  a  verdict  is  final;  that  is,  in  case  of  a  verdict  of 
acquittal.  Whatever  errors  may  have  been  made  by  the  jury  in  the 
application  of  the  law,  or  however  perversely  they  may  have  acted, 
and  in  defiance  of  the  plain  and  positive  instructions  of  the  court, 
their  verdict  of  acquittal  in  a  criminal  case  is  final.  The  court  can 
not  set  it  aside  for  any  error  of  law,  or  any  disregard  of  the  evi- 
dence. While  in  case  of  a  conviction  the  prisoner  has  a  right  to  have 
the  action  of  the  jury  reviewed,  in  case  of  acquittal  no  such  right  is 
given  to  the  people.  It  is  for  this  reason,  no  doubt,  that  the  doc- 
trine has  been  maintained,  that  in  criminal  cases  the  jury  are  the 
judges  of  the  law  and  fact."  And  Mr.  Bishop,  further  discussing 
the  principle,  uses  the  following  language:  "If,  obeying  their  own 
conscience  and  disobeying  the  judge,  they  [the  jury]  return  a  ver- 
dict of  acquittal,  he  can  neither  punish  them  nor  set  the  verdict 
aside,  though  he  can  set  aside  a  conviction.  This  power  of  grant- 
ing a  new  trial,  therefore,  furnishes  no  reason  or  test  of  the  rights 
of  juries.  They  can  not  convict  a  defendant  contrary  to  the  di- 
rection of  the  court,  but  they  may  acquit  him  in  like  disobedience 
whenever  their  own  judgments  demand.  The  judge  may  in  his 
charge  convey  to  them  his  ideas  of  their  duties,  but  the  law  re- 
stricts him  from  interposing  with  his  power.''  The  great  Mansfield 
declared:  "It  is  the  duty  of  the  judge,  in  all  cases  upon  general 
issues,  to  tell  the  jury  how  to  do  right,  though  they  have  it  in 
their  power  to  do  wrong,  which  is  a  matter  between  God  and 
their  own  consciences."    3  T.  R.  428,  note  9. 

In  a  criminal  case,  therefore,  we  conclude  that  while  it  is  the  duty 
of  the  jury  to  take  the  law  as  given  them  in  charge  by  the  court, 
and  the  evidence  as  presented  to  them  by  the  witnesses,  yet  if  they 
take  the  law  and  the  evidence  into  their  own  hands  and  find  a  verdict 
explicit  as  to  form  and  intention,  and  included  within  the  crime 
charged  in  the  indictment,  the  finding  is  within  their  power  as  it  is 
written  in  the  law,  and  the  verdict  is  an  absolute  protection  from 
any  subsequent  prosecution  for  the  same  transaction,  whether  or  not 
that  verdict  is  received  formally  and  filed  by  the  court;  and  the 
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court  has  no  power  to  nullify  or  set  aside  the  verdict  of  the  jury  by 
refusing  to  receive  it  and  have  it  filed  in  such  case.  In  other  words, 
after  a  verdict  of  the  character  above  described  in  a  criminal  case 
has  been  found  by  the  jury  and  published  in  court  as  their  verdict, 
the  judge  has  no  right,  under  the  statutes  of  this  State,  to  take  is- 
sue with  the  jury  as  to  the  legality  of  that  verdict,  or  to  get  up 
any  controversy  with  the  jury  as  to  whether  the  verdict  is  contrary 
to  law  or  without  any  evidence  to  support  it,  or  to  coerce  them  to 
any  further  consideration  of  their  verdict.  Now,  in  this  case,  the 
indictment  being  for  murder  and  the  jury  having  found  a  verdict 
of  involuntary  manslaughter,  which  is  embraced  in  the  charge  of 
murder,  and  that  verdict  having  been  returned  into  court  and  pub- 
lished by  the  jury  as  their  verdict,  and  there  being  no  objection  by 
any  member  of  the  jury  that  the  verdict  was  not  the  verdict  of  the 
twelve  jurors,  the  court  had  no  right  to  send  the  jury  back  for  any 
further  deliberation.  It  is  wholly  immaterial  whether  this  verdict 
was  in  obedience  to  the  instructions  of  the  court,  or  was  in  accord- 
ance with  the  evidence  in  the  case.  It  was  the  finding  of  the  ex- 
clusive arbiters  on  the  question  of  the  defendants'  guilt  or  innocence, 
and  the  reception  of  this  verdict  and  its  filing  of  record  was  a  mere 
matter  of  formal  procedure,  and  did  not  in  any  manner  affect  the 
substantial  rights  of  the  accused  as  fixed  by  the  verdict;  and  the 
most  substantial  right  was  that  they  were  acquitted  by  this  verdict 
of  all  the  superior  or  higher  grades  of  the  crime  charged  against 
them ;  and  it  seems  to  the  majority  of  this  court  that  it  would  be  to 
overthrow  the  very  foundation  of  the  right  of  trial  by  jury  and  to 
place  the  entire  matter  into  the  hands  of  the  trial  judge,  both  under 
the  law  and  the  evidence,  to  permit  the  judge  in  such  case  to  send 
the  jury  back  for  further  consideration  of  their  verdict. 

In  Fagg  V,  State,  50  Ark.  506  (8  S.  W.  829),  the  accused  was 
tried  on  an  indictment  for  murder,  and  the  jury  found  the  follow- 
ing verdict:  **We,  the  jury,  find  the  defendant  guilty  of  man- 
slaughter, but  can  not  agree  upon  his  punishment."  In  Arkansas 
the  statute,  as  in  this  State,  makes  two  degrees  of  manslaughter, 
voluntary  manslaughter  and  involuntary  manslaughter.  The  judge, 
in  sentencing  the  defendant,  treated  this  verdict  as  one  of  voluntary 
manslaughter.  The  appellant  contended  that  the  killing  was  either 
.murder  in  the  first  degree,  or  justifiable  homicide,  and  therefore 
that  the  jury  could  not  legally  return  a  verdict  of  manslaughter. 
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In  the  course  of  the  opinion  the  Chief  Justice  says:  "Where  the 
evidence  and  the  instructions  of  the  court  demand  a  verdict  of  mur- 
der, but  the  jury  finds  manslaughter,  there  is  no  alternative  but 
to  sentence  the  prisoner  accordingly.  The  court  can  not  withhold 
from  the  jury  the  power  to  return  a  verdict  according  to  their  will 
for  any  grade  of  the  offense  charged  against  the  defendant.  The 
court  can  only  instruct  juries  as  to  their  duty,  giving  them  in  charge 
the  law  applicable  to  the  facts,  and  no  other.  If  there  is  no  evi- 
dence whatever  tending  to  establish  a  lower  grade  of  homicide  than 
.  murder  in  one  instance,  or  voluntary  manslaughter  in  another,  the 
court  should  decline  to  give  to  the  jury  directions  as  to  any  lower 
grade  of  homicide,  and  it  is  the  jur/s  duty  to  take  the  court's  ex- 
position of  the  law  as  that  applicable  to  the  case.  But  the  court 
can  not  direct  a  verdict  for  the  higher  offense,  nor  restrain  the  jury 
from  returning  it  for  the  lower  grade.''  One  of  the  headnotes  ap- 
plicable to  this  point  is  as  follows:  "On  the  trial  of  an  indictment 
for  murder,  although  both  the  instructions  of  the  court  and  the  evi- 
dence call  for  a  conviction  of  the  highest  grade  of  the  offense 
charged,  there  is  no  power  to  restrain  the  jury  from  returning  a 
verdict  of  manslaughter ;  and  in  such  case  the  accused  must  be  sen- 
tenced according  to  the  finding  of  the  jury." 

To  refuse  to  receive  the  verdict  in  a  criminal  case,  on  the  ground 
that  the  verdict  is  for  a  grade  of  the  offense  charged  in  the  indict- 
ment but  not  covered  by  the  instructions  of  the  court,  and  without 
evidence  to  support  it,  is  to  restrict  the  exclusive  right  of  the  jury 
in  their  finding  of  a.  verdict  to  that  view  of  the  law  and  the  evi- 
dence entertained  by  the  trial  judge,  and  in  its  last  analysis  is  de- 
structive of  the  right  of  jury  trial.     And  certainly,  in  a  State 
where  the  statute  deprives  the  judge  of  the  right  to  intimate  any 
opinion  on  the  facts,  and  makes  such  intimation  of  opinion  a  man- 
datory ground  for  a  new  trial,  the  refusal  of  the  trial  judge  to  re- 
ceive a  verdict  is,  although  indirect,  a  very  strong  method  of  in- 
forming the  jury  that  the  trial  judge  entertains  a  different  opin- 
ion from  that  entertained  by  the  jury  on  the  evidence  as  applicable 
to  the  law.    In  the  case  of  Grant  v.  State,  33  Fla.  291  (14  South. 
757,  23  L.  R.  A.  723),  the  indictment  was  for  murder,  and  the 
jury  brought  in  a  verdict  of  manslaughter  in  the  first  degree.    The 
judge  refused  to  receive  this  verdict  and  stated  to  the  jury  in  effect 
that  it  was  defective,  as  there  were  no  degrees  in  manslaughter,  and 
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that  they  must  retire  and  present  a  verdict  in  proper  form.  In 
discussing  the  right  of  the  judge  in  that  case  to  give  such  direc- 
tion, the  Supreme  Court  said:  "The  direction  was  to  retire  and 
present  a  verdict  in  a  proper  form.  There  is  nothing  here  to  in- 
dicate the  character  of  the  verdict  to  be  returned,  except  that  one 
for  manslaughter  in  the  first  degree  was  not  in  proper  form.  If 
there  was  any  error  on  the  part  of  the  judge,  it  was  in  refusing  to 
receive  the  first  verdict  as  presented,  and  in  not  proceeding  to  af- 
firm it  in  the  proper  way.  It  is  of  course  true  that  when  a  com- 
plete formal  verdict  is  returned  by  the  jury,  the  court  has  no  dis- 
cretion in  the  matter,  but  must  proceed  to  affirm  it.'*  In  the  case 
now  under  consideration  no  objection  was  made  as  to  the  form  of 
the  verdict,  but  the  objection,  in  effect,  was  that  the  verdict  was 
unauthorized  by  the  evidence  and  the  law  applicable  thereto,  as 
covered  by  the  instructions  of  the  court,  and  the  jury  was  directed 
not  to  change  the  form  of  the  verdict,  but  to  retire  and  consider 
the  question  of  evidence,  according  to  the  instructions  of  the  court. 
In  other  words,  the  court,  in  effect,  told  the  jury  in  the  present 
case  that  their  verdict  for  involuntary  manslaughter  was  without 
any  evidence  to  support  it,  and  was  contrary  to  his  instructions  as 
to  the  law  applicable  to  the  issues  made  by  the  evidence. 

In  the  case  of  S pence  v.  State,  7  Oa.  App.  825  (68  S.  E.  443), 
this  court  held  that  on  the  trial  of  an  indictment  for  murder  the 
jury  may  convict  of  any  lesser  grade  of  homicide,  and  a  verdict  of 
voluntary  manslaughter  in  accordance  with  the  evidence  would  be  a 
legal  verdict,  although  the  court  did  not  instruct  the  jury  on  the 
law  of  voluntary  manslaughter.  A  majority  of  the  court  in 
the  case  sub  judice  go  even  further  than  the  decision  announced  in 
the  Spence  case,  and  entertain  the  view  that  a  verdict  for  a  lower 
grade  of  homicide  on  the  trial  of  an  indictment  for  murder  is 
binding  upon  both  the  trial  judge  and  the  State,  and  can  not  be  set 
aside  or  avoided  except  at  the  instance  of  the  accused.  As  before 
•stated,  a  verdict  of  guilty  of  a  lesser  grade  of  homicide  than  that 
charged  in  the  indictment  is  an  acquittal  of  the  higher  grade.  To 
allow  the  judge  to  refuse  to  receive  it  is  to  allow  him  to  refuse  to 
permit  the  jury  to  acquit  of  the  higher  grade  of  homicide  because 
the  verdict  is  not  sustained  by  the  evidence  as  the  judge  views  it. 
The  fact  that  the  State  can  not  except  to  a  wrong  verdict  and  the 
defendant  can  do  so  is  immaterial  and  furnishes  no  answer  to  the 
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argument.  This  is  true  of  every  error,  either  of  law  or  fact,  in 
criminal  cases,  for  no  error  against  the  State  can  be  corrected,  while 
any  error  against  the  accused  can  be  corrected.  This  arises  from 
the  general  rule  that  no  one  can  be  twice  put  in  jeopardy,  under 
the  constitution  of  this  State,  unless  the  verdict  is  set  aside  on  his 
own  motion,  or  by  the  direction  of  a  mistrial  in  a  proper  case.  Civil 
Code  (1910),  §  6364.  What  is  here  held  is,  we  think,  not  in  con- 
flict with  the  well-settled  rule  that  the  trial  judge  is  not  required 
to  charge  any  part  of  the  law  which  is  not  in  his  opinion  applicable 
to  the  evidence ;  and  the  refusal  of  the  court  in  this  case  to  charge 
the  law  of  involuntary  manslaughter  was  not  erroneous,  under  the 
evidence,  but  the  refusal  to  receive  a  verdict  which  was  clear  and 
explicit  in  its  terms,  of  a  lower  grade  of  homicide  embraced  in  the 
charge  made  by  the  indictment,  and  sending  the  jury  back  with  in- 
structions to  resume  their  consideration  of  the  case,  was,  in  the 
opinion  of  a  majority  of  this  court,  error,  and  in  its  last  analysis 
would  tend  to  destroy  the  right  of  trial  by  jury,  and  to  place  in 
the  hands  of  the  trial  judge  the  exclusive  determination  of  the  ul- 
timate guilt  or  innocence  of  the  accused. 

We  have  not  referred  to  the  colloquy  between  the  judge  and  the 
jury  subsequently  to  the  return  of  the  verdict  of  involuntary  man- 
slaughter, and  the  absolute  refusal  of  the  judge  to  receive  the  ver- 
dict, and  his  direction  to  the  jury  to  retire  and  resimie  their  delib- 
erations. If  we  are  right  in  the  view  presented,  that  the  verdict 
of  involuntary  manslaughter  was,  under  the  circumstances  stated, 
a  final  verdict,  and  it  was  the  duty  of  the  court  to  receive  it,  the 
subsequent  action  of  the  court  was  wholly  immaterial.  We  think, 
however,  that  a  fair  deduction  from  the  language  used  by  the 
jury  in  reply  to  the  judge's  inquiry  was  an  expression  of  a  de- 
sire to  adhere  to  the  verdict  of  involuntary  manslaughter,  if  there 
was  such  a  grade  of  homicide,  and  they  were  prevented  from  doing 
so  because  the  judge  declined  to  answer  their  inquiry,  except  by  tell- 
ing them  that  the  court  had  "given  instructions  only  as  to  volun- 
tary manslaughter.^'  This  was  equivalent  to  telling  the  jury  that  so 
far  as  the  evidence  in  this  case  disclosed,  there  was  no  such  offense 
as  involuntary  manslaughter.  It  will  be  noted  that  the  judge's  re- 
fusal to  receive  the  verdict  of  involuntary  manslaughter  was  not  on 
the  ground  that  the  verdict  was  imperfect  or  incomplete  in  that 
it  did  not  clearly  express  the  intention  of  the  jury  on  the  grades  of 
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involuntary  manslaughter,  whether  the  jury  intended  to  find  the  ac- 
cused guilty  of  involuntary  manslaughter  in  the  commission  of  an 
unlawful  act,  or  involuntary  manslaughter  in  the  commission  of 
a  lawful  act  without  due  caution  and  circumspection;  but  the  re- 
fusal was  placed  squarely  on  the  ground  that  the  jury  had  found  a 
verdict  contrary  to  his  instructions.  We  think  the  judge  was 
authorized  to  assist  the  jury  in  making  the  verdict  explicit  as  to 
the  degree  of  involuntary  manslaughter,  but  he  could  not  intimate 
what  sort  of  verdict  the  jury  should  find.  TvrhavtUe  v.  State,  58 
Oa,  546  (3).  His  refusal  to  explain  the  grades  of  involuntary  man- 
slaughter after  the  jury  had  found  a  verdict  for  this  offense,  and 
when  they  requested  him  to  do  so,  and  he  insisted  in  effect  that 
they  could  only  consider  the  offense  of  voluntary  manslaughter,  ap- 
proached near,  if  it  did  not  actually  reach,  an  intimation  of  opinion 
on  the  subject.  The  jury  ought  to  have  followed  the  instructions  of 
the  judge  as  to  the  law.  It  was  wrong  for  them  to  disregard  these 
instructions,  just  as  it  would  be  wrong  to  find  a  verdict  not  sup- 
ported by  the  evidence ;  but  if  the  wrong  is  perpetrated  by  the  jury 
against  the  law,  or  against  the  weight  of  the  facts,  in  the  language 
of  Judge  McCay,  "the  wrong  is  without  remedy, ^^  except  at  the  in- 
stance of  the  accused;  and  in  the  words  of  Mansfield,  it  "is  a  mat- 
ter between  God  and  their  own  consciences.^' 

Suppose  the  jury  in  this  case,  after  the  refusal  of  the  judge  to  re- 
ceive their  verdict,  had  persisted,  and  again  returned  the  same 
verdict,  could  the  judge  have  legally  declared  a  mistrial?  Would 
not  the  accused  have  been  protected  from  any  subsequent  trial  by 
the  plea  of  autrefois  convict,  if  the  judge  had  declared  a  mistrial? 
Suppose  the  judge  had  said  to  the  jury,  when  they  brought  in  their 
verdict  of  involuntary  manslaughter:  "Gentlemen  of  the  jury,  you 
have  found  a  wrong  verdict,  one  wholly  without  evidence  to  sup- 
port it  and  in  the  teeth  of  my  instructions  on  the  law,  and  I  there- 
fore set  it  aside,  and  direct  that  you  retire  to  your  room  and  re- 
sume your  deliberations,'*  would  this  not  have  been  a  clear  inva- 
sion of  the  exclusive  province  of  the  jury  ?  Is  there  any  substantial 
difference  in  this  supposed  action  of  the  judge,  and  what  was  done 
in  this  case?  Judgment  reversed, 

Powell,  J.,  dissenting  from  the  ruling  in  the  4th  paragraph  of 
the  syllabus  and  the  corresponding  matter  in  the  opinion. 

There  may  have  been  a  day  when  the  proposition  laid  down  in  the 
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majoriiy  opinion  would  not  only  have  been  sound  from  a  logical 
standpoint,  but  would  have  been  consistent  with  the  general  scheme 
of  jurisprudence  then  in  force.  In  my  opinion  that  day  is  past, 
and,  if  not  wholly  past,  is  passing;  and  I  would  do  nothing  to  pro- 
tract its  stay. 

A  court  is  defined  as  "a  place  where  justice  is  judicially  admin- 
istered.** The  chief  task  of  all  our  ingenuity  is  and  should  be  to 
make  our  courts  eflBcient  to  this  end  of  administering  justice.  Har- 
mony is  a  sine  qua  non  of  eflBciency.  Courts  give  better  justice  now, 
and  administer  it  more  judicially,  than  they  did  in  earlier  times, 
because  more  certain  and  harmonious  methods  of  trial  than  were 
then  known  have  been  devised.  In  no  phase  of  the  general  question 
has  more  improvement  in  this  respect  been  obtained  than  has  come 
about  through  the  progress  which  has  been  made  in  defining  the 
respective  functions  of  judge  and  jury  as  they  are  called  upon  to 
co-operate  in  the  trial  of  a  case. 

Irrespective  of  all  older  views  and  judicial  announcements  on 
the  subject,  the  modem  view  and  the  present  rule  are  conceded  to  be 
that  the  judge  is  charged  with  the  function  of  deciding  all  ques- 
tions of  law  in  the  case,  and  the  jury  with  the  function  of  deciding 
all  questions  of  fact ;  and  beyond  this,  wherever  a  general  verdict  is 
required,  as  it  is  in  a  criminal  case,  the  jury  is  charged  with  the 
further  duty  of  applying  the  law  as  decided  by  the  court  to  the 
facts  as  found  by  the  jury.  Further  progress  has  been  made  in  this 
State  by  the  working  out  oftthe  proposition  that  the  determination 
of  what  issues  are  involved  in  a  case  is  a  question  of  law,  for  the 
court  to  decide.  For  instance,  though  the  question  as  to  whether 
the  defendant  is  guilty  of  manslaughter  may  be  a  possible  issue 
under  an  indictment  for  murder,  it  is  error  for  the  court  to  submit 
that  issue  to  the  jury,  where  there  is  no  evidence  of  that  charac- 
ter of  homicide  which  constitutes  manslaughter;  and  it  is  proper 
in  such  a  case  for  the  court  to  tell  the  jury  that  they  should  not 
consider  that  subject.  This  proposition  has  been  established  by 
repeated  decisions,  the  majority  opinion  concedes  it,  and  I  need 
not  elaborate  it. 

Not  only  is  it  the  duty  of  the  judge  to  decide  the  law,  but  it 'is 
his  duty  to  tell  the  jury  how  he  has  decided  it,  and  it  is  his  duty 
to  see  that  his  decision  is  obeyed  and  respected,  so  far  as  may  be  in 
his  power.    For  instance,  suppose  a  writing  were  offered  in  evidence 
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and  the  court  rejected  it,  and  later,  after  submission  of  the  case  to 
the  jury,  they  should  file  in  and  say  to  the  court:  "We  are  judges 
of  the  facts ;  we  demand  to  see  that  writing,  which  we  deem  is  rele- 
vant to  the  facts  as  we  see  them/^  Would  it  be  any  infringement 
upon  the  sacred  prerogative  of  the  jury  for  the  judge  to  tell  them, 
in  language  howsoever  emphatic,  that  they  could  not  see  the  paper, 
and  should  not  consider  it  in  making  their  verdict?.  On  the  con- 
trary, it  would  be  his  duty  to  do  so. 

There  are  a  number  of  decisions  of  our  Supreme  Court  (and  they 
are  referred  to  with  approval  in  the  majority  opinion,  though  as  to 
them  my  colleagues  find  a  distinction  which  my  mind  does  not 
make)  to  the  eflEect  that  if  the  jury  offers  a  verdict  for  some  oflEense 
not  included  in  the  indictment,  the  court  should  decline  to  receive 
it.  By  what  right  does  the  court  decline  to  receive  such  a  verdict? 
It  is  for  no  other  reason  than  that  such  a  verdict  is  not  responsive 
to  any  issue  in  the  case ;  and  it  is  the  right  and  duty  of  the  court 
to  see  that  the  verdict  is  responsive  to  the  issue,  or  to  one  of  the 
issues  submitted.  If  the  jury  (though  in  a  certain  sense  judges  of 
the  law  and  of  the  facts)  differ  with  the  judge  and  believe  that 
they  have  the  right  to  return  a  verdict  for  some  misdemeanor,  say 
assault  and  battery,  upon  an  indictment  charging  a  felony,  say 
arson,  it  is  the  jury,  and  not  the  judge,  that  must  yield.  If  the 
judge  should  receive  such  a  verdict,  it  would  operate  to  acquit  the 
defendant  of  the  arson,  and  it  would  in  all  respects  be  equivalent 
to  a  verdict  of  not  guilty  of  that  oflEense ;  and  yet,  because  the  jury 
thus  oflfer  to  express  themselves  in  a  formulated  finding,  as  if  it 
were  a  true  verdict,  should  the  court  receive  it?  No.  And  this  is 
an  answer  in  which  both  reason  and  precedent  heartily  concur. 
And  from  the  correctness  of  this  answer  my  colleagues  oflfer  no 
dissent. 

Now,  take  a  step  further,  keeping  in  mind  as  we  go  that  the  de- 
termination of  what  the  issues  in  a  case  are  depends  upon  a  con- 
sideration of  both  the  pleadings  and  the  evidence.  An  indictment 
charges  murder.  There  is  evidence  of  a  homicide,  but  nothh)g 
whatever  to  show  (what  it  is  necessary  to  show,  in  order  to  convict 
of  involuntary  manslaughter)  that  the  killing  was  negligent  but 
unintentional ;  indeed,  the  defendant  concedes  an  intent  to  kill,  but 
pleads  justification.  The  judge,  charged  with  the  duty  of  framing 
the  issues  on  which  the  jury  must  pass,  decides,  and  correctly  de- 
cides, that  there  is  no  issue  as  to  involuntary  manslaughter  in  the 
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case,  and,  as  is  his  duty  and  privilege,  he  so  informs  the  jury.  Nev- 
ertheless, the  jury,  disagreeing  with  him  (as  they  did  in  the  sup- 
posed case  of  arson  discussed  just  above),  offer  to  return  a  verdict  of 
involuntary  manslaughter.  Shall  the  judge  receive  it,  or  shall  he  di- 
rect the  jury  to  return  to  their  room  and  bring  a  verdict  responsive 
to  the  issues  submitted  to  them?  It  is  true  that  the  verdict  of 
involuntary  manslaughter,  if  received,  would  operate  to  acquit  the 
accused  of  the  murder  and  of  the  voluntary  manslaughter,  if  any, 
and  indeed  of  all  other  offenses,  if  any,  so  far  as  the  trans- 
action charged  in  the  indictment  is  concerned;  just  as  a  verdict 
of  assault  and  battery,  if  received,  on  an  indictment  charging 
arson,  would  acquit  the  accused  of  that  offense;  but  the  ques- 
tion is  not  as  to  what  would  be  the  effect  of  the  verdict  if  the 
court  should  receive  it,  but  as  to  whether  the  court  should  re- 
ceive it  notwithstanding  its  lack  of  responsiveness  to  any  issue 
in  the  case,  accordingly  as  those  issues  have  been  determined  by 
the  judge  in  pursuance  of  his  unchallenged  prerogative  of  framing 
the  issues.  My  associates  draw  a  distinction  between  the  two  cases, 
and  say  that  though  the  judge  should  not  receive  the  unresponsive 
verdict  in  the  arson  case,  he  can  not  legally  refuse  to  receive  the 
unresponsive  verdict  in  the  murder  case ;  while  to  my  mind  there  is 
no  rational  distinction  to  be  made.  And  it  seems  to  me  not  only 
logical,  but  eminently  proper,  and  consistent  with  all  the  better 
notions  as  to  how  justice  should  be  judicially  administered,  effi- 
ciently administered,  that  in  such  a  case  the  judge  should  stand  his 
ground  and  compel  the  jury  to  tender  a  verdict  responsive  to  the 
issue  as  he  in  the  due  exercise  of  his  prerogative  has  framed  it,  or 
else  make  a  mistrial. 

I  fully  agree  to  the  proposition  that  the  judge  must  not  transgress 
upon  the  prerogative  of  the  jury.  I,  with  equal  alacrity,  agree  that 
trial  by  jury  is  a  well-established  right,  high  and  valuable  in  its  na- 
ture. But  my  point  is  that  trial  by  judge  (meaning  thereby  that 
the  judge  shall  perform  those  functions  in  the  trial  of  the  case  which 
are  his  to  perform,  according  to  the  recognized  division  of  duties) 
is  to  my  mind  a  right  no  less  firmly  established,  a  right  no  less  im- 
portant in  its  nature,  than  trial  by  jury.  Trial  by  court,  that  is  by 
both  judge  and  jury,  with  each  legitimately  performing  only  the 
particular  function  given  by  law,  is  the  kind  of  a  trial  that  most 
commends  itself  to  right  thinking  and  to  the  highest  sense  of  jus- 
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tice,  and  that  best  accords  with  the  spirit  of  our  law  and  with  the 
principles  of  modern  jurisprudence. 

It  is  no  less  a  wrong  for  the  jury  to  invade  the  province  of  the 
judge  than  it  is  for  the  judge  to  invade  the  province  of  the  jury. 
If  a  judge,  forgetting  his  duty,  should  undertake  to  invade  the 
province  of  the  jury  and  to  express  his  opinion  on  the  facts,  the 
jury  should  disregard  it  and  should  refuse  to  follow  his  opinion, 
unless  it  accords  with  their  own.  On  the  other  hand,  if  the  jury 
undertakes  to  invade  the  province  of  the  judge,  and  to  inject  into 
a  case  an  issue  which  the  judge  has  decided  is  not  in  it,  the  judge 
should  likewise  repel  the  invasion  of  his  province,  and,  in  the  dis- 
charge of  his  function  as  the  head  of  the  court,  directing  the  prog- 
ress of  the  trial,  should  compel  the  jury  to  keep  its  place,  and 
either  to  render  a  verdict  on  some  issue  submitted  or  else  make  a 
mistrial. 

It  is  said  that  if  this  proposition  were  recomized  to  its  logical 
end,  a  judge  might  direct  a  verdict  in  a  criminal  case,  where  the 
facts  were  undisputed.  Perhaps  this  may  be  a  logical  extension  of 
the  doctrine  (though  I  do  not  concede  that  it  is) ;  but  even  if  it 
were,  still,  it  is  to  be  remembered  that  we  carry  few,  if  any,  of  our 
legal  doctrines  to  their  full  logical  end  in  actual  practice.  This  is 
true  with  courts  just  as  it  is  with  men  in  other  activities.  From 
the  standpoint  of  strict  logic,  we  might  say  that  no  sensible  man 
would  ever  eat  food  that  he  knows  is  likely  to  disagree  with  him; 
and  yet,  in  actual  practice,  sensible  men  do  that  very  thing  every 
day.  But,  be  that  as  it  may,  every  criminal  case  contains  the  issue 
of  guilty  or  not  guilty  of  the  offense  charged,  and  the  jury  must 
believe  the  evidence,  howsoever  strong  and  uncontradicted, 
before  they  are  compelled  to  render  a  verdict  of  guilty.  The  jury 
may  reject  evidence,  but  they  can  not  supply  it  where  it  does  not  ex- 
ist. And  it  must  be  kept  in  mind  that  the  verdict  which  the  judge 
refused  to  receive  in  the  present  case  is  one  which  could  not  be 
rendered  upon  a  rejection  of  testimony ;  it  depended  upon  the  jury^s 
supplying  certain  facts  of  which  there  was  no  evidence. 

Let  us  elaborate  this  last  proposition  slightly.  The  indictment 
charged  murder— a  homicide  committed  by  shooting  with  a  pistol. 
No  matter  how  conclusive  of  that  offense  the  testimony  as  delivered 
might  have  been,  the  jury  might  have  disbelieved  it,  and  could  have 
rendered  a  verdict  of  not  guilty  without  going  beyond  their  legiti- 
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mate  function  and  without  transgressing  upon  the  function  of  the 
judge.  But  the  verdict  offered  was  for  involuntary  manslaughter. 
Xow  this  is  an  oflfense  which  can  not  exist  in  the  absence  of  a  cer- 
tain affirmative  characterizing  element,  namely,  an  intention  to  do 
some  unlawful  act  other  than  to  kill;  and,  as  was  pointed  out  in 
Maughon's  case,  7  Oa.  App.  660,  665  (67  S.  E.  842),  this  unlawful 
act  cannot  be  shooting  at  another;  for,  though  a  person  shoot  at 
another  not  intending  to  kill,  still  if  death  ensues,  it  is  nevertheless 
murder,  under  the  express  provision  of  §  67  of  the  Penal  Code  of 
1910.  So  the  jury  in  this  case  could  not,  by  rejecting  the  testimony, 
or  by  rejecting  a  part  of  it  and  giving  weight  to  the  rest  of  it,  find 
anything  to  supply  this  aflBrmative  element  essential  to  the  exist- 
ence of  involuntary  manslaughter.  The  jury  had  no  power  to  go 
outside  of  the  evidence  to  find  this  aflBrmative  element;  hence,  by 
no  possibility  was  it  included  within  the  range  of  any  issue  before 
them  for  decision. 

In  this  connection  it  is  well  enough  to  draw  attention  to  a  differ- 
ence between  the  modem  and  the  earlier  functions  of  juries.  The 
day  was  when  the  jury  had  the  right  to  act  on  the  private  knowledge 
of  its  members.  From  our  studies  in  the  history  of  the  English  law 
we  learn  that  in  the  earliest  times  juries  acted  solely  on  what  they 
knew  of  the  case  or  of  the  parties ;  later  they  might  hear  witnesses, 
but  could  still  legally  use  their  personal  knowledge;  but  now  our 
Civil  Code  (1910),  §  5932,  provides,  "A  juror  should  not  act  on 
his  private  knowledge  respecting  the  facts.^' 

In  the  days  when  jurors  could  legally  act  on  their  private  knowl- 
edge of  the  facts,  it  would  have  been  improper  for  a  judge  to  re- 
fuse to  receive  from  the  jury  a  verdict  of  any  offense  which  by 
legal  possibility  could  be  included  within  the  charge  stated  in  the 
indictment.  When  that  was  the  rule,  every  grade  and  degree  of 
murder  and  manslaughter,  as  well  as  a  number  of  minor  offenses, 
was  necessarily  in  issue  when  the  accused  pleaded  not  guilty  to  an 
indictment  charging  murder ;  for  even  though  no  issue  of  fact  as  to 
some  of  these  offenses  should  arise  under  the  testimony,  the  court 
could  not  say  that  such  an  issue  had  not  arisen  by  reason  of  some 
matter  resting  within  the  private  knowledge  of  the  jurors.  This  is 
no  doubt  the  rationale  underlying  many  of  the  old  precedents  where- 
in the  right  of  a  judge  to  refuse  a  verdict  not  responsive  to  the 
issues  made  by  the  evidence  is  denied.    Certainly  this  is  the  avowed 
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reason  for  the  abrogation  of  the  ancient  practice  under  which  judges 
punished  jurors  who  brought  in  a  verdict  which,  according  to  the 
testimony  as  submitted,  was  necessarily  false.  So  long  as  jurors 
might  act  upon  private  knowledge,  the  judge  could  not  frame  the 
issues  except  in  so  far  as  they  were  dependent  upon  the  scope 
of  the  pleading.  Now  that  the  right  of  jurors  to  act  upon  private 
knowledge  has  been  taken  away,  there  is  no  longer  any  legal  diffi- 
culty in  the  way  of  the  judge's  framing  the  issues,  in  accordance  with 
both  the  pleading  and  the  evidence.  It  has  become  not  only  his 
right,  but  his  duty  to  do  so.  And  in  my  judgment,  he  no  more  in- 
fringes upon  the  prerogative  of  the  jury  when  he  refuses  to  receive 
a  verdict  entirely  beyond  the  fullest  possible  range  of  the  evidence 
than  when  he  refuses  to  receive  a  verdict  beyond  the  fullest  possible 
scope  of  the  pleading. 

If  the  jurors,  acting  within  their  appropriate  sphere,  find  an  un- 
true verdict  upon  some  issue  submitted  to  them,  that  is  a  matter 
which  the  judge  can  not  avoid,  so  far  as  the  trial  itself  is  concerned. 
(It  is  to  be  seen  that  I  am  now  drawing  the  distinction  between  the 
powers  of  the  judge  at  the  trial,  and  the  powers  of  the  judge  on 
motion  for  a  new  trial ;  for  the  two  functions  are  diflEerent  and  need 
not  be  exercised  by  the  same  person.)  Whether  a  verdict  is  true 
or  not  is  an  issue  of  fact  wliich  the  judge  (on  the  trial)  has  no 
power  to  decide ;  he  therefore  can  not  refuse  to  receive  a  verdict  be- 
cause it  is  not  true.  Whether  a  verdict  is  responsive  to  the  issue 
submitted  to  the  jury  is  a  question  of  law ;  and  hence,  to  that  extent, 
the  judge  may  control  the  verdict  as  to  this,  just  as  he  may  control 
it  as  to  matters  of  form,  as  to  the  method  in  which  it  shall 
be  received  (that  is  to  say  whether  in  open  court  or  at  recess),  and 
as  to  how  it  shall  be  published  (that  is  to  say,  whether  by  the  oral 
announcement  of  the  foreman,  or  in  writing  signed  by  the  foreman, 
or  on  a  poll  of  the  entire  jury). 

After  a  verdict  has  been  received,  the  power  and  the  function 
of  the  judge  are  very  different,  both  as  to  extent  and  as  to  limita- 
tions, from  what  they  were  on  the  trial.  (T  mention  this  because 
in  the  majority  opinion  reference  has  been  had  to  the  decisions 
which  declare  that  the  court  can  not  set  aside  a  verdict  in  a 
criminal  case  except  on  motion  of  the  accused.)  If,  after  the  trial, 
th6  court  is  called  upon  to  deal  with  or  set  aside  a  verdict,  the  judge 
alone  constitutes  the  court.    He  considers  and,  within  certain  limi- 
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tations,  passes  on  questions  both  of  law  and  of  fact.  But  before 
this  jurisdiction  can  be  exercised,  it  must  be  invoked  in  the  way  pre- 
scribed by  law.  In  that  way  only  the  accused  can  invoke  it;  the 
State  can  not  move.  This  proposition  is  in  nowise  involved  in  the 
question  as  to  what  are  the  respective  provinces  of  the  judge  and  of 
the  jury  on  the  trial  of  the  case.  It  is  not  out  of  deference  to  the 
jury  or  to  any  right  of  trial  by  jury  that  the  State  is  denied  the 
right  to  move  to  set  the  verdict  aside ;  the  State  is  just  as  remediless 
to  except  if  the  accused  is  discharged  by  some  act  of  the  judge. 
How  far  a  judge  may  take  steps,  pass  orders,  and  give  directions,  in 
order  to  bring  the  case  to  a  legitimate  end  so  far  as  the  trial  is 
concerned,  is  a  very  different  proposition  from  the  proposition  as 
to  when  and  how  he  must  act  in  order  to  review  and  correct  an  erro* 
neous  finding,  verdict,  or  judgment  which  has  already  been  ren- 
dered. The  two  things  stand  on  so  different  a  basis  that  it  makes 
only  for  confusion  of  thought  to  attempt  to  argue  from  the  one  in- 
stance to  the  other.  Certainly,  if  the  judge  had  received  the 
verdict  of  involuntary  manslaughter  in  the  present  case,  the  State 
could  not  have  moved  to  set  it  aside;  and  if  the  accused  had  filed 
no  motion,  this  erroneous  result  would  have  become  the  final  end  of 
the  case.  The  point  I  make  is,  that  the  court  did  not  err  in  guiding 
the  jury  while  the  trial  was  still  in  progress,  so  that  they  brought 
their  part  of  the  trial  to  a  legal  conclusion.  In  what  he  did  and 
in  what  he  told  them  he  was  merely  guiding  them  as  a  judge  should 
guide  them.  He  told  them  the  truth— not  truth  of  facts  (which 
would  have  been  an  invasion  of  their  province),  but  truth  of  law. 
He  told  them  that  the  verdict  they  offered  was  not  a  legal  verdict ; 
and  this  was  true  as  a  matter  of  law,  and  not  merely  as  a  matter 
of  fact.  He  told  them  tliat  they  should  retire  and  attempt  to  make 
a  lawful  verdict.  It  seems  to  me  that  to  make  a  ^owfnl  verdict  is 
the  very  object  of  having  a  jury— the  only  legitimate  object.  I  shall 
never  hold  that  a  judge  errs  because  he  tells  the  jury  that  it  is  their 
duty  to  make  a  lawful  verdict,  or  that  it  is  their  duty  not  to  make 
one  that  is  not  lawful. 

More  could  be  said,  but  enough  has  probably  been  said  to  effect 
the  sole  purpose  I  have  in  mind,  and  that  is  to  protest  against  our 
looking  to  the  past,  instead  of  to  the  present  and  to  the  future,  in 
determining  what  is  lawful  and  right  on  this  proposition  which  di- 
vides us.     I  realize  that  my  colleagues  have  taken  the  side  of  this 
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question  which  many  judges,  perhaps  most  judges,  to-day  would 
take.  I  realize  that  their  line  of  reasoning  is  consonant  with  the 
general  consensus  of  the  opinions  of  intelligent  men  in  the  past 
as  to  the  general  propositions  involved.  But  this  is  a  question  as 
to  which  much  progress  in  thought  has  been  made  in  the  past  and 
is  still  being  made.  Of  course,  I  refer,  not  to  the  particular 
proposition  involved  in  the  present  case,  but  to  the  broader  general 
proposition  as  to  how  the  functions  of  judge  and  jury  can  best  be 
co-ordinated  in  the  trial  of  a  case.  The  trend  of  progressive  thought 
is  toward  condemnation  of  the  general  verdict,  and  toward  the  sub- 
stitution of  special  findings  of  fact  by  the  jury.  Some  time  soon, 
perhaps  in  less  than  a  quarter  of  a  century,  I  expect  to  see,  if  I 
am  living,  even  criminal  cases  tried  according  to  this  plan,  which  is 
surest  in  its  results,  freest  from  chances  of  error,  and,  if  error  is 
committed,  affords  the  greatest  opportunity  for  easy  and  certain  re- 
view and  correction.  I  have  merely  tried  to  show  that  right  of  trial 
by  jury  is  not  impaired  by  confining  the  jury,  in  their  delibera- 
tions and  finding,  to  specific  issues,  but  that  this  great  and  valuable 
right  is  increased  in  efficiency,  as  an  instrumentality  of  declaring 
truth  and  administering  justice,  by  imposing  these  limitations. 
And  this  is  what  courts  are  for— to  declare  truth  and  to  admin- 
ister justice. 


3462.    Maxwell  &  Co,  v.  Rice,  trustee. 

Russell,  J.  1.  The  court  erred  in  sustaining  the  general  demurrer  and 
dismissing  the  petition.  By  the  trust  deed  attached  to  the  petition  two 
trust  estates  were  created,  the  one  a  life-estate  in  trust  for  the  benefit 
of  W.  R.  Rice,  cestui  que  trust,  and  the  other  an  estate  in  remainder  for 
the  benefit  of  the  other  cestuis  que  trustent,  the  children  of  W.  R.  Rice. 
While  the  estate  in  remainder  is  not  liable  for  the  debts  sought  to  be 
recovered  in  this  action,  the  life-estate  held  in  trust  for  the  benefit  of 
W.  R.  Rice  may,  imder  the  allegations  of  the  petition  as  amended,  be 
liable  to  be  subjected  to  the  payment  of  the  plaintiff's  demand. 

2.  The  cause  of  action  asserted  by  the  plaintiff  is  enforceable  in  a  court  of 
law,  and,  so  far  as  appears  from  the  petition,  the  city  court  of  Elberton 
had  jurisdiction  of  the  subject-matter. 

Judgment  reversed. 
Decided  Januaby  16,  1912. 

Complaint;  from  city  court  of  Elberton— Judge  Grogan.    May 
11,  1911. 
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Suit  was  brought  in  the  city  court  against  C.  A.  Eice,  as  trustee 
for  W.  R.  Rice  and  the  children  of  W.  R.  Rice,  upon  an  account  for 
provisions,  clothing,  plows,  guano,  etc.  The  petition  was  dismissed 
on  demurrer,  on  the  grounds  that  no  cause  of  action  was  stated,  and 
that  the  claim  was  not  enforceable  in  a  court  of  law.  The  petition 
alleges,  that  C.  A.  Rice,  as  trustee  for  W.  R.  Rice  and  the  children 
of  W.  E.  Rice,  holds  a  described  tract  of  land,  under  a  trust  deed, 
a  copy  of  which  is  annexed  to  the  petition;  that  by  the  terms  of 
the  deed  the  trust  estate  is  chargeable  with  the  support  and  main- 
tenance of  all  the  beneficiaries  named  therein;  that  by  virtue  of 
the  terms  of  the  deed,  W.  R.  Rice,  life-tenant,  had  the  right,  with  the 
consent  of  the  trustee,  to  take  charge  of  and  use  the  said  land,  for 
his  benefit  and  support  and  the  benefit  and  support  of  the  other 
beneficiaries,  who  were  his  children;  that  while  he  was  in  posses- 
sion of  the  land,  with  the  consent  of  the  trustee,  and  using  it  for 
the  support  of  himself  and  his  family,  during  the  year  1910,  the 
plaintiffs  furnished  to  him,  for  the  benefit  of  himself  and  his  chil- 
dren, the  articles  itemized  in  the  annexed  bill  of  particulars;  that 
all  the  goods  so  furnished  said  trust  estate  were  necessaries  for  the 
support,  maintenance,  and  comfort  of  the  beneficiaries,  and  were 
also  necessaries  furnished  them  for  the  purpose  of  making  a  crop 
on  said  land  for  that  year;  that  afterwards,  before  maturity  of  the 
crops  planted  by  W.  R.  Rice  and  his  children  thereon,  and  before 
paying  to  the  plaintiffs  any  part  of  their  debt  for  the  supplies  so 
furnished,  the  said  trustee,  in  June,  1910,  by  virtue  of  an  arrange- 
ment between  W.  R.  Rice  and  himself,  took  possession  of  the  said 
premises  and  the  crops  growing  thereon,  and  W.  R.  Rice  moved 
away,  leaving  his  children  behind;  that  the  said  trustee  received 
the  proceeds  of  the  crops  grown  on  the  trust-estate  land,  into  the 
production  of  which  the  goods,  provisions,  and  merchandise  fur- 
nished by  the  plaintiffs  entered,  and  still  holds  the  same  as  a  part 
of  the  trust  property  belonging  to  the  beneficiaries ;  that  in  law  and 
equity,  as  well  as  by  the  provisions  of  the  deed  of  trust  under  which 
the  said  trustee  holds  said  estate,  the  plaintiffs  are  entitled  to  be 
paid  their  debt  out  of  any  of  the  property  in  the  hands  of  said  trus- 
tee; that  they  have  made  demand  upon  the  said  trustee  for  pay- 
ment of  said  debt,  since  it  became  due,  and  he  refuses  to  pay  it. 
They  pray  judgment  against  said  trustee  for  the  amount  of  the 
debt,  and  that  the  judgment  be  declared  to  be  a  special  charge  and 
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lien  upon  the  trust  land  described,  as  well  as  on  the  proceeds  from  it 
in  the  hands  of  the  trustee,  and  on  any  other  property  held  by  said 
trustee  and  belonging  to  the  said  beneficiaries. 

By  amendment  the  petition  alleges,  that  the  cestuis  que  trustent 
under  the  trust  deed  are  W.  R.  Rice,  father,  and  certain  children 
named,  of  whom  four  designated  are  under  the  age  of  21  years;  that 
the  trust  estate  of  the  said  beneficiaries  consists  of  the  land  de- 
scribed in  the  said  trust  deed,  which  is  of  the  value  of  $2,000 ;  that 
the  land  is  suitable  only  for  agricultural  purposes,  and  yields  an 
annual  income  of  some  $150  to  $200 ;  that  the  annual  income  from 
the  trust  property  is  insufficient  to  maintain  and  support  all  the 
beneficiaries  interested  therein,  and  an  encroachment  upon  the  cor- 
pus thereof  is  necessary  and  proper  in  order  to  pay  the  debt  of 
the  plaintiffs  ($299.13) ;  and  that  the  amount  and  character  of  the 
goods  and  articles  furnished  by  the  plaintiffs  for  the  benefit  and  use 
of  the  said  beneficiaries  were  necessary  and  suitable  to  the  condition 
in  life  of  the  said  cestuis  que  trustent,  and  were  such  articles  and 
things  as  supplied  the  actual  wants  and  necessities  of  said  persons. 

The  deed  referred  to  in  the  petition  began  by  stating  the  purpose 
of  the  grantor  to  dispose  of  the  land  described  in  it  for  the  benefit 
of  his  son,  W.  B.  Bice,  the  said  son  being  (for  reasons  stated  in 
terms  of  the  Civil  Code  of  1910,  §  3729)  unfit  to  be  entrusted 
with  the  right  and  management  of  the  property,  and  his  children 
being  minors.  It  proceeded  as  follows:  "For  the  above  reason  I 
do  now  create  Charles  A.  Rice  as  trustee  for  the  said  W.  B.  Rice, 
as  to  the  life-estate  hereinafter  created  for  the  benefit  of  W.  R. 
Rice,  and  trustee  for  the  benefit  of  the  children  of  the  said  W.  R. 
Rice  now  living,  and  such  as  may  hereafter  be  bom  to  the  said 
W.  R.  Rice  in  lawful  wedlock,  with  powers  as  follows:  (a)  The 
said  trustee  is  hereby  directed  to  manage  and  control  fully  the  life- 
estate  created  for  W.  R.  Rice  and  the  remainder  estates  created  for 
the  children  of  the  said  W.  R.  Rice,  (b)  The  said  trustee  shall 
be  empowered  to  sell  the  tract  of  land  hereinafter  described  and  by 
deed  convey  the  same  to  the  purchaser  thereof,  which  deed  shall 
convey  to  the  purchaser  both  the  life-estate  of  the  said  W.  R.  Rice 
and  the  remainder  estates  of  his  children.  .  .  (/)  The  trustee 
is  further  empowered  to  place  said  land  in  the  hands  of  said  W.  R. 
Rice,  if  such  trustee  should  think  proper  to  do  so,  to  be  used  by  him 
during  his  lifetime,  for  the  use  of  himself  and  his  family,  without 
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requiring  from  the  said  W.  E.  Rice  a  statement  or  return  of  the 
proceeds  of  said  land,  and  the  said  trustee  is  hereby  relieved  [from] 
any  returns  or  statements  to  any  court,  or  to  any  person  or  persons, 
of  the  rents,  profits,  and  proceeds  of  said  land,  it  being  intended  that 
such  rents,  profits  and  proceeds  shall  be  used  by  said  W.  E.  Eice 
and  his  family;  and  is  hereby  directed  that  at  the  death  of  said 
W.  E.  Eice  he  take  charge  of,  hold,  and  manage  the  said  land,  for 
the  benefit  and  use  of  said  minor  children  until  the  youngest  shall 
become  of  age,  at  which  time  he  is  directed  to  divide  said  land  equally 
between  said  children,  either  in  kind,  or  by  sale  and  division  of 
the  money,  (g)  The  said  trustee  is  further  empowered,  in  case 
it  shoidd  become  necessary,  to  sell  and  dispose  of  all  the  property 
herein  conveyed  to  him,  and  to  use  the  corpus  or  any  parts  thereof, 
as  may  be  necessary,  for  the  maintenance  and  support  of  the  said 
W.  E.  Eice  and  his  family  during  his  lifetime,  the  remainder,  if 
any,  to  be  paid  over  to  the  children  of  said  W.  E.  Eice  as  above 
stated.  .  .  (t)  Said  trustee  is  appointed  and  the  trust  herein 
created  shall  be  executed  for  and  during  the  life  of  W.  E.  Eice  and 
during  the  minority  of  the  children  of  said  W.  E.  Eice,  as  above 
stated,  and  said  trustee  shall  exercise  the  rights  and  privileges  here- 
in conferred  during  such  period  of  time.  .  .  Therefore,  the 
premises  considered,  .  .  I  hereby  grant,  bargain,  sell,  and  con- 
vey unto  the  said  Charles  A.  Eice,  as  trustee  for  said  W.  E.  Eice, 
as  set  forth  in  the  foregoing  preamble,^*  the  land  described,  to  have 
and  hold  the  said  premises  as  trustee  as  aforesaid. 

C.  P.  Harris,  for  plaintiffs,  cited:  Civil  Code  (1910),  §§  3786 
et  seq.,  3771 ;  Oreenfield  v.  Vason,  74  Oa.  126 ;  Maxwell  v.  Hoppie, 
70  Ga.  152;  Bell  v.  Watkins,  104  Ga.  345;  Tate  v.  Chandler,  115 
Ga.  462-4 ;  Moore  v.  Lumpkin,  63  Go.  748-51 ;  Kupferman  v.  McGee, 
63  Ga.  250-7;  Ragan  y.  Standard  Scale  Co.,  123  Go.  14;  Roberts  v. 
Tift,  60  Ga.  571. 

Worley  &  Nail,  for  defendant,  cited:  Clinch  v.  Ferril,  48  Ga, 
366 ;  Satterwhite  v.  Beall,  28  Ga,  525 ;  Saunders  v.  Houston  Guano 
Co.,  107  Ga.  57;  Mitchell  v.  Simpson  Grocery  Co,,  114  Ga.  200; 
Johnston  v.  Redd,  59  Ga.  621 ;  Cruger  v.  Coleman,  75  Go.  695 ; 
Thomas  v.  Crawford,  57  Ga.  212. 
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3369.     Case  Threshing  Machine  Co.  v.  Ezzell. 

Hill,  C.  J.  The  allegations  of  the  petition,  if  proved,  in  the  absence  of  a 
defense,  would  authorize  a  recovery  of  the  damages  claimed,  and  there 
was  no  error  in  overruling  the  demurrer. 

Judgment  affirmed.     Pottle,  /.,  not  presiding. 
Decided  Janttaey  30,  1912. 

Action  on  contract;  from  city  court  of  Atlanta— Judge  Beid. 
March  24,  1911. 

Ezzell  sued  the  J.  I.  Case  Threshing  Machine  Company  for 
$708.50,  on  account  of  an  alleged  breach  of  contract.  The  petition 
alleges,  that  on  August  1,  1910,  the  petitioner  entered  into  a  con- 
tract with  the  defendant  (a  copy  of  which  is  exhibited),  whereby 
it  was  to  deliver  to  him  a  described  traction  engine,  for  which  he 
was  to  pay  $1,250;  that  before  he  contracted  with  the  defendant, 
it  "sent  one  J.  D.  Ferryman  to  petitioner's  home  .  .  for  the 
purpose  of  selling  petitioner  the  property  described  in  said  contract ; 
that  petitioner  and  the  defendant  company  agreed  that  petitioner 
was  to  purchase  300,000  feet  of  saw-timber  in  the  woods,  and  that, 
for  the  purpose  of  conveying  the  logs  from  the  woods  to  petitioner's 
sawmill,  the  traction  engine  above  described  would  save  petitioner 
$2  per  thousand  on  said  timber,  thus  saving  petitioner  the  sum  of 
$600  on  this  particular  location  of  timber;  .  .  that  the  rep- 
resentative of  the  defendant  company  returned  to  Atlanta  and 
waited  until  petitioner  could  negotiate  and  close  the  trade  for  said 
timber.  As  soon  as  petitioner  found  that  he  could  get  the  300,000 
feet  of  timber  he  notified  the  defendant  company  that  he  would 
buy  the  timber,  provided  lie  could  get  the  traction  engine  to  haul 
said  timber  to  his  sawmill.  The  defendant  company  immediately 
sent  their  representative  to  petitioner's  home  again,  and,  as  a  re- 
sult of  his  visit,  the  contract  above  referred  to  was  entered  into  by 
petitioner  in  good  faith.  On  the  basis  of  this  contract  petitioner 
purchased  300,000  feet  of  timber,  and  expended  the  sum  of  $25  for 
bridges  and  roads  for  the  purpose  of  using  said  engine.  After 
petitioner  had  built  his  roads  [and]  purchased  the  timber,  he  re- 
ceived notice  from  the  defendant  company  to  report  to  McFall, 
Alabama,  as  the  engine  was  ready  to  be  loaded.  In  response  to 
said  notice  petitioner  left  his  home  and  carried  with  him  three 
men,  and  went  to  McPall,  Alabama,  and  paid  out  for  railroad  fare 
the  sum  of  $23,  for  board  $24,  time  (three  days)  for  four  men,  at 
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$2  per  day,  $24,  paid  for  hauling  water  to  the  engine  $5,  paid  for 
help  to  load  the  engine  $5,  man  going  for  head  blocks  $2.50,  mak- 
ing a  total  amount  paid  out  and  lost  by  petitioner  of  $708.50,  on 
account  of  defendant's  failure  to  carry  out  said  contract.  Peti- 
tioner alleges  that  the  defendant  company,  although  they  had  ac- 
cepted the  contract,  notified  him  to  go  and  load  the  engine  on  the 
train,  wired  him  after  he  got  to  McFall  to  remain  there,  and  kept 
him  there  for  three  days,  wantonly  and  without  cause  refused  to  al- 
low petitioner  to  load  said  engine,  wilfully  and  wantonly  disregarded 
their  solemn  contract  entered  into,  and  refused  to  deliver  to  peti- 
tioner the  property  described  in  the  contract.  .  .  Petitioner 
alleges  that  he  complied  with  all  the  conditions  of  said  contract." 
The  contract  referred  to  as  attached  to  the  petition  is  in  the  form 
of  an  order,  addressed  to  the  J.  I.  Case  Threshing  Machine  Com- 
pany and  signed  by  the  plaintiff,  directing  shipment  of  a  described 
traction  engine,  for  which  the  plaintiff  agrees  to  pay  $1,250.  The 
order  contains  the  following  stipulations :  "  As  a  condition  thereof 
it  is  fully  understood  and  agreed  that  said  machinery  is  purchased 
as  second  hand,  and  not  warranted.  No  representation  made  by 
any  person  as  an  inducement  to  give  and  execute  this  order  shall 
bind  the  company.  The  company  assumes  no  liability  for  non-de- 
livOTy,  non-shipment,  delay  in  shipment  or  transportation."  The 
name  of  J.  D.  Perryman  appears  in  the  order  as  "salesman." 

The  defendant  demurred  generally,  and  on  the  following  grounds : 
That  it  did  not  appear  what  authority  Perr}Tnan  had  to  repre- 
sent the  defendant,  or  that  he  was  such  an  agent  as  that  assurances 
or  statements  made  by  him  would  bind  the  defendant;  that  it  did 
not  appear  whether  the  representations  made  by  Perryman  were 
in  parol  or  in  writing,  and,  if  in  writing,  no  copy  of  the  writing 
was  exhibited;  that  the  petition  failed  to  set  out  a  copy  of  the 
plaintiff's  letter  to  the  defendant;  that  it  appeared  from  the  con- 
tract exhibited  that  no  representation  made  by  any  person  as  an 
inducement  to  execute  the  contract  bound  the  defendant ;  that  the 
alleged  damages  were  speculative  and  conjectural,  and  were  too 
vague  and  indefinite  to  constitute  the  basis  of  recovery;  and  that, 
special  damages  not  being  recoverable,  and  there  being  no  prayer 
for  general  damages,  the  plaintiff  should  not  recover. 

Payne,  Little  &  Jones,  for  plaintiff  in  error,  cited:  Cable  Co.  v. 
Powell,  2  Oa.  App,  73 ;  Langston  v.  Postal  Telegraph-Cable  Co,,  6 


Digitized  by  VjOOQ IC 


^pp  1  OCTOBER  TERM,  1911.  549 

Oa.  App.  833;  1  Am.  &  Eng.  Enc.  L.  (2d  ed.)  987;  Baldwin  v. 
Daniel,  69  Qa.  782  (5) ;  Biggers  v.  Equitable  Mfg.  Co.,  124  Oa. 
1045;  Stimpson  Computing  Scale  Co.  v.  Taylor,  4  Oa.  App.  567; 
fl^antf  V.  i4rm«<ron^,  34  Oa.  233,  235;  Christophulos  Cafe  Co.  V. 
Phillips,  4  (?a.  4pp.  819. 


3445.    Peterson  v.  Stalvet. 

Russell,  J.  The  petition  of  the  plaintifT  in  the  court  below  alleged  that 
one  Joe  Teaser  was  the  tenant  of  the  defendant.  If  this  statement  had 
been  proved  by  any  evidence,  the  verdict  would  have  been  supported  as 
to  this  point,  because  the  duty  devolved  upon  the  landlord  to  keep  his 
premises  in  such  condition  as  would  protect  the  safety  of  his  tenants 
and  of  live  stock  being  "used  by  them.  However,  the  evidence,  both  for 
plaintiff  and  defendant,  established,  without  contradiction,  that  Joe 
Teaser  was  not  a  tenant  of  the  defendant,  but  a  trespasser,  attempting 
to  occupy  the  premises  of  the  landlord  without  his  permission  or  knowl- 
edge; and,  under  the  facts  appearing  in  the  record,  no  duty  with  refer- 
ence to  the  safety  of  Joe  Teaser  or  of  the  horses  he  was  driving  devolved 
upon  the  landlord,  other  than  that  of  not  wilfully  and  wantonly  injur- 
ing them.  Moreover,  the  fright  of  the  horses  appears  to  have  been  the 
proximate  cause  of  the  injury,  and  this  is  not  traceable  to  the  presence 
of  the  open  well.  For  these  reasons  the  verdict  was  unsupported  by  the 
evidence,  and  a  new  trial  should  have  been  granted.  The  facts  of  the 
present  case  distinguish  it  from  Bailey  v.  Dunaway^  8  Oa.  App.  713. 
Judgment  reversed.  Pottle,  J.,  not  presiding. 
Decided  January  30,  1912. 

Action  for  damages ;  from  city  court  of  Douglas— Judge  McDon- 
ald.    April  8,  1911. 

Stalvey  sued  Peterson  for  damages  on  accbunt  of  injuries  to  a 
pair  of  horses  and  a  buggy,  caused  by  their  falling  into  an  unpro- 
tected well  on  land  owned  by  the  defendant,  on  becoming  fright- 
ened and  breaking  loose  while  being  driven  to  a  house  on  the  land 
by  Joe  Teaser,  to  whom  the  plaintiff  had  hired  them,  and  who,  it 
was  alleged,  was  a  tenant  of  the  premises.  The  defendant,  in  his 
answer,  denied  that  Joe  Teaser  was  his  tenant,  and  denied  that 
the  condition  of  the  well  was  the  proximate  caruse  of  the  injury. 
The  trial  resulted  in  a  verdict  against  the  defendant,  and  he  moved 
for  a  new  trial,  alleging  that  the  verdict  was  without  evidence  to 
support  it.    The  motion  was  overruled  and  he  excepted. 

F.  Willis  Dart,  for  plaintiff  in  error,  cited :  Oarner  v.  Town  of 
East  Point,  7  Oa.  App.  630,  and  cases  cited  therein. 
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O'Steen  &  Wallace,  contra,  cited:    City  of  Atlanta  v.  WiUon,  5i) 
Ga,  544 ;  City  Council  of  Augusta  v.  Hudson,  94  Qa,  136. 


3659.     MUSGROVE  v.  LUTHER  PUBLISHING  COMPANY, 

for  use,  etc. 

1.  When  it  becomes  necessary  for  the  purpose  of  enforcing  his  rights,  a 
party  plaintiff  may  amend  by  substituting  the  name  of  another  person 
in  his  stead,  suing  for  his  use. 

2.  The  evidence  demanded  the  verdict  rendered,  and  there  was  no  error  in 
overruling  the  motion  for  a  new  trial. 

Decided  Februaby  12,  1912. 

Complaint ;  from  city  court  of  Miller  county— Judge  M.  C.  Ed- 
wards presiding.     April  29,  1911. 

W,  I,  Oeer,  for  plaintiff  in  error. 

Bu>sh  &  Stapleton,  contra. 

Pottle,  J.  During  the  March  term  of  the  city  court  of  Miller 
county,  a  suit  upon  an  open  account,  sounding,  "The  Phillips-Boyd 
Publishing  Company  v.  L.  L.  Musgrove,^*  was  called  for  trial.  Over 
objection  of  the  defendant  the  plaintiff  was  allowed  to  amend  its 
petition,  by  striking  the  name  of  the  Phillips-Boyd  Publishing  Com- 
pany as  plaintiff  and  substituting  in  lieu  thereof  the  name  of  D.  E. 
Luther  Publishing  Company,  suing  for  the  use  of  the  Phillips- 
Boyd  Publishing  Company.  Exceptions  pendente  lite  were  duly 
filed  to  the  order  of  the  court  allowing  this  amendment,  and  error 
has  been  assigned  in  this  court  upon  these  exceptions.  It  appears 
that  the  Luther  Publishing  Company  had  been  adjudicated  a  bank- 
rupt, and  that  its  assets,  including  the  account  sued  on,  had  been, 
sold  to  the  Phillips-Boyd  Publishing  Company. 

1.  Under  the  provisions  of  the  Civil  Code  (1910),  §  5689,  the 
plaintiff  had  the  right  to  amend  its  petition  by  substituting  the 
name  of  the  D.  E.  Luther  Publishing  Company,  suing  for  the  plain- 
tiff's use.  It  was  argued  in  the  brief  of  counsel  for  both  sides,  and 
the  record  transmitted  to  this  court  shows,  that  the  case  was  origi- 
nally filed  in  the  name  of  the  D.  E.  Luther  Publishing  Company,  as 
plaintiff;  that  at  a  previous  term  of  the  court,  over  objection  of  de* 
fendanf  8  counsel,  the  plaintiff  was  allowed  to  amend  by  striking  the 
name  of  this  plaintiff  and  substituting  that  of  the  Phillips-Boyd 
Publishing  Company,  in  its  stead;  and  that  exceptions  pendente 
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lite  were  duly  filed  by  the  defendant  to  this  ruling.  Counsel  for 
the  plaintiff  in  error  insists  in  his  brief  that,  this  original  ruling 
being  wrong,  the  court  had  no  power  at  a  subsequent  term  to  correct 
the  error  by  restoring  the  name  of  the  original  plaintiff  as  a  party, 
suing  for  the  use  of  the  Phillips-Boyd  Publishing  Company.  This 
position  of  counsel  for  the  plaintiff  in  error  is  very  probably  cor- 
rect, but  there  is  no  assignment  of  error  in  the  present  bill  of  ex- 
ceptions which  authorizes  this  court  to  pass  upon  such  a  question. 
As  to  this  point  the  only  complaint  made  in  the  bill  of  excep- 
tions is  that  the  court  permitted  the  Phillips-Boyd  Publishing  Com- 
pany to  substitute  the  name  of  the  D.  E.  Luther  Publishing  Com- 
pany as  plaintiff,  suing  for  its  use.  We  are  compelled  to  deal  with 
the  case  as  if  it  had  been  originally  brought  in  the  name  of  the 
Phillips-Boyd  Publishing  Company.  There  is  no  merit  in  this  as- 
signment of  error,  and  we  can  not  look  to  the  record  for  the  pur- 
pose of  ascertaining  that  an  antecedent  error  was  committed  by 
the  court,  of  which  no  complaint  is  made  in  .the  bill  of  exceptions. 

2.     The  evidence  demanded  the  verdict  rendered,  and  there  was 
no  error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 


3368.     WEST  v.  MORRIS. 

The  court  did  not  err  in  overruling  the  general  demurrer. 

Decided  Januaby  15,  1912.    Reheabino  denied  Mabch  2,  1912. 

Complaint;  from  city  court  of  Atlanta — Judge  Reid.  April  1, 
1911. 

Smith,  Hastings  &  Ransom,  for  plaintiff  in  error. 

A.  E.  Ramsaur,  A.  E.  Wilson,  contra. 

Russell,  J.  According  to  the  allegations  of  the  petition,  the 
defendant  requested  the  plaintiff,  as  his  agent,  to  employ  an  attor- 
ney to  make  an  abstract  of  title  for  him.  This,  of  course,  would  im- 
ply a  promise  on  the  part  of  the  defendant  to  pay  a  reasonable  fee 
to  the  attorney  whom  the  plaintiff,  as  the  defendant's  agent,  em- 
ployed ;  and,  consequently,  there  was  enough  in  the  petition  to  with- 
stand a  general  demurrer,  and  the  court  did  not  err  in  overruling 
the  demurrer  in  the  form  in  which  it  was  presented. 

It  appears,  however,  from  the  contract  which  was  entered  into. 
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that  the  petition  would  have  to  be  amended  by  insertilig  a  new 
plaintiff,  suing  for  the  use  of  the  present  plaintiff,  before  he  eouUl 
recover  the  commissions,  also  claimed,  even  if  he  establishes  the 
other  allegations  of  the  petition.  The  contract  upon  which  the  suit 
is  based  is  as  follows: 

"Atlanta,  Ga.,  Feby.  17,  1910. 

"I  hereby  agree  to  purchase  from  owner,  through  R.  S.  Morris, 
agent,  one  house  and  lot,  known  as  305  Formwalt  St.,  for  which  I 
agree  to  pay  $«J,400.00  on  the  following  terms:  $2,500.00  cash,  as- 
sume loan  for  $ ,  due at , 

and  balance  $25.00  per  month  with  7  %  interest  made  on  or  be- 
fore. I  have  this  day,  at  9  o'clock  a.  m.,  deposited  with  R.  S.  Mor- 
ris, agent,  $25.00  to  bind  this  trade.  A  reasonable  length  of  time 
to  be  allowed  for  examination  of  titles  by  my  attorney,  and  if  titles 
are  good,  I  agree  to  make  settlement  at  once;  but  if  titles  are  not 
good,  and  can  not  be  made  good  in  a  reasonable  length  of  time, 
this  deposit  is  to  be  returned  to  me  and  trade  canceled.  Upon  my 
failure  to  comply  with  contract,  1  agree  to  pay  R.  S.  Morris,  agent, 
the  amount  of  his  commission  on  said  sale. 

"[Signed]  W.  H.  West,  purchaser. 

« hereby  accept  the  above  offer  upon  the  terms 

and  conditions  herein  named,  and  guarantee  the  titles  to  be  good, 
and  agree  to  pay  R.  S.  Morris,  agent,  a  commission  on  the  gross 
amount  as  follows,  viz. :  5  per  cent,  on  tlie  first  $2,000,  and  2^/2  per 
cent,  on  the  excess  over  the  first  $2,000.  In  the  event  the  buyer  fails 
to  pay  for  the  property  as  stipulated  above,  then  the  amount  paid 
in  is  forfeited,  and  is  to  be  kept  by  R.  S.  Morris,  agent,  as  com- 
pensation for  services  rendered  by  him  in  the  trade. 

"[Signed]  D.  M.  Deitch,  owner." 

Morris  can  not  recover  upon  this  contract,  though  Deitch,  the 
owner,  suing  for  his  use,  might  do  so. 

Judgment  affirmed. 


Note: 
Tbe  case  of  Taylor  et  ol.,  trustees,  v.  Matihetos  ei  al.,  decided  at  the 
October  Term,  1911   (February  24,  1912),  is  reported  on  page  862,  infra. 
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3571.     McDOUGALD  v.  CHATTANOOGA  MEDICINE  CO. 

1.  When  an  appeal  is  entered  from  a  judgment  of  a  justice's  court  to  a  jury 
in  the  superior  court,  the  former  court  loses  all  jurisdiction  of  the  case; 
and  if,  by  mistake,  an  appeal  from  the  same  judgment  to  a  jury  in  the 
justice's  court  is  subsequently  entered,  and  a  verdict  is  returned  on  the 
latter  appeal  and  a  judgment  entered  thereon,  the  latter  proceedings  are 
mere   nullities. 

2.  If  the  defendant  in  a  suit  in  a  State  court  desires  a  stay  of  the  pro- 
ceedings therein,  because  of  his  having  been  adjudicated  a  bankrupt,  until 
the  application  for  his  discharge  can  be  heard  and  decided  by  the  bank- 
ruptcy court,  or  if  he  desires  to  set  up  his  discharge  as  a  defense  to 
such  suit,  he  must  plead  the  adjudication  or  the  discharge.  After 
judgment  has  been  rendered  in  the  State  court  lie  can  not  attack  the 
validity  of  the  judgment  therein  and  move  tlie  court  to  set  aside  the 
judgment  or  to  treat  it  as  a  "nullity,"  either  because  of  the  pendency 
of  the  bankruptcy  proceedings  or  because  of  his  discharge  in  bank- 
ruptcy from  the  debt  on  which  the  judgment  is  based.  Bankruptcy 
procee<Hng8  must  be  pleaded  and  proved,  if  relied  upon.  Courts  other 
than  a  bankruptcy  court  will  not  take  judicial  cognizance  of  such  pro- 
ceedings. 

Decided  March  6,   1012. 

Motion  to  set  aside  judgment;  from  Fulton  superior  court — 
Judge  Bell.     March  25,  1911. 

S.  C,  Crane,  for  plaintiff  in  error.     Walter  C.  Hendrix,  contra. 

Hill,  C.  J.  The  procedure  in  this  case  is  somewhat  anomalous. 
The  plaintiff  in  error  calls  it  a  motion  to  treat  the  judgment  of 
the  superior  court  as  a  "nullity.^*    In  some  doubt  as  to  the  charac- 
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ter  of  his  pleadings,  he  asks  that  this  motion  be  treated  by  this 
court  as  a  motion  for  a  new  trial.  We  think  it  is  more  properly  a 
motion  to  set  aside  a  judgment  rendered  by  the  superior  court  on 
the  facts  stated  in  the  motion.  From  a  confused  record  we  have,  af- 
ter some  study,  evolved  the  following  to  be  the  case :  From  a  judg- 
ment in  favor  of  the  plaintiff  in  a  suit  on  an  account  in  a  justice's 
court  the  defendant  entered  an  appeal  to  a  jury  in  the  superior 
court.  After  the  appeal  papers  had  been  transmitted  to  the  clerk 
of  the  superior  court  the  defendant— presumably  by  inadvertence — 
entered  an  appeal  from  the  same  judgment  to  a  jury  in  the  justice^s 
court ;  and  a  verdict  was  rendered  on  the  latter  appeal  and  a  judg- 
ment entered  thereon.  Subsequently  the  attention  of  the  justice 
was  called  to  the  fact  that  an  appeal  had  previously  been  entered 
to  a  jury  in  the  superior  court  in  the  same  case,  and  he  treated  as 
nugatory  the  appeal  to  the  jury  in  the  justice's  court. 

After  verdict  and  judgment  in  favor  of  the  plaintiff,  on  the  ap- 
peal in  the  superior  court,  the  defendant,  at  the  same  term  of  the 
court,  filed  a  motion  to  treat  this  judgment  as  a  nullity,  upon  the 
following  grounds:  (1)  Because  the  defendant,  after  judgment 
was  rendered  in  the  justice's  court,  filed  his  petition  in  bankruptcy 
in  the  district  court  of  the  United  States  for  the  northern  district 
of  Georgia,  and  listed  in  his  bankruptcy  schedule  his  debt  to  the 
plaintiff,  and  the  judgment  rendered  thereon  in  the  justice's  court, 
as  one  of  his  provable  debts.  (2)  That  on  the  said  petition  in 
bankruptcy  the  defendant  was  adjudged  a  bankrupt,  "and  has  made 
his  application  for  a  final  discharge,  and  a  final  discharge  would  be 
a  release  from  [the  plaintiff's]  claims,"  and,  therefore,  the  judg- 
ment in  the  superior  court  against  him  should  be  "vacated  and 
treated  as  a  nullity,"  and  the  execution  issued  on  the  judgment  be 
stayed  until  the  final  disposition  of  the  defendant's  application  for 
discharge  by  the  district  court.  To  this  motion  the  movant  offered 
an  amendment  setting  up  the  following  additional  grounds:  (1) 
That  the  plaintiff  was  bound  by  the  verdict  and  judgment  in  the 
justice's  court,  and  had  no  right  in  law  to  proceed  further  in  the 
case  in  the  superior  court  until  the  verdict  and  judgment  had  been 
reversed  and  set  aside  or  declared  a  nullity  by  order  of  the  justice 
or  of  the  superior  court;  that  the  verdict  and  judgment  in  the 
justice's  court  ended  the  case  so  far  as  the  plaintiff  was  concerned, 
and  there  was  no  suit  pending  against  the  defendant  and  the  se- 
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curity  upon  the  appeal  bond  at  the  time  that  the  papers  were  sent 
to  the  superior  court.  (2)  That  the  act  of  the  plaintiff  in  proceed- 
ing further  in  the  case  in  the  superior  court,  after  the  papers  had 
been  sent  up  by  the  justice  of  the  peace,  was  a  fraud  on  the  court  as 
well  as  on  the  movant,  because  it  was  the  duty  of  the  plaintiff,  when 
the  case  was  called  for  trial  in  the  superior  court,  to  inform  the 
court  that  the  defendant  had  filed  his  petition  in  the  bankruptcy 
court  and  had  listed  the  plaintiff's  claims  as  one  of  his  provable 
debts,  and  also  to  inform  the  court  that  the  verdict  and  judgment 
had  been  taken  in  the  justice's  court,  so  that  the  superior  court 
would  have  been  informed  as  to  the  true  status  of  the  case  between 
the  parties  and  the  court;  that  for  these  reasons  the  judgment 
should  be  set  aside  as  a  nullity,  and  a  new  trial  be  granted  to  the 
defendant,  and  he  be  allowed  to  file  his  plea  of  bankruptcy.  This 
amendment  was  disallowed,  and  to  this  ruling  the  defendant  ex- 
cepted. The  judge  of  the  superior  court  denied  the  motion  to  treat 
the  judgment  as  a  nullity,  and  to  this  also  the  defendant  excepted. 
After  reviewing  the  case  we  find  no  merit  in  the  motion,  even  if 
the  amendment  had  been  allowed,  although  we  frankly  confess  that 
we  are  not  entirely  clear  as  to  what  are  the  contentions  of  the 
plaintiff  in  error.  He  apparently  objects  to  the  conduct  of  the  jus- 
tice of  the  peace  in  treating  the  appeal  entered  to  a  jury  in  his 
court  and  the  verdict  rendered  by  the  jury  thereon  as  nugatory,  in 
view  of  the  fact  that  an  appeal  had  previously  been  entered  to  a 
jury  in  the  superior  court  from  the  judgment  of  the  justice's  court. 
He  proceeds  on  the  idea  that  the  justice  of  the  peace,  after  having 
rendered  a  judgment  in  the  case,  could  not  set  it  aside.  This  is 
true,  but  where  a  justice's  court,  as  in  the  present  case,  renders  a 
judgment  on  a  verdict  of  a  jury  in  that  court  after  an  appeal  has 
been  entered  to  a  jury  in  the  superior  court,  the  judgment  in  the 
justice's  court  is  entirely  void,  and  the  justice  himself,  as  well  as 
any  other  court,  can  legally  disregard  it  and  treat  it  as  a  nullity 
whenever  and  wherever  it  may  be  brought  in  question  (Foniaine  v. 
Bergen,  55  Oa,  410) ;  and  the  court  may  proceed  in  such  case  as 
though  such  verdict  and  judgment  had  not  been  rendered.  Chap- 
man v.  Boyd,  Q8  Gcu.  455.  Manifestly,  after  an  appeal  had  been 
entered  in  the  justice's  court  from  the  judgment  therein  to  a  jury 
in  the  superior  court,  the  justice's  court  lost  jurisdiction  entirely 
of  the  case,  and  there  was  no  case  pending  therein  on  which  any 
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further  proceedings  could  be  taken ;  and,  consequently,  the  verdict 
rendered  on  the  appeal  from  the  judgment  of  the  justice  to  a  jury 
in  that  court,  and  the  judgment  of  the  justice  thereon,  were  mere 
nullities. 

The  real  point  insisted  upon  by  the  plaintiff  in  error  is  that  the 
judgment  in  the  superior  court  should  be  treated  as  a  nullity  be- 
cause, after  the  suit  had  been  filed  in  the  justice's  court  and  an 
appeal  entered  to  the  superior  court,  he  filed  his  petition  in  bank- 
ruptcy, listing  the  plaintiffs  claim  in  the  schedule  as  one  of  his 
provable  debts.  Xo  plea  setting  up  the  bankruptcy  proceedings  ^ 
was  filed  in  the  justice's  court  or  in  the  superior  court.  It  is 
stated,  in  the  motion  made  to  treat  the  judgment  as  a  nullity,  that 
counsel  for  the  defendant  had  called  the  attention  of  the  justice  of 
the  peace  to  the  fact  that  these  bankruptcy  proceedings  had  been 
filed  and  were  pending.  A  motion  to  set  aside  a  judgment  on  ac- 
count of  bankruptcy,  where  bankruptcy  is  not  pleaded,  will  not  be 
sustained.  Pulliarn  v.  Dillard,  71  Ga,  599.  If  a  defendant  desires 
a  stay  of  the  proceedings  until  his  application  for  discharge  can  be 
passed  upon  by  the  bankruptcy  court,  or  if  he  desires  to  set  out  his 
discharge  as  a  defense,  he  must  do  so  by  a  plea  in  the  suit  and  before 
a  judgment  is  rendered  against  him.  He  can  not,  after  judgment 
is  rendered  against  him,  attack  such  judgment  on  either 
ground  by  affidavit  of  illegality  or  otherwise.  Finney  v.  Mayer,  61 
Ga.  500;  Farmers  &  Traders  Banh  v.  University  Pub.  Co.,  9  Ga, 
App.  128  (5),  (70  S.  E.  602).  Certainly  the  trial  judge  could  not 
take  judicial  cognizance  of  the  pendency  of  bankruptcy  proceed- 
ings against  the  defendant.  Woodward  v.  McDonald,  116  Ga.  750 
(42  S.  E.  1030).  There  was  no  error  in  the  judgment  of  the  supe- 
rior court,  overruling  the  motion  to  treat  as  a  nullity  its  judgment 
rendered  in  the  case. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3643.  '  CALHOUN   r.    CENTRAL   OF    GEORGIA    RAILWAY 

COMPANY. 

As  even  the  plaintiflTs  evidence  demanded  a  verdict  for  the  defendant,  the 
errors  assigned  upon  the  charge  of  the  judge  are  immaterial.  There  was 
no  testimony  in  behalf  of  the  plaintiff  other  than  such  as  required  a 
finding  that  the  casualty  was  a  pure  accident;   but  even  if  the  usual 
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presumption  of  negligence  applicable  to  injuries  resultant  from  the 
operation  of  the  trains  of  a  railroad  company  could  be  said  to  have 
arisen,  the  presumption  was  fully  rebutted. 

Decided  :Mabch  6,   1912. 

Action  for  damages;  from  city  court  of  Savannah— Judge  Davis 
Freeman.     July  29,   1911. 

Osborne  &  Lawrence,  R,  R.  Arnold,  for  plaintiff. 

H.  W.  Johnson,  for  defendant. 

BussELL,  J.     There  are  various  assignments  of  error  predicated 
upon  the  charge  of  the  court.     The  court  erred  in  charging  that 
the  plaintiff,  who  was  an  employee  of  the  defendant  company,  must 
show  himself  free  from  fault.    It  was  unnecessary  for  the  plaintiff 
to  do  this.    The  action,  as  was  pointed  out  when  this  case  was  here 
before  (7  Ga.  App.  528,  67  S.  E.  274),  was  distinctly  brought  un- 
der the  Federal  "employer's  liability  act.^'    Some  of  the  other  ex- 
cerpts from  the  charge,  to  which  exceptions  are  taken,  may  not  be 
aptly  adjusted  to  the  cause.    But  all  of  these  exceptions  become  im- 
material, for,  upon  review  of  the  plaintiff's  own  testimony,  it  is 
quite  apparent  that  the  verdict  in  behalf  of  the  defendant  was  de- 
manded.   No  other  verdict  could  have  been  legally  reached.    Even 
if  the  jury  believed  the  unreasonable  story  of  the  plaintiff,  there 
was  nothing  that  could  have  been  done  by  the  engineer  that  was 
not  'done,  and  the  plaintiff  himself  did  nothing.     He  did  not  even 
call  the  attention  of  the  engineer  to  the  cow  which  he  said  was  ap- 
proaching from  his  side  of  the  track,  and  which,  according  to  his  ac- 
count, he  thought  would  probably  be  run  over.     He  did  not  ring 
the  bell  to  frighten  the  cow,  and  he  deliberately  got  down  from 
his  seat  in  the  presence  of  danger  and  went  to  shoveling  coal.    There 
was  no  negligence  proved  by  the  plaintiff  except  his  own.     There 
was  nothing  in  the  testimony  of  the  defendant's  witnesses  to  evi- 
dence anything  but  a  pure  accident. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3698.     ROGERS  r.  DURRENCE. 

In  a  suit  against  an  agent,  to  recover  money  voluntarily  paid  to  him  by 
mistake  in  fact,  the  controlling  question,  in  determining  his  individual 
liability  to  repay  the  money,  is  whether  he  still  has  the  money  in  his 
possession  at  the  time  of  the  suit,  or  whether  he  had,  before  the  suit 
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wa8  brought  and  before  he  had  any  notice  of  the  mistake,  paid  over  in 
his  principal  the  money  received  by  mistake.  If  he  still  has  the  money 
in  his  possession  at  the  time  of  the  suit,  or  had  it  in  his  possession 
when  he  received  notice  of  the  mistake,  he  would  be  personally  respjoii- 
sible,  although  payment  to  his  principal  may  have  been  subsequently 
made  by  him.  In  the  present  case  this  controlling  question  was  issu- 
able, under  the  evidence,  and  the  direction  of  a  verdict  for  the  plain- 
tiff was  erroneous. 

Decided  March  6,   1012. 

Complaint ;  from  city  court  of  Statesboro— Judge  Strange.  Au- 
gust 4,   1911. 

Homer  C.  Parker,  for  plaintiff  in  error. 

Renter  Proctor,  Johnston  &  Cone,  contra. 

Hill,  C.  J.  R.  L.  Durrence  brought  suit  against  S.  A.  Rogers, 
alleging  that  the  defendant  was  indebted  to  him  on  an  account,  in 
•the  sum  of  $250*  with  interest  at  the  rate  of  7  per  cent,  per  annuui 
from  February  6,  1911.  At  the  conclusion  of  the  evidence  the  trial 
judge  directed  a  verdict  for  the  plaintiff,  for  the  full  amount ;  and 
the  defendant  assigns  error.  The  facts  in  the  case,  substantially 
stated,  are  as  follows :  The  defendant,  S.  A.  Rogers,  was  a  con- 
tractor, and-  had  agreed  to  build  a  house  for  Dr.  J.  T,  Rogers,  for 
$1,000.  Dr.  Rogers  made  arrangements  with  the  Statesboro  Build- 
ing &  Loan  Association  to  borrow  $1,000  on  the  property,  and  in- 
structed the  plaintiff,  R.  L.  Durrence,  who  was  secretar}-  and  treas- 
urer of  the  building  and  loan  association,  to  pay  this  money  over  to 
S.  A.  Rogers  for  the  purpose  of  being  used  in  the  construction  of 
the  house.  This  was  early  in  the  year  1910.  S.  A.  Rogers  was  to 
call  on  Durrence,  secretary  and  treasurer  of  the  loan  company,  from 
time  to  time  as  the  money  was  needed,  and  get  from  him  checks 
drawn  on  this  fund,  to  be  used  for  the  principal,  Dr.  Rogers.  These 
checks  were  all  made  payable  to  S.  A.  Rogers,  and  in  the  comer 
of  each  check  there  was  this  memorandum  for  identification :  "  For 
J.  T.  Rogers."  While  the  house  was  being  erected  Dr.  Rogers 
asked  S.  A.  Rogers  to  let  him  have  $250  of  the  money  borrowed 
from  the  association  on  this  account,  promising  at  the  time  to  re- 
place it,  and,  in  pursuance  of  this  request,  S.  A.  Rogers  gave  Dr. 
Rogers  $250  of  the  money.  The  evidence  does  not  clearly  show 
what  Dr.  Rogers  meant  when  he  said  he  would  replace  the  money, 
— whether  he  would  return  it  to  S.  A.  Rogers,  or  to  the  bank,  sub- 
ject to  the  check  of  S.  A.  Rogers.  After  the  completion  of  the 
house  Durrence  discovered  that  he  had  overpaid  S.  A.  Rogers  to  the 
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extent  of  $250,  the  amount  for  which  he  sues.  He  claims  that  he 
made  this  overpayment  through  a  mistake,  and  that,  after  he  dis- 
covered the  mistake,  he  called  upon  the  defendant  to  reimburse 
him  this  amount,  as  he  had  settled  with  the  loan  company  for  his 
mistake,  and  that  he  was  entitled  to  recover  this  amount  as  an  in- 
dividual from  the  defendant.  The  defendant  admitted  that  he  had 
received,  on  account  of  the  loan  made  by  the  loan  company,  $250  in 
excess  of  the  amount  which  had  been  borrowed  from  the  company 
by  Dr.  Rogers,  but  claimed  that  before  h^  discovered  the  mistake 
and  before  any  demand  had  been  made  on  him  for  this  excess,  he 
had  disbursed  all  the  money  received  by  him  for  the  benefit  and  at 
the  direction  of  his  principal,  and  that  he  had  none  of  the  funds  re- 
maining in  his  hands;  that  in  making  the  disbursements  he  was 
acting  simply  as  the  agent  of  Dr  Rogers,  and,  having  paid  over  to 
him  or  used  for  his  benefit  all  the  money,  including  this  excess,  he 
was  not  individually  liable  for  the  same. 

The  evidence  is  not  clear  as  to  whether  the  defendant,  as  the 
agent  of  Dr.  Rogers,  had  in  fact  paid  the  money  over  to  his  prin- 
cipal, or  had  used  it  for  the  benefit  of  his  principal,  before  the  mis- 
take was  discovered  and  his  attention  called  to  the  fact.  There 
are  some  circumstances  from  which  the  jury  might  have  inferred 
that  the  defendant  knew  that  he  had  been  paid  the  $250  in  excess 
of  the  amount  borrowed  by  Dr.  Rogers  from  the  loan  company,  be- 
fore he  paid  the  amount  to  his  principal  or  used  it  for  his  benefit. 
The  Civil  Code  (1910),  §  3608,  provides  as  follows:  "If  money  be 
paid  to  an  agent  by  mistake,  and  he  in  good  faith  pays  it  over  to 
his  principal,  he  shall  not  thereafter  be  personally  liable  therefor. 
In  all  other  cases  he  is  liable  for  its  repayment.  If  money  be 
paid  by  an  agent  by  mistake,  he  may  recover  it  back  in  his  own 
name.''  In  the  case  of  Law  v.  Xunn,  3  Ga.  90,  it  is  held:  "In 
actions  against  agents,  for  money  voluntarily  paid  by  mistake  in 
fact,  the  true  distinction  is,  where  the  agent  has  paid  the  money  over 
to  his  principal  in  good  faith  he  is  not  personally  liable ;  but  when 
he  has  not  paid  the  money  over,  or  before  such  payment  he  has  no- 
tice of  the  mistake,  and  is  required  not  to  pay  it,  then  he  is  per- 
sonally responsible,  although  payment  to  his  principal  may  have 
been  made."  The  overpayment  made  by  mistake  to  the  defendant 
is  not  disputed.  The  fact  that  the  money  was  paid  to  him  to  he 
used  for  the  benefit  of  his  principal  in  the  construction  of  the  house 
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i8  not  in  dispute.  While  the  defendant  testified  positively  that  he 
had  paid  the  money  over  to  his  principal,  or  used  it  for  the  benefit 
of  his  principal,  in  good  faith,  before  he  had  notice  of  the  mistake, 
there  are  circumstances  apparently  in  conflict  with  his  testimony  on 
this  point,  and,  under  the  code  section  cited,  supra,  and  the  de- 
cision in  Law  v.  Nunn,  supra,  the  individual  liability  of  the  de- 
fendant, as  the  agent  of  Dr.  Eogers,  to  refund  the  $250  paid  to  him 
by  mistake  by  the  plaintiff  depends  upon  whether  as  agent  he  paid 
the  money  over  to  his , principal,  or  used  it  for  his  benefit,  before 
he  knew  of  the  mistake.  We  think  this  question  was  clearly  issu- 
able, and  should  have  been  submitted  to  the  jury;  and  for  this 
reason  the  trial  judge  erred  in  directing  a  verdict  for  the  plaintifif. 

Judgment  reversed. 


3707.    LOYLESS  v.  HESSE  ENVELOPE  &  LITHOGEAPH- 

ING  CO. 

1.  Misrepresentations  made  by  an  agent  in  procuring  a  contract,  when 
they  amount  to  a  fraud,  may  be  alleged  and  proved  as  a  defense  to  a 
suit  upon  the  contract.  Testimony  that  such  misrepresentations  were 
made,  and  that  relying  upon  their  truth  the  defendant  was  induced  to 
make  the  contract,  does  not  alter  the  terms  of  the  contract,  but  fur- 
nishes a  reason  why  it  is  void  and  can  not  be  legally  enforced. 

2.  The  motion  to  dismiss  the  writ  of  error  is  without  merit. 

Decided  March  6,   1912. 

Complaint;  from  city  court  of  Atlanta— Judge  Calhoun.  June 
24,  1911. 

A.  E.  Ramsaur,  A.  E,  Wilson,  for  plaintiff  in  error 

Oeorge  B,  Rush,  contra. 

Hill,  C.  J.  The  Hesse  Envelope  &  Lithographing  Company 
sued  D.  A.  Loyless  in  the  city  court  of  Atlanta,  alleging  in  sub- 
stance as  follows:  On  or  about  December  12,  1908,  Loyless  or- 
dered of  petitioner  50,000  envelopes,  at  an  agreed  price  of  $2.66 
per  thousand,  to  be  shipped  to  the  Byrd  Printing  Company,  At- 
lanta, Georgia,  f.  o.  b.  St.  Louis,  Missouri.  The  envelopes  thus 
ordered  had  to  be  made  up  and  stamped  with  certain  printed  mat- 
ter especially  for  the-  defendant,  and,  being  thus  printed  and 
stamped,  they  were  useless  to  petitioner  or  to  any  one  else,  except 
the  defendant.     On  or  about  January  6,  1909,  as  per  instructions 
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received  from  the  defendant,  plaintiff  shipped  to  the  Byrd  Print- 
ing Company,  for  the  defendant,  10,000  of  the  special  size  envelopes 
so  ordered.  Petitioner  has  fully  complied  with  its  contract,  has 
manufactured  and  printed  50,000  envelopes  in  compliance  with  the 
order,  and  has  delivered  10,000  of  them,  and  holds  the  other  40,000 
subject  to  the  defendant's  order.  Defendant  refuses  to  accept  the 
balance  of  the  order  and  refuses  to  pay  for  the  10,000  delivered,  as 
well  as  for  the  40,000  held  subject  to  his  order;  and  the  suit  is 
filed  to  recover  the  agreed  price  to  be  paid  for  the  entire  50,000 
envelopes,  with  interest  thereon. 

The  defendant  by  a  plea  admits  that  he  ordered  the  quantity  of 
envelopes  alleged,  and  alleges  that  he  refused  to  pay  for  them  for 
the  following  reasons :  That  he  was  induced  to  order  the  envelopes 
by  an  agent  or  salesman  of  the  plaintiff,  one  A.  A.  Allen,  to  whom 
he  stated  that  he  desired  them  for  the  purpose  of  sending  out  a  trade 
paper  or  magazine  known  as  "The  Southern  Carbonator  and  Bot- 
tler," which  is  a  bulky  publication  averaging  from  95  to  120  pages 
to  the  issue,  and  printed  on  thick,  heavy  paper;  that  never  having 
used  envelopes  in  the  mailing  of  his  magazine,  and  being  wholly 
ignorant  of  the  paper  business,  he  did  not  know  what  particular 
grade  or  style  of  envelopes  to  order,  and  so  stated  to  the  said  Allen 
at  the  time,  but  informed  him  that  he  wanted  an  envelope  made  of 
paper  sufficiently  strong  and  tough  to  permit  of  carrying  his  mag- 
azine through  the  mails  without  tearing,  and  that  no  other  sort 
of  envelope  would  answer  his  purposes;  that  Allen  then  exhibited 
to  defendant  a  sample  envelope  and  represented  to  defendant  that 
envelopes  made  according  to  this  sample  would  be  in  every  way  suf- 
ficient for  his  needs,  and  expressly  warranted  that  the  envelopes 
would  be  made  according  to  this  sample  and  would  safely  carry  the 
defendant's  magazine  through  the  mail,  a  copy  of  which  magazine 
was  exhibited  to  Allen  for  the  purpose  of  showing  him  its  weight 
and  size;  that  relying  upon  this  warranty  and  upon  the  express 
consideration  that  the  envelopes  to  be  furnished  would  be  suf- 
ficiently strong  and  tough  to  carry  his  magazines  through  the 
mails,  defendant  thereupon  ordered  the  50,000  envelopes;  that 
early  in  the  month  of  January,  1909,  defendant  received  from  the 
plaintiff  an  advance  shipment  of  10,000  envelopes  upon  the  or- 
der, and  upon  the  occasion  of  the  issuance  of  the  next  number  of 
his  magazine  he  used  some  2,500  of  the  envelopes  in  sending  out 
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Jiis  magazines  to  his  subscribers;  that  instead  of  the  envelopes  be- 
ing of  the  grade  and  quality  ordered  by  him,  they  were  made  of 
flimsy,  inferior  paper,  which  was  easily  torn,  and  would  not  sustain 
the  weight  of  the  magazine,  and  defendant  was  compelled,  as  a 
measure  of  precaution,  to  wrap  each  copy  of  his  magazine  with 
twine  outside  of  the  envelope,  in  the  hope  of  preventing  the  enve- 
lope from  bursting  and  the  magazine  from  being  lost  in  the  mails ; 
that  even  with  this  precaution  a  large  number  of  the  magazines 
were  returned  to  him  by  the  postal  authorities  on  account  of  being 
insufficiently  wrapped,  because  of  the  inferiority  of  the  envelopes, 
and  because  the  envelopes  had  become  torn  and  mutilated  from 
the  ordinary  handling  in  the  mails,  to  the  extent  that  the  addresses 
were  torn  therefrom ;  and  that  all  of  the  magazines  which  were  not 
returned  to  him  by  the  postal  authorities  reached  their  destination 
with  the  envelopes  in  a  torn  and  mutilated  condition  by  reason  of 
the  flimsiness  and  inferiority  of  the  envelopes;  that  on  account  of 
the  very  inferior  quality  of  the  envelopes  shipped  to  him,  they  were 
utterly  useless  to  him  and  could  not  be  used  for  any  purpose  what- 
ever, and  he  was  compelled  immediately  to  order  wrappers  for  the 
purpose  of  getting  out  the  remaining  copies  of  his  magazine ;  that 
lie  at  once  notified  plaintiff  of  the  inferior  quality  of  the  envelopes 
which  had  been  shipped  to  him  and  countermanded  the  order  for 
the  remaining  40,000;  but  inasmuch  as  he  had  endeavored  to  use 
some  2,500  of  the  envelopes,  he  offered  to  pay  plaintiff  for  the 
10,000  which  he  had  accepted,  though  realizing  that  he  was  not 
bound  to  make  such  an  offer;  that  the  plaintiff  declined  to  accept 
the  payment  offered  in  full  settlement  of  the  accoimt  against  him, 
and  demanded  paj'ment  for  the  entire  50,000  envelopes.  In  brief, 
the  defense  set  up  was  fraud  in  the  procurement  of  the  order, 
breach  of  express  warranty,  and  failure  of  consideration.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff,  for  the  full  amount; 
and  the  defendant  excepts  to  the  refusal  of  a  new  trial. 

1.  On  the  trial  certain  testimony  offered  by  the  defendant, 
to  prove  the  allegations  of  his  plea  as  to  the  misrepresentations 
which  induced  him  to  give  the  order  for  the  envelopes,  was  ex- 
cluded by  the  court,  on  the  ground  that,  the  order  being  in  writing, 
this  evidence  was  inadmissible  because  it  varied  the  terms  of  a 
written  contract.  The  defendant  offered  to  prove  the  representa- 
tions made  to  him  at  the  time  that  the  order  was  given  by  the 
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s^^alesnian  of  the  plaintiff,  and  the  exhibition  by  the  salesman  to  him 
(>f  a  sample  copy  which  he  claimed  to  be  suitable  for  the  defendant's 
purpose,  promising  that  the  50,000  envelopes  to  be  furnished  to  the 
defendant  by  the  plaintiff  should  be  like  the  sample.  The  trial 
court  erred  in  excluding  this  testimony.  It  is  not  within  the  rule 
that  parol  testimony  is  inadmissible  to  alter  or  vary  the  terms  of  a 
written  contract.  "A  plea  of  breach  of  warranty  and  failure  of 
consideration  does  not  add  to  or  vary  a  written  contract  between 
the  parties,  although  the  plea  does  not  allege  fraud,  deceit,  or  mis- 
take in  the  making  of  the  contract."  Aultman  v.  Mason,  83  Oa, 
212  (9  S.  E.  536).  The  plea  in  the  present  case,  however,  does  al- 
lege fraud  in  the  procurement  of  the  order  for  the  envelopes  by 
the  untrue  representations  made  to  the  defendant  by  the  salesman 
of  the  plaintiff,  which  induced  him  to  give  the  order.  Misrepresen- 
tations of  an  agent  in  procuring  a  contract  may  amount  to  fraud 
upon  the  purchaser,  and  a  plea  setting  up  these  facts  would  be  a 
good  defense  to  an  action  brought  upon  the  contract,  and  evidence 
in  support  of  such  a  plea  would  be  admissible,  notwithstanding 
that  the  contract  stipulated  that  no  other  representations,  except 
those  contained  therein,  would  be  binding  on  the  seller.  While  the 
written  contract  could  not  have  been  altered  by  parol,  yet  if  its  ex- 
ecution was  the  result  of  fraud,  accident,  or  mistake,  such  fact  could 
have  been  pleaded  and  proved  by  parol  in  avoidance  thereof.  Ham 
V.  Parkerson,  68  Oa,  830;  Staie  Historical  Association  v.  Silver- 
man, 6  6a.  App,  560  (65  S.  E.  293).  "Where  a  party  has  been 
induced  to  enter  into  a  contract  by  a  wilful  fraud  on  the  part  of 
the  other  party,  calculated  to  deceive  and  which  does  deceive,  the 
defrauded  party  may  set  up  the  fraud  in  his  defense  to  an  action  on 
the  contract."  Turner  v.  Ware,  2  Oa.  App.  57  (58  S.  E.  310).  And 
Mr.  Justice  Lumpkin,  in  the  case  of  Epps  v.  Waring,  93  Oa.  765 
(20  S.  E.  645),  declares  that  "it  is  a  universally  recognized  doc- 
trine, supported  by  all  respectable  text-writers  and  upheld  in  every 
well-considered  case  bearing  upon  this  subject,  that  where  a  party 
has  been  induced  to  enter  into  a  contract  by  a  wilful  fraud  on  the 
part  of  the  other  party,  calculated  to  deceive,  and  which  does  de- 
ceive, the  defrauded  party  may  set  up  the  fraud,  in  his  defense  to 
an  action  upon  the  contract.''  Under  these  authorities  we  think 
it  very  clear  that  the  trial  judge  erred  in  not  allowing  the  de- 
fendant to  prove,  by  testimony  which  was  offered,  the  allegations 
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of  his  plea,  and  especially  the  representations  made  hv  the  salesman 
of  the  plaintiff,  which  induced  the  defendant  to  give  the  order  for 
the  envelopes,  and  which  were  alleged  to  have  been  untrue.  The  at- 
tempt was  not  to  vary  the  terms  of  the  written  order,  but  to  get  rid 
of  it  because  of  fraud  in  its  procurement. 

2.  When  this  case  was  called  for  argument  in  this  court,  a  mo- 
tion was  made  to  dismiss  the  writ  of  error,  because  the  brief  of 
evidence  filed  with  the  motion  for  a  new  trial  was  not  that  which 
was  agreed  upon  by  counsel,  in  that  it  did  not  have  attached  to  it  a 
copy  of  the  written  order  for  the  envelopes  and  certain  letters 
claimed  to  have  been  written  by  the  defendant  to  the  plaintiff  con- 
firmatory of  this  order.  The  motion  is  without  merit.  There  was 
no  dispute  as  to  the  contents  of  the  order  or  of  the  letters  alluded 
to.  They  were  referred  to  by  both  plaintiff  and  defendant  in  the 
oral  evidence,  and  they  are  set  out  in  the  brief  of  counsel  for  the 
defendant  in  error,  and  their  correctness  is  admitted  by  the  brief 
filed  by  the  plaintiff  in  error.  The  decision  of  this  court  in  grant- 
ing a  new  trial  does  not  depend  upon  a  consideration  of  the  writ- 
ten contract  or  of  the  letters  of  the  defendant  confirmatory  of  that 
contract,  but  the  reversal  is  ordered  because  of  the  error  in  ex- 
cluding testimony  offered  by  the  defendant  to  prove  the  allegations 
of  his  plea  relating  to  the  false  and  fraudulent  representations  of 
the  plaintiff's  salesman  which  induced  him  to  give  the  order  for 
the  envelopes.  Judgment  reversed. 


3722.     GATE  v.  KNIGHT  et  al 

1.  Where  an  affidavit  founded  upon  the  Civil  Code  (1010),  §  5395  et 
eeq.,  charges  the  defendant  with  both  forcible  entry  and  forcible  detainer, 
in  order  to  authorize  a  general  verdict  against  the  defendant  it  must 
appear  that  he  entered  upon  the  premises  in  defiance  of  the  occupant, 
and  with  such  a  display  of  force  as  to  deter  him  from  maintaining  his 
possession,  and  that,  after  so  entering,  the  defendant  detained  pos- 
session of  the  premises  with  a  display  of  like  force. 

2.  Applying  this  rule  to  the  facts  of  the  present  case,  the  court  erred  in 
refusing  to  sustain  the  certiorari. 

Decide3>  March  6,   1912. 

Certiorari;  from  Walker  superior  court— Judge  Maddox.     Sep- 
tember 5,  1911. 
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Foust  &  Payne,  R,  M.  W,  Olenn,  W,  M,  Henry,  for  plaintiff  in 
error. 

W.  P.  McClatchey,  contra. 

Pottle,  J.  Knight  and  others  instituted  an  action  against 
Cates,  under  the  provisions  of  the  Civil  Code  (1910),  §  5395  et 
seq.,  charging  that  the  defendant  did  "with  menaces  and  force  and 
arms,  violently  and  without  authority  of  law/*  take  possession  of 
a  described  lot  of  land,  and  does  now  "forcibly  detain  same  with- 
out authority  of  law."  The  jury  found  for  the  plaintiffs,  and  the 
defendant  excepts  to  a  judgment  overruling  his  certiorari.  The 
only  point  made  in  this  court  is  that  the  verdict  is  contrary  to  law 
and  the  evidence. 

It  has  been  held  that  where  a  defendant  is  indicted  for  forcible 
entry  and  detainer  as  one  offense,  he  can  not  be  convicted  unless  the 
evidence  shows  both  a  forcible  entry  and  a  forcible  detainer.  Black- 
well  V.  State,  74  Go.  816.  Analogizing  this  to  the  civil  proceed- 
ing, it  would  seem  that  where  the  affidavit  alleges  both  a  forcible 
entry  and  a  forcible  detainer,  it  would  be  necessary  to  prove  both  a 
forcible  entry  and  a  forcible  detainer.  See,  in  this  connection, 
Oriffin  V.  Griffin,  116  Ga.  754  (42  S.  E.  1005).  The  only  issues 
involved  in  a  proceeding  of  this  character  are  the  possession  and 
the  force.    Civil  Code  (1910),  §  5398. 

There  is  some  question,  under  the  evidence,  as  to  whether  the 
plaintiffs  were  in  possession  of  the  premises  in  dispute;  but,  with- 
out reference  to  this  question,  we  are  clear  that  the  verdict  was 
unauthorized,  because  no  such  force  was  shown  as  is  contemplated 
by  the  statute.  "To  enter  upon  premises  in  defiance  of  the  occu- 
pant and  with  such  a  display  of  force  as  reasonably  to  deter  him 
from  .maintaining  his  possession  is  forcible  entry."  Lissner  v. 
State,  84  Ga.  669  (11  S.  E.  500,  20  Am.  St.  Eep.  389).  See,  also, 
Letuis  V.  State,  99  Ga.  692  (26  S.  E.  496,  59  Am.  St.  Rep.  255) ; 
Griffin  v.  Griffin,  116  Ga,  754  (42  S.  E.  1005) ;  Hamrick  v.  Dan-- 
nell,  43  Ga,  433;  Lott  v.  Peterson,  95  Ga.  516  (20  S.  E.  275).  It 
seems,  from  the  evidence,  that  the  defendant  owned  lot  No.  200, 
and  the  plaintiffs  owned  lot  No.  233.  There  was  a  dispute  in  ref- 
erence to  the  location  of  the  line  between  these  two  lots.  The  de- 
fendant built  a  house  and  occupied  it.  He  claims  that  the  house 
is  on  his  lot,  and  the  plaintiffs  claim,  that  he  built  the  house  over 
the  line,  on  their  land.     There  is  absolutely  no  evidence  of  any 
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character  to  show  any  forcible  entry  by  the  defendant.  One  of  the 
plaintiffs  testified  that  he  told  the  defendant  not  to  build  or  to 
move  on  the  place.  But  the  mere  fact  that  the  defendant  disre- 
garded this  notice  and  peaceably  and  quietly  moved  into  the  house 
which  he  had  built  is  no  evidence  of  force  such  as  is  contemplated 
by  the  statute.  Nor  do  we  think  there  was  any  evidence  author- 
izing a  finding  that  the  defendant  had  forcibly  detained  the  prem- 
ises in  dispute. 

After  the  defendant  had  moved  into  the  house,  one  of  the  plain- 
tiffs went  to  him  and  told  him  to  move  off,  and  he  refused  to  do 
so,  "but  told  nim  that  before  they  got  rid  of  him  they  would  have 
a  happy  time  of  it."  He  made  no  display  of  force,  offered  no  vio- 
lence, and  made  no  other  threat  It  is  claimed  that  this  was  such 
a  show  of  force,  such  an  indication  that  the  defendant  would  use 
force  if  necessary  to  maintain  his  possession,  as  to  bring  the  case 
within  the  rule  laid  down  in  Lissner  v.  State,  supra;  but  we  do 
not  agree  with  this  conclusion.  The  defendant's  language  may 
have  been  a  mere  idle  threat.  He  may  simply  have  meant  that  he 
intended  to  resist  the  plaintiffs  with  legal  proceedings,  which  he 
had  a  right  to  do.  At  any  rate,  there  was  absolutely  no  manifesta- 
tion of  any  force.  The  proceeding  is  not  intended  to  try  title  to 
land,  nor  to  take  the  place  of  an  action  of  ejectment,  nor  to  settle 
disputed  land  lines.  There  being  no  evidence  of  either  forcible 
entry  or  forcible  detainer,  the  trial  judge  should  have  granted 
the  certiorari.  Judgment  reversed. 


3725:    HODNETT  v.  MANN. 

1.  Where  an  owner  of  land  contracts  with  another  to  sell  it  at  a  stipulated 
price,  to  be  divided  into  instalments  becoming  due  at  specified  times, 
and  further  stipulates  that  in  the  event  the  instalments  are  not  paid 
when  they  mature,  the  owner  shall  be  paid  a  specified  sum  as  rental  for 
the  land,  the  legal  effect  of  the  contract  is  to  create  the  relation  of 
landlord  and  tenant  between  the  parties,  with  an  option  to  the  tenant 
to  purchase  the  land  upon  the  terms  and  conditions  set  forth  in  the 
contract. 

2.  Where,  after  the  execution  of  such  a  contract,  and  before  the  first  in- 
stalment of  the  purchase-price  becomes  due,  the  parties  mutually  agree 
upon  a  rescission  of  so  much  of  the  contract  as  relates  to  a  purchase  of 
the  land,  the  owner  has  a  lien  upon  the  crops  grown  upon  the  premises 
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described  in  the  contract,  both  for  rent  and  for  supplies  furnished  by 
him  which  were  necessary  to  make  the  crop. 

Decided  March  6,   1912. 

Money-rule— appeal ;  from  Coweta  superior  court — Judge  R.  W. 
Freeman.     September  term,  1911. 

T.  F.  Rawls,  for  plaintiff  in  error. 

W.  L.  Stallings,  contra. 

Pottle,  J.  This  was  a  money-rule.  The  contest  was  between 
the  holder  of  a  common-law  fi.  fa.,  issued  in  1909,  and  the  holder 
of  a  distress  warrant,  sued  out  in  1910  and  claiming  rent  for  that 
year.  The  judge  awarded  the  fund  to  the  holder  of  the  distress 
warrant,  and  the  judgment  creditor  excepts.  The  facts  were 
these:  In  January,  1910,  Mann  entered  into  a  written  contract  with 
Georgia  Peeples  and  Walt  Peeples,  under  the  terms  of  which  lie 
agreed  to  sell  to  the  other  parties  a  described  tract  of  land  for 
$800,  to  be  paid  in  instalments.  The  first  instalment  was  to  fall 
due  October  15,  1910,  and  the  last  instalment  October  15,  1913. 
The  contract  further  provided:  "And  it  is  further  agreed  that  in 
the  case  the  said  Georgia  and  Walt  Peeples  fail  to  pay  one  or 
either  of  those  notes  as  they  come  due,  we  agree  to  pay  fifteen  hun- 
dred pounds  of  middling  lint  cotton  rent  for  that  year,  for  the  use 
of  said  farm.  And  upon  payment  of  all  of  the  above  notes  L.  B. 
Mann  agrees  to  make  or  cause  to  be  made  a  good  and  sufficient  title 
to  said  land.^^  The  contract  was  signed  by  all  three  of  the  parties. 
During  the  year  1910  Mann  advanced  to  the  two  Peeples  money 
and  supplies  necessary  to  make  a  crop.  Early  in  the  fall  of  1910, 
and  some  time  before  October  15,  the  parties  to  this  contract 
agreed  on  a  rescission  of  so  much  of  it  i;s  related  to  the  agreement 
to  purchase  the  land,  leaving  the  contract  standing  as  one  of  rental 
only.  Mann  received  1600  pounds  of  lint  cotton  which  was  grown 
on  the  premises  in  question,  and,  after  paying  for  supplies  which 
he  had  advanced  to  the  persons  who  made  the  crop,  he  credited  880 
pounds  of  cotton  on  the  rent.  The  common-law  fi.  fa.  was  levied 
on  the  remainder  of  the  crop,  and  Mann  claims  the  proceeds  aris- 
ing from  the  sale,  under  his  distress  warrant,  which  he  duly  fore- 
closed and  placed  in  a  constable's  hands. 

1.  In  Perry  v.  Paschal,  103  Ga.  134  (29  S.  E.  703),  Perry  de- 
livered to  Sims  a  paper  of  which  the  following  is  a  copy:  "This  is 
to  certify  that  I  have  this  day  bargained  to  Jim  Sims  fifty  acres 
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of  land,  off  of  the  southeast  corner  of  lot  Xo.  20  in  the  4th  district 
of  Terrell  county,  Ga  The  road  running  from  the  Hayes  place 
to  Dorse  Henr/s  being  the  line.  I  agree  to  make  him  a  good  title 
on  his  paying  me  $500.  I  agree  to  run  said  amount  three  years, 
provided  he  pays  the  rent  promptly/^  In  construing  this  paper 
the  Supreme  Court  said.  "While  the  paper  evidencing  the  con- 
tract in  the  case  xmder  consideration  is  informal,  it  might  be 
treated  as  a  lease  of  the  premises  for  three  years,  with  the  privi- 
lege to  the  lessee  to  buy  at  any  time  for  the  amount  stated  in  the 
contract.^'  Following  the  principle  of  tliis  decision,  the  contract 
involved  in  the  present  case  was  one  of  rental,  with  Mann  as  the 
landlord  and  the  other  persons  as  tenants,  with  an  option  to  the 
tenants  to  purchase  the  land  upon  the  terms  and  conditions  stated 
in  the  writing. 

The  contention  of  counsel  for  the  plaintiff  in  error  is  that  Mann 
had  no  right  to  claim  rent  under  the  contract  imtil  October  16, 
1910,  or  at  least  until  that  portion  of  the  contract  relating  to  the 
purchase  of  the  property  had  been  rescinded.  This  contention  is 
sound.  Oxford  v.  Ford,  67  Oa.  362.  In  that  case  it  was  held  that 
the  landlord  had  no  right  to  distrain  for  rent  before  the  date  on 
which  the  first  instalment  on  the  agreed  purchase-price  was  due, 
or  at  least  before  the  date  upon  which  the  purchaser  had  agreed 
to  a  rescission  of  that  part  of  the  contract.  It  is  argued,  upon  the 
principle  of  this  decision,  that  Mann  was  simply  an  ordinary 
creditor  as  to  the  money  and  supplies  which  he  had  advanced,  and, 
being  such,  he  had  no  right  to  apply  any  portion  of  the  cotton  to 
this  unsecured  debt  so  as  to  defeat  the  holder  of  the  common-law 
fi.  fa.  Where  a  creditor  holds  both  a  secured  and  an  imsecured 
claim,  he  can  not  appropriate  the  payment  first  to  his  unsecured 
claim,  over  the  objection  of  another  creditor  holding  a  lien  upon 
the  property  or  the  fund  from  which  the  payment  is  made  Such 
an  appropriation  by  the  creditor  would  in  equity  amount  to  a  pay- 
ment or  extinguishment  pro  tanto  of  his  lien.  Oofer  v.  Benson, 
92  Ga.  793  (19  S.  E.  56) ;  Stubbs  v.  Waddell,  4  Qa.  App.  264  (61 
S.  E.  145). 

2.  But  we  do  not  think  this  principle  has  any  application  to  the 
present  case.  The  contract  between  the  owner  of  the  land  aiid  the 
persons  who  made  the  crop  was  primarily  a  contract  of  rent  with 
an  option  to  buy.     The  relation  of  landlord  and  tenant  existed 
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between  the  persons,  subject  to'  be  terminated  by  the  exercise  of 
the  option  to  buy  the  land  and  the  payment  of  the  first  instalment 
due  on  the  purchase-price.  So  much  of  the  contract  as  related  to 
the  purchase  of  the  land  having  been  rescinded  by  mutual  agree- 
ment, the  relation  of  landlord  and  tenant  never  became  termina- 
ted, and  the  landlord  was  entitled  to  his  lien  both  for  supplies  and 
for  rent.  His  claim  for  both  being  superior  to  the  claim  of  the 
holder  of  the  common-law  fi.  fa.,  he  had  a  right,  as  against  the 
holder  of  that  fi.  fa.,  to  appropriate  the  cotton  which  had  been 
delivered  to  him,  first  in  satisfaction  of  the  lien  for  supplies  and 
advances,  and  to  credit  the  remainder  on  the  claim  for  rent.  His 
claim  for  the  balance  of  the  rent  being  superior  to  that  of  the  holder 
of  the  common-law  fi.  fa.,  the  judge  did  not  err  in  awarding  the 
fund  to  the  holder  of  the  distress  warrant. 

Judgment  affirmed. 


3732.    McNAMARA  v.  GEORGIA  COTTON  CO. 

1.  It  is  not  necessary  that  an  agent  should  have  written  authority  to 
execute  in  behalf  of  his  principal  a  contract  required  by  the  statute  of 
frauds  to  be  in  writing,  but  such  authority  may  be  conferred  by  parol. 

2.  Where  an  executory  contract  for  the  sale  and  delivery  of  personal  prop- 
erty at  a  specified  time  is  entered  into,  and  the  seller  fails  to  deliver  the 
property  at  the  time  and  place  agreed  on,  demand  for  delivery  is  not 
a  necessary  condition  precedent  to  the  bringing  of  an  action  for  4aizLag68 
by  the  purchaser  for  the  breach  of  the  contract. 

3.  Testimony  of  a  witness  having  personal  knowledge  as  to  the  market 
value  of  a  commodity  at  a  given  time  and  place  is  evidence  of  a  sub- 
stemtive  fact,  and,  if  undisputed,  will  demand  a  finding  tliat  the  commod- 
ity was  of  the  value  fixed  by  the  witness.  In  such  a  case  the  jury 
can  not  arbitrarily  disregard  such  testimony  and  substitute  their  own 
opinion  as  to  the  market  value  of  the  commodity. 

4.  In  the  trial  of  an  action  for  damages  for  the  breach  of  a  contract  such 
as  that  referred  to  in  the  preceding  headnote,  memoranda  sent  by  the 
plaintiff  to  its  agent  who  negotiated  the  contract,  indicating  that  the 
cotton  described  in  the  contract  had  been  resold  by  the  plaintiff,  are 
mere  self-serving  declarations,  and,  as  such^  are  inadmissible  in  support 
of  the  plaintiff's  contention  that  an  actual  delivery  of  the  cotton  was  con- 
templated. 

5.  A  contract  apparently  legal  on  its  face  may  be  shown  to  have  been 
founded  upon  an  illegal  consideration.  Where  two  parties  enter  into 
a  contract,  under  the  terms  of  which  one  agrees  to  sell  and  deliver  at  a 
certain  time  and  place,  and  the  other  agrees  to  take  and  pay  for  cot- 
ton of  a  described  quantity  and  quality,  parol  evidence  is  admissible  to 
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show  that  neither  of  the  parties  contemplated  delivery  of  the  cot- 
ton, but  that  the  contract  was  intended  as  a  mere  speculation  upon 
chances,  to  be  settled  upon  the  difference  between  the  agreed  price  and 
the  market  value  at  the  time  and  place  fixed  for  delivery. 
6.  Applying  to  the  facts  of  the  present  case  the  principle  stated  in  the  last 
preceding  headnote,  the  court  erred  in  directing  a  verdict  in  favor  of 
the  plaintiff. 

Decided  Mabch  6,  1912. 

Action  on  contract;  from  city  court  of  Ashburn— Judge  Tipton. 
January  18,  1911. 

Hay  good  &  Cutis,  for  plaintiff  in  error. 

J.  T.  Hill,  J.  H.  Pate,  J.  W.  Dennard,  contra. 

Pottle,  J.  The  Georgia  Cotton  Company  sued  McNamara  for 
the  breach  of  a  contract  alleged  to  have  been  contained  in  three 
letters.     The  following  is  a  copy  of  one  of  these  letters: 

"Fitzgerald,  Ga.,  May  19,  1909.  Mr.  J.  \V.  McNamara,  Re- 
becca, (ia.  Dear  Sir:  In  consideration  of  one^ dollar  in  hand  paid, 
and  for  value  received^  we  beg  to  confirm  having  purchased  of  you 
to-day^  as  follows,  one  liundrcd  bales  (100)  of  cotton,  basis  good 
middling,  Savannah  classification,  at  ten  and  one-quarter  cents 
(10  1/4)  per  pound  f.  o.  b.  Kebecca,  Georgia.  This  cotton  to  be 
delivered  to  us  in  good  merchantable  condition,  and  reweighed, 
during  the  month  of  November^  1909,  not  later  than  the  25th  day. 
This  cotton  to  average  in  weight  between  four  hundred  and  eighty 
(480)  and  five  hundred  and  twenty  (520)  pounds  per  bale.  Rul- 
ing differences  between  grades  at  the  time  of  delivery  to  apply. 
Please   confirm."     Signed:    Georgia   Cotton    Co.,   Thos.    Neebitt. 

At  the  bottom  ot  the  letter  appeared  the  following: 

"Rebecca,  Ga.,  May^  1909.  Deai  Sirs.  I  confirm  the  above  con- 
tract; and  will  deliver  the  cotton  as  above  agreed.'*  Signed :  J.  W. 
McNamara. 

At  the  trial  the  judge  directed  a  verdict  in  favor  of  the  plamtiff, 
for  an  amount  representing  the  difference  between  the  purchase^ 
price  agreed  on  and  the  market,  value  of  the  cotton  at  the  time 
and  place  of  delivery,  as  shown  by  the  evidence.  The  defendant 
has  sued  out  a  direct  writ  of  error,  complaining  of  this  ruling. 

1.  The  contract  sued  on  is  in  substantially  the  same  form  and 
language  as  that  involved  in  Terry  v.  International  Cotton  Co,, 
136  Ga  187  (70  S.  E.  1100).  The  letter  addressed  to  the  de- 
fendant contained  an  offer  to  buy  from  him,  upon  the  terms  stated 
in  the  letter,  cotton  of  the  charnct.r  therein  described.     The  writ- 
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ten  confirmation  and  acceptance  by  the  defendant  completed  tho 
contract,  and  it  thereafter  became  binding  on  both'  of  the  parties 
thereto.  When  the  contract  was  offered  in  evidence  the  defendant 
objected  to  its  introduction,  upon  the  ground  that  it  did  not  ap- 
pear that  Thomas  Xesbitt,  who  purported  to  have  signed  the  let- 
ter in  behalf  of  the  plaintiff,  had  written  authoritj'  from  the  plain- 
tiff to  execute  the  contract.  Substantially  the  same  objection  was 
made  to  the  writing  in  the  case  of  Terry  v.  International  Cotton 
Co.,  supra.  The  point  in  that  case  was  raised  l)y  demurrer.  The 
Supreme  Court  held  that  the  petition  was  not  demurrable  either 
on  the  ground  that  the  contract  declared  upon  was  unilateral,  or 
that  it  was  too  vague,  uncertain,  or  incomplete  to  satisfy  the  re- 
quirements of  the  statute  of  frauds,  or  that  it  constituted  a  mere 
option  and  did  not  show  who  were  the  parties  to  it.  There  was 
no  merit  in  this  objection.  "There  is  no  statute  in  this  State  re- 
quiring tlie  authority  to  make  the  memorandum  required  by  the 
statute  of  frauds  to  be  in  writing,  and  such  autliority  may  be  con- 
ferred by  parol."  Brandon  v.  Pritchett,  126  Ga.  286  (1),  (55 
S.  K.  241,  7  Ann.  Cas.  1093).  It  appeared,  from  the  testimony, 
that  Nesbi tt  was  manager  for  the  Georgia  Cotton  Company  at  its 
branch  office  at  Cordele,  Georgia;  that  he  had  been  representing 
the  company  for  several  years ;  that  it  was  engaged  in  the  business 
of  buying  and  selling  cotton;  and  that  he  had  general  authority 
to  represent  liis  principal  in  and  about  its  business.  This  evi- 
dence was  sufficient  to  have  authorized  the  admission  of  the  writ- 
ings sued  on. 

2.  It  is  contended  that  the  evidence  was  not  sufficient  to  author- 
ize the  verdict,  because  there  was  no  proof  of  a  demand  for  the 
delivery  of  the  cotton  prior  to  the  date  fixed  in  the  contract  for 
< lei i very,  or  prior  to  the  bringing  of  the  suit.  The  defendant  an- 
swered, admitting  that  before  the  bringing  of  the  suit  the  plaintiff 
had  demanded  payment  of  tlie  amount  of  damages  which  it 
claimed  to  have  sustained  by  reason  of  the  defendant's  breach  of 
the  contract,  but  stated  that  whether  any  demand  was  made  for 
the  delivery  of  the  cotton  the  defendant  "is  unable  at  this  time 
either  to  admit  or  deny.''  This  is  probably  an  evasive  answer,  and 
should  be  taken  as  an  admission  of  the  allegation  that  demand 
was  made.  The  defendant  states  no  reason  why  he  was  unable  to 
admit  or  deny  that  demand  was  made  upon  him  for  the  delivery  of 
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the  cotton.  He  ought  to  have  known  whether  demand  was  made 
or  not,  and  he  ought  to  have  answered  this  allegation  directly,  or 
at  least  by  assigning  some  reason  why  he  was  unable  to  admit  or 
deny.  See  Raleigh  &  Gasion  R,  Co,  v.  Pullm<in  Co,,  122  Oa. 
700  (5),  (50  S.  E.  1008).  But  we  do  not  think  any  demand  was 
net^essary  in  a  case  of  this  character.  The  obligation  of  the  de- 
fendant was  to  deliver  to  the  plaintiff  a  certain  described  quantity 
and  quality  of  cotton  by  a  certain  date,  at  a  certain  place.  His 
failure  to  comply  with  this  obligation  was  a  breach  of  his  contract. 
The  suit  to  recover  damages  alleged  to  have  accrued  on  account 
of  this  breach  was  a  sufficient  demand  under  the  law.  It  was  not 
necessary  that  the  plaintiff  should  have,  prior  to  the  bringing  of 
the  suit,  sought  out  the  defendant  and  in  terms  demanded  that  he 
comply  with  his  contract. 

3.  It  is  further  contended  that  the  direction  of  the  verdict 
was  error  because,  while  there  was  direct,  uncontradicted  evi- 
dence as  to  the  market  value  of  the  cotton  at  the  time  and  place 
of  delivery,  nevertheless  the  jury  Were  not  bound  by  the  testimony 
of  a  witness  as  to  market  value.  It  is  contended  that  this  was 
opinion  evidence,  and  that  the  jury  would  have  had  a  right  to  dis- 
regard the  opinion  of  this  expert  witness  and  substitute  their  own 
opinion  as  to  the  market  value  of  the  cotton.  While  testimony  as 
to  market  value  does  involve  the  opinion  of  the  witness  as  to  what 
a  particular  commodity  is  worth,  at  the  same  time  it  is  not  such 
an  opinion  of  a  witness  testifying  as  an  expert  as  that  the  jury 
would  have  a  right  to  absolutely  disregard  it,  where  it  was  uncon- 
tradicted. The  witness  in  this  case  was  engaged  in  the  business 
of  buying  and  selling  cotton;  he  was  familiar  with  the  market 
price  of  cotton  at  the  place  of  delivery  fixed  in  the  contract;  this 
familiarity  was  gained  by  him  and  this  opinion  was  entertained  by 
him  by  reason  of  the  fact  that  he  was  engaged  in  the  business  of 
buying  and  selling  cotton,  and  had  personal  knowledge  as  to  the 
market  value  of  the  commodity  at  the  time  and  place  of  delivery 
stipulated  in  the  contract.  In  our  opinion,  this  was  testimony  of 
a  substantive  fact,  and,  being  wholly  uncontradicted,  the  jury  would 
have  had  no  right  to  disregard  it. 

The  plaintiff  in  error  relies  upon  the  case  of  Baker  v.  Richmond 
City  Mill  Works,  105  Oa.  225  (31  S.  E.  426),  to  the  effect  that 
the  jury  were  not  bound  by  the  testimony  of  an  attorney  as  an 
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expert  as  to  the  value  of  the  services  of  another  attorney  in  a  par- 
ticular case.  What  has  been  said  above  sufficiently  distinguishes 
this  case.  The  case  last  referred  to  was  cited  with  approval  in 
A.,  B.  &  A.  By,  Co.  v.  Howard,  125  Ga.  4T8  (54  S.  E.  530),  which 
involved  the  question  of  the  market  value  of  certain  cross-ties. 
The  witness  there  testified  that  the  market  price  of  the  cross-ties 
in  Brunswick  was  about  forty-four  cents.  In  commenting  upon 
this  testimony,  Mr.  Justice  Evans  said  that  in  the  first  place  it  was 
not  to  be  regarded  as  positive  and  unequivocal  proof  that  the  article 
had  the  exact  value  stated  by  the  witness,  but  that  it  was  merely 
an  expression  of  an  opinion  on  the  part  of  the  witness.  He  then 
added:  "But  it  is  a  mistake  to  suppose  that  the  opinion  of  an  ex- 
pert witness  on  the  subject  is  absolutely  binding  on  the  jury,  and 
it  is  error  to  direct  a  verdict  upon  any  such  supposition.*^  The 
learned  Justice  was  evidently  dealing  with  this  witness  as  an  ex- 
pert, and  not  only  as  an  expert,  but  as  a  witness  who  was  unwilling 
to  risk  his  opinion  far  enough  to  make  an  exact  statement  as  to  the 
market  value  of  the  commodity.  That  the  Supreme  Court  did  not 
intend  its  ruling  to  go  to  the  extent  claimed  by  the  defendant  in 
error  is  evidenced  by  the  fact  that  in  tlie  case  of  Watson  v.  HazJe- 
hurst,  127  Ga.  298  (56  S.  E.  459),  the  court  affirmed  the  direction 
of  a  verdict  involving  the  market  value  of  cotton  on  a  particular 
date  in  the  city  of  Savannah,  solely  upon  the  testimony  of  a  wit- 
ness that  it  was  worth  a  certain  price.  The  case  last  referred  to 
was  an  action  for  damages  for  the  breach  of  a  contract  similar 
to  the  one  under  investigation  in  the  present  case.  The  case  dif- 
fers from  Martin  v.  Martin,  135  Ga.  162  (68  S.  E.  1095),  and 
Minchew  v.  Nahunta  Lumber  Co.,  5  Ga.  App.  154  (62  S.  E.  716), 
where  it  was  held  that  the  jury  were  not  bound  by  the  opinion  of 
a  witness  as  to  the  value  of  specific  property  directly  involved  in 
the  trial.  In  cases  of  this  character  there  may  be,  and  usually  is, 
proven  data  from  which  the  jury  might  form  an  independent  esti- 
mate as  to  value.  But  where  the  issue  is  as  to  the  market  value 
of  a  commodity  at  a  place  other  than  that  of  the  trial  and  at  a 
time  long  anterior  thereto,  how  can  it  be  said  that  the  jury  can 
arbitrarily  substitute  their  mere  speculative  opinion  for  the  positive 
and  uncontradicted  testimony  of  a  witness  who  professes  to  know 
what  the  market  value  was  at  the  time  and  place  in  question.  For 
instance,  suppose  that  in  a  case  tried  in  Georgia  in  1912  the  ques- 
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tion  of  the  market  value  of  wheat  in  Chicago  in  1900  wag  in  issue^ 
and  a  witness  familiar  with  the  Chicago  market  at  that  time  testi- 
fied unequivocally  to  the  value  of  the  wheat,  would  a  Georgia  jury, 
without  any  data  whatever,  be  permitted  to  disregard  this  testi- 
mony and  substitute  its  own  opinion?  We  think  not,  nor  do  we 
think  the  authorities  require  a  contrary  ruling.  See  Atlantic  Coast 
Line  R.  Co.  v.  Harris,  1  Ga.  App.  668  (57  S.  E.  1030). 

4.  The  court  admitted  in  evidence,  over  objection  of  the  de- 
fendant, certain  letters  written  by  an  oflBcer  of  the  plaintiff  to 
another  officer  in  Cordele.  These  letters  contained  memoranda 
which  indicated  that  the  cotton  bought  from  the  defendant  had 
been  resold  by  the  plaintiff.  Evidence  of  this  character  would  be 
material  on  the  question  as  to  whether  actual  delivery  of  the  cot- 
ton was  contemplated  by  the  parties,  and  would  be  a  circumstance 
tending  to  show  that  the  plaintiff  did  expect  delivery  of  the  cotton, 
but  the  evidence  offered  to  prove  this  fact  was  not  admissible  for 
this  purpose.  The  letters  were  merely  self-serving  declarations  on 
the  part  of  the  plaintiff,  and  were,  consequently,  inadmissible  to 
prove  the  fact  sought  to  be  established. 

5,  6.  But  we  do  think  the  court  erred  in  directing  a  verdict  in 
favor  of  the  plaintiff.  The  defendant  pleaded  that  the  contract 
sued  on  was  intended  by  both  parties  to  be  sjmply  a  speculation 
in  futures ;  that  actual  delivery  of  the  cotton  was  not  contemplated, 
and  that  the  parties  expected  to  settle  with  each  other  upon  the  dif- 
ference between  the  purchase-price  and  the  market  value  at  the 
time  and  place  of  delivery.  In  the  recent  case  of  Luke  v.  Livingston, 
9  Oa.  App  116  (70  S.  E.  596),  it  was  held:  "Parol  evidence  is 
competent  to  show  that  a  written  contract  apparently  relating  to  an 
actual  sale  of  cotton  was  in  fact  entered  into  merely  for  the  purpose 
of  allowing  the  parties  to  deal  in  cotton  futures.^'  The  defendant 
testified  as  follows:  "Prior  to  the  making  of  these  contracts,  early 
in  the  season,  we  agreed  to  do  some  future  business.  The  way  we 
agreed,  he  was  to  do  one  side  and  me  the  other ;  one  to  buy  and  one 
to  sell.  The  writings  were  to  be  fixed  up  some  later  day.  When  we 
made  such  future  contracts  they  were  to  be  discharged  by  the  differ- 
ence, to  be  paid  in  money.  WTiat  was  said  was  that  if  he  lost  he 
was  to  pay,  and  if  I  lost  I  was  to  pay.  These  three  letters  put 
in  evidence,  dated  May  19,  June  30,  and  July  7,  1909,  under  which 
I  wrote  the  confirmation,  were  in  pursuance  of  that  conversation. 
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and  followed  it  up/'  It  is  very  clear  to  our  minds  that  if  the  jury 
should  credit  this  testimony,  they  would  be  obliged  to  find  that 
both  the  defendant  and  Nesbitt,  the  manager  of  the  plaintiff  com- 
pany, understood  and  agreed  that  no  actual  cotton  was  to  be  deliv- 
ered, and  that  the  contract  was  made  in  pursuance  of  a  mere  specu- 
lative venture,  obnoxious  to  the  law.  We  therefore  send  the  case 
back,  that  it  may  be  submitted  to  the  jury  upon  the  issue  as  to 
whether  or  not  actual  delivery  of  the  cotton  was  contemplated;  in 
other  words,  whether  the  writings  spoke  the  truth,  or  whether,  not- 
withstanding the  actual  agreement  to  deliver  expressed  in  the  face 
of  the  writings,  it  was  nevertheless  understood  and  agreed  by  both 
parties,  at  the  time  the  contract  was  entered  into,  that  actual  deliv- 
ery of  the  cotton  would  not  be  required,  but  that  the  parties  would 
settle  simply  upon  the  difference  existing  at  the  time  of  delivery 
between  the  market  value  of  the  cotton  and  the  purchase-price  as 
fixed  in  the  contract.  See  Farmers  Oil  Co.  v.  Rosenthal,  ante,  416 
(73  S.  E.  428),  Judgment  reversed. 


3734.    Georgia  Southehn  &  Florida  Railway  Co.  t;.  Kell. 

HTT.T.J  C.  J.  The  statutory  presumption  of  negligence,  arising  on  proof  of 
killing  by  the  running  of  the  locomotive  and  cars  of  the  railroad  com- 
pany (Civil  Code  (1910),  f  2780),  was  not  fully  rebutted.  No  error  of 
law  is  complained  of,  and  the  judgment  refusing  to  grant  a  new  trial 
must   be  Affirmed. 

Decided  Mabch  6,  1912. 

Action  for  damages;  from  city  court  of  Tif ton— Judge  E.  Eve. 
September  9,  1911. 

John  I.  Hall,  J.  E.  Hall,  M,  P.  Hall,  Fulwood  &  Murray,  for 
plaintiff  in  error. 

Ridgdill  &  Oriner,  J.  H.  Pate,  contra. 


3736.     PATAPSCO  SHOE  CO.  v.  BANKSTON. 

Where  a  seller  of  goods,  by  fraudulent  misrepresentations  as  to  the  con- 
tents of  the  written  contract  of  sale,  induces  the  purchaser  to  sign  it 
without  reading  it,  by  creating  an  emergency  on  account  of  which  the 
purchaser  does  not  have  time  or  opportunity  to  inform  himself  of  the 
contents  of  the  writing,  the  contract  is  not  enforceable  against  him. 
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2.  The  mere  fact,  however,  that  the  purchaser  signed  the  contract  under 
such  an  emergency  without  ascertaining  its  contents  will  not  authorize 
him  thereafter  to  repudiate  it,  in  the  absence  of  fraudulent  misrepre- 
sentations or  conduct  on  the  part  of  the  seller  which  misled  the  pur- 
chaser as  to  the  contents  of  the  writing. 

3.  Applying  to  the  facts  of  the  present  case  the  principles  laid  down  in  the 
preceding  headnotes,  the  court  erred  in  allowing  the  amendment  to  the 
defendant's  answer  and  in  granting  a  new  trial. 

Decided  March  6,  1012. 

Complaint;  from  city  court  of  Ocilla— Judge  Oxford.  August 
18,  1911. 

Newhern  &  Meeks,  for  plaintiflE.    R.  M,  Bryson,  for  defendant. 

Pottle,  J.  This  was. a  suit  brought  by  a  seller  of  goods  upon  a 
contract  signed  by  both  parties,  to  recover  the  purchase-price.  The 
contract  stipulated  that  the  price  should  be  due  within  ten  days. 
Over  objection  of  the  plaintiff,  the  court  allowed  a  plea  setting  up 
that  there  was  a  custom  in  the  locality  in  which  the  defendant  did 
business  to  allow  sixty  days  on  purchases  of  this  character;  that 
the  agent  for  the  seller  knew  of  this  custom,  and  that  he  presented 
the  contract  to  be  signed,  containing  a  stipulation  that  the  price 
should  be  due  in  ten  days,  stating  at  the  time  that  he  had  to  catch 
a  train  which  was  about  to  leave,  and  that  the  defendant,  on 
account  of  this  emergency,  signed  the  contract,  supposing  that  it 
contained  the  stipulation  allowing  him  sixty  days  credit.  At  the 
trial,  defendant  testified  that  when  the  plaintiff's  agent  came  to  him 
to  take  the  order  for  the  shoes,  he  was  waiting  on  a  customer,  and 
the  agent  said  that  he  had  only  a  few  minutes  in  which  to  catch  a 
train.  He  told  the  defendant  to  sign  the  order  quickly,  as  he  was 
in  a  hurry  to  catch  the  train,  and  the  defendant  took  it  for  granted 
that  the  shoes  were  sold  to  him  on  the  terms  on  which  everybody 
sold  them,  and  signed  the  contract.  The  defendant  never  bought 
any  shoes  in  his  life,  so  he  testified,  unless  on  sixty  days  time,  and 
sometimes  six  months,  except  on  one  occasion,  when  he  bought 
on  thirty  days  credit.  When  the  goods  arrived  the  defendant  de- 
clined to  receive  them,  paid  the  freight  on  them,  and  shipped  them 
back  to  the  plaintiff.  There  was  other  testimony,  of  a  witness  for 
the  defendant,  to  the  effect  that  so  far  as  the  witness  knew,  shoes 
were  always  sold  in  the  locality  in  question  upon  a  credit  of  from 
sixty  days  to  six  months,  but  the  witness  could  not  testify  that  all 
buyers  got  the  same  terms.  At  the  conclusion  of  the  evidence  the 
court  directed  a  verdict  in  favor  of  the  plaintiff,  for  the  full  amount 
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sued  for.  The  defendant  filed  a  motion  for  a  new  trial,  containing 
the  general  grounds  and  some  special  assignments  of  error.  The 
judge  granted  the  motion  for  a  new  trial  and  set  aside  the  verdict 
which  he  had  previously  directed.  The  plaintiff  excepted  to  this 
judgment,  and  also  to  the  judgment  allowing  the  amendments  to 
the  defendant's  pleas. 

1.  The  first  conclusion  of  the  trial  judge  was  correct.  The  evi- 
dence demanded  a  verdict  in  favor  of  the  plaintiff.  One  who  can 
read  must  read,  or  take  the  consequences  of  his  failure  to  do  so, 
A  purchaser  of  goods  has  no  right  to  rely  upon  the  representation 
of  the  seller  as  to  the  contents  of  the  contract  of  sale,  and  can  not 
be  relieved  of  the  consequences  of  his  own  neglect  in  failing  to  as- 
certain the  contents  of  the  writing,  unless  the  seller  creates  an 
emergency  or  does  some  act  which  prevents  the  purchaser  from  read- 
ing the  contract.  Walton  Guano  Co,  v.  Copelan,  112  Ga,  319  (37 
S.  E.  41i;  52  L.  R.  A.  268).  But  if  the  seller  fraudulently  misrep- 
resents the  contents  of  the  writing  and  at  the  same  time  creates  an 
emergemcy,  or  does  some  act  which  prevents  the  purchaser  from 
reading  the  contract,  the  purchaser  is  not  bound.  Wood  v.  Safe 
Co,,  96  Ga,  120  (22  S.  E.  909) ;  McBnde  v.  Telegraph  Co.,  102  Ga. 
422   (30  S.  E.  999). 

2.  But  in  order  for  the  purchaser  to  be  relieved,  two  things  must 
concur:  (1)  there  must  be  a  fraudulent  misrepresentation  by  the 
seller,  acted  on  by  the  purchaser;  and  (2)  the  seller  must  do  some- 
thing which  would  relieve  the  purchaser  of  the  duty  resting  upon 
him  to  read  the  contract  himself  and  ascertain  its  terms.  Chand- 
ler-Blackstock  Mercantile  Co,  v.  Price,  ante,  383  (73  S.  E.  413). 
In  the  present  case  it  is  not  alleged  that  the  seller  made  a  mis- 
representation of  any  character.  The  defendant  relies  solely  upon 
the  fact  that  he  signed  the  contract  hurriedly  because  of  the  agent's 
statement  that  he  had  to  catch  a  train,  and  upon  a  custom 
in  the  community,  known  to  the  agent,  under  which  shoes  were 
sold  upon  a  credit  of  not  less  than  sixty  days.  Neither  the  defend- 
ant's plea  nor  his  proof  comes  up  to  the  rules  laid  down  in  former 
decisions.  No  such  fraud  on  the  part  of  the  agent  was  shown  as 
would  entitle  the  defendant  to  relief  from  the  contract.  The  mere 
fact  that  a  custom  existed  in  the  community  under  which  the  defend- 
ant had  been  permitted  by  other  sellers  to  have  sixty  days  or  more 
within  which  to  pay  for  goods  which  he  had  bought  would  not  be 
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sufficient  to  avoid  the  contract.  In  the  first  place,  it  is  not  shown 
that  this  was  such  a  universal  custom  as  to  have  become,  by  impli- 
cation, a  part  of  the  contract,  and  in  the  second  place,  in  order  to 
entitle  the  purchaser  to  relief,  he  must  plead  and  prove  some  actual 
fraud  on  the  part  of  the  seller,  some  actual  misrepresentation  by 
which  he  was  misled,  as  to  the  contents  of  the  writing,  and,  in  addi- 
tion to  this,  some  legal  excuse  for  his  failure  to'  read  it. 

3.  The  amendments  to  the  plea  in  this  case  should  have  been 
disallowed.  The  evidence  for  the  defendant  was  wholly  insufficient 
to  establish  any  defense,  and  the  court  properly  directed  a  verdict 
in  favor  of  the  plaintiff.  This  being  so,  it  was  error  to  grant  a  new 
trial. 

There  are  some  special  assignments  of  error  in  the  amended  mo- 
tion, complaining  of  the  sustaining  of  a  demurrer  to  portions  of  the 
defendant's  answer.  Such  an  assignment  of  error  has  no  proper 
place  in  a  motion  for  a  new  trial  and  can  not  be  considered.  The 
court  properly  excluded  the  testimony  of  a  witness  offered  by  the 
defendant  to  the  effect  that  he  had  never  bought  any  shoes  but  once 
that  he  did  not  have  from  sixty  days  to  six  months  within  which 
to  pay  for  them,  and  that  once  he  had  thirty  days.  This  evidence 
was  wholly  irrelevant  and  immaterial.  There  was  no  sufficient 
reason  alleged  in  the  amended  motion  for  granting  a  new  trial. 

Judgment  reversed. 


3737.     Southern  Railway  Company  v.  Patton. 

Hill,  C.  J.  The  undisputed  evidence  showed  that  the  plaintiff's  steers 
were  killed  by  the  nmning  of  the  locomotive  and  cars  of  the  defendant 
railroad  company;  and  their  value  was  proved.  The  presumption  of 
negligence  thus  raised  was  not  clearly  rebutted,  and,  in  the  absence  of 
any  error  of  law,  the  verdict,  approved  by  the  trial  judge,  must  be 

Affirmed. 
Decided  March  6,  1912. 

Action  for  damages— appeal ;  from  Habersham  superior  court — 
Judge  J.  B.  Jones.    August  15,  1911. 

A.  0.  &  Julian  McCurry,  Harold  W.  Ketron,  for  plaintiff  in 
error. 
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3739.    Baker  v.  Gaskins. 

Pottle,  J.     1.  A  certified  copy  from  the  tax  digest  is  admissible  to  show 
what  property  has  been  returned  by  a  taxpayer  for  taxation. 

2.  The  circumstances  proved  were  sufficient  to  authorize  a  verdict  finding 

the  property  subject  to  the  execution.  Judgment  affirmed. 

Decided  Mabch  6,  1912. 

Levy  and  claim ;  from  city  court  of  Nashville— Judge  Buie.    Au- 
gust 25,  1911. 

J.  W.  Pov)ell,  for  plaintiff  in  error. 
Alexander  &  Gary,  contra. 


3745.  GROOVER  v.  TATTNALL  SUPPLY  CO. 

An  action  upon  a  contract  for  the  price  of  goods  sold  and  delivered  can 
not  by  amendment  be  converted  into  a  suit  for  money  had  and  re- 
ceived to  the  plaintiffs  use. 

Decided  Mabch  6,  1912. 

Complaint;  from  city  court  of  Reidsville— Judge  Collins.  Au- 
gust 2,  1911. 

Way  &  BurJchalter,  for  plaintiff  in  error.    H.  C.  Beasley,  contra. 

Pottle,  J.  Suit  was  brought  upon  an  account  for  goods  sold 
and  delivered.  Over  objection  of  the  defendant,  the  plaintiflE  was 
allowed  to  amend  the  petition,  by  alleging,  in  substance,  that  the 
goods  described  in  the  bill  of  particulars  were  sent  to  the  defendant 
to  be  sold  for  the  account  of  the  plaintiff;  and  that  the  defendant 
had  sold  the  goods  and  collected  the  money,  and  had  failed  and 
refused  to  pay  over  the  same  to  the  plaintiff.  The  objection  to  this 
amendment  was  that  it  set  forth  a  new  and  distinct  cause  of  action. 
We  think  that  the  objection  was  well  taken  and  that  the  amend- 
ment should  not  have  been  allowed.  The  original  petition  was 
framed  upon  the  theory  that  the  defendant  had  bought  the  goods 
from  the  plaintiff  for  his  own  use,  and  had  failed  and  refused  to 
pay  for  the  goods.  The  relation  thus  created  was  that  of  debtor  and 
creditor,  or  purchaser  and  seller.  The  amendment  converted  the 
action  into  one  for  money  had  and  received.  It  sought  to  create 
the  relation  of  principal  and  agent,  and  to  count  upon  a  breach  of 
contract  by  the  defendant,  under  the  terms  of  which  he  was  to  sell 
the  goods  for  the  plaintiff  and  to  account  to  the  plaintiff  for  the 
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proceeds  thereof.  In  other  words,  tlie  goods  were  shipped  to  the 
defendant  on  consignment,  to  be  resold  for  the  plaintiff.  The  de- 
fendant was  to  act  as  agent  for  the  plaintiff  and  to  sell  the  goods, 
collect  the  money,  and  pay  over  the  proceeds.  The  issues  were  en- 
tirely different  from  those  arising  upon  the  petition  as  originally 
framed,  and  the  cause  of  action  was  completely  changed  by  the 
amendment.  Chapman  v.  Americus  Oil  Co.,  117  Oa,  881  (45  S.  E. 
268) ;  Lamaa-  v.  Lamar,  118  Ga.  850  (45  S.  E.  671).  The  amend- 
ment having  been  erroneously  allowed,  the  case  was  tried  upon 
the  wrong  theory,  and  everything  that  took  place  after  this  errone- 
ous ruling  was  nugatory.  Judgment  reversed. 


3751,  3752.     FULLER  r.  TNMAN,  and  vice  versa. 

1.  In  order  for  a  mother  to  recover,  under  the  provisions  of  ^  4424  of  the 
Civil  Code  of  1910,  for  the  tortious  homicide  of  her  minor  child,  it  must 
appear  that  at  the  time  of  the  homicide  she  was  dependent,  either  wholly 
or  partially,  upon  the  child,  and  that  the  child  contributed  substan- 
tially or  materially  to  her  support.  In  such  a  case  the  mother  may  re- 
cover, notwithstanding  the  father  of  the  child  is  in  life,  in  good  health, 
living  with  the  family,  and  exercising  his  parental  rights  up  to  the  time 
of  the  child's  death.  It  is  the  fact  of  contribution  and  dependency  which 
creates  the  right  of  action  in  favor  of  the  mother,  and  not  the  legal  ob- 
ligation to  contribute  to  her  support;  and  the  contribution  may  be 
either  in  labor  or  in  money. 

2.  It  can  not  be  held,  as  a  matter  of  law,  that  a  child  six  years  of  age,  of 
average  capacity  and  experience,  is  incapable  of  contributing  substan- 
tially or  materially  to  his  mother's  support,  and  to  such  an  extent  as 
that  her  support  is  either  wholly  or  partially  dependent  upon  such  con- 
tribution. 

3.  Where  a  mother  sues  for  the  tortious  homicide  of  her  minor  child,  an 
allegation  that  the  child  was  at  the  time  of  death  between  six  and  seven 
years  of  age  is  not  subject  to  special  demurrer.  In  such  a  case  it  is  im- 
material whether  the  child  be  six  or  seven.  Nor,  in  such  a  case,  where 
it  is  alleged  that  the  child  was  run  over  by  an  automobile  and  killed, 
is  an  allegation  that  the  child  was  at  a  point  "close"  to  a  named 
crossing  subject  to  special  demurrer. 

4.  Where  a  petition  states  the  facts  upon  which  the  claim  of  negligence  is 
based,  a  general  allegation  in  the  petition,  following  a  statement  of  the 
facts  relied  upon  to  show  negligence,  will  be  construed  to  have  refer- 
ence to  the  particular  facts  pleaded;  and,  so  construed,  it  is  not  subject  . 
to  special  demurrer. 

5.  In  a  case  of  the  character  mentioned  in  the  preceding  headnotes,  an 
allegation  that  the  deceased  would  have  been  a  useful  man  to  the  peti- 
tioner and  to  the  community  should  be  stricken,  on  special  demurrer. 
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6.  An  allegation  in  the  petition  in  such  a  case  that  the  deceased  child  con- 
tributed to  the  support  of  the  plaintiff,  and  that  she  was  dependent  upon 
him,  is  not  subject  to  special  demurrer,  when  the  facts  upon  which  this 
conclusion  ia  based  are  set  forth  in  the  petition.  The  general  averment 
will  b6  construed  to  have  reference  to  the  special  facts  pleaded. 

7.  There  was  no  error  in  the  judgment  overruling  the  special  demurrer,  of 
which  complaint  was  made  in  the  cross-bill  of  exceptions. 

Decided  Mabch  6,  1912. 

Action  for  damages;  from  city  court  of  Atlanta— Judge  Reid. 
September  16,  1911. 

The  suit  was  for  the  alleged  wrongful  homicide  of  the  plaintiff's 
son  by  the  defendant.    The  petition  was  as  follows: 

"Georgia,  Fulton  County.    To  the  City  Court  of  Atlanta: 

"The  petition  of  Mrs.  M.  C.  Fuller  shows  the  following  facts: 
X.  The  defendant  is  Miss  Jennie  Inman.  2.  Defendant  is  a  resi- 
dent of  said  State  and  county.  3.  Defendant  has  damaged  petitioner 
in  the  sum  of  twenty-five  thousand  dollars,  by  reason  of  the  follow- 
ing facts.  4.  On  or  about  the  26th  of  March,  1911,  petitioner's  son, 
James  Dewey  Fuller,  was  killed  by  the  motor  veliicle  of  defendant. 
5.  At  said  time  petitioner's  son  was  on  the  Howell's  Mill  road,  a 
public  road  in  said  county.  6.  He  was  at  a  point  close  to  a  cross- 
ing known  as  ^  Woodward's  Post-office,'  or  '  Brooked,'  same  being 
about  a  mile  beyond  the  water-works  reservoir.  7.  There  was  on 
the  roadside  at  tlie  time  a  wagon  headed  north.  8.  The  wagon 
was  standing  still,  and  the  driver  thereof  was  sitting  in  the  same. 
9.  The  deceased  was  standing  behind  the  wagon ;  a  young  man  of 
the  neighborhood  was  standing  on  the  side  of  the  wagon  toward  the 
middle  of  the  road.  10.  This  was  at  a  point  about  eighty  yards 
south  of  the  crossing  above  referred  to,  and  just  a  few  feet  north 
of  a  point  where  another  street  or  road  ran  into  the  Howell's  Mill 
road.  11.  At  the  crossing  referred  to  as  *  Woodward's  Post-office,' 
or  *  Brooked,'  were  several  stores  and  a  blacksmith  shop,  and  it  was 
a  populous  country  cross-road.  12.  On  the  street  which  ran  into 
the  Howell's  Mill  road,  right  at  the  place  of  the  killing,  were  a 
number  of  houses,  and  the  place  was  a  populous  country  cross-roads 
settlement.  Just  north  of  ^  Woodward's  Post-office,'  or  *  Brooked,' 
referred  to,  the  road  curved  sharply  to  the  east.  13.  The  deceased 
could  not  see  the  motor  vehicle  coming,  because  of  the  wagon.  14. 
The  wagon  was  a  top  wagon  and  a  milk  wagon.  15.  The  motor 
vehicle  of  the  defendant  came  around  the  curve  without  any  warning 
by  bell,  horn,  or  other  signal  of  any  sort.    The  motor  vehicle  crossed 
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the  crossing  known  as  '  Woodward's  Post-oflBce/  or  'Brooked/  with- 
out any  warning  by  bell,  horn,  or  other  signal  of  any  sort.  16.  The 
motor  vehicle  passed  the  group  of  stores  without  any  warning  by 
bell,  horn,  or  other  signal  of  any  sort.  17.  The  motor  vehicle  ap- 
proached the  wagon  and  the  other  street  and  struck  the  deceased 
without  any  warning  by  bell,  horn,  or  other  signal  of  any  sort.  18. 
It  came  at  a  great  rate  of  speed.  19.  Petitioner  charges,  the  rate 
of  speed  was  not  reasonable,  having  regard  to  the  traffic  use  of  the 
highway,  and  that  the  same  endangered  life  and  limb  of  those  upon 
the  highway.  20.  Said  machine  approached  both  of  the  crossings 
herein  referred  to  at  a  greater  rate  of  speed  than  six  miles  an  hour, 
and  the  defendant  approached  the  deceased  and  the  wagon  and  the 
two  men  by  it  without  giving  any  warning  of  any  sort  by  the  use 
of  bell,  horn,  or  other  signal  of  any  sort.  21.  Petitioner  further 
shows  the  entire  action  of  the  defendant  herein  was  negligent.  22. 
The  motor  vehicle  was  being  operated  and  run  by  an  employee  of 
the  defendant.  23.  The  defendant  herself  was  at  the  time  in  the 
vehicle.  24.  The  defendant  was  chargeable  with  the  action  and  con- 
duct of  the  chauffeur.  The  negligence  of  the  chauffeur  was  the 
negligence  of  the  defendant.  25.  The  deceased  was  free  from  all 
fault  or  negligence,  and  could  not  have  avoided  the  result  of  de- 
fendant's negligence  by  the  use  of  ordinary  care.  26.  Petitioner 
was  free  from  all  fault  or  negligence,  and  could  not  have  avoided 
the  result  of  defendant's  negligence  by  the  use  of  ordinary  care. 
27.  The  deceased  was  between  six  and  seven  years  of  age,  and  was  a 
strong,  well-grown  boy  for  his  age.  28.  Deceased  lived  with  peti- 
tioner and  her  husband  and  seven  of  her  children.  The  deceased  was 
the  youngest  child,  and  all  the  older  children  were  either  at  work  or 
going  to  school.  29.  The  deceased  ran  on  errands,  helped  split 
kindling,  bring  in  wood,  helped  with  the  cows,  and  generally  waited 
on  petitioner,  and  helped  in  the  household  work,  doing  all  of  those 
innumerable  little  things  to  be  done  in  the  house  which  a  child  can 
do  as  effectively,  or  more  than  a  grown  person.  The  deceased  con- 
tributed to  petitioner's  support,  and  she  was  dependent  on  him.  30. 
As  the  deceased  grew  up,  approached  and  reached  manhood,  his 
earning  capacity  would  have  been  increased,  and  he  would  have  been 
a  valuable  and  useful  man  to  petitioner  and  the  community. 
31.  Petitioner  sues  for  the  full  financial  value  of  the  life  of  the  de- 
ceased.   Wherefore,"  etc. 
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The  defendant  demurred  generally  and  specially.  The  court 
struck  paragraphs  1,  5,  8,  and  19  of  the  petition,  sustained  the  gen- 
eral demurrer,  and  overruled  all  other  grounds  of  special  demur- 
rer. The  plaintiff  excepted  to  the  judgment  striking  these  para- 
graphs of  the  petition  and  dismissing  it,  and  the  defendant  ex- 
cepted to  the  refusal  to  sustain  the  other  grounds  of  special  demur- 
rer. The  judgment  sustaining  the  general  demurrer  was  placed 
upon  the  ground  that  the  plaintiff's  deceased  child  could  not  be  said 
to  have  contributed  materially  and  substantially  to  the  plaintiff's 
support,  within  the  meaning  of  the  law  authorizing  a  mother  to  re- 
cover for  the  homicide  of  a  child.  Counsel  for  the  defendant  seek 
to  sustain  the  judgment  upon  this  ground,  and  also  upon  the  con- 
tention that  a  mother  has  no  right  of  action  for  the  homicide  of  her 
minor  child  while  her  husband,  its  father,  is  alive  and  in  good 
health  and  exercising  parental  rights  over  the  child  up  to  the  time 
of  the  child's  death. 

Burton  Smith,  for  plaintiff. 
Smith,  Hammond  &  Smith,  for  defendant. 
Pottle,  J.  1.  It  was  a  settled  doctrine  of  the  common  law  that 
no  one  could  maintain  a  civil  action  for  damages  on  account  of 
the  death  of  a  human  being.  To  remedy  this  hardship.  Lord  Camp- 
bell, in  1846,  introduced  in  the  British  Parliament  an  act  to 
authorize  the  recovery  of  damages  in  cases  of  the  wrongful  homi- 
cide of  a  person.  This  act,  which  is  known  in  history  as  Lord 
Campbell's  act,  is  the  basis  for  statutes  which  have  been  adopted  in 
practically  all  the  States  of  the  American  Union.  The  first  act 
passed  on  the  subject  in  Georgia  was  the  act  approved  February 
23,  1850,  which  provided,  in  substance,  that  in  all  cases  where  death 
should  result  under  circumstances  where,  if  death  had  not  ensued, 
the  person  injured  would  have  had  a  right  of  action,  the  legal  rep- 
resentative of  the  deceased  should  have  an  action  at  law  against  the 
person  committing  the  act  from  which  death  resulted,  one  half  of 
the  recovery  to  be  paid  to  the  wife  and  children,  or  the  husband,  of 
the  deceased,  if  any,  in  the  event  the  estate  was  insolvent.  Cobb's 
Dig.  476.  In  1856  an  act  was  passed,  applicable  only  to  railroad 
companies,  which  provided  that  if  a  person  should  be  killed  by  the 
negligence  of  a  railroad  company,  or  of  any  of  its  officers  or  agents, 
by  the  running  of  its  cars  or  engines,  a  right  of  action  to  recover 
damages  for  the  homicide  would  vest  in  the  widow,  if  any,  and,  if 
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no  widow,  in  the  legal  representative.  Acts  1855-6,  p.  155.  These 
statutes  were  codified  in  §  2913  of  the  Code  of  1860,  which  is  in  the 
following  language:  "A  widow,  or,  if  no  widow,  a  child  or  chil- 
dren, may  recover  for  the  homicide  of  the  husband  or  parent;  and 
if  suit  be  brought  by  the  widow  or  children,  and  the  former,  or  one 
of  the  latter,  dies  pending  the  action,  the  same  shall  survive  in  tlio 
first  case  to  the  children,  and  in  the  latter  case  to  the  surviving  child 
or  children."  This  law  was  incorporated,  in  the  same  language,  in 
§  2971  of  the  Code  of  1873.  In  1878  the  law  was  amended  so  as  to 
provide  that  there  might  be  a  recovery,  in  any  case  comprehended  bv 
the  statute,  for  the  full  value  of  the  life  of  the  deceased,  as  shown 
by  the  evidence,  and  that  when  the  recovery  was  by  the  widow,  she 
should  hold  the  amount  recovered  subject  to  the  law  of  descents,  just 
as  if  it  had  been  personal  property  descending  to  the  widow  and 
children  from  the  decedent:  There  was  a  further  amendment,  to 
the  effect  that  no  recovery  under  the  act  should  be  subject  to  any 
debt  or  liability  of  the  deceased  husband  or  parent.  Acts  1878-9, 
p.  59.  The  law,  with  the  amendment  of  1878,  appeared  in  §  2971 
of  the  Code  of  1882. 

It  was  not  until  1887  that  the  law  permitted  a  parent  to  recover 
for  the  negligent  homicide  of  a  child,  or  the  husband  to  recover  for 
the  homicide  of  his  wife.  In  that  year  the  section  of  the  Code  of 
1882  above  referred  to  was  amended  so  as  to  provide:  "The  hus- 
band may  recover  for  the  homicide  of  his  wife;  and  if  she  leaves 
child  or  children  surviving,  said  husband  and  children  shall  sue 
jointly,  and  not  separately,  with  the  right  to  recover  the  full  value 
of  the  life  of  the  deceased,  as  shown  by  the  evidence,  and  with  the 
right  of  survivorship  as  to  said  suit  if  either  die  pending  the  action. 
A  mother,  or,  if  no  mother,  a  father,  may  recover  for  the  homicide 
of  a  child,  minor  or  sui  juris,  upon  whom  she  or  he  is  dependent, 
or  who  contributes  to  his  or  her  support,  unless  said  child  leave 
a  wife,  husband,  or  child.  Said  mother  or  father  shall  be  entitled 
to  recover  the  full  value  of  the  life  of  said  child.  The  word  homi- 
cide,* used  in  this  section,  shall  be  held  to  include  all  cases  where  the 
death  of  a  human  being  results  from  a  crime  or  from  criminal  or 
other  negligence."  Acts  1887,  p.  45.  The  law  as  amended  by  the 
act  of  1887  now  appears  in  §  4424  of  the  Civil  Code  (1910).  Un- 
der this  law  the  parent  can  recover  for  the  homicide  of  a  child  only 
when  the  parent  is  dependent  upon  the  child  and  the  child  contrib- 
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utes  to  the  parent's  support.  The  language  of  the  statute  is  that  re- 
covery may  be  had  either  when  the  parent  is  dependent  or  when  the 
child  contributes  to  the  parent's  support,  but  it  is  settled,  by  the 
decisions  of  the  Supreme  Court,  that  in  order  to  authorize  a  recov- 
ery, there  must  have  been  both  dependency  and  contribution  to  the 
parent's  support.  Clay  v.  Central  R.  Co,,  84  Ga,  345  (10  S.  E. 
967) ;  Augusta  R.  Co.  v.  McDade,  105  Ga.  134  (7),  (31  S.  E.  430) ; 
Smith  V.  Hatcher,  102  Ga.  158  (29  S.  E.  162). 

The  question  presented  under  the  contention  of  counsel  for  the 
defendant  is  whether  or  not,  when  the  father  is  in  life,  living  with 
the  family  as  its  head,  contributing  to  its  support  and  performing 
all  of  those  duties  usually  incumbent  on  the  head  of  the  family, 
the  mother  can  ever  be  said  to  be,  legally  speaking,  dependent  upon 
her  minor  child  for  support,  and  the  child  can  ever  be  said  in  such 
a  case  to  contribute  to  the  mother's  support,  within  the  purview  of 
this  statute.  In  other  words,  the  argument  is  that  the  father  ii* 
entitled  to  the  earnings  of  his  minor  child,  and  that  whenever  such 
earnings  are  used  to  aid  in  the  support  of  the  family,  the  contri- 
bution comes,  not  from  the  child,  but  from  the  father.  The  stat- 
ute with  which  we  are  now  dealing,  being  in  derogation  of  the 
common  law,  must  be  strictly  construed.  Marshall  v.  Macon,  10,3 
Ga,  725  (30  S.  E.  571,  41  L.  R.  A.  211,  68  Am.  St.  Rep.  140)  ; 
Robinson  v.  Georgia  R.  Co.,  117  Ga.  168  (43  S.  E.  452,  60  L.  R.  A. 
555,  97  Am.  St.  R.  156).  The  act  is  partly  punitory  and  partly 
compensatory.  As  was  said  by  Mr.  Justice  Lumpkin,  in  Georgia 
R.  Co.  V.  Spinks,  111  Ga.  571  (36  S.  E.  855)  :  "So  much,  therefoxe, 
of  the  statute  as  confers  upon  parents  the  right  to  sue  for  the  wrong- 
ful killing  of  a  child  is  in  large  measure  punitory,  and  hence  the 
reason  for  holding  that  at  least  this  portion  of  the  homicide  act 
should  be  subjected  to  strict  construction.  It  is  not,  however,  a 
purely  penal  act;  for  if  the  General  Assembly  had  intended  that  for 
every  death  resulting  from  crime  or  negligence  a  right  of  action 
should  arise,  it  would  have  taken  care  to  so  provide,  and  in  no  case 
would  a  plaintiff  be  wanting.  The  act,  therefore  is,  to  a  considerable 
extent,  compensatory  in  its  character."  This  results  from  the  fact 
that  the  measure  of  damages  under  the  statute  is  the  full  value  of 
the  life  of  the  child,  which  may  be,  and  in  most  cases  is,  largely  in 
excess  of  the  amount  which  would  probably  be  contributed  to  the 
support  of  the  parent ;  but  at  the  same  time  it  is  an  arbitrary  meas- 
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ure  of  damages,  fixed  by  the  General  Assembly  as  compensation  for 
the  loss  of  this  contribution  to  the  parent's  support. 

The  question,  therefore,  arises:  To  what  extent  must  the  par- 
ent be  dependent  upon  the  child  for  support,  and  to  what  extent 
must  the  child  contribute  to  the  parent's  support,  before  the  parent 
will  have  a  right  of  action  for  its  homicide  ?  In  one  of  the  earliest 
cases  in  which  the  act  of  1887  was  under  consideration,  the  Supreme 
Court  held  that  the  words  in  the  statute,  "who  contributes  to  his  or 
her  support,"  mean  that  the  contribution  to  the  father  or  mother 
by  the  child  need  not  be  wholly  sufficient,  but  need  only  be  such  as 
is  in  part  sufficient  for  such  support,  and  that  the  word  "dependent" 
means  wholly  or  in  part  dependent  materially  upon  such  child  for 
support.  Daniels  v.  Savannah  By.  Co.,  86  Oa.  236  (12  S.  E.  365). 
As  an  illustration,  the  court  in  that  case  said  that  a  mother  might 
have  several  children  who  contributed  to  her  support,  she  not  be- 
ing dependent  on  one  child  more  than  on  another,  but  that  if  she 
were  dependent  upon  any  one  of  them,  "wholly  or  partially,  and  he 
contributed  to  her  support,"  she  would  be  entitled  to  recover  for 
his  negligent  homicide.  Augusta  By.  Co.  v.  Clover,  92  Oa.  132  (18 
S.  E.  406).  See,  also,  Atlanta  &c.  By.  Co.  v.  Oravitt,  93  Oa.  369  (20 
S.  E.  550,  26  L.  R.  A.  553,  44  Am.  St  R.  145).  In  Central  By.  Co. 
v.  Henson,  121  Oa.  462  (49  S.  E.  278),  the  court  said:  "It  is  well 
settled  .  .  that  it  is  not  necessary,  under  this  section,  that  the 
plaintiff  show  that  he  or  she  depended  alone  upon  the  deceased  for 
his  or  her  entire  support;  but  that  partial  dependence  upon  the 
child's  labor,  accompanied  by  substantial  contribution  therefrom  to 
the  maintenance  of  the  plaintiff,  is  sufficient."  See  also  Savannah 
Elec.  Co  V.  Bell,  124  Oa.  663  (53  S.  E.  109) ;  Atlantic  Coast  Line 
B.  Co.  V.  McDonald,  135  Oa.  635  (7),  (70  S.  E.  249).  Consider- 
ing the  previous  decisions  of  the  Supreme  Court,  this  court  in 
Western  Union  Telegraph  Co.  v.  Harris,  6  Oa.  App.  260  (64  S.  E. 
1123),  said:  "It  is  sufficient  if  the  contribution  made  by  the  child 
in  aid  of  the  parent's  necessities  be  a  substantial  contribution." 

Having  said  in  one  case  that  the  contribution  must  be  material, 
and  in  another  case  that  it  must  be  substantial,  it  is  necessary  to 
determine  what  contribution  or  what  support  by  the  child  would  be 
material  or  substantial,  within  the  meaning  of  tlie»law.  No  fixed 
definite  rule  can  be  laid  down  which  would  be  applicable  in  all 
cases,  but  each  case  must  depend  upon  its  own  peculiar  facts. 
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The  dependence  and  contribution  to  support  must  not  be  fanciful. 
It  must  not  be  imaginary;  it  must  be  real;  it  must  be  actual;  it 
must  be  to  such  an  extent  as  substantially  or  materially  to  aid  the 
parent.  In  applying  this  rule  to  the  facts  in  particular  cases,  it 
will  be  helpful  to  e^^amine  previous  decisions  of  the  Supreme  Court, 
in  order  to  ascertain  under  what  facts  and  circumstances  parents 
have  been  permitted  to  recover  for  the  negligent  homicide  of  a 
minor  child.  For  instance,  in  Augiista  Ry.  Co.  v.  Glover,  supra, 
the  court  held  that  where  a  father  and  mother  and  minor  children 
reside  together  and  are  mutually  dependent  upon  the  labor  of  the 
family  for  support,  the  minor  whose  labor,  or  the  proceeds  of  it, 
comes  into  the  common  stock  is  to  be  considered  as  contributing 
substantially  to  the  support  of  the  mother.  The  suggestion  made 
in  the  argument  in  the  present  case,  that  unless  the  child  contrib- 
utes more  than  he  consumes,  he  can  not  be  said  to  be,  in  a  legal 
sense,  contributing  to  his  parentis  support,  is  answered  by  Mr.  Chief 
Justice  Bleckley  in  Augusta  Ry.  Co.  v.  Olover,  supra,  as  follows: 
*^  Members  of  the  same  household  who  live  by  their  common  labor 
and  its  proceeds  have  a  mutual  dependence  one  upon  another.  Cer- 
tainly so  unless  it  be  affirmatively  shown  that  a  particular  member 
consumes  as  much,  or  more,  of  the  common  stock  than  he  contrib- 
utes to  it.  Even  that  would  not  be  a  conclusive  test,  for  the  serv- 
ices of  a  child  to  a  mother  or  of  a  mother  to  a  child  may  well  be 
reckoned  as  contributing  substantially  to  the  support  of  the  recip- 
ient far  beyond  any  money  value  which  the  services  may  have,  and 
the  chief  element  of  dependence  may  be  in  respect  to  personal  serv- 
ices of  this  nature.'^  The  learned  Chief  Justice  further  suggested 
that  "in  the  case  of  laboring  people  some  regard  must  be  had  to  the 
probability  of  future  dependence  of  an  older  member  of  the  fam- 
ily upon  younger  ones ;"  that  in  the  natural  order  of  human  events 
old  age  would  overtake  the  parent;  that  the  child  was  one  of  the 
props  and  stays  which  nature  had  provided;  and  that  when  this 
prop  was  removed,  the  law  demanded  at  the  hands  of  the  wrong- 
doer, for  the  benefit  of  the  parent,  the  full  value  of  his  life.  In 
Atlanta  &c.  Ry.  Co.  v.  Oravitt,  supra,  it  was  held  that  a  boy  who 
worked  with  his  father  on  the  farm,  and  rendered  services  to  liis 
mother  about  the  house  in  the  performance  of  her  household  duties, 
contributed  substantially  to  the  support  of  his  mother,  and  she 
was,  in  a  lesjal  sense,  dependent  upon  him.     In  Central  Ry.  Co.  v. 
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llenson,  supra,  it  appeared  that  the  child  actually  earned  some 
money  which  contributed  to  a  material  extent  to  the  support  of  the 
parent.    Of  course,  if  the  parent  actually  has  an  income  of  his  own 
sufficient  to  maintain  him,  from  whatever  source  derived,  he  can 
not  be  said  to  be  dependent  either  wholly  or  in  part  upon  the  labors 
of  his  child.    Savannah  Elec.  Co.  v.  Bell,  supra ;  Atlantic  Coast  Line 
R.  Co,  V.  McDonald,  supra.    It  is  utterly  immaterial  that  the  child 
does  not  earn  sufficient  money  to  support  himself.     If  the  mother 
gets  the  benefit  of  what  he  does  earn,  or  of  his  labor,  and  she  is  de- 
pendent upon  such  labor  or  earnings  for  support,  she  has  a  right  to 
recover  for  his  negligent  homicide.     This  was  directly  held  in  the 
case  last  cited.    The  statute  contemplates  present  support.    It  does 
not  deal  with  the  past  or  the  future.     The  child  must  have  been 
actually  contributing  to  the  support  of  the  parent  at  the  time  of 
its  homicide,   and  the  parent  must  have  been   dependent,  either 
wholly  or  in  part,  upon  the  child  at  that  time,  in  order  to  authorize 
a  recovery.    Smith  v.  Hatcher,  supra.    In  Georgia  K  Co.  v.  Spinh'i. 
Ill   Ga,  571   (36  8.  E.  855),  the  rule  is  stated  thus:  "Where  a 
family  of  working  people,  including  parents  and  a  minor  child, 
were  mutually  dependent  upon  the  labor  of  one  another  for  a  liv- 
ing, and  the  child  rendered  valuable  services  of  which  the  mother 
got  the  benefit,  she  was  dependent  upon  him  if  he  thus  contributed 
to  her  support."    The  statute  contemplates  individual  dependence, 
and  hence  it  was  held,  in  the  case  last  cited,  that  a  father  could  not 
recover  for  the  homicide  of  his  minor  son  where  the  earnings  of 
the  parent  were  sufficient  to  support  himself,  although  he  was  com- 
pelled to  expend  a  large  portion  of  these  earmngs  in  the  supp9rt 
of  other  members  of  his  family,  and  the  deceased  child  contributed 
to  the  support  of  the  family.     The  difference  between  mother  and 
father  is  that  in  most  cases  the  father  is  self-sustaining,  whereas 
the  mother  attends  to  the  household  duties  and  performs  those  acts 
usually  incumbent  on  a  mother,  and  does  not  contribute  any  money 
toward  the  family's  support.     The  statute  recognizes  the  superior 
claims  of  the  mother,  because  the  father  can  sue  only  in  the  event 
there  is  no  mother.    The  statute,  therefore,  is  a  recognition  of  the 
fact  that  the  mother  is  the  parent  who  is  usually  dependent  upon 
other  members  of  the  family  for  support 

Generally  speaking,  it  is  true  that  a  minor  child  who  has  not  been 
emancipated  by  his  father  has  no  legal  title  to  his  earnings ;  that  the 
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fruits  of  his  labor  belong  to  his  father,  and  that  in  a  strict  techni- 
cal sense,  when  such  a  child  expends  his  earnings,  with  the  con- 
sent of  his  father,  for  the  benefit  of  some  one  else,  this  is  a  contri- 
bution from  the  father.  But  clearly  the  statute  under  considera- 
tion in  the  present  case  is  not  dealing  with  contribution  in  this 
legal  sense.  The  child  need  not  contribute  any  money  to  the  sup- 
port of  the  mother,  in  order  to  authorize  a  recovery  by  her.  If  he 
performs  substantial  services,  of  which  she  receives  the  benefit  in 
and  about  the  household,  this  is  contribution  to  her  support,  and  she 
is  dependent  upon  that  child,  within  the  meaning  of  the  law,  witli- 
out  reference  to  whether  he  contributes  one  penny  to  her  support. 
The  statute  deals  with  fact,  not  theory.  It  is  the  fact  of  contribu- 
tion and  the  fact  of  dependency  which  create  the  right  of  action. 
It  is  utterly  immaterial  that  the  father  may  be  legally  entitled  to 
the  minor  child's  earnings  and  may  be  legally  entitled  to  the  fruits 
of  his  labor;  if  a  dependent  mother  actually  gets  the  benefit  of  the 
child's  earnings,  or  of  the  child's  labor,  either  with  or  without  his 
father's  consent,  she  is  dependent  upon  that  child  in  a  legal  sense, 
and  the  child  materially  contributes  to  her  support,  within  the 
meaning  of  the  statute.  As  was  so  well  expressed  by  Mr.  Justice 
Cobb  in  Savannah  Electric  Co.  v.  Bell,  supra,  "It  is  not 
necessary,  under  the  statute,  that  the  child  contributing  to  the  sup- 
port of  the  parent  should  be  under  any  legal  obligation  to  make 
the  contribution.  It  is  the  fact  of  contribution,  and  not  the  legal 
obligation  to  make  it,  that  the  statute  makes  the  ingredient  of 
the  cause  of  action.    Daly  v.  New  Jersey  Co.,  155  Mass.  5." 

The  logical  result  of  the  argument  of  counsel  for  the  defendant 
in  error  is  that  in  no  case  where  the  father  is  in  life,  living  with 
the  family  and  performing  the  duties  of  the  head  of  the  household, 
can  the  mother  be  said,  under  any  circumstances,  to  be  dependent 
upon  the  services  of  her  minor  child,  nor  can  he  be  said  to  contrib- 
ute to  her  support.  To  give  the  statute  this  construction  would 
defeat  its  primary  object  and  withdraw  this  protection  from  the 
very  parent  whose  welfare  the  General  Assembly  was  most  solici- 
tous to  conserve.  We  are  very  clear,  both  upon  precedent  and  prin- 
ciple, that  no  such  construction  of  the  statute  is  admissible,  and  we 
hold  that  when,  in  a  case  of  this  character,  the  mother  brings  suit, 
she  is  entitled  to  maintain  her  action,  if  she  can  show  that  the  child 
was  at  the  time  of  his  death  materially  or  substantially  contributing 
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to  her  support,  and  she  was  wholly  or  partially  dependent  upon 
such  contribution,  without  reference  to  the  fact  that  the  father  may 
be  alive,  in  good  health,  and  exercising  his  parental  rights  over  the 
child  up  to  the  time  of  its  death.  The  right  of  the  parent  to  recover 
for  the  homicide  of  a  child  upon  whom  he  or  she  is  dependent  is 
wholly  independent  of  the  claim  of  the  father  for  the  loss  of  the 
child's  services.  Both  causes  of  action  may  exist  at  the  same  time. 
Augusta  Ry,  Co,  v.  Olover,  supra. 

The  question  whether,  in  a  given  case,  the  child  contributes  sub- 
stantially or  materially  to  his  parent's  support,  and  the  parent  is 
dependent  on  that  child,  within  the  meaning  of  the  statute  under 
consideration,  is  a  question  of  fact  to  be  determined  by  the  jury. 
In  view  of  the  fact  that  pecuniary  contribution  is  not  essential,  it 
can  not  be  said,  as  a  matter  of  law,  that  the  facts  alleged  in  the 
plaintiff's  petition  in  the  present  case  were  not  sufficient  to  entitle 
her  to  go  to  the  jury  upon  this  question. 

2.  The  next  question  is  whether  or  not  the  judgment  dismiss- 
ing the  petition  can  be  sustained  upon  the  theory  that,  as  a  matter 
of  law,  a  child  between  six  and  seven  years  of  age  can  not  be  said 
to  contribute  to  the  parent's  support,  and  the  parent  can  not  be  said 
to  be  dependent  wholly  or  partially  upon  such  child,  within  the 
meaning  of  the  statute  upon  which  the  suit  is  based.  As  petitions 
are  construed  most  strongly  against  the  pleader,  the  allegation  that 
the  deceased  was  between  six  and  seven  years  of  age  will  be  held  to 
mean  that  the  deceased  was  slightly  more  than  six  years  of  age. 
There  are  exceptional  cases  in  which  courts  might  hold,  as  a  mat- 
ter of  law,  that  a  child  has  no  earning  capacity  and  can  not  con- 
tribute substantially  to  the  support  of  anybody.  Courts  can  not 
shut  their  eyes  to  matters  of  common  knowledge,  such  as  the  fact 
that  an  infant  in  arms  can  not  materially  contribute  to  another's 
support.  On  the  other  hand,  courts  judicially  know  that  children 
of  certain  ages,  in  good  health,  of  average  capacity,  are  capable  of 
contributing  to  the  support  of  their  parents.  Between  these  two 
extremes  the  line  must  be  drawn  somewhere,  and  there  is  a  point 
where  the  courts  will  not  undertake  to  determine  the  question  as 
a  matter  of  law,  but  will  leave  it  to  be  solved  by  the  jury  as  an 
issue  of  fact.  Many  cases  have  been  considered  by  the  Supreme 
Court  where  suits  have  been  brought  under  this  statute  for  the  neg- 
ligent homicide  of  a  minor  child,  and  where  actions  have  been 


Digitized  by  VjOOQ IC 


App.]  MARCH  TERM,    1912.  g91 

brought  by  a  father  under  the  common  law,  to  recover  for  loss 
of  earnings  of  his  minor  child.  In  Sugarman  v.  Atlanta  Ry,  Co,, 
94  Oa.  604  (21  S.  E.  581),  a  father  sought  to  recover  for  loss  of 
services  of  a  girl  not  quite  five  years  old  at  the  time  she  was  killed. 
The  court  sustained  a  general  demurrer  to  the  petition,  and  the 
Supreme  Court  reversed  this  judgment,  holding  that  a  cause  of 
action  was  set  forth  in  the  petition.  While  it  does  not  appear  that 
the  point  as  to  the  age  of  the  child  was  expressly  made,  the  judg- 
ment holding  that  a  cause  of  action  was  set  forth  could  mean  noth- 
ing less  than  that  in  the  opinion  of  the  Supreme  Court  it  was  a 
question  for  the  jury  to  say  whether  or  not  the  plaintiffs  child  was 
old  enough  to  render  valuable  services.  In  Atlanta  dec.  Ry,  Co.  v. 
Oravitt,  supra,  the  suit  was  by  the  father,  and  the  boy  killed  was 
eleven  years  old.  In  Southern  Ry.  Co.  v.  Covenia,  100  Oa.  46  (29 
S.  E.  219,  40  L.  R.  A.  253,  62  Am.  St.  R.  312),  it  was  held  that  the 
court  would  take  judicial  cognizance  of  the  fact  that  an  infant 
only  one  year  and  eight  months  and  ten  days  old  was  incapable  of 
rendering  valuable  services.  In  Atlanta  Ry.  Co.  v.  Arnold,  100  Oa. 
566  (28  S.  E.  224),  the  court,  by  four  Justices  (one  dissenting  and 
one  being  disqualified),  applied  the  rule  laid  down  in  the  Covenia 
case  to  a  child  between  two  and  a  half  and  three  years  old.  In 
Crawford  v.  Southern  Ry.  Co.,  106  Oa.  870  (33  S.  E.  826),  a  father 
brought  suit  to  recover  for  the  homicide  of  a  minor  daughter  four 
and  one  half  years  of  age.  The  court  held  that  it  was  a  question 
for  the  jury  to  determine,  whether  the  child  was  capable  of  render- 
ing services  of  a  pecuniary  value.  The  following  language  of  Mr. 
Justice  Fish  states  the  rule  of  the  Supreme  Court  upon  the  question 
now  under  consideration :  "  It  is  easy  enough  for  a  court  to  decide, 
as  a  matter  of  law,  that  any  child  of  a  given  age  is  incapable  of 
rendering  valuable  services,  notwithstanding  the  allegations  of  a 
petition  may  be  to  the  contrary,  where  the  age  in  question  is  such 
that,  according  to  all  human  observation  and  experience,  it  would 
be  utterly  preposterous  to  believe  that  a  child  who  had  not  passed 
beyond  that  age  could  render  such  services.  For  instance,  no  sen- 
sible man  believes  that  any  child  a  year  old  can  perform  service 
of  value  to  its  parents.  But  by  gradually  increasing  the  age  we 
must,  sooner  or  later,  arrive  at  an  age  which  is  debatable  ground, 
where  reasonable  minds  will  differ  in  opinion  upon  the  question 
whether  any  child  of  that  particular  age  can  render  service  of  pecu- 
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niary  worth.  Jnst  when  that  debatable  ground  will  be  reached,  it 
is,  in  the  very  nature  of  things,  impossible  to  determine.  When  the 
line  is  reached  where  it  seems  possible  that  reasonable  minds  may 
begin  to  differ  upon  this  question,  the  only  course  for  a  court  to  pur- 
sue is  to  leave  the  determination  of  the  question  to  a  jury.''  In 
Central  Ry.  Co.  v.  Motz,  130  Ga.  414  (61  S.  E.  1),  the  child  was 
nine  years  of  age.  In  Atlantic  Coast  Line  R.  Co.  v.  McDonald,  135 
Ga.  635  (70  S.  E.  249),  it  was  held  that  a  mother  might  recover 
for  the  tortious  homicide  of  her  nine-year-old  son.  In  Stamps  v. 
Newton  County,  8  Ga.  App.  229  (68  S.  E.  947),  the  action  was  by 
a  mother  and  the  child  was  five  years  old.  A  verdict  in  favor  of 
the  defendant  was  sustained,  and  no  point  was  made  as  to  the  age 
of  the  child ;  but  in  that  case  counsel  for  both  sides,  and  this  court, 
seemed  to  have  accepted  the  theory  that  it  would  have  been  a  ques- 
tion for  the  jury  to  say  whether  or  not  a  child  of  such  an  age  was 
capable  of  contributing  substantially  to  the  mother's  support.  Upon 
the  authority  of  these  decisions,  it  can  not  be  said,  as  a  matter  of 
law,  that  the  plaintiff's  son  was  incapable  of  rendering  services 
which  would  materially  or  substantially  contribute  to  his  mother's 
support. 

It  is  said,  however,  that  because  it  has  been  held  that  a  father  may 
recover  upon  his  common-law  right  for  loss  of  services  of  a  child  of 
tender  years,  it  does  not  follow  -that  a  parent  may  recover,  under  the 
statute  now  under  consideration,  for  the  tortious  homicide  of  a  child 
of  the  same  age.  In  other  words,  it  is  argued  that  there  is  a  dis- 
tinction between  earning  capacity  and  the  ability  to  contribute  sub- 
stantially or  materially  to  the  parent's  support.  We  do  not  think 
there  is  any  rational  distinction  between  the  two  cases.  In  the 
suit  by  the  father  upon  his  common-law  right  of  action,  the  test 
is  the  earning  capacity  of  the  child.  In  such  a  case  it  is  immaterial 
whether  the  child  is  actually  earning  anything  or  not.  For  instance, 
the  father  may  recover  for  the  loss  of  services  of  a  child  wrong- 
fully killed  while  he  is  attending  school  and  wholly  a  charge  upon 
the  parent.  In  a  case  like  the  present,  however,  it  must  appear 
that  the  child  is  actually  contributing  to  the  parent's  support,  and 
that  the  parent  is  actually  dependent,  either  wholly  or  partially, 
upon  the  child's  labor.  It  would  make  no  difference  how  great  the 
earning  capacity  of  the  child  might  be,  if  he  was  not  actually  con- 
tributing to  his  parent's  support,  the  action  would  fail.    A  boy  of 
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eighteen,  attending  college  and  capable  of  earning  a  considerable 
amount  of  money,  but  not  actually  earning  a  penny,  might  be 
wrongfully  killed,  and  in  such  a  case  neither  the  father  nor  the 
mother  would  have  a  right  of  action  for  his  tortious  homicide  im- 
der  this  statute.  But  the  father  would  have  a  right  to  recover  for 
loss  of  services  up  to  the  time  the  child  became  twenty-one  years  of 
age,  without  reference  to  whether  he  was  actually  earning  a  single 
penny.  This  marks  the  distinction  between  the  two  cases,  and  the 
only  distinction.  A  child  who  has  earning  capacity  is  capable  of 
contributing  materially  to  the  support  of  his  parent,  within  the 
meaning  of  the  statute  with  which  we  are  now  dealing;  and  if 
such  a  child  actually  puts  his  earning  capacity  into  operation,  either 
in  the  form  of  labor  for  his  parent,  or  by  contributing  to  the  parent 
the  proceeds  of  labor  which  he  performs  for  some  one  else,  he  is 
contributing  substantially  to  the  parentis  support.  Under  the 
allegations  of  the  petition  in  the  present  case,  it  was  a  question 
for  the  jury  whether  or  not,  at  the  time  the  plaintifiPs  son  was  killed, 
he  was  actually  contributing  to  his  mother^s  support  and  she  was 
wholly  or  partially  dependent  upon  him  for  support.  The  learned 
trial  judge  should  not  have  decided  this  question  upon  demurrer, 
as  a  matter  of  law,  adversely  to  the  plaintiff,  but  it  should  be  sub- 
mitted to  the  jury  as  an  issue  of  fact. 

3.  The  special  demurrer  is  rapidly  outliving  its  usefulness.  The 
law  looks  at  substance  rather  than  form.  The  legitimate  function 
of  a  special  demurrer  is  to  compel  the  pleader  to  disclose  whether 
he  really  has  a  cause  of  action  or  defense.  The  requirement  that 
a  plaintiff  shall  "plainly,  fully,  and  distinctly''  set  forth  his  ground 
of  complaint  does  not  mean  that  he  shall  disclose  the  evidence  upon 
which  he  relies,  or  indulge  in  needless  particularity,  but  means  only 
that  his  demand  shall  be  set  forth  in  terms  sufficiently  full  and 
distinct  to  enable  the  court  to  determine  whether  a  cause  of  action 
exists,  and  his  adversary  to  understand  the  exact  nature  of  the 
claim  made  against  him.  It  is  a  useless  consumption  of  time  to 
try  a  case  where  the  plaintiff  really  has  no  lawful  complaint; 
and  so  he  must  disclose  his  charge  with  suflBcient  particularity  to 
set  this  question  at  rest.  For  instance,  if  the  suit  is  by  a  parent 
to  recover  for  the  homicide  of  a  minor  child,  a  general  averment 
that  the  child  was  a  minor  would  not  be  sufficient;  because  if 
the  child  was  one  or  two  years  old,  the  court  would  hold  that 
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the  plaintiff  had  no  cause  of  action.  But  an  allegation  that 
the  child  was  between  six  and  seven  is  suflScient,  because  it  is 
immaterial,  for  purposes  of  pleading,  whether  the  child  was  six ' 
or  seven.  And  likewise  as  to  an  allegation  that  the  child  was  at 
a  point  "close"  to  a  certain  crossing,  since  this  was  mere  matter  of 
description,  it  being  immaterial  to  the  cause  of  action  whether  the 
child  was  near  or  upon  the  crossing. 

4.  A  general  allegation  of  negligence  is  a  mere  conclusion.  The 
conclusion  may  be  wrong;  and,  therefore,  the  particular  facts  re- 
lied upon  to  support  the  conclusion  should  be  pleaded.  It  is  per- 
missible, however,  to  set  forth  the  facts,  and  then  conclude  that 
these  facts  amount  to  negligence.  Demurrer  will  then  raise  the 
question  whether  the  conclusion  is  good  in  law.  As  applied  to  the 
present  case,  the  allegations  were  that  the  defendant  failed  to  give 
warning  of  the  rapid  approach  of  the  car.  We  construe  the  aver- 
ment in  paragraph  21  to  mean  that  the  defendant  was  negligent  in 
this  respect.    So  construing  it,  it  was  not  subject  to  demurrer. 

5.  The  averment  in  paragraph  30,  that  the  deceased  would  have 
been  a  useful  man  to  the  petitioner  and  the  community,  was  irrele- 
vant. The  question  is :  Was  the  deceased  at  the  time  of  his  death 
substantially  contributing  to  his  mother's  support,  and  was  she 
wholly  or  partially  dependent  upon  him?  He  may  have  become  a 
useful  man  both  to  his  mother  and  the  community,  and  still  she 
might  not  have  been  dependent  upon  him. 

6.  The  averments  in  paragraph  29  are  proper  subject-matter  of 
proof.  If  the  mother  was  dependent  upon  the  child's  labors  for 
assistance  such  as  that  here  described,  the  jury  should  be  allowed 
to  consider  this  fact  along  with  the  other  evidence  in  the  case.  The 
averment  that  the  deceased  contributed  to  the  petitioner's  support, 
and  that  she  was  dependent  on  him,  was  intended  to  be  supported 
by  the  other  allegations  in  paragraph  29 ;  and,  so  treated,  it  is  suf- 
ficient. 

7.  We  have  carefully  read  the  special  grounds  of  demurrer,  to 
the  overruling  of  which  exception  is  taken  in  the  cross-bill,  and  none 
of  them  seem  to  us  to  be  meritorious.  It  is  not  necessary  to  allege 
on  which  side  of  the  road  the  wagon  was  standing.  This  was  mere 
matter  of  inducement,  and  was  averred  simply  to  show  why  the  de- 
ceased did  not  see  the  automobile  approaching,  the  reason  being 
that  he  was  behind  the  wagon. 


Digitized  by  VjOOQ IC 


App.]  MARtH  TERM,    1912.  (595 

The  allegations  in  paragraph  15  and  16,  that  the  driver  of  the 
car  failed  to  give  any  warning  by  bell,  horn,  or  other  signal,  was 
sufficient.  The  act  of  1910  in  relation  to  the  operation  of  automo- 
biles requires  that  the  person  operating  the  machine  "shall  give 
reasonable  warning  of  its  approach  by  the  use  of  a  bell,  horn,  gong, 
or  other  signal,  and  use  every  reasonable  precaution  to  insure  the 
safety"  of  pedestrians  and  animals  on  the  roadway.  Acts  1910,  p. 
92.  It  was  sufficient  to  allege  that  the  defendant  had  violated  this 
requirement  of  the  act.  The  allegation  was  a  statement  of  fact, 
and  not  a  conclusion. 

The  act  further  provides  that  an  automobile  shall  not  be  operated 
upon  any  of  the  highways  "of  this  State  .  .  at  a  rate  of  speed 
greater  than  is  reasonable  and  proper,  having  regard  to  the  traffic 
and  use  of  such  highway,  or  so  as  to  endanger  the  life  and  limb  of  any 
person  or  the  safety  of  any  property,  and  upon  approaching  a  bridge, 
dam,  high  embankment,  sharp  curve,  descent,  or  crossing  of  inter- 
secting highways  and  railroad  crossings,  the  person  operating  a  ma- 
chine shall  have  it  under  control  and  operate  it  at  a  speed  not 
greater  than  six  miles  per  hour."  The  petition  alleged  that  the 
motor  car  came  aroimd  a  curve  without  warning.  It  is  averred  gen- 
erally in  paragraph  18  that  it  came  at  a  great  rate  of  speed,  and  in 
paragraph  19  the  plaintiff  charges  that  the  rate  of  speed  was  not 
reasonable  or  proper,  having  regard  to  the  traffic  use  of  the  high- 
way, and  that  the  same  endangered  life  and  limb  of  those  on  the 
highway,  and  that  the  machine  approached  the  crossing  referred  to 
in  the  petition  at  a  greater  rate  of  speed  than  six  miles  an  hour. 
Taking  these  allegations  all  together,  they  were  not  subject  to  de- 
murrer. Properly  construed,  the  plaintiff  intended  to  aver  that 
the  machine  was  running  slightly  in  excess  of  six  miles  an  hour 
(because  the  allegation  must  be  taken  most  strongly  against  her) ; 
and  she  concludes  that  this  rate  of  speed  was  not  reasonable  or 
proper.  Under  the  facts  alleged,  it  was  negligence  to  run  the  ma- 
chine at  a  greater  rate  of  speed  than  six  miles  per  hour  and  without 
giving  the  warning  which  the  law  requires.  The  allegations  were 
sufficiently  specific  as  against  demurrer. 

The  averment  that  the  defendant  was  chargeable  with  the  con- 
duct of  her  chauffeur  was  surplusage  and  harmless.  Under  the 
facts  alleged,  the  law  would  charge  the  defendant  with  the  conse- 
quences of  the  negligent  act  of  her  agent— the  driver.     The  same 
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observation  applies  to  the  allegation  in  paragraph  24  to  the  effect* 
that  the  negligence  of  the  chauffeur  was  the  negligence  of  the  de- 
fendant. 

The  averment  that  the  deceased  and  the  petitioner  were  free  from 
fault  and  could  not  have  avoided  the  result  of  the  defendant's  negli- 
gence by  the  use  of  ordinary  care  is  not  a  conclusion  of  the  pleader, 
but  an  allegation  of  a  substantive  fact. 

The  allegation  in  paragraph  30,  that  the  deceased's  earning  ca- 
pacity would  be  increased  as  he  grew  older,  is  a  statement  of  fact, 
and  is  sufficiently  definite  in  pleading.  It  is  subject,  however,  to 
the  objection  that  the  plaintiff  failed  to  allege  anywhere  in  the 
petition  that  the  deceased  had  earning  capacity.  While  there  is  no 
direct  allegation  to  this  effect  in  the  petition,  there  are  averments 
from  which  the  conclusion  is  properly  reached  that  the  deceased  did 
have  earning  capacity  and  did  contribute  to  his  mother's  support. 
Our  conclusion  is  that  the  court  erred  in  sustaining  the  general 
demurrer,  but  committed  no  substantial  error  in  his  rulings  upon 
the  special  demurrers.  The  result  is  that  the  judgment  on  the  main 
bill  of  exceptions  will  be  reversed,  and  on  the  cross-bill  aflSrmed. 
Judgment  on  main  bill  reversed;  on  cross-bill  affirmed. 


3753.     Central  op  Georgia  Railway  Co.  v.  Rountree. 

Hill,  C.  J.  1.  The  written  requests  to  charge  so  far  as  applicable,  are  fully 
and  clearly  covered  by  the  general  instructions  to  the  jury. 

2.  The  excerpts  from  the  charge  of  the  court,  considered  in  connection  with 
the  charge  as  a  whole,  contain  no  error. 

3.  The  law  of  comparative  negligence  and  consequent  diminution  of  dam- 
ages, embodied  in  the  Civil  Code  (1910),  §  2781,  was  correctly  charged, 
and  the  size  of  the  verdict  indicates  that  it  was  applied  to  the  evidence 
by  the  jury,  favorably  to  the  defendant. 

4.  No  error  appears,  and  the  evidence  fully  supports  the  verdict. 

Judgment  affirmed. 
Decided  March  6,  1912. 

Action  for  damages ;  from  city  court  of  Sandersville— Judge  Jor- 
dan.    September  27,  1911. 

F,  11.  Saffold,  J,  J.  Harris,  for  plaintiff  in  error. 
Ooodmn  £  Wood,  contra. 
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3756.    MiCHiGAX  Mutual  Life  Insurance  Co.  v.  Parker. 

Pottle,  J.     1.  Hearsay  evidence  has  no  probative  value. 

2.  Agency  can  not  be  shown  .by  the  mere  declarations  of  the  alleged  agent. 

3.  Where  suit  was  brought  by  a  life-insurance  company  upon  a  promis- 
sory note  given  for  a  premium  due  upon  a  policy  of  insurance,  and  the 
defense  was  that  an  authorized  agent  of  the  plaintiff  had  accepted  a 
return  of  and  cancelled  the  policy  and  relieved  the  defendant  from  the 
obligation  to  pay  the  unearned  portion  of  the  premiiun,  it  was  error  to 
admit  in  evidence,  over  objection  duly  made,  a  letter  purporting  to  have 
been  written  by  the  alleged  agent,  from  a  place  other  than  the  home  of- 
fice of  the  company,  to  a  third  person,  upon  stationery  of  the  company, 
to  which  letter  the  writer  signed  his  name  as  ** general  agent"  of  the 
plaintiff.  Such  a  letter  was,  at  most,  only  a  declaration  of  agency  by 
the  alleged  agent.  Nor  did  the  letter  have  any  probative  value  because 
in  the  heading  were  printed  the  name  of  the  plaintiff  and  the  name  of 
the  alleged  agent,  with  the  words  "general  agent"  after  his  name,  there 
being  no  proof  that  the  plaintiff  had  authorized  the  publication  and  use 
of  such  stationery.  Had  the  letter  been  written  from  the  home  office  of 
the  company,  and  shown  upon  its  face  that  it  was  in  reply  to  one  writ- 
ten by  the  addressee  to  the  company,  the  rule  might  be  different.  Ral- 
eigh Railroad  Co,  v.  Pullman  Co.,  122  Oa,  700,  708   (50  S.  E.  1008). 

4.  Evidence  that  one  is  employed  as  "general  agent"  of  an  insurance  com- 
pany is  not  sufficient,  without  proof  as  to  his  duties,  to  show  authority 
to  release  a  debtor  from  the  obligation  of  a  note  payable  to  the  company. 

5.  There  was  no  evidence  that  the  plaintiff  had  ratified  the  release  of  the 
defendant  by  accepting  the  return  of  the  policy  of  insurance.  A  verdict 
in  favor  of  the  plaintiff  for  the  full  amount  of  the  note  was  demanded, 
and  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

Judgment  reversed. 
Decided  Mabch  6,  1912. 

Complaint;  from  city  court  of  Tifton— Judge  K.  Eve.     Septem 

ber  9,  1911. 

R,  D.  Smith,  for  plaintiff. 

Fulwood  &  Sheen,  for  defendant. 


3757.    Wilkerson  v.  Patton  Sash,  Door  &  Building  Co. 

Hill,  C.  J.  1.  Where  one  party  to  an  alleged  contract  for  "the  sale  of 
goods,  wares,  or  merchandise '*  relies  upon  a  written  memorandum,  to 
show  compliance  with  the  statute  of  frauds,  the  memorandum  must  show 
all  the  terms  of  the  contract,  and  that  both  parties  thereto  assented  to 
those  terms.  Borum  v.  Svoift,  125  Qa,  202  (53  S.  E.  698) ;  Clark  on 
Contracts,  83. 

2.  An  acceptance  of  a  written  offer  relating  to  a  subject-matter  within 
the  statute  of  frauds  must  itself  be  in  writing,  in  order  to  make  a  con- 
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tract  mutually  binding.  Pope  v.  Graniteville  Mfg.  Co.^  1  Oa.  App,  176 
(67  S.  E.  949). 
3.  The  alleged  contract  on  which  the  suit  is  based  consists  of  a  written 
proposal  or  offer  to  buy  certain  described  personal  property  at  a  speci- 
fied price,  and  the  allegations  of  the  petition  show  that  this  written 
offer  was  withdrawn  before  acceptance  or  part  performance  by  the  pro- 
posed seller.  The  offer,  therefore,  never  became  a  complete  contract,  and 
the  court  properly  dismissed  the  petition  on  demurrer.  Oak  City  Co, 
V.  Kennedy  Co,,  4  Qa,  App.  344  (61  S.  E.  499)  ;  Sivell  v.  Hogan,  119  Ga. 
284  (46  S.  E.  67) ;  9  (  yc.  284.  Judgment  affirmed. 

Decided  Mabgh  6,  1912. 

Action  on  contract;  from  city  court  of  Floyd  county — Judge 
Reece.     September  15,  li)ll. 

W.  J.  Nunnally,  for  plaintiflE. 

Lipscomb,  Willingham  &  Wright,  Nathan  Harris,  for  defendant. 


3762.     McFarland  v.  Lee,  for  use,  etc. 

Pottle,  J.  1.  Exception  to  a  judgment  refusing  to  allow  an  amendment 
to  an  answer  can  not  properly  be  made  in  a  motion  for  a  new  trial. 

2.  In  a  suit  upon  a  forthcoming  bond,  the  only  question  to  be  decided 
is  whether  or  not  there  has  been  a  breach  of  the  bond.  No  issue  can 
properly  be  raised  as  to  the  title  of  the  property  involved.  Rowland 
V.  Page,  4  Oa.  App.  269  (61  S.  E.  148). 

3.  The  evidence  authorized  a  finding  that  no  claim  had  been  interposed. 
This  being  so,  the  bond  sued  upon  and  which  was  given  as  the  foundation 
of  a  claim  is  to  be  treated  as  a  voliuitary  obligation.  A  recital  in  the 
bond  that  the  principal  obligor  claims  the  property  is  not  evidence  that 
a  claim  has  actually  been  interposed,  but  only  that  the  obligor  intended 
to  interpose  a  claim.    Jones  v.  Kendrick,  94  Ga,  645  (21  S.  E.  831). 

4.  The  evidence  authorized  a  verdict  that  there  had  been  a  breach  of  the 
bond  by  the  defendant.  Judgment  affirmed. 

Decided  Mabch  6,  1912. 

Action  on  bond;  from  city  court  of  Lumpkin— Judge  Nicholson 
presiding.    September  1,  1911. 

T.  T.  James,  for  plaintiff  in  error.    Tomlinson  Fort,  contra. 
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3770.     BIRMINGHAM  FERTILIZER  CO.  r.  COX  &  SON. 

1.  "Promissory  notes  are  evidence  of  their  own  value,  in  an  action  of 
trover." 

2.  "In  an  action  of  trover  the  issue  is  one  of  title,  and  not  of  debt.  Conse- 
quently, neither  the  defendant  in  such  an  action,  wherein  bail  is  re- 
quired, nor  the  surety  on  his  bond,  can  set  up  as  a  defense  the  discharge 
of  the  defendant  in  bankruptcy  pending  the  action.  This  is  true  al- 
though the  plaintiff  elects  to  take  a  money  verdict  for  the  damages  al- 
leged to  have  been  sustained." 

Decided   March   6,    1912. 

Complaint;  from  city  court  of  Tifton—Jud^e  R.  Eve.  Septem- 
ber 11,  1911. 

R.  E,  Dinsmore,  for  plaintiff. 

J.  11,  Price,  Fulwood  £  Skeen,  J.  J.  Murray,  for  defendants. 

Pottle,  J.  The  Birmingham  Fertilizer  Company  sold  fertilizer 
to  the  partnership  of  John  A.  Cox  &  Son,  and  took  their  note  for 
the  purchase-price.  Cox  &  Son  sold  the  fertilizer  to  planters,  took 
their  notes,  transferred  them  as  collateral  security  to*  the  Birming- 
ham Fertilizer  Company,  and  retained  the  collateral  notes  for  col- 
lection. Cox  &  Son  having  failed,  upon  demand,  to  surrender  the 
collateral  notes  or  to  account  for  them,  the  fertilizer  company 
brought  an  action  of  trover  and  bail.  At  the  conclusion  of  the  evi- 
dence the  court  directed  a  verdict  for  the  defendants,  and  sub- 
sequently overruled  the  plaintiff's  motion  for  new  trial. 

1.  It  is  contended  that  the  verdict  was  demanded,  because  there 
was  no  proof  of  the  value  of  the  notes  sued  for.  "  Promissory  notes 
are  evidence  of  their  own  value,  in  an  action  of  trover."  Wight 
V.  Hester,  24  Ga.  485.  As  a  general  rule,  in  a  trover  case,  the 
plaintiff  must  prove  the  value  of  the  thing  sued  for.  But  where 
one  takes  for  another  notes  for  collection,  he  impliedly  concedes 
their  value,  and,  if  he  converts  them,  they  should  Ikj  treated,  in  an 
action  for  their  conversion,  as  being  prima  facie  of  their  face  value. 
If  they  are  in  fact  valueless,  for  any  reason,  such  as  the  insolvency 
of  the  makers,  this  would  be  a  matter  of  defense.  Citizens  Bank  v. 
Shaw,  132  Oa,  771  (65  S.  E.  81).  If  the  plaintiff  elects  to  take  a 
money  verdict,  his  measure  of  damages  could  not  exceed  either  the 
amount  of  his  debt  or  the  prima  facie  or  actual  value  of  the  col- 
laterals as  shown  by  the  evidence.  There  was  no  proof  that  the 
notes  were  without  value,  and  the  direction  of  the  verdict  can  not  bo 
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sustained  upon  the  theory  that  the  notes  were  not  shown  to  be  of 
value. 

2.  The  defendants  pleaded  and  proved  that  pending  the  action 
they  had  been  discharged  in  bankruptcy ;  and  this  is  urged  to  sus- 
tain the  direction  of  the  verdict  in  their  favor.  It  is  settled  by  the 
decision  in -Berry  v.  Jackson,  115  Ga,  196  (41  S.  E.  698,  90  Am.  St. 
Bep.  102),  that  the  discharge  in  bankruptcy  of  the  defendants  in  a 
trover  case  constitutes  no  defense  to  the  action.  "The  issue  is  one 
of  title,  not  of  debt.''  The  judge  erred  in  directing  the  verdict  and 
in  admitting  the  record  of  the  discharge  in  bankruptcy.  There  is 
no  specific  assignment  of  error  upon  the  direction  of  the  verdict, 
but  as  the  motion  for  a  new  trial  complains  of  the  admission  of 
the  record  of  the  discharge  in  bankruptcy,  and  as  this  was  error,  the 
judgment  overruling  the  motioji  will  be  reversed,  that  the  case  may 
be  tried  anew  in  the  light  of  the  views  herein  expressed. 

Judgment  reversed. 


3773.     McGhee  Cotton  Co.  r.  Hereine. 

Pottle,  J.  Suit  was  brought  for  damages  for  the  alleged  failure  to  de- 
liver cotton  according  to  the  terms  of  a  writing  of  which  the  following 
is  a  copy:  "I  have  this  day  sold  to  McGhee  Cotton  Co.,  Rome,  Ga.,  four 
(4)  B/C  average  r*8  &  6*8  at  12  c  per  #,  same  to  be  delivered  at  McGhee 
Cotton  Co.  Warehouse,  Rome,  Ga.,  on  or  before  November  10th,  1909, 
weight  of  cotton  to  be  450  to  500  #  per  bale."  This  writing  was  signed 
by  Herrine.  At  the  bottom  of  the  writing  appeared  the  word  "Accepted," 
followed  by  the  signature  of  the  McGhee  Cotton  Company.  The  petition 
alleged  the  market  value  of  the  cotton  at  the  time  and  place  of  delivery, 
the  failure  of  the  seller  to  deliver,  and  the  willingness  and  ability  of 
the  buyer  to  take  and  pay  for  the  cotton  at  the  agreed  price.  Held: 
(1)  The  petition  was  not  subject  to  general  demurrer.  (2)  The  writing 
was,  in  legal  effect,  an  offer  to  sell  upon  the  terms  and  at  the  time  therein 
stipulated.  Luke  v.  Livingston^  9  Qa,  App.  116  (70  S.  E.  696).  (3) 
The  writing  showed  on  its  face  that  the  offer  had  been  accepted  in  writ- 
ing by  the  buyer.  It  thus  became  a  mutually  binding  contract,  valid 
under  the  statute  of  frauds,  was  not  unilateral,  and  no  tender  of  the 
agreed  price  prior  to  the  date  fixed  for  delivery  was  necessary.  Terry 
v.  Cotton  Co.,  136  Oa,  187  (70  S.  E.  1100).  In  Mallett  V.  Watkin^, 
132  Oa,  700  (64  S.  E.  999,  131  Am.  St.  Rep.  226),  there  was  no  written 
acceptance,  nor  was  anything  done  by  the  buyer  prior  to  the  date  fixed 
for  delivery  to  take  the  transaction  out  of  the  statute  of  frauds. 

Judgment  reversed. 
Decided  March  6,   1912. 
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Action  on  contract ;  from  city  court  of  Cartersville— Judge  Foute. 
September  13,  1911. 

Finley  &  Henson,  W.  A.  Milner,  for  plaintiff. 
Eubanhs  £  Mebane,  for  defendant. 


3777.     Fleming  et  aL  r.  Smith,  Governor. 

TTtt.t^  C.  J.  Where  a  bond  given  in  a  criminal  case  was  duly  forfeited,  and 
a  rule  nisi  issued  and  scire  facias  served,  and,  before  the  term  of  the 
court  to  which  the  scire  facias  was  made  returnable,  the  principal  vol- 
untarily appeared  in  the  sheriff's  office  in  vacation,  paid  all  the  accrued 
costs  of  the  forfeiture,  and  tendered  a  second  bond,  which  was  accepted 
and  approved  by  the  sheriff,  sureties  on  the  first  bond  were  discharged 
from  all  further  liability,  and  it  was  erroneous  to  enter  against  them 
a  judgment  absolute.     Penal  Code   (1910),  §$  959,  960. 

Judgment  reversed. 
Decided  March  6,  1912. 

Forfeiture  of  bond ;  from  city  court  of  Hartwell— Judge  Hodges. 

September  1,  1911. 

A,  A,  McCurry,  for  plaintiffs  in  en  or. 

J.  Rod  Skelton,  contra. 


3779.     Fuller  v.  Clabk. 

Pottle,  J.  No  error  of  law  was  committed,  and,  the  evidence  being  suf- 
ficient to  support  the  verdict  rendered  by  the  jury  in  the  justice's 
court,  this  court  has  neither  the  power  nor  the  inclination  to  inter- 
fere with  the  judgment  of  the  judge  of  the  superior  court  refusing  to  sus- 
tain the  certiorari.  Judgment  affirmed. 
Decided  Mabch   6,    1912. 

Certiorari ;  from  Gordon  superior  court— Judge  Fite.    September 
16,  1911. 

G.  A.  Coffee,  for  plaintiff  in  error.    F.  A,  Cantrell,  contra. 


Digitized  by  VjOOQ IC 


702  MARCH   TERM,    1912.  [iQ  Ga. 

3782.     Flemister   Grocery   Company   v,   Wright   Mercantile 
AND  Lumber  ('ompany. 

Hill,  C.  J.  1.  A  mere  casual  or  temporary  absence  of  a  debtor  from  the 
State  on  business  or  pleasure  will  not  render  him  a  non-resident,  within 
the  meaning  of  the  statute  relating  to  attachments.  Stickney  v.  Chap- 
man, 115  Oa.  761   (42  S.  E.  68). 

2.  Where  an  attachment  was  issued  on  the  ground  of  non-residence,  and  this 
ground  was  traversed  by  the  defendant,  it  was  not  erroneous  to  allow  him 
to  testify  tliat  he  was  only  temporarily  absent  from  the  State  on  busi- 
ness, and  that  he  intended  to  come  back  to  Greorgia  to  live.  The  fact 
of  actual  residence  is  to  be  determined  by  the  ordinary  and  obvious  in- 
dicia of  residence;  and  where  one  leaves  the  State  of  his  residence,  his 
declaration  that  he  intended  his  absence  to  be  only  temporary,  and  that 
he  intended  to  return  to  the  State  of  his  residence,  is  explanatory  of  his 
conduct  and  is  competent. 

3.  No  error  of  law  appears,  and  the  facts  disclosed  by  the  record  fully 
support  the  verdict  in  favor  of  the  traverse  of  the  ground  of  non-resi- 
dence. Judgment   affirmed. 

Decided   March    6,    1912. 

Attachment —appeal ;  from  Murray  superior  court — Judge  Fite. 
October  11,  1911. 

W,  W,  Sampler,  for  plaintiff,     ir.  K.  Mann,  for  defendant. 


3784.     Chance  r.  Southern  Railway  Company. 

Pottle,  J.  1.  Where  a  motion  for  a  new  trial  was  dismissed,  and  subse- 
quently an  order  was  passed  vacating  the  dismissal  and  reinstating  the 
motion,  and  where  thereafter  the  motion  was  overruled  and  this  last  judg- 
ment was  reversed  by  the  Court  of  App>eals,  and  a  new  trial  ordered,  the 
respondent  in  the  motion  can  not,  on  the  second  trial  of  the  case,  by  a 
motion  to  "dismiss  the  case,"  for  the  first  time  call  in  question  the 
validity  of  the  order  reinstating  the  motion. 

2.  The  evidence  in  the  present  record  being  substantially  different  from 
that  introduced  on  the  former  trial  {Southern  Ry.  Co,  v.  Chance,  7  Qa, 
App,  650,  67  S.  E.  836),  and  there  being  evidence  on  the  present  trial 
which  was  not  introduced  on  the  first  trial,  from  which  the  jurj'  could 
find  that  the  noise  made  by  the  engine  was  both  imusual  and  unneces- 
sary, a  nonsuit  should  not  have  been  granted. 

Judgment   reversed. 

Hill,   C.    J.,   dissenting.     I   do    not    think   that   the   plaintiff   materially 
strengthened  his  case  by  the  additional  evidence  as  to  the  character  of 
the  noise  made  by  the  engine;  and,  in  my  opinion,  the  present  case  is 
controlled  by  the  prior  decision  of  this  court. 
Decided    March   6,    1912. 
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Action  for  damages ;  from  city  court  of  CarroUton— Judge  Beall. 
September  14,  1911. 

C.  E,  Roop,  8.  Holderness,  for  plaintiff. 

Maddox,  McCamy  &  Shumate,  S,  J.  &  B.  F,  Boykin,  W.  P.  Cole, 
for  defendant. 


3791.     Bales  v.  First  National  Bank  of  Dublin. 

Hill,  C.  J.  Where  the  payee  in  a  promissory  note  sues  thereon  in  his  own 
name  for  the  iise  of  another,  and  the  usee,  before  the  commencement  of 
the  action,  has  actjuired  the  legal  title  by  indorsement  of  tlie  note  sued 
on,  the  petition  is  amendable  by  striking  the  name  of  the  original  plain- 
tiff and  allowing  the  action  to  proceed  in  the  name  of  the  usee.  Civil 
Code  ( 1910) ,  §§  5689,  5690;  SuHlley  v.  Hooker,  126  Ga.  353  (55  S.  E.  31 )  ; 
M'oodbridge  v.  Drought,  118  Oa.  671  (45  S.  E.  266).  There  being  no  de- 
fense filed  to  the  suit  on  the  merits,  and  no  question  raised  except 
as  above  decided,  the  judgment  is  affirmed,  with  ten  per  cent,  on  the 
amount  of  the  judgment,  as  damages  for  frivolous  appeal. 

Judgment  affirmed,  with  damages. 
Decided  March    6,    1912. 

Complaint:  from  city  court  of  Dublin— Judge  Hawkins.     Sep- 
tember 11,  1911. 

Ira  8,  Chappell,  for  plaintiff  in  error. 
Adams  &  Flynt,  jcontra. 


3798.     CITIZENS  BANK  OF  VALDOSTA  v,  PEEPLES. 

1.  Where,  in  a  trover  case,  the  plaintiff  offers,  as  evidence  of  his  title,  a 
purchase-money  note  containing  a  retention  of  title  to  the  property  sued 
for,  th0  defendant  may,  without  having  filed  a  plea  of  non  est  factum, 
introduce  evidence  to  show  that  the  note  relied  upon  by  the  plaintiff  as 
evidence  of  his  title  is  a  forgery. 

2.  Under  the  facts  of  the  present  case  it  was  prejudicial  error  against  the 
plaintiff  to  charge  the  jury  tliat  before  the  plaintiff  could  recover,  it 
must  have  appeared,  from  the  evidence,  that  the  defendant  was  in  pos- 
session of  the  property  sued  for  at  the  time  of  the  filing  of  the  suit. 

DEcn>ED   March   6,    1912. 

Trover;  from  city  court  of  Nashville— Judge  Buie.  October  7, 
1911. 

On  July  15, 1908,  an  action  of  trover  was  brought  by  the  Citizens 
Bank  of  Valdosta  against  J.  P.  Peoples.    The  defendant  replevied 
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tlie  property.  The  plaintiff  claimed  the  property'  under  a  note  con- 
taining a  retention  of  title,  alleged  to  have  been  given  by  the  de- 
fendant to  one  Griffith  for  the  purchase-price  of  one  black,  cross- 
eyed mare  mule  and  one  black  horse,  being  the  same  property  which 
was  described  in  the  petition.  The  note  was  dated  October  30, 
1907,  was  to  become  due  on  April  1,  1908,  was  transferred  to  the 
bank  by  Griffith  on  December  19,  1907,  and  was  recorded  by  the 
bank  on  April  12,  1909.  In  paragraph  1  of  the  defendant's  answer 
he  denied  that  he  was  in  possession  of  the  property  described  in 
the  petition,  or  that  the  plaintiff  had  title  thereto.  The  same  para- 
graph of  the  answer,  however,  contains  this  allegation:  "Further 
answering  said  paragraph  defendant  alleges  that  he  is  in  possession 
of  one  mouse-colored,  cross-eyed  mare  mule,  about  six  years  old, 
but  that  he  purchased  same  from  one  W.  A.  Griffith,  and  has  fully 
paid  him  for  same."  In  the  second  paragraph  of  the  defendant^ & 
answer,  referring  to  the  property  described  in  the  petition,  it  is  al- 
leged that  "he  has  not  the  said  described  property  in  his  possession, 
and,  therefore,  could  not  deliver  same.'*  At  the  trial  the  plaintiff 
introduced  the  note  in  evidence,  and  proved  the  transfer  on  the 
date  above  mentioned,  and  offered  evidence  to  show  that  the  prop- 
erty described  in  the  petition  was  of  the  value  therein  alleged. 
There  was  also  evidence  in  behalf  of  the  plaintiff  that  both  the  mule 
and  the  horse  were  sold  by  Griffith  to  the  defendant;  that  the  de- 
fendant took  possession  of  the  property  at  the  time  of  the  sale ;  that 
he  executed  the  note  containing  a  retention  of  title,  and  that  he 
never  paid  the  purchase-price.  There  was  evidence  for  the  defend- 
ant that  he  could  neither  read  nor  write,  and  that  he  did  not  in  fact 
execute  the  note,  it  having  been  signed  by  his  mark;  that  he  had 
paid  Griffith  in  full  for  the  mule,  and  that  he  had  returned  the 
horse  to  Griffith  prior  to  the  bringing  of  the  suit ;  that  Griffith  had 
accepted  the  horse  and  had  disposed  of  it.  The  defendant  testified, 
in  his  own  behalf,  that  he  had  traded  the  mule  described  in  the  pe- 
tition, but  it  does  not  appear,  from  his  testimony,  whether  this 
was  done  before  or  after  the  filing  of  the  suit.  The  jury  returned  a 
verdict  in  favor  of  the  defendant,  and  the  plaintiff's  motion  for  new 
trial  was  overruled. 

Alexander  &  Oary,  W.  A,  Dodson,  for  plaintiff  in  error. 

J,  Z;  Jackson,  contra. 
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Pottle,  J.     (After  stating  the  foregoing  facts.) 

1.  In  the  motion  for  new  trial  error  is  assigned  npon  the  Sad- 
mission  of  testimony  for  the  defendant  tending  to  show  that  he 
had  not  executed  the  note  which  had  been  transferred  by  Griffith  to 
the  bank,  and  also  upon  an  instruction  to  the  jury  that  if  they  be- 
lieved that  the  defendant  had  not  executed  the  note,  the  plaintiff 
would  not  be  entitled  to  recover.  It  is  contended  that  inasmuch  as 
the  defendant  did  not  file  a  plea  of  non  est  factum,  he  should  not 
have  been  permitted  to  introduce  evidence  that  the  note  was  a  for- 
gery. We  do  not  think  this  contention  is  well  founded.  The  note 
was  not  the  foundation  of  the  plaintiflPs  action,  within  the  meaning 
of  the  Civil  Code  (1910),  §  5650.  It  was  simply  evidence  of  the 
plaintiffs  title,  and  could  be  attacked  by  the  defendant  as  a  forgery, 
in  the  same  way  that  a  defendant  in  an  ejectment  case  can  show  that 
a  deed  offered  as  evidence  of  the  plaintiffs  title  was  a  forgery.  The 
note  was  admissible  in  evidence,  and  the  burden  was  on  the  de- 
fendant to  show  that  he  had  not  in  fact  executed  it,  but  he  had  a 
right  to  attempt  to  carry  this  burden  without  having  filed  a  plea  of 
non  est  factum     Anderson  v.  Cuthlert,  103  Oa.  767  (30  S.  E.  244). 

2.  The  trial  judge  charged  the  jury  as  follows.  "The  first 
question  is,  did  the  defendant  sign  the  note,  or  authorize  it  to  be 
signed  for  him ;  then  you  say  further  if  he  was  in  possession  of  the 
property  at  the  time  of  the  filing  of  the  suit.  If  you  find  these 
questions  in  the  affirmative^  then  you  would  be  authorized  to  find  in 
favor  of  the  plaintiff."  We  think  this  charge  was  error,  and  en- 
titles the  plaintiff  to  a  new  trial.  In  the  first  place  there  was  an 
admission,  in  the  defendant's  answer,  that  he  was  in  possession  of 
the  mule  at  the  time  suit  was  filed.  In  the  second  place,  it  was  not 
necessary,  in  order  to  entitle  the  plaintiff  to  recover,  that  the  defend- 
ant should  have  been  in  possession  of  the  property  at  the  time  of 
the  filing  of  the  suit.  It  was  only  essential  that  the  plaintiff  should 
show  that  it  had  title  to  the  property  in  dispute,  and  that  the  de- 
fendant had  been  in  possession  of  it  at  some  time  after  the  plaintiff 
acquired  title.  The  only  purpose  of  a  demand  in  a  trover  case  is  to 
furnish  evidence  of  a  conversion.  The  defendant  having  admitted 
in  his  answer  that  he  was  in  possession  of  a  portion  of  the  property, 
and  that  he  had  refused  to  deliver  it  to  the  plaintiff,  and  having  tes- 
tified that  he  had  traded  the  mule,  no  demand  was  necessary,  so  far 
as  the  mule  was  concerned;  because,  taking  the  defendant's  an- 
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swer  and  his  testimony  together,  it  is  evident,  if  both  are  true,  he 
must  have  traded  the  mule  after  the  suit  was  filed.  The  trading  of 
the  mule  was  a  conversion  by  the  defendant,  and  no  proof  of  de- 
mand was  necessary  to  authorize  the  plaintiff  to  recover  the  mule  or 
its  value.  So  far  as  the  horse  is  concerned,  it  does  not  appear  ex- 
actly when  the  defendant  delivered  the  horse  back  to  Griflfith.  If 
this  was  done  after  the  transfer  of  the  note  and  after  its  record,  of 
course  this  was  sufficient  evidence  of  a  conversion  of  the  horse,  as 
against  the  plaintiff,  and  no  demand  was  necessary.  If,  at  the 
time  the  defendant  surrendered  the  horse  to  Griffith,  the  defendant 
had  no  actual  or  constructive  knowledge  that  the  note  had  been 
transferred  to  the  bank,  he  would  be  relieved,  so  far  as  the  horse 
was  concerned.  The  evidence  was  in  sharp  conflict  as  to  whether 
the  defendant  had  executed  the  note  upon  which  the  plaintiff  relied 
in  support  of  its  title,  and  it  was  harmful  error  against  the  plaintiff 
to  instruct  the  jury  that  before  the  plaintiff  could  recover,  it  must 
have  appeared  from  the  evidence  that  the  defendant  was  in  pos- 
session of  the  property  at  the  time  of  the  filing  of  the  suit.  For  this 
reason  the  judgment  overruling  the  motion  for  new  trial  must 
be  Reversed. 


3799.     Maoon,  Dublin  &  Savannah  Railroad  Co.  v.  Smith, 

executor. 

Hill,  C.  J.  The  statutory  presumption  of  negligence  (Civil  Code  of  1910, 
§  2780)  was  not  fully  rebutted.  Besides,  there  were  circumstances  proved 
corroborating  the  presumption.  Judgment  affirmed. 

Decided   March   6,    1912. 

Action  for  damages ;  from  city  court  of  Dublin — Judge  Hawkins. 
October  3,  1911. 

Minter  Wimherly,  Adams  &  Flynt,  Akerman  &  Akerman,  for 
plaintiff  in  error. 

James  R.  Thomas,  contra. 
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3802.    BROWN  v.   BOWMAN. 

1.  The  admission  that  a  mutual  benefit  society,  organized  to  do  an  insurance 
business,  is  a  fraternal  benefit  order,  duly  licensed  as  such  by  the  State, 
is  equivalent  to  an  admission  that  the  order  has  a  representative 
form  of  government  and  a  lodge  system  such  as  is  described  in  the  Civil 
Code  (1910),  $  2866. 

2.  Where  such  a  fraternal  benefit  order  issues  a  policy  of  insurance  and 
accepts  from  the  policy-holder  a  note  for  the  premium,  it  is  no  defense 
to  an  action  on  the  note  that  the  maker  thereof  has  never  had  an  op< 
portimity  to  be  initiated  into  one  of  the  subordinate  lodges  of  the  order. 

3.  Query:  Where  an  association  has  been  duly  licensed  by  the  State  as  a 
fraternal  benefit  order  and  authorized  to  organize  and  conduct  its  bus- 
iness under  the  provisions  of  §  2866  et  seq.,  of  the  Civil  Code,  can  a 
policy-holder  in  the  order  defeat  recovery  upon  a  note  given  for  the 
premium,  by  showing  that  the  association  was  never  organized  in  ac- 
cordance with  the  provisions  of  the  statute,  and  that  it  has  no  repre- 
sentative form  of  government  or  lodge  system  as  therein  provided  ? 

Decided  March  6,  1912. 

Certiorari;  from  Elbert  superior  court— Judge  Meadow.  Sep- 
tember 21,  1911. 

Lee  S.  Brown  brought  suit  in  a  justice's  court  against  Lewellyn 
Bowen,  upon  a  promissory  note  given  for  the  premium  due  on  an 
insurance  policy  issued  upon  the  life  of  the  defendant  by  the 
Fraternal  Life  Association.  The  defense  was  that  the  insurance 
association  was  not  a  fraternal  benefit  order  as  defined  by  the 
Civil  Code  (1910),  §  2866,  because  it  did  not  have  a  representa- 
tive form  of  government  and  a  lodge  system  with  a  ritualistic  form 
of  work.  The  answer  of  the  magistrate  recites :  "  It  was  agreed  by 
counsel  that  the  Fraternal  Life  Association  was  a  beneficiary  order, 
and  that  it  was  licensed  to  do  business  as  such  in  the  year  1908, 
and  that  Lee  S.  Brown  was  the  manager  and  joint  owner  of  same." 
The  defendant  testified  that  when  the  policy  was  issued  to  him  and 
when  he  gave  the  note  sued  on  for  the  premium,  the  agent  never 
said  anything  to  him  about  it  being  necessary  to  establish  a  lodge, 
or  for  him  to  be  initiated  into  a  lodge ;  that  so  far  as  he  knew,  no 
lodge  was  ever  established,  and  that  he  and  many  others  who  gave 
premium  notes  lived  in  the  same  community  and  talked  frequently 
about  the  notes,  and  that  they  had  never  heard  of  any  lodge  being 
established  by  the  association.  Several  witnesses  were  permitted 
to  testify,  over  objection  by  the  plaintiff,  that  they  had  given  notes 
for  premiums  to  the  Fraternal  Life  Association,  and  that  they  had 
never  been  initiated  into  a  lodge,  and  had  never  heard  of  any  lodge 
being  established,  by  the  association.     The  defendant  prevailed 
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at  the  trial.  In  the  petition  for  certiorari  error  is  assigned  upon 
the  admission  of  testimony  of  the  witnesses  above  referred  to,  and 
also  upon  the  ground  that  the  verdict  in  favor  of  the  defendant 
was  contrary  to  law  and  the  evidence.  The  certiorari  was  over- 
ruled. 

J.  T.  Sisk,  for  plaintiff.     George  C  Qrogan,  for  defendant. 

Pottle,  J.     (After  stating  the  foregoing  facts.) 

It  was  admitted  that  the  Fraternal  Life  Association  had  been 
licensed  by  the  State  to  do  business  as  a  fraternal  benefit  order. 
If  this  is  true,  it  is  clear  that  the  association  would  be  estopped 
to  deny  its  corporate  existence,  or  its  authority  to  accept  contracts 
of  insurance,  in  a  suit  brought  by  a  beneficiary  upon  one  of  such 
contracts.  1  Joyce,  Insurance,  §  350,  p.  39;  29  Cyc.  15-16.  As 
estoppels  must  be  mutual,  it  would  also  seem  to  be  clear  that  when 
the  duly  authorized  oflScers  of  the  State  issue  a  license  to  an  in- 
surance company  to  do  business  within  the  State,  a  policy-holder 
can  not,  in  defense  to  an  action  brought  upon  a  premium  note, 
challenge  the  right  of  the  insurance  company  to  do  business  within 
the  State  or  raise  the  point  that  the  company  had  not  com- 
plied with  the  statutes  of  this  State  so  as  to  authorize  it  to  exe- 
cute contracts  of  insurance.  See  2  Joyce,  Insurance,  §  1311;  1 
Bacon,  Benefit  Societies,  §  60.  The  license  having  been  duly  and 
regularly  granted,  it  would  seem  that  the  right  of  the  company 
to  do  business  could  be  brought  into  question  only  in  a  direct  pro- 
ceeding instituted  by  the  State. 

But  it  is  not  necessary  upon  the  present  record  to  definitely  de- 
termine this  question.  It  was  agreed  that  the  insurance  associa- 
tion was  a  fraternal  benefit  order.  The  Civil  Code  (1910), 
§  2866,  defines  a  benefit  order  to  be  one  "formed  or  organized  and 
carried  on  for  the  benefit  of  its  members  and  their  beneficiaries, 
and  having  a  representative  form  of  government  and  a  lodge  sys- 
tem, with  ritualistic  form  of  work  for  the  meeting  of  its  lodges, 
chapters,  councils,  or  other  designated  subordinate  bodies,  and  the 
benefits,  insurance,  charity,  or  relief  shall  be  payable  by  a  grand 
or  supreme  body  of  the  same,  excepting  sick  benefits,  which  may 
also  be  paid  by  local  or  subordinate  bodies.'*  The  evidence  in  the 
present  case  fehows  that  no  subordinate  lodge  was  organized  in  the 
community  where  the  defendant  resided,  and  that  he  was  never 
initiated  in  any  lodge.     But  the  law  does  not  require  the  institu- 


Digitized  by  VjOOQ IC 


App.]  MARCH  TERM,  1912.  7O9 

tion  of  a  subordinate  lodge  in  every  community  where  a  fraternal 
benefit  order  issues  policies  of  insurance.  It  would,  we  think,  be 
a  suflBcient  compliance  with  the  statute  if  such  an  order  had  one 
lodge,  such  as  is  described  in  the  statute,  at  some  place  in  the 
State  where  its  members  might  be  initiated.  The  fact  that  a  par- 
ticular member  might  not  have  been  initiated  into  a  lodge  would 
not  render  the  association  illegal  or  invalidate  its  contracts.  Nor 
do  we  think  that  the  failure  of  the  association  to  give  a  particular 
policy-holder  an  opportunity  to  be  initiated  into  one  of  its  lodges 
would  render  invalid  and  unenforceable  either  a  policy  of  insur- 
ance issued  to  such  member  or  a  note  given  by  the  member  in  pay- 
ment of  a  premium  due  on  the  policy.  We  are  not  prepared  to 
hold  that  a  policy-holder  can  defeat  recovery  on  a  premium  note 
even  though  it  should  appear  that  the  association  had  no  lodges 
within  the  State.  But  so  far  as  this  case  is  concerned,  it  does  not 
appear  but  that  this  association  may  have  a  number  of  lodges  in 
different  parts  of  the  State.  The  admission  that  it  was  a  fraternal 
benefit  order  necessarily  carries  with  it  the  idea  that  the  associa- 
tion has  a  representative  form  of  government  and  a  lodge  system 
such  as  is  described  in  the  statute;  and,  this  being  so,  its  contracts 
will  not  be  held  to  be  invalid,  nor  will  a  policy-holder  be  allowed 
to  defeat  a  premium  note,  solely  upon  the  ground  that  he  has  not 
been  initiated  into  one  of  the  lodges  of  the  association.  The  cer- 
tiorari should  have  been  sustained.  Judgment  reversed. 


3805.     HOLLIDAY  v.  MAYOR  AND  COUNCIL  OF  ATHENS. 

1.  It  is  the  duty  of  a  municipal  corporation  having  control  over  its  high- 
ways to  keep  them  in  a  reasonably  safe  condition  for  travel. 

2.  Where  municipal  authorities  undertake  the  repair  or  improvement  of 
a  public  street,  they  are  bound  to  take  such  precautionary  measures  for 
the  protection  of  persons  having  a  right  to  the  use  of  the  street  as 
ordinary  care  and  diligence  would  require. 

3.  An  obstruction  placed  in  a  public  street  for  the  purpose  of  closing  it 
to  travel  while  repairs  are  under  way  must  be  of  such  a  character  and 
be  maintained  in  such  a  way  as  to  protect  from  danger  persons  who 
attempt  to  travel  along  the  street  in  an  ordinarily  prudent  manner. 

4.  If  a  person  attempting  to  travel  along  a  public  street  is  injured  by  com- 
ing in  contact  with  a  rope  stretched  across  the  street  by  the  municipal 
authorities  in  order  to  close  the  street  for  repairs,  he  can  not  recover 
damages  from'  the  municipality,  if  by  the  exercise  of  ordinary  care  he 
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coald  have  diBCOvered  the  rope  in  time  to  have  avoided  striking  it,  or 
if,  after  discovering  the  obstruction,  he  failed  to  exercise  a  like  degree 
of  diligence  to  avoid  injury  to  himself. 

5.  If  both  the  city  and  the  traveler  are  free  from  fault,  the  injury  will  be 
attributed  to  accident,  and  no  recovery  can  be  had. 

6.  Where,  in  the  trial  of  an  action  for  damages  growing  out  of  a  tort 
alleged  to  have  been  committed  by  the  defendant,  the  plaintiff  alleges 
his  own  freedom  from  fault  and  the  defendant's  negligence,  and  the  de- 
fendant pleads  its  freedom  from  fault,  and  negligence  on  the  part  of  the 
plaintiff,  and  there  is  evidence  authorizing  a  finding  that  neither  party 
was  at  fault,  it  is  not  error  to  instruct  the  jury  upon  the  law  applicable 
to  accidental  injury. 

7.  Alleged  newly  discovered  evidence  which  is  merely  cumulative  and 
impeaching  in  its  character  is  not  cause  for  a  new  trial. 

8.  The  following  charge  of  the  court  was  not  erroneous:  "You  will  then 
determine,  from  the  evidence,  whether  or  not  the  plaintiff,  at  the  time 
of  discovering  the  obstructions,  did  all  acts  and  used  such  precaution 
that  a  prudent  man  would  have  done  and  used  for  his  own  safety 
under  similar  circumstances  and  surroundings.'' 

9.  It  was  not,  under  the  facts  of  the  present  case,  error  requiring  the  grant 
of  a  new  trial  to  charge  the  jury  as  follows:  "I  charge  you,  as  a 
proposition  of  law,  that  if  there  was  anything  present  at  the  time  and 
place  of  injurj^  which  would  cause  an  ordinarily  prudent  person  to 
reasonably  apprehend  the  probability  of  danger  to  him  in  doing  an  act 
which  he  is  about  to  perform,  then  he  must  take  such  steps  as  an 
ordinarily  prudent  person  would  take  to  ascertain  whether  such  danger 
exists,  as  well  as  to  avoid  the  consequences  of  the  same  after  its  ex- 
istence is  ascertained;  and  if  he  fails  to  do  this  and  is  injured,  he  will 
not  be  allowed  to  recover,  if,  by  taking  proper  precaution,  he  could  have 
avoided  the  consequences  of  the  negligence  of  the  defendant,  if  there 
was  any  negligence." 

10.  There  was  no  prejudicial  error  in  this  instruction:  "If,  upon  the 
other  hand,  the  plaintiff,  at  the  time  of  passing  along  Hancock  avenue 
in  the  direction  of  the  rope  in  question,  was  not  in  the  exercise  of  that 
observance  and  lookout  for  defects  or  obstructions  in  the  street  that 
a  prudent  man  would  have  exercised  under  similar  circumstances  or 
surroundings,  then  he  was  not  in  the  exercise  of  that  care  which  the 
law  required  him  to  exercise  for  the  discovery  of  danger;  and  if  in- 
jured, his  injury  would  be  attributable  to  his  own  negligence ;  or  if,  after 
discovering  the  obstruction,  he  failed  to  do  those  acts  and  use  that  pre- 
caution that  a  prudent  man  would  have  done  and  used  to  prevent  the 
accident  and  for  his  own  safety  under  similar  circumstances  or  surround- 
ings, and  if  injured,  his  injury  would  be  attributable  to  his  own  neg- 
ligence; and  in  either  event  he  would  not  be  authorized  to  recover." 
The  charge  is  not  subject  to  the  criticism  that  it  instructed  the  jury 
as  to  what  facts  would  constitute  negligence. 

11.  There  was  no  error  of  which  the  plaintiff  could  complain  in  the  fol- 
lowing charge:  "In  a  nutshell:  If  the  mayor  and  council  placed  or 
had  placed  the  obstruction  in  the  street,  and  the  obstruction  was  not 
such  as  a  prudent  municipality  would  have  placed,  under  like  oircum- 
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stances  or  surroundings,  and  Dr.  Holliday  was  injured  by  reason 
thereof,  he  can  recover,  provided  he  was  in  the  exercise  of  ordinary 
care  in  discovering  th^  obstruction  and  preventing  his  injuries,  or  that 
he  could  not  have  avoided  the  Injury  by  the  exercise  of  ordinary  care 
on  his  part.  If  he  was  not  in  the  exercise  of  such  care,  then  he  ean 
not  recover." 

12.  The  following  charge  was  free  from  substantial  error:  "I  charge 
you,  whatever  the  law  required  positively  the  defendant  to  do,  a  failure 
to  do  so  is  negligence,  and  in  this  case  the  law  required  the  city  to 
keep  the  streets  in  safe  condition  for  travel  in  the  ordinary  modes, 
and  if  you  are  satisfied,  from  the  evidence,  that  he  failed  to  do  so,  then 
I  charge  you  that  the  defendant  was  guilty  of  negligence;  the  law 
also  required  the  plaintiff  to  exercise  ordinary  care  in  using  the  street, 
and  if  you  are  satisfied,  from  the  evidence,  that  he  failed  to  do  so,  then 
I  charge  you  that  the  plaintiff  was  also  guilty  of  negligence;  therefore, 
if  you  are  satisfied,  from  the  evidence,  that  the  defendant  was  neg- 
ligent, and  such  negligence  resulted  in  injury  to  the  plaintiff,  and  you 
are  also  satisfied,  from  the  evidence,  that  the  plaintiff  was  also  neg- 
ligent at  the  same  time,  and  his  negligence  concurred  with  the  neg- 
ligence of  the  defendant,  and,  concurring  with  the  negligence  of  the 
defendant,  contributed  to  this  injury  of  the  plaintiff,  so  that  plaintiff's 
negligence  would  become  a  proximate  cause  of  the  injuries,  and  that 
the  plaintiff  would  not  have  been  injured  if  he  had  not  been  negligent, 
even  though  the  defendant  was  also  negligent,  the  plaintiff,  under  such 
cirotunstances,  could  not  recover  for  his  injuries." 

13.  The  following  instruction  stated  correctly  the  rule  of  law  applicable 
to  the  theory  of  the  case  presented  by  the  evidence  for  the  defendant: 
"  If,  upon  the  other  hand,  the  plaintiff,  in  driving  his  car  along  the 
street  in  question,  by  the  exercise  of  ordinary  care  on  his  part  could 
have  discovered  the  existence  of  the  obstruction  in  the  street,  and, 
failing  to  do  so,  ran  his  car  into  the  obstruction  and  was  injured, 
his  injuries  would  be  attributable  to  want  of  care,  and  he  would  not 
be  authorized  to  recover;  or  if,  in  the  exercise  of  ordinary  care,  he 
discovered  the  obstruction  in  the  street,  and,  after  making  such  dis- 
covery, he  could  have  prevented  the  accident  and  injury  to  himself  by 
the  exercise  of  ordinary  care  for  his  own  protection,  and  failed  to  do 
so,  and  was  thereby  injured,  he  could  not  recover  for  such  injuries, 
and  you  should  so  find." 

14.  In  view  of  the  entire  charge,  the  following  instruction,  while  inac- 
curate, will  not  require  the  granting  of  a  new  trial:  "Where  a  party 
put8  a  witness  on  the  stand,  he  is  hound  by  his  testimony,  unless  he 
has  been  entrapped  by  the  witness,  and  will  not  be  allowed  to  impeach 
his  testimony." 

16.  As  applied  to  the  facts  of  this  case,  the  following  charge  will  not  be 
held  to  be  erroneous :  "  I  charge  you  further,  as  a  rule  of  law,  that 
when  one,  knowing  of  the  dangerous  obstructions  in  a  street,  volun- 
tarily undertakes  to  use  such  street,  when  there  is  another  street  free 
from  obstruction,  he  is  guilty  of  such  negligence  on  his  part  as  will 
preclude  his  right  to  recover  damages  for  injuries  sustained  while 
using  such  obstructed  street." 

Decided  March  6,  1912. 
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Action  for  damages;  from  city  court  of  Athens — Judge  West. 
September  11,  1911. 

W.  M.  Smith,  E,  K,  Lumpkin,  for  plaintiff. 

F.  C,  Shackelford,  for  defendant. 

Pottle,  J.  1-4.  The  plaintiff.  Dr.  HoUiday,  received  certain 
injuries  to  his  person  by  being  thrown  from  an  automobile  which 
came  in  contact  with  a  rope  stretched  across  Hancock  avenue,  in 
the  city  of  Athens.  The  rope  had  been  placed  across  the  street  by 
the  municipal  authorities,  for  the  purpose  of  closing  the  thorough- 
fare to  travel  while  certain  repairs  on  the  street  were  in  progress. 
The  plaintiff  predicates  his  right  to  recover  damages  upon  a  claim 
that  the  city  was  negligent,  both  in  the  character  of  obstruction 
used  and  in  failing  to  give  sufficient  warning  and  take  suflScient 
precautionary  measures  for  his  protection.  The  city  denied  that 
it  was  negligent  at  all.  It  averred  that  the  rope  was  nearly  two 
inches  in  diameter  and  such  as  was  customarily  used  for  the  pur- 
.pose;  that  it  could  have  been  seen  by  the  plaintiff  for  150  to  200 
yards  before  he  reached  it ;  that  the  plaintiff  was  driving  his  auto- 
mobile at  a  negligent  rate  of  speed,  in  excess  of  that  authorized  by 
the  city  ordinance,  and  that  the  plaintiff  was  injured,  not  on  account 
of  any  negligence  of  the  defendant,  but  on  account  of  his  own 
negligence  and  failure  to  exercise  ordinary  care.  It  would  not  be 
profitable  to  discuss  the  evidence  in  detail.  The  jury  settled  the 
issues  of  fact  in  favor  of  the  defendant.  There  was  ample  evi- 
dence to  support  this  finding.  The  jury  were  warranted  in  find- 
ing that  the  plaintiff  was  giiilt>'  of  negligence,  both  in  reference  to 
the  speed  at  which  he  was  driving  his  machine  and  in  reference  to 
his  failure  to  observe  ordinary  care  for  his  own  protection.  There 
is  no  new  law  involved  in  the  case.  The  city,  of  course,  had  a  right 
to  close  the  street  for  travel  while  the  repairs  were  under  way.  It 
was  its  duty  to  take  such  precautionary  measures  for  the  protec- 
tion of  the  plaintiff  and  others  having  a  right  to  use  the  street 
$is  ordinary  prudence  would  dictate.  Just  what  these  precautions 
should  have  been  and  just  what  warnings  should  have  been  given, 
and  what  character  of  obstruction  should  have  been  adopted  to 
close  the  street,  were  all  questions  of  fact  for  the  jury.  The  plain- 
tiff was  under  a  corresponding  duty  to  exercise  ordinary  care  for 
his  own  protection.  Generally  speaking,  the  question  as  to  what 
acts  he  ihould  have  performed  to  avoid  injury  to  himself  were  also 
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questions  of  fact  for  the  jury.  But  it  was  certainly  incumbent 
on  the  plaintiff,  as  a  matter  of  law,  to  use  his  eyesight  for  the  pur- 
pose of  discovering  any  obstruction  which  might  have  been  placed 
in  the  street.  For  instance,  it  would  be  gross  negligence  for  a 
municipal  corporation  to  leave  exposed  and  unprotected  a  hole  in 
one  of  its  streets,  but  if  one  using  the  street  deliberately  and  in- 
tentionally closed  his  eyes  and  failed  to  see  such  an  obvious  dan- 
ger, when  if  he  had  looked  he  could  Jiave  seen  it,  it  would  be  said 
as  a  matter  of  law  that  he  had  failed  to  exercise  ordinary  care  for 
his  own  protection.  These  principles  are  well  settled  by  decisions 
of  the  Supreme  Court.  See  Mayor  &c,  of  Savannah  v.  Waldner, 
49  Oa.  316 ;  ^yxl8on  v.  Atlanta,  63  Oa,  291 ;  Massey  v.  Columbus,  75 
Ga.  65S;Sheats  v.  Rome,  92  Oa,  535  (17  S.  E.  922) ;  City  Council 
of  Augusta  v.  Tharpe,  113  Oa.  153  (38  S.  E.  389) ;  Idlett  v.  At- 
lanta, 123  Oa.  821  (51  S.  E.  709). 

5,  6.  The  plaintiff  alleged  that  he  was  free  from  fault  and  that 
the  defendant  was  negligent  in  failing  to  take  proper  precautions 
for  his  safety.  The  defendant  pleaded  that  it  had  taken  all  of  the 
precautions  which  ordinary  care  required,  and  that  the  plaintiff's 
injuries  were  the  result  of  his  own  failure  to  exercise  ordinary  dili- 
gence. The  plaintiff  testified,  that  he  did  not  know  the  rope  was 
across  the  street;  that  the  rope  was  of  about  the  same  color  as 
the  street,  and  for  this  reason  he  could  not  see  it;  that  he  was 
driving  his  machine  at  from  five  to  six  miles  an  hour :  that  he  did 
not  see  the  rope  until  he  approached  within  ten  or  twelve  feet  of 
it,  and  that  after  he  saw  it  he  did  everything  to  stop  his  machine 
before  striking  the  rope.  If  these  facts  were  to  be  believed,  the 
plaintiff  was  free  from  fault.  There  was  evidence  for  the  defend- 
ant that  the  rope  could  have  been  easily  seen  by  the  plaintiff  from 
15C  to  200  yards  before  he  reached  it,  that  it  was  a  large  rope  such 
as  was  customarily  used  for  the  purpose  of  closing  the  street  for 
repairs,  and  that  the  city  was  not  negligent  in  reference  to  the  mat- 
ter of  taking  proper  precautions  for  the  plaintiff's  protection. 
There  was  no  specific  plea  averring  that  the  plaintiff's  injuries  were 
due  to  an  accident.  After  the  jury  had  retired  they  were  recalled 
and  instructed  that  if  they  should  find  both  the  plaintiff  and  the 
defendant  free  from  fault,  he  could  not  recover  It  is  contended 
that  this  instruction  was  erroneous  because  there  was  no  plea  of 
accidental  injury,  and  it  is  urged  that  the  charge  was  particularly 
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harmful  because  given  disassociated  from  any  other  instructions 
and  after  the  jury  were  recalled  from  their  room.  It  is  very  clear 
that  there  was  ample  evidence  to  sustain  a  finding  by  the  jury  that 
neither  the  plaintiff  nor  the  city  was  lacking  in  ordinary  care. 
This  being  so,  the  theory  of  accident  was  involved  in  the  case,  and 
it  was  not  error  to  give  an  instruction  thereon.  Inasmuch  as  there 
was  no  specific  defense  of  accidental  injury,  the  judge  would  not 
have  been  compelled  to  give  «n  instruction  upon  this  theory,  cer- 
tainly not  in  the  absence  of  a  written  request,  but  he  had  a  right 
to  do  so,  and  the  fact  that  he  recalled  the  jury,  to  give  an  addi- 
tional instruction  omitted  from  his  general  charge,  will  not  be  held 
to  be  prejudicial  error. 

7.  During  the  trial  a  piece  of  rope  was  introduced  in  evidence 
by  the  city.  One  of  its  witnesses  testified  positively  and  unequivo- 
cally that  he  had  cut  this  piece  from  the  rope  which  was  stretched 
across  the  street,  and  with  which  the  plaintiff  came  in  contact  when 
he  was  injured.  There  was  testimony  in  behalf  of  the  plaintiff 
that  the  fragment  of  the  rope  introduced  in  evidence  was  cut  from 
another  rope,  and  that  the  one  actually  stretched  across  the  street 
was  smaller  and  of  a  darker  color  than  was  indicated  by  the  piece 
introduced  in  evidence.  One  of  the  grounds  of  the  motion  for  new 
trial  is  based  upon  the  alleged  newly  discovered  testimony  of  sev- 
eral witnesses  corroborating  the  plaintiff's  theory  in  reference  to 
the'  piece  of  rope  introduced  in  evidence  on  the  trial.  Opposed  to 
the  affidavits  of  this  witness  is  an  affidavit  of  the  witness  who  had 
testified  for  the  city,  reiterating  his  statement  that  he  had  cut  this 
piece  of  rope  from  the  rope  by  which  the  plaintiff  claimed  he  was 
injured.  There  were  affidavits  of  two  other  witnesses  for  the  city, 
tending  to  corroborate  the  affidavit  (A  tliis  witness.  The  alleged 
newly  discovered  evidence  was  manifestly  cumulative  and  impeach- 
ing in  its  character,  and  for  this  reason  was  not  cause  for  a  new 
trial. 

8-15.  Complaint  is  made  of  numerous  extracts  from  the  judge's 
charge,  which  are  set  forth  in  the  headnotes.  The  criticism  of  the 
charge  contained  in  the  9  th  headnote  is  directed  mainly  at  the  use 
of  the  language  in  the  concluding  portion  of  the  extract,  to  the 
effect  that  the  plaintiff  would  not  be  allowed  to  recover  if,  "by  tak- 
ing proper  precautions,"  he  could  have  avoided  the  consequences 
of  the  defendant's  alleged  negligence.     This  was  not  an  accurate 
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statement  of  the  rule,  but  when  the  charge  is  considered  all  to- 
gether, it  is  manifest  that  the  court  did  not  intend  in  this  instruc- 
tion, and  the  jury  could  not  have  understood  him  to  intend,  to 
hold  the  plaintiff  to  a  higher  degree  of  care  than  that  of  ordinaiy 
diligence.     The  language  used  by  the  trial  judge  was  an  exact 
quotation  from  W,  &  A.  R,  Co,  v.  Ferguson,  113  Ga.  713  (39  S.  E. 
306,  54  L.  R.  A.  802).     Having  instructed  the  jury  that  the  plain- 
tiff must  take  such  steps  as  an  ordinarily  prudent  person  would  have 
taken,  it  is  manifest  that  the  judge  meant  to  say  that  the  failure 
to  use  proper  precautions  would  be  equivalent  to  a  failure  to  exer- 
cise ordinary  diligence.     It  may   be   that  the  extract   from   the 
charge  quoted  in  the  15th  headnote  stated  the  rule  too  broadly, 
but  it  was  not  erroneous  .when  applied  to  the  facts  of  the  present 
case.     Certainly,  if  the  plaintiff  knew  the  rope  was  stretched  across 
the  street,  he  had  no  right  to  drive  his  automobile  into  the  rope  at 
any  rate  of  speed,  and  if  he  did  so,  be  was  guilty  of  such  negli- 
gence as  would  preclude  a  recovery.     Where  a  street  is  wholly  and 
entirely  obstructed  to  travel,  one  knowing  of  the  presence  of  such 
an  obstruction  would  not  have  a  right  to  use  the  street,  and  would 
be  guilty  of  negligence  if  he  attempted  to  do  so.     In  reference  to 
the  instruction  set  forth  in  the  8th,  10th,  and  11th  headnotes,  the 
complaint  is  that  the  court  should  not  have  instructed  the  jury 
that  it  was  necessary  for  the  plaintiff  to  do  any  acts  for  his  own 
protection,  but  should  have  left  the  jury  to  decide,  first,  whether 
or  not  the  plaintiff  should  have  done  an3rthing  under  the  circum- 
stances for  his  own  protection,  and,  secondly,  whether  the  things 
lie  did  were  such  as  would  have  been  done  by  an  ordinarily  pru- 
dent person  similarly  situated.     We  think  the  court  properly  in- 
structed the  jury,  as  a  matter  of  law,  tliat  it  was  necessary  for  the 
plaintiff  to  do  everything  that  an  ordinarily  prudent  person  would 
have  done,  under  the  same  circumstances,  to  protect  himself  from 
injury,  and  leave  to  their  decision  solely  the  question  whether  or 
not  the  plaintiff  had  done  those  things  which  ordinary  diligence 
required  him  to  do.     The  extract  from  the  charge  set  forth  in  the 
14th  headnote  contained  an  inaccurate  expression.     It  is  not  a 
correct  statement  of  the  law  to  say  that  when  a  party  puts  a  wit- 
ness on  the  stand,  he  is  bound  by  his  testimony.     The  trial  judge 
evidently  did  not  intend  his  language  to  have  the  meaning  which 
it  seems  to  carry  with  it.     Doubtless  the  judge  intended  simply  to 
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.  state  the  general  rule  that  a  party  can  not  impeach  his  own  witness 
unless  he  has  been  entrapped  by  the  witness.  Of  course,  a  party 
litigant  has  a  right  to  offer  a  witness  who  will  testify  to  a  different 
state  of  facts  from  those  disclosed  by  other  witnesses  offered  by  the 
same  party.  We  have,  however,  carefully  read  the  entire  charge 
of  the  trial  judge  in  this  case.  The  rules  of  law  applicable  to  the 
issues  made  by  tlie  pleadings  and  the  evidence  are,  in  the  main,  cor- 
rectly stated  in  it,  and  afford  the  plaintiff  no  just  cause  of  com- 
plaint. In  view  of  the  fact  that  the  verdict  was  abimdantly  sup- 
ported by  the  evidence,  and  taking  into  consideration  the  entire 
charge,  which  was  eminently  fair  to  both  sides,  it  will  not  be  held 
that  this  inaccurate  verbiage  in  the  extract  referred  to  requires  a 
reversal.  We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment overruling  the  motion  for  a  new  trial  will  be  affirmed. 

Judgment  affirmed. 


3808.     CRONHEIM  t;.  POSTAL  TELEGRAPH-CABLE  CO. 

1.  Where  a  check  is  indorsed  to  a  bank  "for  collection  and  credit  for 
deposit**  to  the  account  of  the  payee,  the  bank  is  the  agent  of  the  payee 
to  collect,  and  title  to  the  check  does  not  pass  to  the  bank,  in  the  ab- 
sence of  an  agreement  to  that  effect,  evidenced  otherwise  than  by  the 
language  of  the  indorsement. 

2.  Such  an  agency  may  be  revoked  by  the  payee  at  any  time  before  col- 
lection, and  may  be  terminated  by  instructing  the  bank  upon  which 
the  check  is  drawn  to  withhold  payment. 

3.  Following  the  decision  in  Schofield  Manufacturing  Co,  v.  Cochran,  119 
Ga.  901  (47  S.  E.  208),  where  the  owner  of  a  check  delivers  it  to  a 
bank  for  collection,  and,  before  the  proceeds  are  remitted,  the  bank 
fails  and  is  placed  in  the  hands  of  a  receiver,  the  owner  is  not  entitled 
to  priority  over  the  general  creditors  of  the  bank. 

4.  The  probability  that  the  drawer  of  a  check  given  in  settlement  of  a 
debt  will  request  the  drawee  to  withhold  payment,  when  instructed  so 
to  do  by  the  payee,  and  that  the  drawee  will  comply  with  such  re- 
quest, is  so  legally  certain  as  to  support  an  action  for  damages  against 
a  telegraph  company  for  failing  to  deliver  a  message  from  the  payee 
to   the   drawer,   containing  such   an   instruction. 

5.  The  petition  set  forth  a  cause  of  action,  and  should  not  have  been 
dismissed   on    demurrer. 

Decided  March  6,  1912. 

Action  for  damages;  from  city  court  of  Atlanta — Judge  Reid. 
September  19,  1911. 
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H.  Cronheim  brought  suit  against  the  telegraph  company,  mak- 
ing in  his  petition  substantially  the  following  allegations :  Plaintiff 
was  general  superintendent  of  the  insurance  department  of  the  su- 
preme lodge  of  the  Knights  of  Pythias  for  the  State  of  Georgia, 
and  had  an  ofiBce  in  the  city  of  Atlanta,  which  was  under  the  con- 
trol of  and  maintained  by  tlie  supreme  lodge  of  the  Knights  of 
Pythias.  On  December  20, 1907,  he  received  from  Carlos  S.  Hardy, 
general  secretary  of  the  supreme  lodge  of  the  Knights  of  Pythias 
in  the  city  of  Chicago,  III.,  a  certain  voucher-check,  in  the  follow- 
ing words  and  figures,  to  wit: 

"Supreme  Lodge  Knights  of  Pythias,  Insurance  Department. 
Voucher-Check  No.  H  1533.     Chicago,  111.,  12/18,  1907. 

To  H.  Cronheim,  Address,  Atlanta,  Ga. 

$1220. 

This  voucner-check  is  payable  in  current  funds  at  the  First 
National  Bank  of  Chicago,  when  receipted  in  accordance  with  direc- 
tions below. 

Advanced  on  a/c No $1220.00 

Approved  for  payment:  Carlos  S.  Hardy,  General  Secretary. 

Countersigned :  Sam'l  0.  Smart,  Auditor. 

Audit  No.  1070. 

Received  at  Atlanta,  Ga.,  (Date)  Dec.  20,  1907,  twelve  hundred 
twenty  and  no/100  dollars  ($1220.00),  in  full  payment  of  the  above 
accoimt. 
Account  No.  5 

Drawn  W.  0.  P.  H.  Cronheim. 

Before  signing  please  write  place  and  date  above. 

Directions:  This  receipt  must  be  dated  and  signed  by  the  party 
in  whose  favor  the  voucher-check  is  drawn,  and  in  exact  form  as 
given  above. 

(Endorsements  on  back  of  voucher-check.) 
No.  H.  1533. 

Supreme  Lodge  Knights  of  Pythias.  Insurance  Department. 
Date  12/18-07.     $1220.00 

Payable  at  The  First  National  Bank,  Chicago,  111.     No  protest. 

The  Neal  Bank,  Atlanta,  Ga. 

Paid  through  Chicago  Clearing-house  2-3  Dec.  23,  '07,  to  Central 
Trust  Company  of  Illinois. 
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Pay  to  any  bank  or  bankers,  or  order.  All  other  endorsements 
guaranteed.    Dec.  20-07.     The  Neal  Bank.*' 

On  December  20,  1907,  the  plaintiff  deposited  the  voucher-check 
in  the  oflBce  of  the  Neal  Bank  in  the  city  of  Atlanta,  "for  collec- 
tion.'* In  the  usual  and  ordinary  channels  the  check  proceeded 
from  the  office  of  the  Neal  Bank  to  the  Central  Trust  Company  of 
Illinois,  in  Chicago,  for  presentation  to  the  First  National  Bank 
of  Chicago  for  pa3rment.  On  December  21,  1907,  which  was  Satur- 
day, the  Neal  Bank  failed  and  closed  its  doors  for  business.  On 
December  23,  at  7.55  a.  m.,  the  plaintiff  filed  with  the  defendant 
company  in  Atlanta  a  telegram  of  which  the  following  is  a  copy: 
"Atlanta,  Ga.,  December  23,  *07,  to  Carlos  S.  Hardy,  1220  Man- 
hattan Building,  Chicago,  111.  Stop  payment  check  twelve  hun- 
dred twenty-two  dollars  sent  Dec.  statement  have  written. 
[Signed]  H.  Cronheim.**  It  is  alleged  that  this  telegram  referred 
to  the  voucher-check  hereinbefore  mentioned,  and  was  designed  to 
cause  the  addressee  to  instruct  the  First  National  Bank  of  Chicago 
to  refuse  payment  of  the  check  when  presented,  on  account  of  the 
failure  of  the  Neal  Bank.  At  the  time  this  message  was  left  with 
the  defendant's  agent  in  Atlanta,  attention  was  urged  by  the  plain- 
tiff to  its  importance,  and  to  the  consequences  that  would  be  suf- 
fered by  him  in  the  event  of  a  failure  to  transmit  it  promptly,  and 
the  agent  informed  petitioner  that  it  would  reach  its  destination 
in  about  thirty  minutes.  The  check  in  question  was  presented  to 
the  First  National  Bank  at  Chicago  by  the  Central  Trust  Company 
of  Illinois  at  12  o'clock,  noon,  December  23,  1907,  and  was  paid 
through  the  clearing-house  of  Chicago,  the  check  having  been  in- 
dorsed by  the  Neal  Bank  to  the  Central  Trust  Company.  The 
telegram  was  not  delivered  to  Carlos  S.  Hardy  until  2.05  p.  m., 
December  23,  1907,  having  been  negligently  delayed  in  delivery  by 
the  defendant.  Carlos  S.  Hardy,  the  general  secretary,  was  in  his 
office  at  the  address  referred  to  in  the  telegram,  during  the  whole 
of  December  23,  1907,  and  "would  have  stopped  payment  of  this 
said  voucher-check  by  the  First  National  Bank  of  Chicago  if  he 
had  received  said  petitioner's  message  at  any  time  prior  to  the  re- 
ceipt of  the  same,  to  wit,  December  23,  1907."  It  was  further  al- 
leged that  there  was  an  error  in  transmission  of  the  message,  both 
as  to  the  name  of  Carlos  S.  Hardy  and  as  to  the  place  for  delivery 
of  the  message,  as  well  as  in  the  name  of  the  sender,  and  it  is 
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averred  that  these  errors  in  transmission  contributed  to  the  delay 
in  delivery.  Plaintiff  was  individually  responsible  to  the  supreme 
lodge  of  the  Knights  of  Pythias  for  the  safe-keeping  and  distribu- 
tion of  all  funds  placed  in  his  hands  by  the  supreme  lodge.  He  was 
responsible  for  the  collection,  safe-keeping,  and  proper  distribution 
of  the  check,  and  no  loss  ensued  to  the  supreme  lodge  by  reason  of 
the  placing  of  the  check  in  the  Neal  Bank  for  collection  and  the 
failure  of  the  defendant  to  promptly  deliver  the  telegram,  but  the 
loss,  as  heretofore  set  forth,  was  sustained  by  the  plaintiff  individ- 
ually. The  Xeal  Bank  having  become  insolvent,  the  check  passed 
into  the  hands  of  the  receivers  of  the  bank,  and,  on  account  of  the 
gross  negligence  in  failing  to  deliver  the  message,  the  proceeds  of 
the  check  were  paid  to  the  order  of  the  Neal  Bank,  when,  by  ordi- 
narily prompt  and  careful  transmission  and  delivery  of  the  mes- 
sage, payment  could  have  been  legally  prevented ;  and  plaintiff  was 
forced  to  make  the  check  good  to  the  supreme  lodge  of  the  Knights 
of  Pythias.  Plaintiff  has  received  from  the  receivers  of  the  Neal 
Bank  three  payments  on  the  check,  as  follows:  March  20,  1908, 
$244 ;  October  20,  1908,  $244 ;  November  20,  1909,  $183,  making 
a  total  of  $671.  He  sues  for  the  difference  between  this  sum  and  the 
amount  of  the  voucher,  plus  interest,  claiming  the  right  to  recover 
the  sum  of  $862.32.  On  January  23,  1908,  within  sixty  days  from 
the  date  of  the  injury  and  damage  complained  of,  the  plaintiff  filed 
his  claim  against  the  defendant  for  the  sum  of  $1,220,  alleging  the 
same  to  be  due  him  as  damages  for  the  negligent  transmission  and 
delivery  of  his  message,  and  caused  said  claim  to  be  referred  to  the 
agency  of  the  defendant  in  the  city  of  Atlanta,  the  agency  which 
had  received  the  message  for  transmission  and  delivery,  and  the  de- 
fendant refused  to  pay  the  amount  claimed,  or  any  part  thereof. 

The  defendant  interposed  a  demurrer  to  the  petition,  upon  the 
following  grounds:  (1)  because  no  cause  of  action  is  set  forth; 
(2)  because  it  does  not  appear  how  the  plaintiff  became  legally 
liable  to  the  supreme  lodge  of  the  Knights  of  Pythias  for  tlie  pro- 
ceeds of  the  voucher;  (3)  because  it  appears  that  the  plaintiff  had 
a  preferential  claim  against  the  receivers  of  the  Neal  Bank,  and 
that  sufficient  funds  went  into  the  hands  of  the  receivers  to  pay  hia 
claim  in  full ;  (4)  because  it  appears  from  the  petition  that  the  right 
of  action  is  not  in  the  plaintiff.  The  defendant  specially  demurred 
to  the  averment  that  the  plaintiff  was  general  superintendent  of 
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the  insurance  department  of  the  supreme  lodge  of  the  Knights  of 
Pythias,  and  had  an  oflBce  in  the  .city  of  Atlanta,  which  was  main- 
tained and  controlled  by  the  supreme  lodge,  and  also  to  the  allega- 
tion that  the  telegram  had  been  negligently  held  by  the  defendant 
and  not  delivered  to  the  addressee  until  2.05  o'clock  p.  m.,  upon  the 
ground  that  these  allegations  were  impertinent.  The  defendant  de- 
murred also  on  the  ground  that  the  allegations  of  the  petition  did 
not  show  how  and  in  what  manner  the  plaintiff  became  legally  re- 
sponsible for  the  proceeds  ol  the  collection  of  the  check;  the  aver- 
ment in  reference  to  this  matter  being  alleged  to  be  vague,  indefi- 
nite, and  uncertain.  Special  demurrer  also  raised  the  point  that 
the  nature,  character,  and  details  of  the  claim  alleged  to  have  been 
filed  with  the  defendant  were  not  set  forth. 

In  response  to  the  demurrer  the  plaintiff  amended  his  petition 
as  follows:  The  check  described  in  the  petition  was  issued  to  the 
plaintiff  "as  an  advance  on  account  of  the  current  expenses  of  his 
oflBce"  as  general  superintendent  of  the  insurance  department  of 
the  supreme  lodge,  and  was  issued  for  the  purpose  of  paying 
"various  commissions  and  compensations  due  to  him  and  to  vari- 
ous and  divers  secretaries  of  local  branches  of  the  insurance  depart- 
ment of  the  supreme  lodge  Knights  of  Pythias  in  the  State  of  Geor- 
gia, under  his  employment  and  supervision,  for  soliciting  applica- 
tions from  members  of  the  order  of  Knights  of  Pythias  for  insur- 
ance in  said  department,  said  voucher-check  having  been  so  remit- 
ted and  entrusted  to  him  in  his  individual  name  and  capacity  by 
said  insurance  department,  supreme  lodge  Knights  of  Pythias,  for 
the  purposes  aforesaid."  Plaintiff  sustained  individual  loss  by  rea- 
son of  the  negligence  of  the  defendant,  both  on  account  of  being 
a  trustee  and  distributor  of  the  voucher-check  for  the  purpose  above 
mentioned,  and  because  of  his  ownership  thereof,  by  reason  of 
which  he  was  compelled  -to  make  the  same  good  to  the  insurance 
department  of  the  lodge.  The  original  petition  alleged  that  the 
voucher-check  was  deposited  in  the  Neal  Bank  for  collection.  By 
amendment  it  was  alleged  that  the  check  was  deposited  "for  col- 
lection and  credit  to  his  individual  account  with  said  Neal  Bank 
for  deposit.'^ 

The  trial  judge  passed  the  following  order:  "The  amendment 
makes  it  appear  that  the  check  was  deposited  for  credit  to  the 
plaintiff's  private  account  subject  to  his  check,  and  it  thus  became 
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the  property  of  the  bank,  and  he  had  no  right  to  stop  its  payment. 
He  sues  only  for  actual  damages.  The  general  demurrer  is  sus- 
tained and  the  plaintiffs  petition  dismissed,  with  judgment  against 
the  plaintiff  for"  costs.    The  plaintiff  excepted. 

Leon  C.  Oreer,  for  plaintiff. 

Anderson,  Felder,  Rountree  &  Wt7«on,  for  defendant. 

Pottle,  J.     (After  stating  the  foregoing  facts.) 

1,  2.  When  the  receipt  was  signed  by  the  plaintiff  the  voucher 
became  an  order  on  the  Chicago  bank  for  the  sum  expressed  in  its 
face.  The  voucher  recited  upon  its  face  that  it  was  payable  in 
current  funds  of  the  bank  when  the  receipt  was  signed.  When  the 
receipt  was  signed  the  voucher  had  all  of  the  incidents  of  a  check 
drawn  in  the  usual  form  upon  the  order  of  the  payee  and  indorsed 
by  him.  It  was  the  riglit  of  the  payee  to  divest  himself  of  the  title 
to  the  voucher  by  an  absolute  sale,  or  he  could  appoint  an  agent  to 
collect  and  remit  to  him  the  proceeds.  Ordinarily  banks  do  not 
buy  the  checks  of  their  customers  drawn  on  other  banks,  but  there 
is  no  legal  objection  to  their  doing  so.  Generally  checks  or  drafts 
of  this  kind  are  accepted  only  for  collection.  The  customer  may 
be  credited  with  the  paper,  or  he  may  be  credited  with  the 
amount  of  the  check  as  cash  (Bailie  v.  Augusta  Savings  Bank, 
96  Oa.  277,  21  S.  E.  717,  51  Am.  St.  R.  74);  but  even  in 
the  latter  case  it  is  well  settled  that  the  bank  does  not  for- 
feit the  right  to  charge  the  amount  back  to  the  customer  if  the 
check  is  dishonored.  1  Morse,  Banks  and  Banking  (4th  ed.),  §  187. 
Sometimes,  as  a  matter  of  accommodation  to  customers,  banks  do 
credit  as  cash  the  amount  of  foreign  checks  and  permit  the  depos- 
itor to  draw  immediately  against  the  credit ;  but  this  is  a  mere  mat^ 
ter  of  custom  or  practice,  which  can  of  course  be  departed  from  at 
any  time  and  in  any  case.  Generally  title  to  a  particular  check  de- 
postfed  in  a  bank  does  not  pass  out  of  the  depositor  until  the  pro- 
cee(&8  are  collected.  The  question,  like  all  other  questions  of  con- 
tract, depends  upon  the  intention  of  the  parties.  If  they  intend 
title  to  pass,  and  by  apt  words  enter  into  an  agreement  to  this  ef- 
fect, such  a  contract  will  be  given  le<ral  efficacy.  But  the  courts 
will  rather  presume  that  simply  the  relation  of  principal  and 
agent  was  created,  in  the  absence  of  clear  evidence  that  the  parties 
intended  that  the  relation  of  debtor  and  creditor  should  arise  im- 
mediately upon  the  deposit  of  the  check.    Where  a  draft  or  check 
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is  deposited  "for  collection/'  it  is  clear  that  the  title  does  not  pass. 
Central  Railroad  v.  First  National  Bank,  73  Oa,  383 ;  Neal  v.  Oray, 
124  Qa,  511  .(3),  (52  S.  E.  622).  Where  it  is.deposited  generally, 
upon  an  indorsement  in  blank,  and  nothing  more  appears,  it  will 
be  presumed  that  the  deposit  was  made  in  the  usual  course  of  busi- 
ness, and  that  the  depositor  intended  to  appoint  the  bank  as  his 
agent  to  collect  the  proceeds  and  deposit  them  to  his  credit.  Here 
the  voucher  was  left  "for  collection  and  credit  to  his  individual  ac- 
count with  said  Neal  Bank  for  deposit."  There  is  no  averment 
of  any  agreement  or  understanding  other  than  that  which  may  be 
implied  from  this  language.  There  is  no  allegation  that  at  the 
time  the  voucher  was  left  with  the  bank  the  plaintiff  was  credited 
with  the  amount  of  it  as  cash,  or  that  there  was  any  agreement  that 
he  was  to  be  allowed  to  draw  against  the  voucher,  or  any  previous 
course  of  dealing  by  which  he  liad  the  right  to  do  this,  or  that  he 
actually  did  so.  We  are,  therefore,  confined  to  the  language  of 
the  averment  above  quoted,  to  ascertain  the  intention  of  the  par- 
ties. So  dealing  with  the  case,  we  are  very  clear  that  title  did  not 
pass  from  the  plaintiff.  The  evident  meaning  of  the  averment  is 
that  the  plaintiff  appointed  the  bank  his  agent  to  collect,  and  that 
when  collected  the  proceeds  should  be  deposited  to  his  individual 
credit.  This  being  so,  the  plaintiff  had  the  right  to  control  the 
check  and  stop  its  payment.  The  agency  was  revocable  and  could 
be  terminated  at  the  plaintiff's  pleasure.  Indeed,  the  insolvency  of 
the  bank  before  the  collection  was  actually  made  terminated  the 
agency  and  the  bank's  right  to  proceed.  5  Cyc.  512.  But  unless 
terminated,  the  agency  continues  until  the  collection  is  made,  af- 
ter which  the  relation  of  debtor  and  creditor  arises.  In  Freeman  v. 
Exchange  Bank,  87  Ga,  45  (13  S.  E.  160),  a  check  was  indorsed 
"for  deposit  to  the  credit  of"  the  indorser.  It  was  held  that  the 
proceeds  of  the  check  in  the  hands  of  a  disinterested  bank  through 
whose  agency  the  collection  was  made  were  subject  to  garnishment 
as  assets  of  the  indorser.  We  quote  from  the  opinion  of  Mr.  Chief 
Justice  Bleckley:  "There  being  in  evidence  no  facts  extrinsic  to 
the  bill  itself  and  its  indorsements  to  throw  light  upon  the  question 
of  title,  we  are  not  to  be  understood  as  holding  that  such  facts  might 
not  exert  a  controlling  influence  on  the  question.  Indeed,  there 
is  authority  for  giving  them  such  effect  when  duly  proved.  A  de- 
posit of  paper  in  bank  by  a  customer,  he  indorsing  it  *  For  deposit,' 
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may  operate  to  clothe  the  bank  with  title  under  certain  circum- 
stances. National  Commercial  Bank  v.  Miller,  77  Ala.  168;  2 
Morse  on  Bank.  §  577.  But  the  general  rule  is,  that  by  a  restrictive 
indorsement  the  depositor  retains  the  title.  Bolles  on  Banks  and 
Depositors,  §  220."  In  Fourth  National  Bank  v.  Mayer,  89  Oa. 
108  (14  S.  E.  891),  it  was  held:  "Where  a  regular  customer  of 
a  bank  deposits  with  the  bank  his  draft  payable  to  his  own  order 
and  indorsed,  *  For  deposit  to  the  credit  of  *  the  drawer,  and  the 
same  is  entered  to  his  credit  on  the  books  of  the  bank  and  for- 
warded by  the  bank  to  another  bank  for  collection,  the  drawer,  by 
the  course  of  dealing,  having  the  right  to  check  against  such  de- 
posit and  in  fact  checking  against  it,  and  his  checks  being  honored, 
the  title  to  the  draft  passes  to  the  first  bank,  and  when  collected  by 
the  second,  the  proceeds  are  not  subject  to  garnishment  at  the  in- 
stance of  a  creditor  of  the  drawer,  such  proceeds  being  the  property, 
not  of  the  drawer  but  of  the  first  bank.  The  case  is  distinguishable 
from  C.  R.  R,  v.  First  Nat.  Bank,  73  Ga.  380,  and  Freeman  v.  Ex- 
change Bank,  87  Oa.  45  [13  S.  E.  160]."  We  are  of  the  opinion 
that  the  judgment  of  dismissal  can  not  be  sustained  upon  the 
ground  upon  which  it  was  placed  by  the  learned  trial  judge. 

3.  It  is  contended  that  the  demurrer  was  rightly  sustained  be- 
cause, under  the  facts  alleged,  the  plaintiff  was  a  preferred  creditor 
of  the  Neal  Bank,  and  could  have  avoided  any  loss  by  following 
the  fund  in  the  hands  of  the  receiver;  that  the  proceeds  of  the 
voucher  which  came  into  the  hands  of  the  receiver  was  a  trust  fund, 
and  that  a  court  of  equity  would  have  awarded  it  to  him  as  such. 
We  need  not  consider  whether  a  wrong-doer,  like  the  defendant  is 
admitted  by  the  demurrer  to  be,  can  raise  such  a  question.  There  is 
force  in  the  suggestion  that  one  who  has  wrongfully  occasioned  an- 
other damage  ought  not  to  be  heard  to  say,  after  the  damage  is  done, 
that  the  injured  party  should  have  sought  relief  in  another  proceed- 
ing and  against  another  party.  Whether  the  general  rule  that  an 
injured  party  is  bound  to  lessen  hia  damage  would  make  permissible 
a  defense  of  this  nature  we  need  not  inquire.  In  the  celebrated 
English  case  of  KnatchbuU  v.  Hallett,  13  Ch.  D.  696,  the  old  equity 
rule  that  either  the  property  misappropriated  by  a  faithless  agent  or 
its  proceeds  must  be  capable  of  identification,  before  equity  would 
impress  it  with  a  trust  in  favor  of  the  party  wronged,  was  enlarged 
and  extended  so  as  to  apply  to  a  case  where  money  held  by  a  person 
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in  a  fiduciary  character  was  paid  by  him  to  his  account  at  his 
banker^s ;  it  being  held  that  in  such  a  case  the  owner  of  the  mone}' 
could  follow  it  and  have  a  charge  on  the  balance  in  the  banker's 
hands.  This  modem  doctrine  has  been  followed  by  some  of  the 
American  courts  and  applied  to  a  fund  collected  by  an  insolvent 
bank  as  agent  for  another.  See  5  Cyc.  512;  3  Am.  &  Eng.  Enc. 
Law  (2d  ed.),  805;  2  Morse,  Banks  &  Banking  (4th  ed.),  §  590; 
State  V.  Edwards,  61  Neb.  181  (85  N.  W.  43,  52  L.  R.  A.  858). 
But  the  rule  is  settled  otherwise  for  us  by  the  Supreme  Court.  In 
Tiedeman  v.  Fertilizer  Co.,  109  Oa.  661  (34  S.  E.  999),  it  was  held : 
"Where  the  owner  of  notes  placed  the  same  in  the  hands  of  an- 
other for  collection,  and  the  bailee,  having  made  collections,  failed 
to  remit  the  proceeds,  the  claim  of  the  owner  of  the  money  col- 
lected was,  in  a  general  sense,  in  the  nature  of  a  fiduciary  debt,  but 
not  such  an  one  as  entitled  him  to  a  priority  over  the  claims  of 
general  creditors  in  the  distribution  of  the  assets  of  the  bailee  who 
had  become  insolvent "  Ober  v.  Cochran,  118  6a.  396  (45  S.  E. 
382,  98  Am.  St.  R.  118),  is  to  the  same  effect.  But  it  is  said  that 
the  rule  announced  in  these  cases  should  not  be  applied  where  the 
bank  became  insolvent  before  the  collection  was  made  and  the  fund 
was  paid  over  to  the  bank^s  receiver.  In  such  a  case  it  is  urged  that 
the  fund  is  an  asset  of  the  depositor  in  the  custody  of  the  court,  the 
depositor  never  having  become  a  creditor  of  the  bank,  and  the 
agency  to  collect  having  been  terminated  by  the  insolvency  of  the 
bank;  that  the  receiver  has  no  right  to  mingle  the  fund  with  the 
general  assets  of  the  insolvent  bank,  but  should  hold  it  as  a  trust 
fund  to  be  paid  over  to  the  depositor  upon  demand.  There  is 
much  in  this  argument  to  commend  it.  The  particular  fund  is  in 
gremio  legis,  and  collected  by  the  receiver  as  a  special  fund,  in 
consummation  of  the  agency  of  the  bank,  which  has  been  termi- 
nated by  its  insolvency.  The  receiver  is  not  bound  to  accept  the 
fund;  and  if  he  does  so,  it  would  seem  to  be  equitable  and  right 
for  him  to  pay  it  over  intact  to  jthe  person  who  employed  the  bank 
to  make  the  collection.  But  in  Schofield  Manufacturing  Co,  v. 
Cochran,  119  Oa.  901  (47  S.  E.  208),  the  bank  failed  and  was 
placed  in  the  hands  of  a  receiver  before  the  money  was  returned, 
and  it  was  held  that  the  owner  of  the  draft  which  was  thus 
collected  was  not  entitled  to  priority  over  general  creditors.    This 


Digitized  by  VjOOQ IC 


App.]  MARCH  TERM,    1912.  725 

decision  settles  this  question  adversely  to  the  contention  of  the  de- 
fendant in  error. 

4.  It  is  contended  that  the  judgment  dismissing  the  ^titior 
should  be  affirmed  because  the  plaintiff's  claim  for  damages  is  de- 
pendent upon  a  speculative  or  contingent  event,  which  is  not  so 
legally  certain  as  to  authorize  a  recovery  against  the  defendant.  In 
other  words,  it  is  said  that  the  allegation  in  the  petition  that  the 
addressee,  Carlos  S.  Hardy,  would  have  stopped  payment  of  the 
check  had  the  message  been  promptly  delivered  is  an  averment  as  to 
the  happening  of  an  event  uncertain  and  speculative.  The  rule  ap- 
plicable in  such  cases  is  thus  stated  in  the  Cyclopedia  of  Law  and 
Procedure,  vol.  37,  p.  1758 :  "The  loss  is  not,  in  the  eye  of  the  law, 
the  proximate  consequence  of  the  telegraph  company's  negligence 
in  a  case  where,  even  if  the  company  had  performed  its  duty,  there 
can  be  no  legal  certainty  that  the  loss  would  not  still  have 
occurred  or  the  object  of  the  message  have  been  defeated.  Thus,  if 
the  happening  or  preventing  of  the  loss,  even  though  the  telegraph 
company  had  performed  its  duty,  would  still  have  been  dependent  on 
a  speculative  or  contingent  future  event,  or  on  the  voluntary  action 
or  inaction  of  the  other  party  to  the  message,  or  of  plaintiff  him- 
self, or  of  a  third  party,  where  there  was  no  obligation  on  the  part 
of  such  party  to  act  or  not  to  act,  it  can  not  be  said  with  legal  cer- 
tainty that  the  loss  was  the  result  of  the  telegraph  compan/s  negli- 
gence." This  rule  has  been  applied  in  a  great  variety  of  cases. 
For  instance,  where  a  suit  was  brought  against  a  telegraph  company 
for  damages  on  account  of  the  failure  of  the  plaintiff  to  complete 
a  contract  referred  to  in  the  message,  it  was  said  that  before  the 
plaintiff  could  recover  it  must  be  said  "with  legal  certainty  that 
if  that  telegram  had  been  delivered,  there  would  have  been  an  actual 
contract;  for  if  a  contract  had  not  ensued,  the  company  would 
clearly  not  be  liable.  We  everywhere  come  across  the  rule  that 
damages  must  not  be  contingent  and  conjectural.  I  do  not  here 
mean  a  conjectural  process  of  fixing  the  mere  amount  of  damages ; 
but  I  mean  that  we  can  not  fix  damages  upon  a  party  as  guilty  of 
wrong  upon  a  cause  or  basis  resting  on  a  contingency,  upon  an 
event  that  might,  or  might  not,  have  happened.  We  can  not  say 
that  the  proposal  of  the  lumber  company  would  have  been  ac- 
cepted.'' Beatty  v.  Telegraph  Co.,  52  W.  Va.  414  (44  S.  E.  311). 
To  the  same  effect,  see  Tanning  Co.  v.  Telegraph  Co.,  143  N.  C.  376 
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(55  S.  E.  777).  The  rule  was  applied  in  favor  of  the  telegraph 
company  in  a  case  where  it  was  sued  for  damages  for  failing  to  de- 
liver a  message  to  a  witness  summoned  to  testify  in  a  pending  ac- 
tion. It  was  held  that  the  claim  of  the  plaintiff  that,  if  the  witness 
had  been  present,  he  would  have  won  his  case  was  too  speculative 
to  be  the  basis  of  damages.  Martin  v.  Telegraph  Co.,  18  Wash.  260 
(51  Pac.  376).  Claim  for  damages  was  also  denied  in  a  case  where 
the  company  failed  to  deliver  a  message  to  a  son,  announcing  the 
illness  of  his  father,  the  claim  being  predicated  upon  the  theory 
that  if  the  message  had  been  delivered,  the  son  would  have  reached 
his  father^s  bedside  before  his  death  and  would  have  recieved  from 
him  a  donation.  The  court  held  that  such  a  loss  as  claimed  by  the 
plaintiff  could  not  have  been  contemplated  when  the  message  was 
delivered.  Chapman  v.  Telegraph  Co.,  90  Ky.  265  (13  S.  W.  880). 
In  Western  Union  v.  Crall,  39  Kan.  580  (18  Pac.  71D),  it  was  held 
that  damages  could  not  be  recovered  on  account  of  loss  of  anticf- 
pated  gain  based  upon  the  probability  of  the  plaintiff^s  horse  being 
able  to  win  prize  purses  at  a  trotting  race.  In  Walser  v.  Telegraph 
Co.,  114  N.  C.  440  (19  S.  E.  366),  it  appeared  that  the  comptroller 
of  the  currency  sent  a  telegram  to  the  plaintiff,  inquiring  if  he 
would  accept  the  receivership  of  a  certain  bank  at  a  compensation 
mentioned  in  the  telegram.  It  was  held  that  the  plaintiff  could  not 
recover  damages  for  the  non-delivery  of  the  message,  inasmuch  as, 
even  if  he  had  accepted  the  offer,  the  government  was  under  no  legal 
obligation  to  appoint  him,  and  that  for  this  reason  the  damages 
were  too  remote  and  rested  upon  an  event  too  uncertain.  So  in  a 
case  where  a  telegram  was  sent  requesting  the  shipment  by  express 
of  four  gallons  of  whisky,  the  plaintiff  was  not  allowed  to  recover, 
because  there  was  no  evidence  that  the  whisky  would  have  been 
sent  if  the  error  in  the  transmission  of  the  message  had  not  been 
made.  Newsome  v.  Telegraph  Co.,  137  N.  C.  513  (50  S.  E.  279). 
See  also  Smith  v.  Telegraph  Co.,  83  Ky.  104  (4  Am.  St.  R.  126)  : 
McColl  V.  Telegraph  Co.,  44  New  York  Superior  Ct.  487.  In 
Clay  V.  Western  Union  Telegraph  Co.,  81  Oa.  285  (6  S.  E.  813, 
12  Am.  St.  R.  316),  the  plaintiff  alleged  that,  by  the  negligence  of 
the  company,  a  telegram  sent  to  him  was  not  delivered  in  time  for 
him  to  make  a  trade,  whereby  he  lost  a  certain  sum  which  he  would 
have  made  as  profits  if  he  had  received  the  telegram  at  the  proper 
time.     The  plaintiff  was  an  undertaker,  and  the  telegram  was  a 
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direction  for  him  to  meet  a  certain  train,  to  arrange  for  the  ship- 
ment of  the  remains  of  the  person  named  in  the  telegram.  The 
court  held  that  by  the  failure  of  the  company  to  deliver  the  message 
the  plaintiff  lost  a  mere  opportunity  or  possibility  to  make  some- 
thing, and  the  judgment  dismissing  the  petition  on  general  de- 
murrer was  sustained.  See,  also,  Western  Union  Telegraph  Co,  v. 
Watson,  94  Oa,  202  (21  S.  E.  457,  47  Am.  St.  R.  151) ;  Bashinsky  v. 
Western  Union  Telegraph  Co.,  1  Oa,  App,  761  (58  S.  E.  91).  In 
the  case  last  referred  to,  the  plaintiffs  alleged  that  by  the  failure 
of  the  defendant  to  deliver  a  message  they  lost  a  contract  under 
which  they  would  have  made  certain  commissions.  Judge  Russell, 
speaking  for  the  court,  said :  "  It  can  not  be  seen,  from  the  alle- 
gations of  the  petition,  how  the  plaintiffs  were  damaged.  No  right 
to  recover  damages  is  alleged.  It  is  nowhere  distinctly  alleged  that 
the  plaintiffs  had  a  contract  with  the  sender  of  the  message.  On 
the  contrary ,  from  the  distinct  averment  in  the  fourth  paragraph  of 
the  petition,  that  they  *  would  have  been  able  to  have  made  the 
contract,'  etc.,  it  can  only  be  inferred  that  they  did  not  have  such 
a  contract  as  would  have  bound  the  sender  of  the  message.  They 
lost  nothing  but  a  chance  to  make  something.  It  was  a  ease  of 
lost  opportunity,  but  the  plaintiffs  were  in  the  same  condition  after 
receiving  the  telegram  as  they  were  before,  except  the  expense  of 
their  reply,  which  was  sent  '  at  a  venture.'  It  is  averred  that  if 
the  plaintiffs  had  received  the  telegram  in  time,  they  would  have 
made  $1,999.99.  They  might  have  done  this  if  they  had  been  able 
to  make  the  contract,  or  they  might  not.  No  contract  is  set  out.'' 
See  also  Richmond  Mills  v.  Western  Union  Telegraph  Co,,  123  Oa. 
216  (51  S.  E.  290),  where  the  telegram  which  the  defendant  failed 
to  deliver  contained  a  mere  proposal  to  sell  goods.  It  was  held  that 
the  claim  of  the  plaintiff,  that  if  the  message  had  been  delivered,  the 
purchaser  would  have  accepted  and  they  would  have  made  certain 
profits,  rested  upon  an  event  too  uncertain  to  authorize  a  recovery. 
In  Capers  v.  Western  Union  Telegraph  Co.,  71  S.  C.  29  (50  S.  E. 
537),  the  right  to  recover  damages  for  the  failure  of  the  defendant 
to  deliver  a  message  in  time  to  have  moiiey  deposited  in  a  bank  to 
pay  a  check  was  denied  upon  the  ground  that  the  plaintiff  failed  to 
allege  "  that  the  addressee  would  have  delivered  the  money  in  time 
to  the  person  designated  to  convey  it  to  the  bank,  arid  that  such 
perpon  would  have  conveyed  it  in  time." 
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We  recognize  the  soundness  of  these  decisions  and  the  correctness 
of  the  general  rule  therein  announced,  but  we  do  not  think  this  rule 
is  applicable  to  the  facts  of  the  present  case.  If  one  owes  another 
money,  it  is  his  duty  to  seek  him  out  and  pay  him  in  legal  tender. 
If  the  creditor,  for  the  mere  accommodation  of  the  debtor,  accepts 
the  latter^s  personal  check  drawn  upon  a  foreign  bank,  the  creditor 
has  the  right  to  appoint  an  agent  to  collect  this  check.  The  de- 
livery of  the  check  to  the  creditor  does  not  satisfy  the  debt,  unless 
expressly  so  accepted.  The  obligation  of  the  debtor  continues  until 
the  check  is  actually  paid.  The  creditor  has  a  right  to  revoke  the 
agency  to  collect,  and,  if  he  appoints  a  faithless  agent  and  under- 
takes to  revoke  the  agency,  it  is  the  duty  of  the  debtor  to  co-operate 
with  the  creditor  in  the  revocation  of  tlie  agency ;  and  if  the  debtor 
received  from  the  creditor  a  telegram  requesting  him  to  stop  pay- 
ment of  the  check,  and  he  should  fail  to  do  so,  and  the  money  should 
be  misappropriated  by  the  agent  appointed  to  collect,  the  debt 
would  not  be  satisfied  and  the  debtor  would  still  be  liable  to  the 
creditor.  This  being  true,  the  debtor  would  be  under  a  legal  obliga- 
tion to  stop  payment  of  the  check.  The  court  will  not  assume,  as  a 
matter  of  law,  in  such  a  case,  that  the  debtor  would  not  comply  with 
this  obligation  imposed  upon  him,  but,  on  the  contrary,  will  presume 
that  he  would  have  done  what  the  law  would  require  him  to  do  in  or- 
der to  relieve  himself  from  liability.  The  allegation  in  the  peti- 
tion is  that  the  person  to  whom  the  message  was  addressed 
woidd  have  stopped  payment  of  the  check.  If  this  person  had  been 
under  no  obligation  to  stop  pa3anent,  but  a  mere  outsider,  the 
plaintiff  would  have  stated  no  cause  of  action;  because  in  that 
case  the  person  to  whom  the  message  was  sent  might  or  might  not 
have  complied  with  the  request,  would  have  been  under  no  obligation 
to  do  so,  and  the  court  would  not  presume  that  he  would  have 
done  so.  The  possibility  of  his  complying  with  the  request  in  such 
a  case  would  have  been  too  uncertain  and  contingent  to  form  the 
basis  of  a  recovery.  But  we  think  the  case  is  altogether  different 
where  the  person  to  whom  the  message  is  sent  is  the  one  who  drew 
the  check  and  who  owed  the  money,  and  who  was,  therefore,  under 
a  legal  obligation  to  take  the  necessary  steps  to  save  himself  from  ^ 
loss.  See  generally,  on  this  subject.  Western  Union  Telegraph  Co, 
V.  Ford,  8  Oa.  App.  514  (70  S.  E.  65),  s.  c.  ante,  606  (74  S.  E.  70). 

5.     But  it  is  contended  that  Hardy,  the  person  to  whom  the  tele- 
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gram  was  addressed,  was  not  such  a  debtor  of  the  plaintiff  as  to 
place  him  under  any  legal  obligation  to  comply  with  the  request 
contained  in  the  telegram.  Under  the  allegations  of  the  petition, 
the  amount  of  money  named  in  the  voucher  was  due  to  the  plain- 
tiff, to  be  used  by  him  for  the  purpose  mentioned  in  the  petition. 
Hardy  was  the  custodian  of  the  fund  out  of  which  this  money  was 
to  be  paid.  He  had  a  right  to  withdraw  the  fund  by  check.  It 
was  his  duty  as  an  agent  of  the  supreme  lodge  of  the  Knights  of 
Pythias,  and  as  custodian  of  the  fund,  to  pay  over  this  amount  of 
money  to  the  plaintiff.  Now,  suppose  the  message  had  been 
promptly  delivered  to  Hardy  and  he  had  negligently  failed  to 
notify  the  Chicago  bank  to  withhold  payment  of  the  check.  Is  it 
not  clear  that  Hardy  would  have  been  personally  responsible  for 
the  loss  of  this  money?  A  corporation  acts  only  through  its 
agents,  and  if  one  of  its  agents,  by  negligent  inaction,  causes  the 
corporation  to  sustain  a  loss,  the  agent  would  be  liable  to  the  cor- 
poration. It  is  also  true  that  if  this  agent,  by  his  negligence,  causes 
third  persons  to  sustain  loss,  the  agent  would  be  individually  re- 
sponsible to  the  party  injured.  We  think,  therefore,  that  under  the 
allegations  of  the  petition  the  case  stands  just  as  though  it  were  a 
transaction  between  an  ordinary  creditor  and  an  ordinary  debtor. 

The  fact  that  the  telegram  was  addressed  to  Hardy  as  an  indi- 
vidual makes  no  difference.  It  is  said  that  as  an  individual 
Hardy  had  no  right  to  stop  payment  on  the  check,  but  could  have 
done  80  acting  only  in  his  capacity  as  an  officer  of  the  supreme 
lodge  of  the  Knights  of  Pythias.  We  think  it  is  entirely  immate- 
rial that  the  message  was  not  addressed  to  him  in  his  official  ca- 
pacity. Hardy  as  an  officer  and  Hardy  as  an  individual  were  one 
and  the  same  man.  If  he  had  received  the  telegram  as  an  individ- 
ual, in  all  probability  he  would  have  taken  whatever  action  was 
necessary  and  proper  as  an  officer  of  the  lodge  to  stop  payment  of 
the  check.  If  the  plaintiff  had  met  Hardy  on  the  street  and  re- 
quested him  to  stop  payment  of  the  check,  it  certainly  would  not 
have  been  necessary  to  address  him  expressly  as  general  secretary  of 
the  supreme  lodge  of  the  Knights  of  Pythias,  nor  was  it  necessary  to 
incorporate  his  official  title  in  the  telegram. 

It  is  further  contended  that  if  there  is  any  right  of  action  at 
all,  it  is  in  the  supreme  lodge  of  the  Knights  of  Pythias,  and  not 
in  the  plaintiff;  that  it  appears  from  the  allegations  of  the  peti- 
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tion  that  the  money  belonged  to  the  Knights  of  Pythias,  and  not 
to  the  plaintiff,  and  that  he  was  the  mere  agent  of  the  lodge  to  dis- 
burse the  fund.  The  petition  alleges,  that  the  plaintiff  was  in- 
dividually responsible  to  the  supreme  lodge  of  the  Kjiights  of  Py- 
thias for  the  safe-keeping  and  proper  distribution  of  the  voucher- 
cheek  deposited  with  the  Neal  Bank;  that  no  loss  ensued  to  the 
supreme  lodge  by  reason  of  the  failure  of  the  plaintiff  to  receive  the 
proceeds  of  the  check,  and  that  the  plaintiff  alone  was  responsible 
for  its  loss,  and  that  he  had  in  fact  made  the  same  good  to  the  su- 
preme lodge.  We  think  these  allegations  were  sufficient  to  show 
that  the  plaintiff  was  authorized  to  bring  suit  in  his  own  name. 
He  avers,  that  he  was  responsible  to  the  supreme  lodge  for  the  safe- 
keeping of  the  money ;  that  the  loss  was  occasioned  by  the  act  of  the 
agent  whom  he  appointed  to  collect  the  money,  and  that,  recogniz- 
ing his  liability,  he  in  fact  paid  to  the  supreme  lodge  the  amount 
of  the  check.  Under  these  allegations  the  plaintiff  had  a  right 
to  maintain  the  action.  Our  conclusion  is  that  the  demurrer  was 
not  well  taken,  and  that  the  court  erred  in  dismissing  the  petition. 

Judgment  reversed. 


3810.     COOPER  V.  BROWN,  Governor. 

1.  When  the  principal  in  a  criminal  recognizance,  conditioned  for  his 
appearance  to  answer  a  specific  criminal  charge  therein  designated,  is 
thereafter  arrested  for  an  entirely  distinct  offense,  and,  being  found 
guilty  of  the  latter  offense,  is  delivered  into  the  custody  of  the  State, 
to  serve  a  term  upon  the  public  works  in  accordance  with  the  sentence 
of  a  court  of  competent  jurisdiction  of  this  State,  the  sureties  on  the 
bond  are  released.  The  release  of  the  sureties  from  future  liability 
arises  from  their  inability  to  produce  their  principal  to  answer  the 
charge,  caused  by  the  act  of  the  State  in  assuming  a  custody  of  their 
principal  to  which  they  were  theretofore  entitled. 

2.  The  case  is  not  affected  by  the  fact  that  the  principal  in  the  ap- 
pearance bond  escaped  from  the  chain-gang  after  he  had  entered  upon 
the  service  of  his  sentence.  When  the  State  took  him  into  custody 
to  serve  the  sentence  of  the  court,  the  obligation  of  the  sureties  was 
annulled,  and  no  act  of  the  principal  or  of  the  sureties  could  revive  it. 

Decided  March  6,  1912. 

Forfeiture  of  recognizance;  from  city  court  of  Houston  county — 
Judge  Brunson.     October  20,  1911. 
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R.  iV.  Holtzelaw,  for  plaintiff  in  error. 

R,  E,  Brown,  solicitor,  contra. 

Russell,  J.  The  single  question  presented  by  this  record  is 
wliether  a  judgment  absolute  upon  a  criminal  recognizance  can 
properly  be  entered  against  the  plaintiff  in  error,  who  signed  it  as 
security.  As  appears  from  the  record  and  from  the  agreed  state- 
ment of  facts,  Cooper  signed  an  appearance  bond  as  surety  of  Peter 
Searcy,  conditioned  for  the  appearance  of  the  said  Searcy  to  an- 
swer an  indictment  for  a  misdemeanor.  The  indictment  and  the 
bond  were  transferred  to  the  city  court  of  Houston  county,  and 
thereafter,  the  principal  failing  to  appear,  a  rule  nisi  was  granted 
and  scire  facias  issued  thereon  on  May  18,  1911.  On  June  13,  1911, 
Searcy,  the  principal,  was  arrested  by  the  sheriff  of  Dooly  county, 
and  was  confined  in  the  conunon  jail  of  Dooly  county  until  June 
15,  when  he  pleaded  guilty  to  a  misdemeanor  in  tlie  city  court  of 
Vienna,  and  was  sentenced  to  pay  a  fine  of  $75  and  costs,  or,  in  de- 
fault thereof,  to  serve  twelve  months  on  the  chain-gang  of  Dooly 
county.  On  June  15,  1911,  Searcy  was  delivered  to  the  warden 
in  charge  of  the  chain-gang  of  Dooly  county,  and  was  in  4he  chain- 
gang  until  July  5,  1911,  when  he  escaped,  and  he  has  not  been 
retaken.  The  warrant  under  which  Searcy  was  arrested  on  June 
13,  1911,  was  for  a  misdemeanor— cheating  and  swindling — com- 
mitted in  Dooly  county,  (ieorgia.  The  sheriff  of  Dooly  county  had 
knowledge  that  Searcy  was  wanted  in  Houston  county,  to  answer  to 
the  indictment  for  misdemeanor,  before  he  was  arrested  under  the 
warrant  for  cheating  and  swindling  in  Dooly  county.  Upon  this 
statement  of  facts  the  judge  of  the  city  court  of  Houston  county  en- 
tered a  judgment  absolute  against  Cooper,  as  surety,  upon  the  recog- 
nizance; and  error  is  assigned  upon  the  rendition  of  this  judg- 
ment. 

The  ruling  in  West  v.  Colquitt,  71  (7a.  559,  is  cited  by  counsel  for 
both  parties  in  this  case.  In  that  case  it  was  held,  that  "Where  one 
has  been  arrested  and  given  bond  to  answer  for  a  criminal  offense, 
tlie  sureties  on  such  recognizance  are  not  discharged  by  the  subse- 
quent arrest  of  their  principal  on  another  charge,  and  the  giving 
of  a  bond,  with  other  sureties,  to  answer  therefor.  If  the  State 
should  keep  him  in  continued  custody,  so  as  to  render  his  produc- 
tion easy  for  it,  but  impossible  for  the  sureties,  they  would  be  re- 
lieved, but  the  mere  temporary  restraint  prior  to  the  giving  of  the 
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second  bond  wotfld  not  work  a  discharge."  Really  the  precise  ques- 
tion then  presented  to  the  Supreme  Court,  as  stated  by  Chief  Jus- 
tice Jackson,  was  whether,  after  sureties  had  obligfited  themselves  to 
produce  the  defendant  to  answer  for  an  offense,  they  were  discharged 
by  a  secoiid  arrest,  for  a  different  offense,  and  the  giving  of  bail 
thereon.  As  to  this  the  court  held  that  the  facts  would  not  entitle 
the  sureties  on  the  first  bond  to  be  discharged.  In  reasoning  on  the 
fundamental  provisions  of  the  constitution  of  the  United  States  and 
the  constitution  of  this  State,  by  which  the  right  to  give  bail  was 
granted  to  every  citizen,  the  learned  Chief  Justice  discusses  the 
question  at  some  length,  and  says,  that  "When  the  bail  agree 
to  produce  their  principal  at  court,  they  do  so  in  full  view  of  the 
fact  that  the  principal  may  commit  another  offense,  and  may  give 
bail  for  that,  under  another  arrest;  and  that,  because  they  have 
agreed  to  produce  his  body  to  answer  for  the  first  offense,  the  State 
does  not  bargain  with  them  not  to  arrest  him  if  he  sins  again,  and 
then,  that  her  highest  law  guarantees  to  him  the  right  to  give  other 
bail  to  answer  that.  The  State  does  an  act  perfectly  lawful,  when 
she  so  arrests  him  for  a  second  offense."  This  really  concludes  the 
ruling  upon  the  point  actually  before  the  court.  What  immediately 
follows  is  an  opinion  as  to  the  law  under  a  supposable  case  not  then 
before  the  court,  and  therefore,  in  strictness,  is  mere  obiter.  How- 
ever, the  reasoning  seems  to  us  so  unanswerable  that,  in  the  light  of 
what  is  said  by  the  Supreme  Court  in  Buffington  v.  Smith,  58  Go. 
341,  and  Hartley  v.  Colquitt,  72  Oa.  352,  we  shall  adopt  the  view 
of  the  learned  Chief  Justice  upon  the  point  which  is  now  squarely 
presented  to  us.  Treating  of  such  a  state  of  facts  as  those  now 
before  us,  Chief  Justice  Jackson  says:  "If  she  [the  State]  should 
keep  him  [the  principal]  in  her  own  custody,  of  course  the  bail  in 
the  first  case  would  be  discharged;  because  she  could  produce  him, 
but  they  could  not ;  and  it  would  be  against  all  reason  to  punish  the 
sureties  for  what  she  did,  and  by  so  doing  prevent  them  from  keep- 
ing their  bargain  with  her,  and  when  all  reason  for  the  bail  ceased, 
because  she  had  the  man  in  her  own  jail  or  her  own  penitentiary." 
As  ruled  by  the  Supreme  Court  in  Smith  v.  Kitchens,  51  Oa,  159, 
Cooper,  the  security  in  the  recognizance  now  before  us  can  not  be 
charged  with  the  escape  of  Searcy  from  the  chain-gang  of  Dooly 
county.  While  the  defendant  is  out  on  bond,  he  is,  in  contempla- 
tion of  law,  in  the  custody  of  his  bail.    Hartley  v.  Colquitt,  72  Oa. 
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352.  When  the  bail  signed  the  bail  bond  the  law  placed  the  prin- 
cipal in  his  custody.  He  could  have  arrested  him  and  delivered  him 
to  the  sheriff  at  any  time.  Clark  v.  Gordon,  82  Ga.  613  (12  S.  E. 
648)  As  Searcy,  the  principal,  did  not  appear  in  conformity  with 
his  obligation,  the  rule  nisi  and  scire  facias  thereupon  properly  is- 
sued, and  if  no  action  on  the  part  of  the  State  had  intervened,  and 
the  principal  failed  to  appear  at  the  next  term  of  the  court,  a 
judgment  absolute  would  have  followed  necessarily.  In  Dennard  v. 
State,  2  Ga.  137,  as  well  as  in  Roberts  v.  Gordon,  86  Ga.  386  (12 
S.  E.  649),  the  court  was  dealing  in  each  instance  with  a  bond 
which  required  the  defendant  to  answer  the  same  charge  for 
which  he  was  sentenced ;  and  in  that  respect  these  cases  differ  from 
the  case  at  bar,  in  which  the  bond  which  is  sought  to  be  finally  for- 
feited has  no  connection  with  the  offense  for  which  the  principal  in 
the  bond  was  sentenced;  but  in  our  opinion  the  principle  which 
controlled  the  rulings  in  the  Dennard  and  Roberts  cases,  supra, 
must  be  applied  in  the  instant  case;  for  the  reason  that  Searcy, 
Cooper^s  principal,  was  taken  as  completely  from  his  control  and 
custody,  and  placed  as  completely  within  the  power  of  the  State  of 
Georgia,  when  the  sheriff  of  Dooly  county,  and  later  the  warden 
of  the  chain-gang,  became  his  custodian,  as  if  he  had  been  placed 
in  the  custody  of  the  sheriff  of  Houston  county  by  Cooper's  sur- 
rendering  him,  or  by  an  order  from  the  court,  requiring  him  to  be 
rearrested.  In  Roberts  v.  Gordon,  supra.  Chief  Justice  Bleckley 
says:  "There  can  be  no  doubt  that  as  soon  as  the  sentence  was 
pronounced,  the  sheriff,  and  not  the  bail,  was  the  proper  custodian 
of  the  convict  The  legal  effect  of  the  sentence  was  equivalent  to 
a  special  order  directing  the  sheriff  to  hold  him  in  custody.  This 
being  so,  it  was  not  necessary  to  enter  an  exoneretur  on  the  minutes 
of  the  court  in  order  to  discharge  the  bail.  The  sentence  itself  op- 
erated as  an  exoneretur.  The  Governor  v.  Kemp,  12  Ga.  466."  In 
Smith  V.  Kitchens,  supra,  where  it  was  held  that  the  lower 
court  was  right  in  discharging  the  securities  in  a  case  in  which  the 
principal  on  a  prior  appearance  bond  taken  by  a  justice  of  the  peace 
was  arrested  imder  a  bench  warrant,  and  remained  in  the  custody 
of  the  sheriff  until  he  escaped  during  the  trial,  Judge  McCay,  af- 
ter saying  it  would  be  a  very  bad  public  policy  to  treat  the  bond 
given  by  the  defendant  before  a  magistrate  as  inhibiting  the  judge 
of  the  superior  court,  even  after  or  before  indictment,  from  order- 
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ing  the  rearrest  of  the  defendant,  uses  the  following  language: 
"Here,  after  indictment  found,  the  judge  issues  a  bench  warrant 
over  his  own  signature  and  seal,  ordering  an  arrest.  That  arrest 
was  made,  the  party  was  in  the  custody  of  the  sheriff,  and  escaped. 
It  would,  as  it  seems  to  us,  be  an  outrage  to  charge  the  original 
securities  with  this  escape.  He  was  in  the  lawful  custody  of  the 
sheriff.     The  securities  could  not  control  him." 

The  facts  in  the  present  case  are  not  identical  with  those  in 
West  V.  Colquitt,  supra,  but  they  are  very  similar  to  those  in  Buf- 
fington  v.  Smith,  58  Oa,  342,  with  the  single  exception  that  in  Buf- 
fington's  case  Earle,  his  principal,  had  not  escaped.  In  that  case 
Judge  Jackson  said:  "We  think  that  the  court  erred.  The  State 
had  Earle  in  her  own  custody — in  the  penitentiary — just  as  securely 
confined  as  if  she  held  him  in  jail  in  Hart  county.  She  had,  and 
now  has,  nothing  to  do  but  to  bring  him  out  and  try  him  whenever 
she  pleases  to  do  so  If  found  guilty,  she  can  sentence  him  for 
another  term,  to  begin  when  this  White  county  sentence  expires.  It 
would  be  strange  indeed  if  she  forfeited  a  bond  for  his  not  appear- 
ing, when  she  had  him  in  the  jail  in  Hart  county ;  and  the  peniten- 
tiary is  her  great  jail,  convenient  to  Hart  as  to  all  the  rest  of  the 
State."  After  Searcy's  sentence  he  was  in  the  custody  of  the  State, 
in  a  chain-gang  under  the  control  of  the  State.  As  said  by  Judge 
Jackson,  the  State  could  liave  brought  him  out  any  day  and  tried 
him  for  the  Houston  county  case.  The  act  of  the  State  in  resum- 
ing custody  of  the  principal,  though  perfectly  lawful,  (to  use  the 
language  of  Chief  Justice  Jackson)  put  it  out  of  the  power  of 
Cooper  to  maintain  custody  of  Searcy,  or  to  arrest  him  for  the  pur- 
pose of  delivering  him  to  the  sheriff  of  Houston  county  in  order  to 
relieve  his  bail.  When  the  State  took  the  custody  of  Searcy  as  a 
convict,  she  assumed  the  risk  of  Seaifcy's  escape.  Nothing  in  the 
record  places  upon  Cooper  any  responsibility  for  the  escape,  and 
as  to  that  point  the  case  is  similar  to  the  case  of  Smith  v.  Kitchens, 
supra.  But,  regardless  of  the  escape,  and  even  if  Cooper  had  been 
implicated  in  it,  while  in  that  event  he  would  have  been  subject  to 
indictment,  the  obligation  of  the  bond  ceased  and  became  functus 
officio  when  Searcy,  Cooper*s  principal,  entered  upon  his  service  in 
the  chain-gang.  Cooper^s  liability,  except  as  to  the  costs  of  the  for- 
feiture, ceased.  No  act  of  the  principal  or  of  the  surety  thereafter 
could  revive  the  bond     The  case  would  have  been  different  if,  as 
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in  the  West  and  Hartley  cases,  Searcy  had  given  bond  and  paid 
his  fine  in  the  Dooly  county  case. 
The  judge  erred  in  making  the  judgment  upon  the  bond  absolute. 

Judgment  reversed. 


3811.    WOOD  &  BROTHEE  v.  JONES  &  SON. 

1.  Where  a  cotton  factor  makes  with  his  principal  an  express  contract 
to  hold  the  cotton  until  instructed  by  his  principal  to  sell,  if  the 
factor  sells  in  the  absence  of  instructions  from  the  principal,  the  latter 
may  recover  whatever  damages  he  has  sustained.  The  measure  of 
the  damages  would  be  the  diflference  between  the  price  for  which  the 
cotton  was  sold  and  the  highest  proved  market  value  of  the  cotton, 
at  the  place  where  it  was  sold,  at  any  time  between  the  date  of  the 
sale  and  the  date  of  the  trial.  If,  in  such  a  case,  the  factor  sues  the 
principal  for  advances  previously  made  upon  the  cotton,  the  principal 
may  recoup  whatever  damages  he  has  sustained  by  reason  of  the 
breach   of  the  contract  by  the  factor. 

2.  There  was  no  error  of  law  committed,  and  the  verdict  was  fully  war- 
ranted by  the  evidence. 

Complaint;  from  city  court  of  Statesboro— Judge  J.  Hartridge 
Smith   presiding.      October   5,    1911. 

The  suit  was  upon  a  promissory  note  dated  September  12,  1906, 
and  due  January  12,  1907,  payment  of  which  was  secured  by  a 
deed  to  land.  Contemporaneously  with  the  note  and  the  deed  the  de- 
fendants executed  a  writing  in  which  they  agreed  that  in  considera- 
tion of  advances  aggregating  the  principal  of  the  note  sued  on,  they 
would  deliver  to  the  plaintiffs,  for  sale  for  account  of  the  defendants, 
one  bale  of  upland  cotton  for  every  ten  dollars  which  had  been 
or  might  be  advanced.  This  instrument  was  not  signed  by  the 
plaintiffs.  The  writing  further  provided  :  "All  cotton  T  deliver  for 
sale  or  remittances  I  may  make  to  J.  S.  Wood  &  Bro.  shall  at  their 
option  be  applied,  first  to  the  credit  of  any  open  account  I  may  owe 
them  and  to  the  payment  of  damages  aforesaid,  up  to  the  time  of 
a  final  settlement ;  and  that  the  above  note  or  notes  shall  remain  in 
full  force,  until  such  settlement."  The  defendants  filed  an  answer 
setting  up  that  the  note  was  given  to  secure  the  plaintiffs  for  ad- 
vances made  to  the  defendants  upon  45  bales  of  upland  and  48  bales 
of  sea-island  cotton  which  had  been  shipped  to  the  plaintiffs  as 
factors,  to  be  sold  by  them  for  the  defendants'  account;  that  when 
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the  note  was  executed,  the  plaijitiffs  agreed  to  hold  the  cotton  "un- 
til the  same  was  ordered  sold  by  the  defendants  f  that  in  violation 
of  this  agreement  the  plaintiffs  sold  the  cotton  at  reduced  prices,  to 
the  damage  of  the  defendants  in  a  named  sum ;  that  if  the  sea-island 
cotton  had  been  held  and  sold  on  December  12,  1906,  it  would  have 
been  worth  34^^  cents  per  pound,  and  if  the  upland  cotton  had 
been  held  and  sold  "about  the  2d  day  of  December,  1906,'*  it 
would  have  been  worth  lli/^  cents  per  pound.  The  answer  avers 
that  the  cotton  was  actually  sold  by  the  plaintiffs  without  any  in- 
structions so  to  do  from  the  defendants,  on  a  date  prior  to  the 
dates  above  mentioned  and  for  a  less  price  than  it  was  worth  on 
those  dates.  The  defendants  base  their  right  to  recoupment  upon 
the  facts  just  recited.  A  demurrer  to  the  answer  was  overruled, 
and  the  defendants  prevailed  at  the  trial.  The  plaintiffs  assign 
error  upon  the  refusal  of  a  new  trial,  and  also  upon  the  refusal  to 
strike  the  defendants'  answer. 

Brannen  &  Booth,  for  plaintiffs. 

J.  J.  E.  Anderson,  Deal  &  Renfroe,  Hines  &  Jordan,  for  defend- 
ants. 

Pottle,  J.     (After  stating  the  foregoing  facts.) 

One  ground  of  the  demurrer  raised  the  point  that  the  defend- 
ants were  not  entitled  in  this  action  to  recoup  the  damages  which 
they  claimed  to  have  sustained  by  reason  of  the  breach  of  contract 
by  the  plaintiffs.  The  defendants  alleged  that  the  consideration 
which  moved  them  to  execute  the  note  sued  on  and  the  deed  which 
was  given  to  secure  it  was  the  express  contract  then  and  there  made 
with  the  plaintiffs,  under  which  they  agreed  to  hold  the  defendants' 
cotton  until  instructed  by  them  to  sell.  "Between  the  parties 
themselves  any  mutual  demands,  existing  at  the  time  of  the  com- 
mencement of  the  suit,  may  be  set  off."  Civil  Code  (1910),  §  4340. 
"Recoupment  is  a  right  of  the  defendant  to  have  a  deduction  from 
the  amount  of  the  plaintiff's  damages,  for  the  reason  that  the 
plaintiff  has  not  complied  with  the  cross-obligations  or  independent 
covenants  arising  under  the  same  contract."  Civil  Code  (1910), 
§  4350.  "It  differs  from  a  set-off  in  this:  The  former  is  con- 
fined to  the  contract  on  which  plaintiff  sues,  while  the  latter  in- 
(^hides  all  mutual  debts  and  liabilities."  Civil  Code  (1910),  §  4361. 
"Recoupment  may  be  pleaded  in  all  actions  ex  contractu,  where 
from  any  reason  the  plaintiff  under  the  same  contract  is  in  good 
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conscience  liable  to  defendant.  And  in  all  cases  where,  nnder  the 
laws  of  this  State,  recoupment  may  be  pleaded,  if  the  damages  of  the 
defendant  shall  exceed,  in  amount,  those  of  the  plaintiff,  the  de- 
fendant shall  in  such  cases  recover  of  the  plaintiff  the  amount 
of  the  excess.''  Civil  Code  (1910),  §  4353;  Hatcher  v.  Comer,  73 
Oa.  418.  Under  these  sections  of  the  code  it  is  clear  that  there  was 
no  merit  in  this  ground  of  the  demurrer. 

The  further  point  is  made  that  the  defendants  should  not  be 
permitted  to  set  up  the  parol  agreement  with  the  plaintiffs,  because 
to  do  so  would  be  to  add  to  or  vary  the  written  contract,  it  be- 
ing claimed  that  inasmuch  as  one  of  the  writings  comprising  the 
contract  stipulated  that  the  defendants  would  deliver  the  cotton  to 
the  plaintiffs  for  sale  for  account  of  the  defendants,  it  would  be 
a  variance  from  this  contract  to  permit  proof  of  the  contract  as  re- 
lied on  by  the  defendants.  There  is  no  merit  in  this  point,  be- 
cause it  is  expressly  alleged  in  the  answer  that  when  the  plaintiffs 
demanded  of  the  defendants  additional  security  for  the  advances 
which  had  been  made  and  which  were  to  be  made  in  the  future, 
the  defendants  consented  to  execute  the  note  and  the  deed  upon  the 
express  agreement  of  the  plaintiffs  not  to  sell  the  cotton  until  in- 
structed so  to  do  by  the  defendants.  Under  this  allegation  of  the 
answer  the  plaintiffs'  promise  was  a  consideration  for  the  execu- 
tion of  the  note  and  the  deed.  The  plaintiffs  seek  not  only  a  general 
judgment  on  the  note,  but  a  special  judgment  against  the  land 
described  in  the  deed;  and,  as  the  consideration  of  a  deed  may  al- 
ways be  inquired  into  when  tlie  principles  of  justice  require  it  (Civil 
Code  (1910),  §  4179),  this  ground  of  the  demurrer  was  properly 
overruled. 

The  point  is  made  by  demurrer,  objections  to  the  evidence,  and 
exceptions  to  the  judge's  charge,  that  the  contract  relied  on  by  the 
defendants  as  the  basis  of  the  plea  of  recoupment  was  too  uncer- 
tain and  indefinite  in  its  terms  to  be  capable  of  enforcement,  and 
that  the  defendants  can  not  arbitrarily  select  December  2  and  De- 
cember 18  as  the  dates  from  which  they  estimate  the  amount  of 
damages  which  they  sustained ;  and  it  is  further  insisted  that 
even  if  the  contract  was  sufficiently  definite  and  certain  to  be 
otherwise  capable  of  enforcement,  under  the  law  applicable  to  the 
case  the  plaintiffs  had  a  right  to  sell  the  cotton  without  any  in- 
structions from  the  defendants,  for  the.  purpose  of  reimbursement 

47 


Digitized  by  VjOOQ IC 


738  WOOD  r.  JONES.  •  [10  Ga. 

for  advances  made.  The  plaintiffs  had  an  agency  coupled  with  an 
interest,  and,  as  such  agents,  had  a  right,  in  the  absence  of  a  special 
contract,  to  sell  the  cotton,  in  their  discretion,  to  reimburse  them- 
selves for  advan'ces  previously  made.  Where  there  is  an  agency 
coupled  with  an  interest,  unreasonable  instructions  detrimental  to 
the  agent's  interest  may  be  disregarded.  Civil  Code  (1910), 
§  3576;  Gordon  v.  Cobb,  4  Oa.  App,  49  (60  S.  E.  821).  BuVwhere 
a  factor  and  his  principal  have  entered  into  an  express  contract 
fixing  the  price  at  which  the  goods  consigned  are  to  be  sold  or  the 
time  when  the  sale  shall  be  made,  the  parties  are  bound  by  such  S 
contract  to  the  same  extent  and  in  the  same  way  that  parties  are 
ordinarily  bound  by  their  contracts.^  Brown  v.  McGran,  14  Pet. 
(TJ.  S.)  550  (10  L.  ed.  479).  If  the  contract  was  actually  made 
as  contended  by  the  defendants,  the  plaintiffs  were  guilty  of  a 
conversion  in  selling  the  cotton  without  instructions,  and  an  action 
of  trover  could  have  been  maintained  against  them  for  the  recov- 
ery of  the  cotton  or  its  value.  In  the  case  of  Whigham  v.  Fountain, 
132  Ga,  277  (63  S.  E.  1115),  this  course  was  pursued.  It  appeared 
in  that  case  that  the  plaintiff  sent  to  factors  a  certain  lot  of  cotton 
upon  which  they  advanced  him  money,  and  it  was  expressly  agreed 
between  the  plaintiff  and  the  factors  that  the  cotton  was  not  to  be 
sold  to  cover  the  advances,  except  by  the  plaintiff's  consent  and  af- 
ter due  notice  to  him.  The  Supreme  Court  held  that  the  parties 
were  bound  by  this  contract,  and  that  the  plaintiff  was  entitled  to 
recover  in  trover  the  highest  proved  value  of  the  cotton  between  the 
date  of  the  conversion  and  the  date  of  the  trial.  It  necessarily  fol- 
lows from  this  decision  that  where  the  owner  of  the  cotton  elected  to 
Wait  until  sued  for  the  advances  made  by  the  factor,  he  would  have 
a  right  to  rely  upon  the  fact  that  the  factor  had  damaged  him  in 
a  sum  greater  than  the  amount  sued  for,  by  selling  the  cotton 
without  any  instruction  from  him  to  do  so,  and  in  violation  of  an 
express  contract  made  between  the  parties.  In  this  case  the  defend- 
ants selected  two  dates  and  calculated  the  damages  which  they 
claimed  to  liave  sustained  upon  the  market  price  of  cotton  on  these 
dates.  One  of  the  defendants  testified  that  he  had  actually  sold  cot- 
ton in  Savannah  on  those  two  dates,  knew  what  the  market  price 
was  at  that  time,  and  would  have  then  sold  the  cotton  which  he 
had  consigned  to  the  plaintiffs,  if  he  had  had  it.  "Without  refer- 
ence to  whether  the  statement  as  to   what  tlie  defendant  would 
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have  done  is  too  imcertain  in  an  ordinary  ease,  it  has  no  application 
here ;  because  he  would  have  had  a  right  to  take  as  the  basis  for  the 
estimate  of  damages  the  highest  market  /value  of  the  cotton  on  any 
date  between  fhe  time  of  the  conversion  by  the  plaintifBs  and  the 
date  of  the  trial.  Gray  v.  Bass,  42  Qa.  270 ;  3  Am.  &  Eng.  Ency.  L. 
(1st  ed.),  329.  It  can  afford  the  plaintiffs  no  ground  of  complaint 
that  the  defendants  selected  December  2  and  December  12.  Es- 
pecially so  in  view  of  the  fact  that  there  was  evidence  showing 
that  at  a  later  date  cotton  was  worth  more  in  the  market  in  Savan- 
nah that  it  was  on  these  two  dates.  The  court  did  not  err  in  over- 
ruling the  ground  of  the  demurrer  to  the  defendants^  answer  here- 
inbefore referred  to,  nor  was  there  any  error  in  admitting  evidence 
or  in  charging  upon  the  theory  that  if  the  defendants  proved  the 
contract  which  they  alleged  to  have  been  made,  they  would  be  en- 
titled to  recover  against  plaintiffs  whatever  damages  they  could 
show  they  had  sustained.  The  demurrer,  having  been  filed  more 
than  a  year  after  the  filing  of  the  answer,  can  not  be  considered, 
save  in  so  far  as  it  raised  the  question  that  the  answer  did  not 
set  forth  any  defense  to  the  action.  The  judge's  charge  was  suf- 
ficient on  the  question  of  the  measure  of  damages,  in  the  absence 
of  a  request  for  more  specific  instructions.  There  was  enough  in 
the  charge  for  the  jury  to  understand  that  if  they  found  in  favor  of 
the  defendants  they  were  to  find  the  amount  of  the  difference  be- 
tween the  sum  realized  by  the  plaintiffs  for  the  cotton  and  the 
price  they  could  have  realized  on  the  dates  on  which  market  value 
was  shown,  and  that  if  this  sum  exceeded  the  balance  of  advances 
for  which  the  plaintiffs  sued,  the  defendants  would  be  entitled  to 
recover  the  difference. 

The  evidence  was  conflicting,  but  there  was  testimony  directly 
substantiating  the  allegation  in  the  answer  with  reference  to  the 
contract  relied  on  by  the  defendants,  and  the  verdict  was  fully  sup- 
ported by  the  evidence.  Judgment  affirmed. 


3816.     FLOWERS  v.  STRICKLAND. 

The  individual  assets  of  a  member  of  a  partnership  can  not  be  subjected 
to  a  judgment  against  the  partnership  alone  and  not  against  the  in- 
dividual  partners. 

Decided  Mabch  6,  1912. 
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AflSdavit  of  illegality ;  from  city  court  of  Reidsville — Judge  Col- 
lins.    September  4,  1911. 

F.  Willis  Dart,  for  plaintiff  in  error. 

Russell,  J.  Flowers  &  Whilden  brought  suit  in  the  city  court 
of  Tattnall  county  against  W.  L.  Strickland,  to  recover  the  unpaid 
balance  of  the  purchase-price  on  the  alleged  sale  of  a  piano  The 
petition  was  brought  in  the  name  of  Flowers  &  Whilden,  a  part- 
nership alleged  to  be  "composed  of  Flowers  and  E.  B. 

Whilden.^^  Strickland  filed  a  plea  of  set-off,  and  upon  the  trial 
the  jury  sustained  his  contention  and  rendered  a  judgment  in  favor 
of  the  defendant,  against  the  partnership  of  Flowers  &  Whilden. 
The  judgment  was  rendered  March  6,  1906.  On  December  30, 
1910,  the  fi.  fa.  issued  upon  the  above  judgment  was  levied  upon 
a  lot  in  the  city  of  Douglas,  as  the  property  of  W.  R.  Flowers.  He 
interposed  an  affidavit  of  illegality,  containing  two  ground^:  (1) 
that  he  had  never  been  served  with  any  process  or  other  notice  of 
the  pendency  of  the  suit  whereupon  said  execution  is  based,  nor 
did  he  waive  service,  nor  did  he  appear  in  or  defend  said  suit ;  and 
(2)  that  the  execution  is  against  Flowers  &  Whilden,  and  not 
against  the  deponent  W.  R.  Flowers,  and  for  that  reason  could  not 
proceed  against  the  individual  property  of  the  deponent,  which  is 
not  subject  to  the  execution.  It  will  be  noted  that  there  was  no 
judgment  taken  against  the  individuals  composing  the  firm  of  Flow- 
ers &  Whilden ;  also  that  in  the  original  petition  filed  by  Flowers  & 
Whilden  the  initials  of  Flowers  are  not  given.    The  partnership  is 

said  to  consist  of  ** Flowers  and  E.  B.  Whilden."    It  is 

needless  to  determine  whether  the  defendant,  when  he  filed  his  set- 
off, might  have  had  the  individual  members  of  the  plaintiff  part- 
nership served,  and  thus  have  bound  them  individually  for  any 
judgment  rendered  in  his  favor.  It  is  a  matter  also  of  some  interest 
to  conjecture  what  might  have  been  the  effect  if  Flowers  had  been 
present  participating  in  the  trial,  and  in  that  event  an  individual 
judgment  had  been  asked. 

Regardless,  however,  of  the  first  ground  of  the  afiidavit  of  ille- 
gality, we  are  clear  that  the  court  erred  in  striking  the  affidavit, 
because  the  second  ground  is  meritorious.  The  name  of  W.  R.  Flow- 
ers does  not  appear  anywhere  in  the  proceedings  introduced  in  evi- 
dence in  the  trial  in  the  court  below.  To  bind  individual  assets  of  a 
partner,  the  partner  himself  must  be  served  and  must  have  had 
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his  day  in  conn.     The  execution  can  not  be  made  broader  than 
the  judgment,  nor  the  judgment  be  broader  than  the  original  pro- 
ceeding upon  which  it  is  based.    For  this  reason  we  think  the  ille-- 
gality  should  have  been  sustained.  Judgment  revised. 


3817.    DORNBLATT  v.  CARLTON. 

Where  one  contracts  with  the  owner  of  a  house  to  install  thei*ein  a  heat- 
ing plant  of  a  certain  character  and  quality,  and  the  plant  actually 
installed  is  inferior  to  that  contracted  for,  the  measure  of  the  owner's 
damage  is  the  sum  required  to  make  the  plant  conform  to  the  specifi- 
cations fixed  by  the  contract.  This  rule  is  not  in  a  particular  case 
varied  by  reason  of  the  fact  that  the  contractor  offers  to  make  the 
necessary  changes  for  a  specified  sum,  and  to  give  bond  for  the  faith- 
ful performance  of  the  work. 

Decided  Mabch  6,  1912. 

Action  on  contract;  from  city  court  of  Athens— Judge  West. 
October  20,  1911. 

Blanton  E.  Fortson,  John  J.  Strickland,  for  plaintiff  in  error. 

Cobb  &  Erwin,  contra. 

Pottle,  J.  Carlton  employed  Domblatt  to  install  a  hot-water 
plant  in  his  dwelling,  and  paid  him  the  full  amount  of  the  purchase- 
price,  upon  Dornblatt's  assurance  that  the  work  would  prove  sat- 
isfactory and  that  if  it  did  not,  he  would  make  it  so.  The  work  not 
proving  satisfactory,  Carlton  had  it  overhauled  at  an  alleged  ex- 
pense of  $687.67,  for  which  he  sued  Dorablatt.  The  jury  found  for 
Carlton  $604.87  principal,  and  Domblatt^s  motion  for  a  new  trial 
was  overruled.  The  only  defense  insisted  upon  here  is  that  inas- 
much as  Domblatt  offered  to  make  the  necessary  changes  for  $175, 
and  to  give  bond  for  the  satisfactory  performance  of  the  work,  this 
sum  fixed  the  measure  of  the  plaintiff's  damage. 

We  can  not  assent  to  this  view.  The  questions  for  the  jury  were : 
Was  Carlton  damaged  ?  And  if  so,  how  much  ?  The  defendants  es- 
timate of  the  sum  necessary  to  bring  about  a  compliance  with  his 
contract  was  not  conclusive,  nor  did  his  offer  to  give  bond  to  do  the 
work  for  the  sum  so  fixed  by  him  bind  the  plaintiff  to  entrust  the 
repairs  to  him.  Assuming,  as  the  jury  found,  that  it  would  cost 
slightly  more  than  $600,  the  plaintiff  was  not  bound  to  give  the  de- 
fendant an  opportunity  to  do  further  unsatisfactory  work,  merely 
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because  he  offered  a  bond,  upon  which  the  plaintiff  might  sue  for  the 
ultimate  damages  he  would  sustain.  The  jury  found  that  the  de- 
fendant had  failed  to  perform  his  contract.  The  plaintiff  had  a 
right  to  have  the  work  done  in  accordance  with  this  contract  and 
charge  the  defendant  with  what  the  repairs  were  reasonably  worth 
in  the  market.  The  verdict  was  warranted  by  the  evidence,  and  no 
error  of  law  was  committed.  Judgment  affirmed. 


3818.     Sattebfield  v,   Ayers  &   Cunningham. 

Hill,  C.  J.  1.  Where  an  attorney,  in  the  argument  of  a  case  before  the 
jury,  uses  improper  language  which  is  claimed  to  be  prejudicial,  it  is 
the  duty  of  the  attorney  for  the  opposite  party  to  invoke  a  ruling  of 
the  trial  judge  thereon,  either  by  the  declaration  of  a  mistrial  or  by 
reprimanding  the  offending  attorney  and  giving  proper  instructions 
in  reference  to  the  language  so  used  to  the  jury;  and  where  no  such 
action  is  invoked,  the  use  of  the  improper  language  can  not  subse- 
quently be  made  a  ground  of  a  motion  for  a  new  trial.  Lavender  v. 
StatCyQ  Oa,  App,  856  (72  S.  E.  437). 

2.  Except  as  above  decided,  no  error  of  law  is  complained  of;   and  the 

verdict  is  supported  by  the  evidence.  Judgment   affirmed. 

Decided  March  6,  1912. 

Action  for  breach  of  warranty ;  from  city  court  of  Hartwell.    Oc- 
tober 31,  1911. 

A,  A,  McCurry,  for  plaintiff  in  error. 
J.  H.  Skelton,  contra. 


3820.     SIMS-McKENZIE  GRAIN  CO.  v.  PATTERSON  &  CO. 

Where  a  purchaser  fails  to  take  and  pay  for  goods  sold,  and  the  measure 
of  the  seller's  damages  is  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  of  delivery,  before  the  seller 
can  conclude  the  purchaser  upon  the  question  of  damages  by  a  resale 
of  the  rejected  goods  it  is  essential  that  he  should  notify  the  purchaser 
of  his  intention  to  resell.  A  petition  for  damages,  brought  by  a  seller 
of  goods  against  a  purchaser  who  refused  to  take  and  pay  for  the 
goods,  is  subject  to  demurrer  when  it  neither  alleges  the  market  value 
of. the  goods  at  the  time  and  place  of  delivery,  nor  that  after  notice 
to  the  purchaser  the  goods  were  resold  by  the  seller  and  a  price  less 
than  the  agreed  price  realized  at  the  resale. 
Decided  March  6,  1912. 
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Action  for  damages;  from  city  court  of  Atlanta — Judge  Reid. . 
October  14,  1911. 

Walter  A,  Sims,  for  plaintiff  in  error. 

R,  H.  Jones,  Alfred  C.  Broom,  contra. 

Pottle,  J.  The  allegations  of  the  plaintiff's  petition,  so  far  as 
necessary  to  an  understanding  of  the  opinion  about  to  be  rendered, 
are  as  follows:  Damages  are  alleged  in  the  sum  of  $272  for  the 
breach  of  a  written  contract,  under  the  terms  of  which  the  plain- 
tiff sold  to  the  defendant  5  cars  of  oats,  to  contain  5,000  bushels, 
which  were  to  be  shipped  in  February,  buyer's  option,  and  for 
which  the  defendant  was  to  pay  58  cents  per  bushel,  "f.  o.  b.  At- 
lanta.*' The  oats  not  having  been  ordered  out,  the  petitioner  al- 
leges their  shipment  in  four  cars,  each  containing  1,250  bushels,  on 
February  28.  The  petition  further  alleges,  that  upon  the  arrival 
of  the  oats  in  Atlanta,  the  defendant  accepted  one  car  and  rejected 
the  others ;  that  after  tender  «nd  refusal  to  accept,  and  further  re- 
fusal to  pay  for  the  oats  as  contracted  for,  the  plaintiff  availed  it- 
self of  the  right  to  resell  the  oats,  and  on  the  25th  of  March,  through 
its  broker,  did  sell  the  oats  under  the  highest  offer,  of  52  cents  per 
bushel.  The  following  damages  were  alleged  as  arising  out  of  and 
incident  to  the  aforesaid  breach  of  the  contract:  difference  be- 
tween contract  price  and  resale  price,  $225 ;  demurrage,  $38 ;  broker- 
age on  reselling,  $9.  The  defendant  demurred  to  the  petition,  upon 
the  following  grounds:  (1)  because  it  set  forth  no  cause  of  action ; 
(2)  because,  under  the  contract,  the  oats  were  to  be  shipped  in  5 
cars  of  1,000  bushels  each,  and  it  appeared  from  the  petition  that 
they  were  shipped  in  4  cars  of  1,250  bushels  each;  (3)  because  the 
petition  failed  to  allege  what  was  the  difference  between  the  contract 
price  and  the  market  price  of  the  oats  at  the  time  and  place  of  de- 
livery; (4)  because  the  petition  failed  to  allege  that  the  defendant 
was  notified  of  the  plaintiff's  intention  to  resell  the  oats,  and  of 
the  time  and  place  of  the  resale;  (5)  because  it  appeared  from' the 
petition  that  the  resale  of  the  oats  was  unreasonably  delayed;  (6) 
the  item  of  $38,  demurrage,  should  be  stricken;  (7)  the  items  for 
brokerage  and  resale  should  be  stricken.  The  demurrer  was  over- 
ruled and  the  defendant  excepted. 

"If  a  purchaser  refuses  to  take  and  pay  for  goods  bought,  the 
seller  may  retain  them  and  recover  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  and  place  for  delivery ; 
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or  he  may  sell  the  property,  acting  for  this  purpose  as  agent  for 
the  vendee,  and  recover  the  difference  between  the  contract  price  and 
the  price  on  resale;  or  he  may  store  or  retain  the  property  for  the 
vendee  and  sue  him  for  the  entire  price."  Civil  Code  (1910), 
§  4131.  In  the  present  case  the  seller  elected  to  resell  the  prop- 
erty. The  theory  of  the  petition  is  that  the  defendant  is  bound 
for  the  difference  between  the  contract  price  and  the  price  realized 
at  the  resale,  without  reference  to  whether  the  latter  price  repre- 
sents the  market  value  of  the  oats  or  not.  There  are  no  allegations 
in  the  petition  that  the  defendant  was  notified  of  the  plaintiff's  in- 
tention to  resell.  Before  the  plaintiff  could  avail  itself  of  the  spe- 
cial statutory  right  to  resell  the  property  and  conclude  the  defend- 
ant on  the  question  of  damages  by  the  price  realized  at  the  resale, 
it  was  absolutely  necessary  that  notice  should  be  given,  though  it 
was  not  essential  that  the  notice  embrace  information  as  to  time 
and  place  of  the  sale.  Green  v.  Ansley,  92  Oa.  647  (19  S.  E.  53, 
44  Am.  St.  R.  110) ;  Mendel  v.  Miller,  126  Oa,  834  (56  S.  E.  88, 
7  L.  R.  A.  (N  S.)  1184).  The  decision  in  Davis  Sulphur  Ore  Co. 
v.  Atlanta  Quano  Co.,  109  Ga.  607  (34  S.  E.  1011),  does  not  rule  to 
the  contrary.  The  headnote  in  that  case  is  somewhat  misleading, 
but  the  opinion  is  very  clear  in  laying  down  the  rule  above  an- 
nounced. Indeed,  it  appeared  in  that  case  that  the  goods  were 
never  tendered,  no  demand  for  payment  was  ever  made,  and  the 
goods  were  resold  before  the  time  for  payment  or  that  for  delivery 
had  arrived.  Where  the  seller  fails  to  give  notice,  he  can  still  hold 
tlie  purchaser  liable  for  the  difference  between  the  contract  price 
and  the  market  price  of  the  goods  at  the  time  and  place  of  de- 
livery, without  reference  to  what  disposition  is  made  of  the  rejected 
goods.  In  the  present  petition  there  is  no  allegation  in  reference 
to  the  market  price  of  the  goods  at  the  time  and  place  of 
delivery.  In  the  absence  of  a  notice  of  intention  to  resell  the  goods 
as  agent  of  the  purchaser,  the  purchaser  was  not  bound  by  the  price 
realized  at  the  time  of  the  resale.  It  can  not  be  said,  as  a  matter 
of  law,  in  the  present  case  that  the  seller  delayed  unreasonably  in 
making  a  resale  of  the  goods  The  contract  was  for  5  cars  of  1,000 
bushels  each.  It  was  a  substantial  compliance  therewith  to  ship 
the  oats  in  4  cars  of  1,250  bushels  each.  The  defendant  was  not 
chargeable  with  demurrage,  nor  with  brokerage  charges  resulting 
from  a  resale  of  the  oats.    There  being  no  allegation  as  to  what  was 
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the  market  value  of  the  oats  at  the  time  and  place  of  delivery,  and 
no  averment  that  notice  had  been  given  the  purchaser,  as  the  Civil 
Code  (1910),  §  4131,  requires,  the  petition  was  subject  to  the  de- 
murrer filed  thereto,  and  should  have  been  dismissed.        '" 

Judgment  reversed. 


3821.     SOUTHERN  RAILWAY  COMPANY  v.  FLANIGAN. 

1.  In  the  absence  of  statutory  prohibition  or  regulation,  a  railroad  com- 
pany may  adopt  a  rule  that  certain  passenger-trains,  running  regu- 
larly on  its  road,  will  stop  only  at  designated  places. 

2.  Where  a  common  carrier  sells  to  a  person  a  ticket  between  two  points 
on  its  line  of  road,  and  the  ticket  contains  no  express  restriction  as 
to  the  train  or  trains  on  which  it  will  be  accepted  for  passage,  the 
holder  thereof  has  the  right  to  assume,  in  the  absence  of  any  informa- 
tion, actual  or  constructive,  to  the  contrary,  that  he  may  ride  on  the 
ticket  to  his  destination  as  indicated  by  the  ticket,  on  any  train  of 
the  company  carrying  passengers  to  that  point. 

3.  Where  a  person,  having  bought  his  ticket  to  a  particular  station  on 
the  line  of  the  railroad,  boards  a  passenger- train  of  the  company  in 
ignorance  of  the  fact  that  the  train  makes  no  stop  at  that  particular 
place,  it  is  the  duty  of  the  conductor,  when  he  first  discovers  the  pas- 
senger's mistake,  to  inform  him  of  the  fact,  in  order  that  the  passen- 
ger may  exercise  his  option  to  remain  on  the  train  to  the  point  to 
which  his  ticket  entitles  him  to  ride,  or  to  disembark  at  some  station 
where  the  train  does  stop.  The  passenger  can  not  be  treated  as  a  tres- 
passer before  reaching  the  station  called  for  by  his  ticket;  and  if, 
over  his  protest,  he  is  compelled  by  the  conductor  to  leave  the  train 
before  reaching  it,  his  wrongful  expulsion  is  a  tort  for  which  the  rail- 
road company  is  responsible  in  damages. 

Decided  Mabch  6,  1912. 

Action  for  damages;  from  city  court  of  Atlanta — Judge  Reid. 
October  21,  1911. 

McDaniel  &  Black,  E.  A,  Neely,  for  plaintiff  in  error. 

c7.  T.  Moore,  Moore  &  Branch,  contra. 

Hill,  C.  J.  The  plaintiff's  petition  alleges,  that  on  March  26, 
1910,  she  bought  a  ticket  from  the  agent  of  the  Southern  Railway 
Company  at  Science  Hill,  Kentucky,  entitling  her  to  transportation 
to  Jenkinsburg^  Georgia,  and,  after  purchasing  the  ticket,  boarded 
one  of  the  regular  passenger-trains  of  the  defendant  company  with 
her  six  children,  for  the  purpose  of  going  to  Jenkinsburg,  to  which 
place  the  train  was  going.  When  she  arrived  at  Atlanta,  (Jeorgia, 
she  was  for  the  first  time  informed  by  the  conductor  of  the  train 
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that  the  train  she  was  on  was  a  through  train,  and  did  not  stop  at 
Jenkinsburg,  and  that  she  would  have  to  leave  the  train  in  Atlanta 
and  wait  for  another  train,  in  order  to  complete  her  trip  to  Jenkins- 
burg.  The  train  arrived  in  Atlanta  about  eleven  o^clock  at  night, 
and  when  the  conductor  told  her  that  she  could  not  continue  her 
trip  to  Jenkinsburg  on  that  train,  and  would  be  compelled  to 
leave  it,  she  objected  to  being  put  off  in  Atlanta  and  insisted  upon 
continuing  her  trip  to  Jenkinsburg  on  that  train.  Nevertheless, 
the  conductor  would  not  permit  her  to  complete  her  trip  to  Jenk- 
insburg, and  she  was  thus  compelled  to  leave  the  train  and  to 
wait  in  Atlanta  from  eleven  o^clock  that  night  until  7.30  o'clock 
next  morning.  She  was  practically  without  money,  was  an  entire 
stranger  in  Atlanta,  and  was  in  a  delicate  state  of  health  at  the 
time.  In  this  situation  she  was  compelled  to  sit  up  in  the  depot  in 
Atlanta  all  night  with  her  children.  She  was  caused  great  anxiety 
and  physical  suffering,  suffered  much  pain  and  discomfort  by  rea- 
son of  having  to  stay  over  in  Atlanta  and  sit  up  all  night,  and  was 
rendered  ill  by  the  worry,  anxiety,  and  discomfort  thus  suffered- 
by  her,  and  she  continued  to  suffer  for  several  weeks  as  a  result  of 
these  facts.  She  alleges  that  the  conduct  of  the  conductor  in 
compelling  her  to  leave  the  train  in  Atlanta,  under  the  circum- 
stances stated,  amounted  to  an  expulsion ;  that,  having  purchased  a 
ticket  to  Jenkinsburg,  she  was  entitled  to  be  carried  on  that  ticket  to 
that  point ;  that  she  was  not  informed  when  she  boarded  the  train 
at  Science  Hill  that  the  train  was  a  through  train  and  would  not 
stop  at  Jenkinsburg,  and  that  she  would  have  to  remain  in  Atlanta 
for  another  train,  and  she  was  for  the  first  time  informed  of  this 
fact  by  the  conductor  on  reaching  Atlanta.  She  sues  to  recover 
damages,  both  compensatory  and  punitive,  for  the  tortious  conduct 
of  the  conductor. 

The  defendant  filed  a  demurrer,  on  general  and  special  grounds. 
Some  of  the  special  grounds  were  sustained,  with  leave  to  dmend, 
and  some  were  overruled.  The  general  demurrer  was  overruled, 
and  to  the  judgment  overruling  this  general  demurrer  the  defendant 
excepted. 

Three  questions  are  raised  by  the  record:  (1)  as  to  the  right 
of  the  railroad  company  to  promulgate  rules  regulating  the  run- 
ning and  stopping  of  its  trains  at  stations,  requiring  some  trains  to 
run  through  without  stopping,  except  at  designated  stations  on  its 
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line,  and  others  to  stop  at  all  stations;  (^)  as  to  the  duty  of  one 
who  buys  a  ticket  to  inform  himself  on  what  train  the  ticket  would 
entitle  him  to  transportation;  and  (3)  as  to  the  rights  of  the  pas- 
senger who  ignorantly  boards  a  train  which  does  not  stop  at  the 
station  to  which  he  has  bought  a  ticket,  and  the  correlative  duty  of 
the  conductor  of  the  train  when  he  discovers  that  such  passenger  is 
on  the  wrong  train. 

1.  In  the  absence  of  statutory  regulation  or  prohibition,  a  rail- 
road company  may  adopt  regulations  that  certain  passenger-trains, 
running  regularly  on  its  road,  shall  stop  only  at  designated  sta- 
tions. There  can  be  no  doubt  ihat  such  rules  and  regulations  are 
reasonable  and  are  necessary  in  the  proper  conduct  of  the  business 
of  the  railroad  company.  Civil  Code  (1910),  §  2729;  Southern 
Ry.  Co.  V.  Watson,  110  Ga.  681  (36  S.  E.  209) ;  Hart  v.  Southern 
Ry.  Co.,  119  Oa.  927  (47  S.  E.  206, 100  Am.  St.  R.  212) ;  Hutchin- 
son on  Carriers  (3d  ed.),  §  1060.  But  a  rule,  however  reasonable, 
should  be  enforced  with  due  regard  to  the  obligation  of  extraordi- 
nary diligence  which  the  law  imposes  upon  carriers  of  passengers. 

2.  It  is  insisted  by  counsel  for  the  plaintiff  in  error  that  a  pas- 
senger is  bound  to  inquire  and  ascertain  whether  the  train  which 
he  proposes  to  take  stops  at  the  station  to  which  his  ticket  entitles 
him  to  ride ;  that  if,  without  inquiry,  he  boards  a  train  which,  by  the 
regulations  of  the  carrier,  does  not  stop  at  his  destination,  he  can 
not  require  the  train  to  be  stopped  at  such  destination;  but  that 
he  may  lawfully  ride  to  the  nearest  point  short  of  his  destination 
where  the  train  regularly  stops ;  and  it  is  said  that  there  is  no  alle- 
gation in  the  petition  that  the  plaintiff  made  any  effort  to  have 
the  train  on  which  she  had  taken  passage  stop  at  the  nearest  point 
short  of  Jenkinsburg,  the  particular  station  to  which  she  had  bought 
a  ticket,  nor  in  fact  that  Atlanta  was  not  the  nearest  schedule  stop 
of  that  train  to  Jenkinsburg.  The  rule  as  claimed  by  the  plaintiff 
in  error  is  unquestionably  supported  by  great  weight  of  authorities, 
both  text-writers  and  decisions  of  courts.  Hutch.  Carr.  (3d  ed.) 
§  1060,  and  cases  cited  in  the  notes;  4  Elliott,  Railroads,  1593; 
3  Thomp.  Neg.  §  2562.  Discussing  this  subject,  Thompson,  in  his 
Commentaries  on  Negligence,  supra,  declares  that  "it  is  the  duty 
of  a  person  before  taking  passage  upon  a  railroad  train  to  use  rea- 
sonable diligence,  by  inquiring  of  the  station  agent  or  the  conductor 
of  the  train,  or  by  reading  the  published  schedules  of  the  train,  or  by 
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other  means,  to  ascertaip  whether  or  not  the  particular  train  stops 
at  this  particular  place  of  destination ;"  and  he  cites  in  support  of 
this  rule  several  decisions  in  the  notes,  which  hold,  in  effect,  that 
where  an  intended  passenger  purchases  a  ticket  at  the  compan}^8 
office  when  the  train  is  about  to  depart  in  the  direction  in  which 
he  wishes  to  go,  without  making  inquiry  as  to  whether  or  not  the 
train  will  t,top  at  the  particular  station  to  which  he  has  purchased 
the  ticket,  and  after  boarding  the  train  he  learns  for  the  first  time 
that  the  train  will  not  stop  at  that  station,  he  has  no  redress  against 
the  company,  either  for  carrying  him  beyond  his  particular  station, 
or  for  requiring  him  to  get  off  at  an  intermediate  station.  In  the 
case  of  Texas  &  Pacific  Railway  Co.  v.  Ludlam,  57  Fed.  481,  Judge 
Pardee,  speaking  for  the  Circuit  Court  of  Appeals  of  the  fifth  dis- 
trict, announces  the  rule  as  follows:  "It  is  the  duty  of  the  per- 
son about  to  take  passage  on  a  railroad  train  to  inform  himself 
when,  where,  and  how  he  can  go  or  stop,  according  to  the  regula- 
tions of  the  railroad  company;  and  if  he  makes  a  mistake,  not  in- 
duced by  the  company,  against  which  ordinary  care  in  this  respect 
would  have  protected  him,  he  has  no  remedy  against  the  company 
for  the  consequences.**  And  he  further  holds  that  where  a  train 
not  scheduled  to  stop  at  a  certain  station  is  boarded  by  a  person 
holding  a  ticket  for  such  station,  without  informing  himself 
whether  he  can  stop  there  or  not,  the  failure  of  the  conductor  to 
inform  him  at  the  first  opportunity  that  the  train  does  not  stop 
there,  so  that  he  can  exercise  the  right  of  stopping  at  some  interme- 
diate station,  is  not  a  breach  of  the  company^s  obligation,  so  as 
to  render  it  liable  for  damages  caused  to  a  passenger  by  being  put 
off  at  the  last  preceding  station  where  he  is  subjected  to  great  in- 
convenience and  exposure.  As  to  this  latter  point  there  was  a  dis- 
senting opinion  by  Judge  Locke,  district  judge.  Thompson,  in  his 
Commentaries  on  Negligence  (vol.  3,  §  2563),  declares  that  the  de- 
cision of  the  majority  of  the  United  States  Circuit  Court  of  Appeals 
on  this  point,  "though  rendered  by  a  Federal  court  of  appeals,  can 
not  make  a  rule  of  law  so  palpably  unreasonable,  so  unjust,  and  so 
opposed  to  public  right." 

We  can  not  fully  subscribe  to  the  soundness  of  the  rule  that  one 
who  proposes  to  become  a  passenger  is  bound  to  inquire,  when  he 
purchases  his  ticket,  and  before  he  boards  the  train,  to  ascertain 
whether  the  train  which  he  proposes  to  take,  according  to  its  sched- 


Digitized  by  VjDOQ IC 


^pp  ■]  MARCH   TERM,    1912.  74^ 

iilc,  stops  at  the  particular  place  on  the  line  of  the  railroad  to 
which  his  ticket  entitles  him  to  ride.  It  seems  to  this  court  that 
the  sounder  rule  on  the  subject  is  to  impose  upon  the  railroad  com- 
pany the  duty  of  giving  the  information  to  the  purchaser  of  the 
ticket  over  its  railroad  as  to  what  train  stops  at  the  particular  sta- 
tion to  which  it  sells  the  ticket  and  not  to  impose  the  duty  of  in- 
quiry upon  the  proposed  passengers.  Agents  who  sell  tickets  know 
the  schedules  of  the  compam^^s  trains,  and  it  would  seem  to  be 
more,  reasonable  to  require  that  this  information  should  be  given 
to  the  passenger  when  he  proposes  to  buy  his  ticket  to  a  particular 
station,  than  it  would  be  to  require  the  passenger  before  or  when 
he  purchases  the  ticket  to  make  the  inquiry.  A  ticket  over  a  rail- 
road is  not  only  a  receipt  for  the  money  paid  for  the  ticket,  but 
constitutes  a  contract  between  the  passenger  and  the  company  for 
transportation  according  to  its  terms;  and  in  the  carrying  out  of 
the  contract  the  law  of  this  State  imposes  upon  the  carrier  extraordi- 
nary diligence  to  protect  the  passenger,  and  certainly  it  seems  un- 
reasonable to  hold  that  the  full  measure  of  the  carrier's  diligence 
has  been  reached  unless  he  gives  this  information  in  his  possession 
so  important  to  the  exercise  by  the  passenger  of  the  right  to  which 
he  is  entitled  under  his  contract  as  evidenced  by  the  ticket.  When 
a  passenger  buys  a  ticket,  he  lias  a  right  to  presume  that  all  neces- 
sary information  or  instructions  will  be  given  him  for  the  proper 
use  of  that  ticket.  And  when  one  who  proposes  to  become  a  pas- 
se»nger  buys  a  ticket  from  an  agent  of  the  carrier  to  a  particular 
station,  he  has  a  right  to  assume,  in  the  absence  of  any  information, 
actual  or  constructive,  to  the  contrary,  that  he  may  ride  on  that 
ticket  to  his  destination  on  any  train  of  the  company  carrying  pas- 
sengers to  that  place.  Certainly  this  should  be  tlie  rule,  in  the 
absence  of  any  restriction  in  the  ticket  itself,  showing  that  it  is  not 
good  for  transportation  to  the  particular  station  to  which  it  ha< 
been  purchased.  When  a  person  goes  to  a  railroad  station  and  buys 
a  ticket  from  the  agent  of  tlie  company,  the  reasonable  inference 
from  that  act  is  that  he  intends  to  become  a  passenger  to  his  desti- 
nation on  the  next  train  passing  the  initial  point  and  going  to  the 
particular  place  designated  by  the  ticket;  and  if  the  next  train  is 
a  through  train,  or  one  that  does  not  stop  at  that  station,  the  agent 
cf  the  company,  when  he  sells  the  ticket  to  the  proposed  passenger, 
should  inform  him  of  the  fact.    In  AiMnson  v  Southern  Ry,  Co,, 
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114  Oa,  146  (36  S.  E.  888,  55  L.  R.  A.  223),  it  is  held,  that,  "when 
a  railroad  company  places  an  agent  in  charge  of  its  business  at  a 
place  where  passengers  are  expected  to  board  its  trains,  and  author- 
izes such  agent  to  sell  tickets  to  passengers,  to  be  used  when  taking 
passage  upon  its  trains,  one  who  purchases  from  such  an  agent  a 
ticket  upon  which  there  is  no  statement  as  to  what  trains  it  will  or 
will  not  be  good  for  passage  upon  has  a  right  to  presume  that  the 
agent  is  authorized  by  the  company  to  give  him  information  on 
this  subject."  Of  course,  if  the  proposed  purchaser  should  ask  for 
the  information,  it  would  be  the  duty  of  the  agent  to  give  it  to  him, 
and  the  company  would  be  held  responsible  for  the  correctness  of 
the  information.  Atkinson  v.  Southern  Ry.  Co.,  supra.  But  we 
think  the  rule  should  go  further  and  make  it  the  duty  of  the  agent, 
having  reason  to  believe  that  the  purchaser  proposes  to  take  passage 
on  a  particular  train,  to  inform  him  that  that  train  will  not  stop 
at  the  station  to  which  he  purposes  to  purchase  a  ticket,  so  that  he 
may  regulate  his  conduct  as  a  passenger  accordingly.  We  frankly 
admit  that  this  opinion  is  contrary  to  the  views  of  many  judges  and 
text- writers,  but  we  are  nevertheless  strong  in  the  faith  that  it  is 
more  in  consonance  with  reason  and  justice,  and  more  in  harmony 
with  the  rule  of  extraordinary  diligence  which  the  law  imposes 
upon  carriers  of  passengers.  The  point  has  not  been  expressly  ruled 
by  the  Supreme  Court  of  this  State,  but  we  think  the  principle 
herein  announced  is  fairly  deducible  from  several  of  its  decisions. 
Central  Ry,  Co  v.  Roberts,  91  Oa.  513  (18  S.  E.  315)  ;  Head  v. 
Georgia  Pacific  Ry.  Co.,  79  Oa.  358  (7  S.  E.  217) ;  Caldwell  v. 
Richmond  d-  Danville  R.  Co.,  89  Ga.  550  (15  S.  E.  678) ;  Pi^lcens  v. 
Georgia  R.  Co.,  126  Ga.  517  (55  S.  E.  171). 

3.  But  even  if  it  be  conceded  that  the  rule  is  as  claimed  by  the 
plaintiff  in  error,  yet,  under  the  allegations  of  the  petition,  or  rea- 
sonable deductions  therefrom,  a  cause  of  action  was  set  out.  If  a 
passenger  boards  a  train  which,  according  to  schedule,  does  not  stop 
at  the  station  called  for  by  his  ticket,  in  ignorance  of  that  fact 
and  without  making  any  inquiry  in  reference  thereto,  he  does  not 
thereby  become  a  trespasser,  but  he  has  the  right  to  remain  on  board 
the  train  and  to  exercise  his  election  as  to  a  station  where  the  train 
does  stop,  at  which  he  will  get  off.  As  expressed  by  Thompson  in 
his  Commentaries  on  Negligence  (Vol.  3,  §  2563) :  "If  the  con- 
ductor has  no  authority  to  vary  the  rules  of  the  company  in  regard 
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to  stopping  his  train  at  a  station  where  it  is  not  permitted  to  stop 
by  such  rules,  then  it  is  the  plain  duty  of  the  conductor,  when  he 
discovers  that  the  passenger  has  a  ticket  calling  for  a  place  at  which 
the  conductor  can  not  stop  the  train,  to  inform  the  passenger  of 
that  fact,  so  that  he  can  exercise  his  option  as  to  the  intermediate 
place  at  which  he  will  get  oflf."  Applying  this  rule  to  the  allega- 
tions of  the  petition,  we  hold  that  when  the  conductor  of  the  de- 
fendant company  first  discovered  that  the  plaintiff  held  a  ticket 
which  on  its  face  entitled  her  to  ride  to  Jenkinsburg,  Ga.,  and  that 
she  had,  presumptively,  ignorantly  gotten  on  a  train  which  under 
the  schedule  did  not  stop  at  that  place,  it  was  his  duty  then  and 
there  to  inform  her  of  that  fact  and  give  her  the  opportunity  of 
then  getting  off  of  the  train  and  waiting  for  one  that  would  stop 
at  her  place  of  destination,  if  under  the  rules,  he  had  no  authority 
to  stop  the  train  at  that  place.  If  he  had  the  authority,  not- 
withstanding the  rule,  to  stop  the  train  at  Jenkinsburg,  having 
withheld  from  her  information  on  the  subject,  and  having  taken 
up  her  ticket,  or  punched  it,  which  is  equivalent  to  the  same 
thing,  it  became  his  duty  to  stop  the  train  at  Jenkinsburg  and 
give  her  an  opportunity  of  alighting  therefrom.  "A  railroad 
conductor  should  not  accept  from  a  passenger  a  ticket  to  a 
particular  station,  knowing  that  she  intends  and  desires  to  get  off 
there,  unless  he  intends  to  stop  the  train  at  that  station  and  allow 
her  to  alight.  If  he  accepts  the  ticket,  a  duty  arises  to  stop  the 
train  at  the  point  of  destination  fixed  by  the  ticket."  Pickens  v. 
Georgia  R,  Co.,  supra;  Caldwell  v.  Richmond  &  Danville  R.  Co., 
supra. 

It  is  fair  to  assume,  in  the  light  of  the  general  practice  of  con- 
ductors in  taking  up  tickets  or  fares,  that  the  conductor  in  the 
present  case  discovered,  soon  after  the  train  left  the  initial  point, 
that  this  passenger  had  a  ticket  which  on  its  face  entitled  her  to 
transportation  to  Jenkinsburg,  Ga.  He  should  then  have  told  her 
that  the  train  on  which  she  was  riding  did  not  stop  at  Jenkins- 
burg, and  have  given  her  the  opportunity  of  getting  off  at  that 
time,  or  of  making  an  election  to  get  off  at  some  other  station 
where  the  train  did  stop.  He  could  not,  in  the  exercise  of  tliat  ex- 
traordinary diligence  which  the  law  imposes  upon  carriers  of  pas- 
sengers, take  up  the  ticket,  or  any  portion  thereof,  or  punch  it,  thus 
indicating  that  the  passenger  was  entitled  to  ride  thereon,  and  witli- 
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hold  from  her  information  as  to  the  fact  that  she  could  not  con- 
tinue on  that  train  to  Jenkinsburg,  and  permit  her  to  ride  on  the 
ticket  all  the  way  lo  Atlanta,  which  the  court  judicially  knows  is 
some  distance  from  Science  Hill,  Ky.,  and,  upon  reaching  Atlanta 
at  night,  inform  her  for  the  first  time  that  she  was  on  the  wrong 
train,  and  then  compel  her  to  get  off  and  remain  in  Atlanta  all 
night,  awaiting  the  arrival  of  a  train  on  which  she  could  continue 
her  trip  to  Jenkinsburg.  Having  brought  her  on  his  train  thus  far 
on  her  route  without  objection,  it  became  his  duty,  as  an  agent  of 
the  company  with  whom  she  had  the  contract  of  transportation,  to 
permit  her  to  continue  on  that  train,  and  to  stop  and  allow  her  to 
disembark  therefrom  at  Jenkinsburg.  "Where  a  person,  having  pur- 
chased his  ticket  for  a  certain  station,  gets  on  a  train  which  makes 
no  stop  there,  the  conductor,  by  taking  and  punching  his  ticket,  ac- 
cepts him  as  a  passenger,  regardless  of  whether  he  was  negligent  in 
getting  on  the  train.^'  Schurr  i;.  Houston,  10  N.  Y.  State  Rep.  262; 
9  Am.  Dig.  (Century  Edition),  title  "Carriers,''  p.  1037,  §  1109. 
While  probably  this  decision  goes  a  little  too  far  in  the  latter  state- 
ment relating  to  negligence  in  boarding  the  train,  yet,  where  the 
passenger  has  been  guilty  of  no  negligence,  the  principle  announced 
in  it  is  pertinent  and  sound. 

It  is  conceded  by  learned  counsel  for  the  plaintiff  in  error  that 
the  plaintiff  might  lawfully  have  ridden  on  her  ticket  to  the  near- 
est point  short  of  her  destination,  and  it  is  stated  that  there  is  noth- 
ing in  the  allegations  of  the  petition  to  negative  the  assumption  that 
she  was  entitled  to  do  this,  since  it  is  not  alleged  that  Atlanta  was 
not  in  fact  tJie  nearest  schedule  stop  of  the  train  upon  which  she  was 
riding ;  but  we  think  that  if  a  person  purchases  a  ticket  to  a  partic- 
ular station,  and  ignorantly  boards  a  train  which  does  not  stop 
there,  he  is  entitled  at  his  option  to  ride  as  far  as  that  station,  and 
can  not  be  treated  as  a  trespasser  and  forced  to  leave  the  train  until 
after  the  station  is  reached.  The  conductor  must  leave  to  the  pas- 
senger the  right  to  remain  on  the  train  until  the  place  called  for 
by  his  ticket  is  reached,  if  the  passenger  desires  to  do  so;  for  the 
passenger  would  have  that  riglit  even  if  the  train  did  not  stop 
there.  The  conductor  would  only  have  the  right  to  eject  the  pas- 
Hcnger  after  the  station  was  reached  where  the  train  did  not  stop  and 
the  passenger  remained  thereon  without  paying  fare.  3  Thomp. 
Neg.  §  2568.    The  view,  however,  that  we  have  announced  in  this 
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opinion  renders  this  point  immaterial.  Having  accepted  her  as  a 
passenger  and  permitted  her  to  ride  all  the  way  to  Atlanta  on  the 
ticket,  the  company  had  no  right  to  arbitrarily  break  their  relation- 
ship, or  to  temporarily  suspend  it.  The  conduct  of  the  conductor 
in  bringing  her  thus  far  on  her  route  and  in  withholding  from  her 
the  information  that  the  train  did  not  stop  at  Jenkinsburg 
amounted  to  a  waiver  of  the  rule  in  the  particular  instance  relating 
to  the  stopping  of  the  train  at  Jenkinsburg.  The  enforcement  of 
the  rule,  under  the  circumstances,  was  unreasonable  and  unwar- 
ranted, and  was  a  breach  of  that  extraordinary  diligence  which  the 
statute  imposed  upon  the  carrier.  In  Caldwell  v.  Richmond  &  Dan- 
ville R.  Co.,  supra,  it  is  held  that  a  railroad  company  which,  as  a 
common  carrier,  receives  a  passenger,  and  collects  her  ticket  to  a 
particular  station,  with  knowledge  on  the  part  of  the  conductor  that 
she  intends  and  desires  to  leave  the  train  at  that  station,  is  charged 
by  law  with  the  duty  of  stopping  the  train  at  that  station  and  af- 
fording her  an  opportunity  to  get  off,  and  failure  to  perform  such 
duty  is  not  only  a  breach  of  contract,  but  a  tort  for  which  an  action 
is  maintainable.  See,  also,  Williamson  v.  Central  Railway  Co.,  127 
Oa.  125  (56  S.  E.  119).  Judgment  affirmed. 


3830.    Langley  Manufacturing  Co.  v.  Fret  &  Co. 

Pottle,  J.  1.  A  petition  for  certiorari  should  not  be  dismissed  for  want 
of  an  assignment  of  error,  when  it  sets  forth  the  evidence  alleged  to 
have  been  introduced  fat  the  trial,  the  judgment  of  the  inferior  judica- 
tory, and  avers  that  the  judgment  is  contrary  to  law,  contrary  to  evi- 
dence, and  decidedly  and  strongly  against  the  weight  of  the  evidence. 

2.  Where  there  is  no  disputed  issue  of  fact,  the  judgment  of  the  inferior 
judicatory  may  be  reviewed  by  certiorari.  Toole  v.  Edmondson,  104 
Oa.  776    (31   S.  E.  25). 

3.  The  monthly  wages  of  one  employed  to  check  cotton  as  it  is  weighed 
and  classified,  and  who  also  works  as  a  stenographer,  typewriter,  and 
letter  filer,  are  not  subject  to  the  process  of  garnishment.  Cohen  v. 
AldHch,  5   Ga.  App,  256    (62  S.  E.   1015). 

4.  The  certiorari  should  have  been  sustained,  and  a  new  trial  ordered, 
but  as  the  evidence  on  the  new  hearing  may  be  different,  a  final  judg- 
ment should  not  be  entered.  Almand  v.  Georgia  R.  Co.,  102  Ga.  151 
(29  S.  E.  159).  Judgment  reversed. 

Decided  March  6,   1912. 

Certiorari;  from  Richmond  superior  court— Judge  Hammond. 
October  13,  1911. 
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e/.  M.  Hull  Jr.,  Lansing  B.  Lee,  for  plaintiff  ia  error. 
A.  B.  Williamson,  M.  C.  BarwicJc,  contra. 


3834.    Tyre  v.  Jones. 

Pottle,  J.    No  error  of  law  is  complained  of,  and  the  verdict  was  war- 
ranted by  the  evidence.  Judgment  affirmed. 
Decided  March  6,  1912. 

Complaint;  from  city  court  of  Dublin— Charles  Akerman,  judge 

pro  hac  vice.    September  30,  1911. 

J.  S.  Adams,  for  plaintiff  in  error. 


3838.    Mayor  and  ('ouncil  op  Americus  v.  Gartner. 

Pottle,  J.  1.  It  is  the  duty  of  a  municipal  corporation  to  use  ordinary 
care  to  keep  the  streets  over  which  it  has  control  in  a  safe  condition 
for  travel  both  by  day  and  by  night.     EoUiday  v.  Athens,  ante,  709. 

2.  Under  the  evidence,  the  proximate  cause  of  the  plaintiff's  injury  was 
an  elevation  which  had  been  negligently  permitted  by  the  city  to  re- 
main in  one  of  its  public  streets.  The  jury  were  warranted  in  finding 
that  the  plaintiff  could  not,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendant's  negligence;  and,  no  error  of  law 
being  complained  of,  the  verdict  in  the  plaintiffs  favor  will  not  be  dis- 
turbed. Judgment  affirmed. 
Decided  March  6,  1912. 

Action  for  damages;  from  city  court  of  Americus —Judge  Little- 

john.    October  6,  1911.  ^ 

B.  L.  Maynard,  Ellis,  Webb  <&  Ellis,  for  plaintiff  in  error. 

W.  P,  Wallis,  Jones  &  Childers,  E.  A.  Nisbet,  c-ontra. 


3857.     McCARTER  v.  McCARTER. 

A  contract  between  the  father  and  mother  of  minor  children,  under  the 
terms  of  which  it  is  agreed  that  the  parties  shall  thereafter  live  in  a 
state  of  separation,  each  having  the  custody  of  the  children  at  specified 
intervals  of  time,  the  father  to  pay  for  the  education  of  the  children, 
there  being  no  express  stipulation  as  to  who  shall  support  and  main- 
tain them,  does  not  release  the  parental  rights  of  the  father  to  the 
mother,  within  the  meaning  of  the  Civil  Code  (1910),  §  3021,  nor  relieve 
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the  father  from  the  legal  obligation  resting  upon  him  to  support  the 
children. 
2.  Where  such  a  contract  has  been  entered  into  and  the  mother  pays  for 
necessary  medicine  and  the  services  of  a  phydcian  for  such  minor  chil- 
dren, she  may  maintain  an  action  against  the  father  for  the  amount 
thus  expended. 

Decided  Mabch  6,  1912. 

Certiorari;  from  Walker  superior  court — Judge  Maddox.  Octo- 
ber 13,  1911. 

J.  E.  Rosser,  R,  M.  W,  Glenn,  for  plaintiff. 

James  P.  Shatiuck,  for  defendant. 

Pottle,  J.  In  a  suit  on  an  open  account  in  a  justice^s  court  the 
plaintiff  recovered  a  verdict  for  $15.55.  The  defendant's  certi- 
orari was  sustained  by  the  judge  of  the  superior  court,  and  final 
judgment  awarded  in  his  favor,  and  the  plaintiff  excepted.  The 
facts  are  unusual.  The  plaintiff  is  the  wife  of  the  defendant.  On 
April  9,  1910,  they  separated  by  mutual  agreement,  and  at  that 
time  entered  into  a  written  contract  containing  substantially  the 
following  provisions :  Defendant  was  to  pay  to  plaintiff  $1,400  in 
settlement  of  any  claim  for  alimony  which  she  might  have,  and  as 
the  purchase-price  of  a  certain  described  tract  of  land  belonging 
to  her.  In  addition  to  this  she  was  given  specified  personal  prop- 
erty and  household  effects.  There  were  two  minor  children.  It 
was  agreed  that  the  children  should  remain  with  their  mother  from 
Monday  in  the  forenoon  until  Friday  afternoon,  and  the  father  was 
to  have  the  privilege  of  having  the  children  with  him  the  remain- 
ing portion  of  the  week.  Neither  parent  was  to  interfere  with  the 
custody  or  control  of  the  children  while  they  were  with  the  other 
parent,  but  each  parent  was  to  have  the  right  at  all  times  to  visit 
the  children,  so  as  to  look  after  their  welfare,  wherever  they  might 
be  located.  It  was  further  agreed  that  the  children  should  be  sent 
to  school  for  a  specified  number  of  months,  and  that  the  father 
should  buy  their  books  and  pay  their  tuition.  The  father  was  like- 
wise to  furnish  one  of  the  children  with  clothing,  upon  condition 
that  this  child  should  attend  school,  and  the  father  was  to  have  the 
"privilege"  of  bringing  such  things  as  he  might  deem  proper  at 
any  time  to  the  other  child,  a  daughter.  Both  of  the  parties  to  the 
contract  agreed  to  work  for  the  interest  and  welfare  of  their  two 
children.  It  was  finally  agreed  that  neither  of  the  parties  should 
have  any  right  to  bring  suit  for  the  custody  or  control  of  the  chil- 
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dren,  nor  should  the  wife  have  any  action  for  alimony,  and,  except 
as  above  stated,  there  was  nothing  in  the  contract  in  reference  to 
the  support  of  the  children.  The  account  sued  on  was  for  sums 
of  money  which  the  plaintiff  had  paid  to  a  drug  company  and  a 
physician  for  drugs  and  medical  attention  for  the  children.  The 
account  as  originally  made  was  charged  to  the  plaintiff,  and  the 
indebtedness  was  incurred  by  her  without  the  knowledge  or  con- 
sent of  her  husband.  She  paid  the  account  and  brought  suit 
against  her  husband  to  recover  the  amount  thereof. 

In  this  State  a  father  may  by  voluntary  contract  release  the 
parental  rights  over  his  minor  child  to  a  third  person.  Civil  Code 
(1910),  §  3021.  When  a  father  makes  an  absolute  and  uncondi- 
tional gift  of  his  minor  child  to  another,  and  the  gift  is  accepted 
and  the  child  taken  into  the  home  of  the  donee,  the  latter  is  en- 
titled to  the  proceeds  of  the  labor  of  the  child,  and  is  bound  for 
its  care,  maintenance,  and  support,  in  the  absence  of  any  express 
agreement,  or  any  facts  or  circumstances  from  which  the  contrary 
would  be  implied.  Eaves  v.  Fears,  131  Oa.  820  (64  S.  E.  269). 
We  know  of  no  reason  why  the  rule  just  stated  would  not  be  appli- 
cable to  the  mother  of  the  child  as  well  as  to  any  other  person.  In- 
deed, there  are  many  reasons  why  the  rule  should  be  more  pecu- 
liarly applicable  to  a  mother  than  to  one  not  related  to  the  child. 
Where  husband  and  wife  separate  and  no  provision  is  made  for 
her  support,  either  voluntarily  or  by  decree  of  the  court,  the  hus- 
band is  liable  to  third  persons  for  the  board  and  support  of  his 
wife  and  necessaries  furnished  to  her  or  for  the  benefit  of  his  chil- 
dren in  her  custody.  Civil  Code  (1910),  §  2988.  "The  rights  of 
children  under  any  deed  of  separation  or  voluntary  provision  or 
decree  for  alimony  shall  not  be  affected  thereby.*^  Civil  Code 
(1910),  §  2990.  Where,  on  account  of  the  husband^s  misconduct, 
the  wife  obtains  a  divorce  and  a  decree  awarding  to  her  the  custody 
of  the  minor  children,  and  no  provision  is  made  in  the  decree  for 
the  support  of  the  children,  the  father  is  not  relieved  from  his  ob- 
ligation to  furnish  such  support.  If  he  should  fail  to  do  this,  and 
the  mother  makes  expenditures  for  tlie  proper  support  of  the  chil- 
dren, she  can  recover  from  the  father  the  amount  of  these  expendi- 
tures. Brown  v.  Brown,  132  Ga.  712  (64  S.  E.  1092,  131  Am.  St. 
R.  229).  In  the  case  just  cited  the  Supreme  Court  expressly  stated 
that  it  did  not  mean  to  hold  that  in  an  action  brought  by  the 


Digitized  by  VjOOQ IC 


App.]  MARCH  TERM,    1912.  757 

wife  for  the  recovery  of  expenditures  made  by  her  in  support  of  the 
child  after  she  obtained  the  decree  awarding  to  her  the  custody  of 
the  child,  it  would  not  be  a  good  defense  for  the  husband  to  show 
that,  in  consideration  of  his  withdrawing  any  objections  to  the 
award  of  the  custody  of  the  child  to  her,  she  agreed  to  thereafter 
support  the  child  and  to  relieve  him  from  liability  for  its  support. 
Without  reference  to  what  might  be  the  result  of  a  third  person^s 
furnishing  necessaries  to  a  child  which  its  father  failed  to  support, 
where  such  person  had  no  notice  that  the  father  had  released  his 
parental  rights  over  the  child,  and  without  reference  to  whether  the 
mere  custody  of  a  minor  child  by  a  third  person  would  be  enough 
to  put  one  furnishing  necessaries  for  the  child  upon  inquiry,  to  as- 
certain whether  the  father  had  surrendered  his  control  over  the 
child,  it  is  clear  that  where  the  father  has  done  so,  and  the  person 
furnishing  the  support  has  notice  of  the  fact,  he  can  not  maintain 
an  action  against  the  father.  The  real  question  in  the  present 
case  is  whether  or  not  the  agreement  entered  into  by  the  hus- 
band and  wife  on  April  9,  1909,  had  the  effect  of  releasing  the 
parental  rights  of  the  father  over  his  minor  children  and  surrender- 
ing them  to  the  mother,  and  of  imposing  upon  her  the  correspond- 
ing obligation  to  support  the  children.  We  think  the  true  rule  is 
that  before  a  father  will  be  held  to  have,  by  contract,  surrendered 
control  over  his  minor  child  and  become  relieved  of  the  obligation 
to  support  it,  an  agreement  to  this  effect  must  be  shown,  clear  and 
definite  in  its  terms.  It  ought  to  take  a  strong  case  to  relieve  a 
father  from  the  legal  and  moral  obligation  resting  upon  him  to  care 
for  and  maintain  his  minor  child.  In  this  case  an  inspection  of 
the  agreement  between  the  parties  shows  that  no  provision  was  ex- 
pressly made  for  the  support  of  these  children.  The  father  did 
not  surrender  his  parental  control  over  his  children,  but,  on  the 
contrary,  while  the  custody  was  with  the  mother  for  a  larger  por- 
tion of  time,  the  father  retained  the  right  to  have  them  with  him  at 
stated  intervals,  and  the  right  to  visit  the  children,  "so  as  to  look 
after  their  welfare,^'  wherever  they  might  be  located.  He  expressly 
obligated  himself  to  buy  them  school-books  and  pay  their  tuition, 
and  reserved  the  "privilege'^  of  giving  to  his  minor  daughter  such 
things  as  he  might  deem  proper  from  time  to  time.  The  contract 
further  provided  that  both  of  the  parties  should  "work  for  the 
interest  and  welfare  of  their  two  children.**     In  other  words,  we 
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construe  it  as  a  joint  agreement  partially  fixing  the  rights  and  lia- 
bilities of  each  parent  simply  in  order  to  forestall  domestic  friction. 
There  was  no  express  agreement  that  the  mother  should  support 
these  children.  Suppose,  therefore,  she  had  refused  to  do  it.  Could 
it  be  said  that  the  father  was  relieved  from  the  legal  obligation 
resting  on  him  to  furnish  maintenance  for  these  helpless  children  ? 
We  can  not  know  what  the  parties  had  in  mind,  except  as  they  have 
expressed  themselves  in  the  writing;  and,  in  the  absence  of  an  ex- 
press agreement  completely  surrendering  his  parental  rights  and 
relieving  himself  from  his  legal  obligation  to  support  his  children, 
we  are  unwilling  to  hold  that  the  father  is  not  liable  for  necessaries 
furnished  to  the  children,  which  he  himself  failed  to  provide.  This 
being  so,  the  mother  had  a  right  to  provide  the  necessaries  and 
to  look  to  the  father  for  reimbursement  The  verdict  in  favor  of 
the  plaintiff  was  demanded  by  the  evidence,  and  the  court  erred  in 
sustaining  the  certiorari.  Judgment  reversed. 


3858.    McClure  v.  Duncan. 

Pottle,  J.     The  evidence  was  sufficient  to  authorize  the  verdict  in  favor  of 
the  plaintiflf  in  the  distress  warrant,  and  the  court  did  not  err  in  over- 
ruling the  certiorari.  Judgment  affirmed. 
Decided  March  6,  1912. 

Certiorari;  from  Hart  superior  court— Judge  Meadow.     October 

13,  1911. 

Worley  Adams,  Linton  Johnson,  for  plaintiff  in  error 


3869.     FOUNTAIN   v.    FOUNTAIN. 

While  a  cropper  has  a  "mortgageable  interest"  in  the  crop,  this  interest 
can  not  be  subjected  to  levy  and  sale  under  the  mortgage,  until   the 
cropper  acquires  title,  and  this  he  can  not  do  "until  there  has  been  an 
actual  division  and  settlement"  with  the  landlord. 
Decided  March  6,  1912. 

Levy  and  claim;  from  city  court  of  Ashbum — J.  W.  Haygood, 

judge  pro  hac  vice.     October  18,  1911. 

W.  T.  Williams,  J.  A,  Comer,  A.  S,  Bussey,  for  plaintiff. 

J.  H,  Tipton,  contra. 


Digitized  by  VjOOQ IC 


App.]  MARCH  TERM,   1912.  759 

Pottle,  J.  The  cropper  executed  a  mortgage  upon  his  interest 
in  the  growing  crops.  To  the  levy  of  the  mortgage  execution  the 
landlord  filed  a  claim.  When  the  case  was  here  before  (7  Oa.  App. 
361,  66  S.  E.  1020),  the  court  held  that  the  mortgage  was  valid 
and  enforceable,  and  that  the  landlord  could  not,  even  with  the 
(Topper^s  consent,  defeat  the  mortgage  by  applpng  the  mortgaged 
property  to  an  indebtedness  created  for  supplies  furnished  the  year 
before.  At  the  second  trial  it  was  admitted  that  at  the  time  of 
the  levy  the  crop  mortgaged  was  ungathered  in  the  field,  and  no 
division  had  been  made  between  the  landlord  and  the  cropper.  The 
plaintiff  in  fi.  fa.  offered  to  show  that  at  the  time  of  the  levy  the 
cropper  was  not  indebted  to  the  landlord  for  supplies  or  advances. 
The  judge  refused  to  allow  this,  and  entered  up  a  judgment  dis- 
missing the  levy. 

The  exact  question  thus  presented  is  whether  or  not  the  interest 
of  the  cropper  is  subject  to  levy  and  sale  before  the  landlord  has 
received  his  half  of  the  crop,  but  after  he  has  been  paid  in  full  for 
all  supplies  and  advances  furnished  by  him  to  the  cropper.  The 
title  to  the  whole  of  the  crop  is  in  the  landlord  "until  there  has  been 
an  actual  division  and  settlement."  DeLoach  v.  Delk,  119  Oa,  884 
(47  S.  E.  204)  ;  Haa-ley  v.  Davu^,  7  Ga.  App.  386  {66  S.  E.  1102) ; 
Taylor  v.  Coney,  101  Oa.  657  (28  S.  E.  974) ;  Civil  Code  (1910), 
§  3707.  The  manifest  policy  of  the  law  is  to  give  the  landlord 
complete  control  over  the  crop  until  he  has  actually  received  his 
portion  of  the  crop  and  had  his  lien  for  supplies  and  advances  paid 
off  in  full.  While  the  cropper  has  a  "mortgageable  interest"  in 
the  (Tops,  such  interest  can  not  be  subjected  to  the  mortgage  debt 
until  the  cropper  has  acquired  title ;  and  this  he  can  not  do  before  a 
division  between  himself  and  the  landlord.  The  "interest"  may 
ripen  into  a  title,  but  there  can  be  no  levy  before  it  does.  See,  in 
this  connection,  Jordan  v.  Jones,  110  Ga,  47  (35  S.  E.  151).  If 
the  cropper  owes  the  landlord  nothing,  there  must  be  some  wa}' 
to  protect  tlie  creditor.  This  court  has  held  that  garnishment  is 
not  the  remedy.  Thompson  v.  Fassmore,  9  Ga,  App,  771  (72  S.  E. 
185).  A  division  must  be  made  at  some  time;  but  if  by  collusion 
the  landlord  and  the  cropper  attempt  to  defeat  the  creditor,  by  re- 
fusing to  make  a  division,  or  otherwise,  undoubtedly  equity  would 
afford  relief.  The  case  seems  to  have  been  submitted  to  the  pre- 
siding judge  to  determine  all  issues  of  law  and  fact.     If  so,  a 
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judgment  should  have  been  entered  finding  the  property  not  Bubjeet 
to  the  mortgage  fi.  fa.,  but,  as  the  judgment  entered  was  a  final  ter- 
mination of  the  ease  in  favor  of  the  claimant,  and  he  does  not  com- 
plain^ the  plaintiff  in  fi.  fa.  has  not  been  hurt. 

Judgment  affirmed. 


3880.    PYLE  V.  BOOZ. 

One  who  buys  personalty  from  an  agent  of  the  owner,  with  knowledge  of 
the  agency,  can  not,  upon  failure  of  the  owner's  title,  maintain  against 
the  agent  an  action  for  damages  for  breach  of  warranty.  Where,  in 
the  trial  of  such  a  case,  the  evidence  is  in  conflict  as  to  the  purchaser's 
knowledge  of  the  ownership  and  agency,  it  is  error  to  direct  a  verdict 
in  his  favor. 

Decided  March  6,  1912. 

Complaint;  from  city  court  of  Floyd  county — Judge  Beece.  Oc- 
tober 30,  1911. 

M,  B.  Eubanks,  for  plaintiff  in  error. 

Dean  £  Dean,  J.  M.  Hunt,  contra. 

Pottle,  J.  This  case  is  the  sequel  to  that  of  Booz  v.  Neal,  6 
Ga.  App.  279  (64  S.  E.  1104).  After  the  aflarmance  of  the  judg- 
ment  in  that  case,  as  a  result  of  which  Booz  was  compelled  to  pay 
off  the  fi.  fa.,  he  sued  Pyle,  the  seller,  for  breach  of  warranty,  and 
the  trial  judge  directed  a  verdict  in  the  plaintiff's  favor.*  Pyle's 
defense  was  that  he  sold  Booz  the  cotton  as  agent  for  one  Payne, 
who  was  present  at  the  sale,  and  that  Booz  knew  the  cotton  was 
Payne's,  and  therefore  took  the  chances,  so  far  as  he  (Pyle)  was 
concerned,  of  a  failure  of  Payne's  title.  The  evidence  showed  that 
in  1906  Payne  was  a  tenant  on  a  farm  bought  from  Coker  by 
Pyle,  who  gave  his  joint  note  with  Payne  at  a  bank,  in  order  to 
raise  money  necessary  to  make  the  crop.  In  the  fall  Payne  had 
five  bales  of  the  cotton  ginned  in  Pyle's  name  and  delivered  to 
Pyle  at  the  warehouse,  the  receipts  being  issued  in  Pyle'a  name. 
Pyle  went  with  the  receipts  to  the  bank,  took  up  the  note  which  he 
and  Payne  had  given,  and  gave  his  individual  note  in  renewal,  hy- 
pothecating the  warehouse  receipts  as  collateral  security.  Subse- 
quently Coker  levied  a  distress  warrant  on  the  cotton.  Pending 
this  levy  negotiations  were  opened  for  the  purchase  by  Booz  from 
Pyle  of  a  lot  of  cotton.     Coker,  having  been  satisfied,  dismissed 


Digitized  by  VjOOQ IC 


App.]  MARCH  TERM,   1912.  76I 

his  levy,  and  Pyle  sold  to  Booz  nine  bales  of  cotton,  including  the 
five  bales  delivered  to  him  by  Payne,  paid  the  note  at  the  bank  with 
a  portion  of  the  money,  and  delivered  to  Booz  the  five  warehouse 
receipts.  Subsequently  Neal  levied  on  the  five  bales  in  the  pos- 
session of  Booz,  and,  when  the  verdict  finding  the  property  sub- 
ject was  approved  by  this  court,  Booz  paid  NeaFs  claim.  Booz 
sued  Pyle  for  the  amount  paid  by  him  on  the  Neal  fi.  fa.,  but  the 
judge  directed  a  verdict  for  the  amount  paid  Pyle  for  the  cotton,  a 
somewhat  smaller  sum  than  that  paid  Neal.  Booz  testified,  that 
he  dealt  with  Pyle  as  the  sole  owner  of  the  cotton,  and  did  not 
know  Payne  in  the  transaction  at  all,  that  Pyle  claimed  he  owned 
it  all  the  time,  and  that  after  Coker^s  claim  for  rent  was  set- 
tled there  was,  so  far  as  Booz  knew,  no  other  claim  against  the 
cotton.  Pyle  and  Payne  testified  that  the  cotton  was  Payne^s ;  and 
the  point  in  the  case  is  whether  there  was  any  evidence  from 
which  the  jury  could  find  that  Booz  knew  this  when  he  bought  the 
cotton.  It  is  insisted  for  the  defendant  in  error  that  Pyle,  having 
taken  the  warehouse  receipts  in  his  name,  is  estopped  to  deny  his 
title.  If  he  sold  the  cotton  as  his  own,  he  would,  of  course,  be 
estopped,  not  so  much  because  of  the  receipts,  but  upon  the  general 
principle  that  one  who  sells  property  to  another  and  takes  the 
other^s  money  can  not  be  heard,  as  against  the  purchaser,  to  deny 
his  title.  But  if  Pyle  sold  the  cotton  as  agent  of  Payne,  and  Booz 
knew  this,  the  doctrine  of  estoppel  has  no  application.  We  are 
reluctant  to  disturb  the  verdict  directed,  because  it  seems  to  be 
a  manifestly  just  disposition  of  the  case,  but  if  there  is  any  evidence 
to  support  a  different  result,  the  trial  judge  had  no  power  to  deny 
the  defendant  a  jury  trial,  nor  have  we  authority  to  uphold  him 
in  so  doing.  While,  in  the  trial  of  the  claim  case,  Pyle  swore 
pointedly  that  the  cotton  was  his  when  he  sold  it  to  Booz,  having 
been  delivered  to  him  by  Payne  in  settlement  of  a  supply  bill,  in 
the  present  trial  both  he  and  Payne  testified  that  the  cotton  was 
Payne^s  and  that  Booz  knew  it.  We  quote  from  Pyle^s  testimony: 
"I  had  not  bought  that  cotton  from  Payne,  nor  never  in  my  life 
told  anybody  I  bought  it  from  Mr.  Payne,  only  stated  it  was 
mine  by  rights  of  mortgage  and  nothing  else.  I  said  the  cotton  was 
mine  hy  rights  under  the  mortgage  and  nothing  else,  never  had  any 
more  claim  on  it.  .  .  I  did  sell  that  cotton  in  that  transac- 
tion for  Payne,  because  Payne  told  me  to  do  so,  then  and  there. 
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and  Payne  was  present  at  the  time.  Booz  knew  who  that  cotton 
belonged  to  at  that  time  just  as  well  as  I  did,  because  he  would  not 
buy  it  until  the  levy  was  dismissed,  and  T  know  I  would  not  have 
gone  on  my  own  bond  for  the  cotton."  Payne  swore:  "I  paid  the 
interest  and  put  the  cotton  in  there  in  Mr.  Pyle^s  name,  so  that 
he  could  put  up  his  own  note  as  collateral  security  to  extend  my 
note  until  he  got  ready  to  sell  the  cotton.  Did  not  sell  that  cotton 
to  him,  only  just  that  agreement.  I  turned  it  over  to  Pyle  to  sell 
and  apply  to  these  notes  .  .  Booz  knew,  at  the  time  he  bought 
this  ^ve  bales  of  cotton  that  it  was  my  cotton  he  was  buying,  and 
that  the  proceeds  were  being  applied  to  my  debts ;  he  knew  it  and 
he  went  to  Coker  to  find  out  whether  Coker  had  anything  else 
against  the  cotton,  before  he  bought  it,  and  came  back  and  said  that 
Coker  had  a  claim  for  rent  for  the  year  before,  and  he  made  it 
up  in  his  own  mind  that  Coker  could  not  collect  that  and  hfe  bought 
it  anyhow."  He  further  testified:  "I  never  told  Booz  I  owned  it, 
but  he  knew  it.  He  knew  it  was  my  cotton,  I  told  him  so,  and  he 
objected  to  buying  it,  because  it  was  levied  on,  and  he  afterwards 
went  and  got  that  rent  affair  out  of  the  way."  We  think  this  testi- 
mony made  a  jury  question.  If  Pyle  was  acting  as  Payne^s  agent 
in  making  the  sale  and  Booz  knew  it,  Booz  can  not  look  to  the  agent 
for  a  breach  of  the  warranty  of  title.  There  is  nothing  in  the  evi- 
dence to  demand,  even  if  it  authorizes,  a  finding  that  Pyle 
knowingly  concealed  from  Booz  the  existence  of  the  judgment  in 
favor  of  N^eal  which"  afterwards  subjected  the  cotton,  although  such 
concealment  would  not  support  the  action  as  brought.  There  is 
nothing  in  the  point  that  because  Booz  sued  for  the  amount  paid 
by  him  to  Neal,  he  can  not  recover  his  true  measure  of  damages, 
to  wit,  the  sum  paid  Pyle  for  the  cotton.  We  feel  constrained  to 
send  the  case  back  for  a  trial  before  a  jury. 

Judgment  reversed. 


3888.     PAYNE   r.   EOMP:   COCA-COT.A  BOTTLING  CO. 

Where  an  action  is  brou^^ht  to  recover  damages  for  an  injury  caused  by 
the  explosion  of  a  bottle,  the  contents  of  which  were  manufactured,  bot- 
tled, and  sold  by  the  defendant  as  a  harmless  beverage,  an  inference 
of  negligence  on  the  part  of  the  manufacturer  arises,  when  it  is  shown 
that  all  the  persons  through  whose  hands  the  bottle  had  passed  were 
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free  from  fault,  and  that  the  condition  of  the  bottle  and  its  contents  had 
not  been  changed  since  it  left  the  defendant's  possession. 
Decided  March  6,  1912. 

Action  for  damages;  from  city  court  of  Floyd  county —Judge 
Reece.     February  18,  1911. 

J.  L,  Tyson,  W.  H.  Trawick,  Maddox  tf-  Doyal,  for  plaintiff. 

Lipscomb,  WilUngham  &  Wright,  for  defendant. 

Pottle,  J.  A  bottle  of  Coca-Cola,  manufactured  and  sold  by 
the  defendant,  exploded,  and  fragments  of  glass  flew  into  the 
plaintifPs  eye  and  destroyed  the  sight.  The  plaintiff  alleges  that 
the  water  in  the  bottle  had  been  charged  with  carbonic  acid  gas, 
and  that  the  explosion  was  due  to  the  fact  that  the  bottle  was  too 
highly  charged  with  the  gas  by  the  defendant.  A  nonsuit  was 
awarded,  and  the  plaintiff  excepted. 

The  bottle  of  Coca-Cola  was  bought  by  the  plaintiff's  brother 
from  Cook,  a  retail  vender,  who  bought  it  from  Barnett,  to  whom 
it  was  sold  by  the  defendant.  There  was  nothing  in  the  appear- 
ance of  the  bottle  to  differentiate  it  from  other  bottles  of  Coca-Cola 
put  on  the  market  by  the  defendant.  Neither  the  plaintiff  nor  his 
brother  did  anything  to  cause  the  explosion,  nor  had  the  bottle  or 
its  contents  been  changed  in  any  way  since  the  manufacturer  sold 
it  to  Barnett.  The  Coca-Cola,  such  as  was  contained  in  the  bottle, 
was  advertised  and  sold  by  the  defendant  as  a  "refreshing  and 
harmless  beverage."  A  small  cap,  fastened  tightly  down,  covered 
the  mouth  of  the  bottle.  There  was  no  direct  evidence  in  reference 
to  the  manner  in  which  the  bottle  was  charged,  nor  as  to  the  quan- 
tity of  gas  used. 

If  the  plaintiff  can  recover  at  all,  he  can  do  so  only  upon  an  ap-\ 
plication  of.  the  maxim  res  ipsa  loquitur.    The  occurrence  was  un-  ! 
usual.     Bottles  filled  with  a  harmless  and  refreshing  beverage  do 
not  ordinarily  explode.    When  they  do,  an  inference  of  negligence 
somewhere  and  in  somebody  may  arise.    There  is  no  presumption 
of  law,  but  merely  an  inference  of  fact.     Negligence  is  not  neces 
sarily  to  be  inferred  merely  from  the  act  itself,  but  the  tribunal 
designated  by  the  law  to  decide  the  issues  of  fact  may  infer  negli- 
gence from  the  happening  of  an  event  so  unusual.     So  much  may 
be  gathered  from  previous  decisions.    Chenall  v.  Palmer  Brick  Co., 

117  Oa,  106  (43  S.  E.  443) ;  McDonnell  v.  Central  Railway  Co., 

118  Oa.  86,  91  (44  S.  E.  840)  ;  Palmer  Brick  Co.  v.  Chenall  119 
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Oa.  837  (47  S.  E.  329) ;  Monahan  v.  National  Realty  Co.,  4  Oa. 
App.  680  (62  S.  E.  127) ;  Cochrell  v.  Langley  Mfg.  Co.,  5  Ga.  App. 
317  (63  S.  E.  244) ;  Sinkovitz  v.  Peters  Land  Co.,  5  Oa.  App. 
788  (64  S.  E.  93) ;  Central  Railway  Co.  v.  Butler,  8  Oa.  App.  243 
(68  S.  E.  956).  In  the  Cochrell  case,  supra,  the  Chief  Judge  called 
attention  to  the  fact  that  the  doctrine  expressed  in  the  maxim  res 
ipsa  loquitur  was  the  foundation  for  the  rule  stated  in  section  5157 
of  the  CivO  Code  of  1895  (Civil  Code  of  1910,  §  5743),  which  is 
merely  a  codification  of  previous  decisions  of  the  Supreme  Court. 
But  it  is  said  that  before  the  doctrine  can  be  applied,  the  act 
must  speak  not  only  of  negligence,  but  of  negligence  on  the  part 
of  the  defendant.  To  this,  of  course,  all  are  agreed.  But  the  argu- 
ment of  the  able  and  earnest  counsel  for  the  defendant  is,  that  the 
principle  at  the  foundation  of  the  maxim  can  not  be  applied  here, 
because  the  bottle  was  not  in  the  possession  or  control  of  the  de- 
fendant when  it  exploded;  that  therefore  there  can  arise  no  in- 
ference that  it  was  negligent;  and  that  if  negligence  is  to  be  in- 
ferred, it  must  be  ascribed  to  the  vender  from  whom  the  plaintiffs 
brother  bought  the  bottle,  or  to  the  brother  himself.  The  counsel 
relies  upon  language  of  Mr.  Justice  Lamar  in  the  Chenall  case, 
supra,  that,  "prima  facie,  that  want  of  due  care  should  be  re- 
ferred to  him  under  whose  management  and  control  the  instrument 
of  injury  was  found."  Further  along  in  the  opinion  the  learned 
Justice  said :  "All  that  the  plaintiff  should  be  required  to  do  in  the 
first  instance  is  to  show  that  the  defendant  owned,  operated,  and 
maintained,  or  controlled  and  was  responsible  for  the  management 
and  maintenance  of  the  thing  doing  the  damage ;  that  the  accident 
was  of  a  kind  which,  in  the  absence  of  proof  of  some  external  cause, 
does  not  ordinarily  happen  without  negligence.  Whjen  he  has 
shown  this,  he  has  cast  a  burden  on  the  defendant,  who  may  then 
proceed  to  show  that  the  accident  was  occasioned  by  vis  major,  or 
by  other  causes  for  which  he  was  not  responsible."  In  the  head- 
note  the  rule  is  stated  somewhat  differently,  thus:  "Prima  facie, 
such  negligence  will  be  attributed  to  the  person  charged  by  law 
with  the  duty  of  maintaining  and  managing  the  thing  causing  the 
injury."  In  that  case  the  court  discussed  and  applied  the  doctrine 
in  favor  of  one  injured  by  the  falling  of  a  brick  arch,  and  did  not 
have  in  mind  such  an  occurrence  as  the  one  presented  in  the  case 
now   at  hand.     Granting,   for  the   sake   of   the   argument,   that. 
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prima  facie,  inferential  negligence  will  be  imputed  to  the  person 
who  sold  the  bottle  to  plaintiff^s  brother,  or  to  the  brother  himself, 
the  inference  is  completely  rebutted  when  it  aflBrmatively  appears, 
as  it  does  here,  that  neither  was  at  fault,  that  neither  handled 
the  bottle  improperly  or  did  anything  to  change  the  condition  from 
that  in  which  it  was  when  received.  Since  for  every  effect  there  is 
a  cause,  where  negligence  exists  some  one  must  have  been  the  re- 
sponsible author.  If  he  can  be  foimd,  it  is  right  that  he  should 
pay  the  penalty.  The  bottle  exploded.  /  Inferentially  some  one 
was  negligent.  It  was  not  Cook,  the  last  vendor  of  the  bottle,  nor 
the  plaintiff^s  brother,  nor  the  plaintiff,  nor  yet  Bamett,  because 
they  all  stand  exonerated  by  direct  or  circumstantial  evidence  of 
their  freedom  from  fault.  But,  the  inference  of  negligence  re- 
mains, and  some  one  is  prima  facie  to  blame.  By  a  process  of 
elimination  we  get  back  to  the  manufacturer  who  set  the  dangerous 
agency  in  motion,  and  upon  whom  the  blame  ought  inferentially 
to  be  fastened.  It  is  certainly  no  hardship  to  require  at  the  man- 
ufacturer's hands  an  explanation  of  the  occurence,  that  the  jury 
may  say  whether  it,  like  the  other  persons  who  handled  the  bottle, 
has  been  exonerated.  /  If  a  manufacturer  should  sell  to  a  jobber  a 
gun,  and,  after  passing  through  the  hands  successively  of  the 
wholesaler  and  retailer,  it  finally  reaches  the  marksman,  and  ex- 
plodes in  his  hands  while  being  used  in  the  ordinary  and  usual 
manner,  and  injury  results,  it  is  plain  that  there  was  a  defect  in 
the  gun.  Somebody  ought  to  be  responsible.  Concede  that  infer- 
entially it  could  be  said  that  the  marksman  must  have  done  some- 
thing to  the  weapon  to  cause  it  to  explode,  if  he  disproves  this,  and 
the  retailer,  the  wholesaler,  and  the  jobber  all  in  turn  show  that 
they  kept  and  handled  the  gun  in  the  usual  way,  and  did  notliing  to 
change  its  condition,  the  inference  of  negligence  would  be  shifted 
back  upon  the  manufacturer,  who  put  the  weapon  of  destruction  in 
circulation  with  his  indorsement  that,  when  used  in  the  ordinary 
and  usual  manner,  no  harm  would  come  to  him  who  used  it.  In 
such  a  case  it  would  be  no  answer,  when  the  maxim  that  the  thing 
spoke  for  itself  is  invoked,  to  say  that  when  the  injury  resulted, 
the  thing  was  not  in  the  possession,  power,  or  control  of  the  man- 
ufacturer. 

Under  the  proved  facts,  the  occurrence  speaks  of  the  defend- 
ant's negligence,  and  its  alone.     The  iDference  is  that  it  was  neg- 
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ligent  in  the  maimer  alleged  in  the  petition.  It  charged  the  bottle 
with  carbonic  acid  gas,  it  put  together  the  constituent  elements  of 
the  beverage,  it  manufactured  or  procured  the  bottle  to  hold  these 
elements,  and  it  put  the  bottle  in  circulation,  with  an  invitation 
to  the  public  to  use  the  contents  as  a  harmless  and  refreshing  bev- 
erage. The  attempt  to  use  it  caused  the  plaintiff  the  loss  of  his 
eye.  Somebody  is  responsible,  and  the  inference  is  that  the  defend- 
ant is  the  guilty  party.  See  Blood  Balm  Co,  v.  Cooper,  83  Oa,  461 
(10. S.  E.  118,  5  L.  R.  A.  612,  20  Am.  St.  R.  324) ;  Watson  v. 
Augusta  Brewing  Co,,  124  Ga.  121  (52  S.  E.  152,  1  L.  R.  A. 
(N.  S.)  1178,  110  Am.  St.  R.  157) ;  Hudgins  v.  Coca-Cola  Bottling 
Co,,  122  Ga,  695,  699  (50  S.  E.  974).  In  the  Monahan  case,  supra 
(4  Ga,  App,  680 >,  Judge  Russell,  speaking  for  the  court,  held, 
that  the  doctrine  underlying  the  maxim  res  ipsa  loquitur  might  be 
applied  in  a  case  where  one  was  injured  by  a  falling  window  in 
the  ofiBce  of  a  tenant,  and  that  inferentially  the  landlord  was  guilty 
of  negligence,  although  the  window  was  under  the  immediate  con- 
trol and  in  the  actual  possession  of  the  tenant  at  the  time. 

We  do  not  say  that  under  the  proved  facts  the  jury  must  find 
the  defendant  liable,  but  there  was  enough  evidence  to  make  a 
prima  facie  case  and  to  require  an  explanation  from  the  defendant. 
We  deal  with  the  case  upon  the  facts  presented.  As  to  whether  an 
inference  of  negligence  would  arise  against  the  manufacturers 
upon  mere  proof  of  the  explosion,  without  more,  we  express  no 
opinion.  Judgment  reversed. 


3917.    LIVINGSTON  v.  MARTIN. 

rnder  the  ruling  in  Luke  v.  lAvingatony  9  Oa.  App,  116  (70  S.  E.  596),  tbe 
court  did  not  err  in  refusing  to  enter  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  in  this  case.  The  expressed  intention  of  the 
defendant's  agreement  was  to.  let  the  ruling  of  this  court  **on  the  uni- 
lateral feature  of  said  case,  if  adverse  to  Luke,  finally  determine"  the 
case  at  bar.  The  ruling  of  this  court  in  that  case  was  not  necessarily  or 
conclusively  adverse  to  Luke,  nor  did  it  affect  his  right  to  show  either 
that  the  contract  was  in  fact  unilateral,  or  that  it  was  void  because  it 
was  in  fact  a  wagering  contract.  In  affirming  the  judgment  overrulinpj 
the  demurrer,  our  judgment  was  expressly  placed  upon  the  ground  tha  f 
jury  questions  were  involved,  and  that  the  lower  court  could  not,  oii 
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demurrer,  determine,  as  a  matter  of  law,  that  the  contract  was  unilat- 
eral, or  that  it  was  void  as  a  gaming  contract. 
Decided  Mabch  6,  1912. 

(^)niplaint;  from  city  court  of  Fitzgerald— Judge  Wall.  De- 
cember 4,  1911, 

Elkins  &  Wall,  for  plaintiff. 

Oriffin  &  Oriffin,  A,  J.  McDonald,  D.  E.  (}riffin,  for  defendant. 

Russell,  J.  Livingston  brought  this  suit  against  Martin  upon 
a  contract  apparently  substantially  similar  to  that  involved  in  Luke 
V.  Livingston,  9  Ga.  App,  116  (70  S.  E.  596),  seeking  to  recover 
damages  in  the  sum  of  $1,275,  for  a  breach  of  the  contract.  At  the 
May  term,  1910,  of  the  city  court  of  Fitzgerald  (about  the  time 
that  the  writ  of  error  from  the  city  court  of  Ocilla  in  Luke  v.  Liv^ 
ingston  was  filed  in  this  court)  the  defendant,  Martin,  individ- 
ually and  by  his  counsel  entered  into  an  agreement,  which  was  en- 
tered on  the  minutes  of  the  court,  of  which  the  following  are  the 
only  material  portions:  "Whereas  the  contract  sued  on  in  said 
Luke  case  is  substantially  the  same  in  form  as  the  one  sued  on  in 
the  above-stated  case,  it  is  accordingly  agreed  by  the  said  defendant 
and  his  counsel  that  if  the  said  Court  of  Appeals  decides  that  the 
contract  in  said  Luke  case  is  not  unilateral,  and  is,  on  account  of  the 
terms  of  said  contract,  not  unenforceable,  then  the  plaintiff  in  the 
above-stated  case  may  at  once  enter  judgment  before  the  judge  of 
this  court  (a  jury  trial  being  expressly  waived)  against  the  de- 
fendant for  the  amount  sued  for,  except  $50.  In  the  event  that  the 
Court  of  Appeals  decides  that  said  contract  in  said  Luke  case  is  not 
unilateral,  and  is  not  void  on  account  of  the  terms  of  said  contract, 
all  right  to  further  objections,  grounds  of  demurrer,  pleas,  answers, 
and  the  like,  both  those  in  record  and  those  not  in  record,  are  ex- 
pressly waived,  and  the  recitals  of  facts  admitted  as  to  the  above- 
stated  amount,  the  intention  being  to  let  the  Court  of  Appeals  rul- 
ing on  the  unilateral  feature  of  said  case,  if  adverse  to  Luke,  finally 
determine  the  above-stated  case.^^  Upon  the  strength  of  this  agree- 
ment counsel  for  Livingston,  during  the  November  term,  1911,  of 
the  city  court  of  Fitzgerald,  presented  to  the  couft  a  motion  asking 
the  rendition  of  a  judgment  in  his  favor  against  the  said  Martin, 
without  the  intervention  of  a  jury,  the  motion  stating  that  the 
plaintiff  in  the  pending  cause,  under  provisions  of  the  consent  made 
and  filed  by  the  parties  in  the  case,  and  by  reason  of  the  terms  of 
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tiie  decision  of  the  Court  of  Appeals  in  the  case  of  Luke  v.  Livings- 
ton,  was  entitled  to  have  judgment  rendered  in  his  favor.  The 
judge  issued  a  rule  calling  upon  the  defendant  to  show  cause  why 
the  judgment  should  not  he  entered  against  him,  and,  upon  a  hear* 
ing  thereon,  overruled  the  motion  and'  refused  to  enter  judgment 
in  behalf  of  the  plaintiff.    Livingston  excepts  to  this  judgment. 

We  think  the  court  ruled  correctly  in  denying  the  plaintiff's 
right  to  take  a  judgment.  It  is  extremely  questionable  whether 
Martin's  agreement,  which  we  have  quoted  literally,  is  of  any  bind- 
ing force.  While  every  agreement  between  parties  in  court  should 
be  punctiliously  observed  and  rigidly  enforced  by  the  courts,  when 
it  is  possible  to  enforce  it,  it  is  difficult  to  discern  how  Martin's 
agreement  escapes  being  a  nudum  pactum,  if  it  escapes  at  all.  As 
introductory  of.  the  material  portions  of  the  agreement  which  we 
have  quoted,  it  is  stated  that  it  is  agreed  in  open  court  ^^by  the 
defendant  and  his  counsel"  that  the  instant  case  be  not  tried  until 
the  Court  of  Appeals  decides  the  case  of  Livingston  v.  Luke, 
ji  writ  of  error  from  the  city  court  of  Ocilla;  and  (giving 
other  terms  of  the  agreement  the  construction  now  claimed  by 
counsel  for  the  plaintiff  in  error)  it  was  agreed  by  the  defendant 
that  this  case  should  abide  the  result  of  the  LuTce  case.  So  much 
for  the  defendant's  agreement.  But  what  does  the  plaintiff  upon 
his  part  agree  to  do  as  a  consideration  for  the  defendant's  promise  ? 
There  seems  to  be  nothing,  unless  it  is  an  implied  agreement  that 
the  case  will  be  delayed,  and  thus  the  defendant  may  gain  some 
time.  The  plaintiff  does  not  sign  the  agreement  upon  the  minutes, 
nor  is  there  any  stipulation  upon  the  part  of  the  plaintiff  that  if 
the  judgment  of  the  lower  court  had  been  reversed,  and  this  court 
had  held  that  the  contract  upon  its  face  was,  as  a  matter  of  law, 
unilateral  and  void,  he  would  dismiss  the  action  and  pay  the 
costs.  However,  as  stated  above,  the  agreement  was  entered  into  in 
open  court,  and  perhaps  the  implied  assent  of  the  plaintiff's  coun- 
sel to  the  stipulation  in  regard  to  continuances  might  constitute 
such  an  acceptance  on  the  plaintiff's  part  as  would  have  bound  him 
to  dismiss  the  suit  if  the  contract  in  Luke's  case  had  been  declared 
unilateral  upon  its  face ;  so  we  will  waive  this  point  and  deal  with 
the  agreement  as  though  it  was  binding  upon  the  defendant, 
Martin. 

Even  in  this  view  of  the  matter,  however,  the  decision  of  the 
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trial  judge  was  right,  because  it  is  expressly  stated  that  the  inten- 
tion of  the  defendants  agreement  is  "to  let  the  Court  of  Appeals* 
ruling  on  the  unilateral  feature  of  said  case,  if  adverse  to  Luke, 
finally  determine  the  above-stated  case."  It  is  true  that  in  the  pre- 
ceding portion  of  the  agreement  it  is  stated  that  "if  the  Court  of 
Appeals  decides  that  the  contract  in  said  Luke  case  is  not  unilat- 
eral, and  is,  on  account  of  the  terms  of  said  contract,  not  unen- 
forceable, then  the  plaintiff  [in  this  case]  may  at  once  enter  judg- 
ment before  the  judge  of  this  court."  But  this  agreement,  like 
every  other  agreement,  must  be  considered  as  a  whole.  Construing 
the  agreement  as  a  whole,  the  language  used  in  the  concluding  por- 
tion of  the  agreement,  that  the  ruling  on  the  unilateral  feature  is 
to  finally  determine  the  ease,  is  controlling;  and  this  means  noth- 
ing more  than  that  the  question  is  to  be  decided  by  a  jury,  if  the  de- 
fendant, under  proper  pleadings,  has  evidence  to  show  that  the.  dol- 
lar mentioned  in  the  contract  was  not  in  fact  paid  to  him.  The 
reason  why  the  agreement  of  the  defendant  in  this  case  is  not  bind- 
ing, and  was  properly  held  not  to  be  so  by  the  trial  judge,  is  that, 
while  this  court  did  not  hold  the  contract  in  the  Luke  case  to  be 
unilateral  or  unenforceable  per  se,  we  did  not  hold  that  it  was  not 
unilateral,  and,  on  the  contrary,  expressly  held  that  on  a  trial  it 
might  be  shown  to  be  both  unilateral  and  void,  as  contrary  to  pub- 
lic policy.  According  to  the  holding  in  the  Luke  case,  supra,  the 
contract  is  prima  facie  not  unilateral,  because  of  the  alleged  pay- 
ment of  the  sum  of  one  dollar  upon  the  purchase-price;  and  so  we 
held  that  the  judge  could  not,  upon  demurrer  (which  considers 
only  the  outward  appearance  of  the  instrument),  say  that  it  was 
unilateral;  but  this  court  did  not  hold  that  the  contract  was  not 
unilateral,  and,  on  the  contrary,  it  was  made  the  duty  of  the  judge 
to  declare  the  contract  unilateral  and  void  if  it  should  appear  to 
the  jury,  upon  the  trial,  that  the  dollar  mentioned  in  the  contract 
was  in  fact  never  paid ;  for  in  that  event  Luke's  contract,  considered 
as  an  offer  to  sell,  would  not  have  been  legally  accepted.  We  ex- 
pressly held  that  Livingston's  agreement  to  pay  damages  in  case 
he  did  not  accept  would  not  prevent  the  contract  from  being  uni- 
lateral, and  we  put  our  judgment  sustaining  the  overruling  of  the 
demurrer  to  the  petition  upon  the  fact  that  the  statement  that  a  dol- 
lar had  been  paid  was,  "at  least  prima  facie,  a  recital  of  part  pay- 
ment of  the  purchase-price/'    We  kept  in  mind  that  the  mere  fact 
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that  an  offer  is  based  on  a  consideration  does  not  prevent  its  be- 
ing unilateral,  but  we  concluded,  upon  mature  consideration,  that 
the  trial  judge,  in  passing  upon  the  contract  on  demurrer,  did  not 
err  in  treating  the  statement  of  the  contract,  that  "the  sum  of  one 
dollar  in  cash  has  been  paid  on  this  contract  by  the  said  J.  K. 
Livingston,^'  as  prima  facie  evidence  of  acceptance  on  Livingston's 
part;  that  is,  as  prima  facie  evidence  that  Livingston  had  paid  to 
Luke  a  portion  of  the  purchase-price  of  the  cotton  in  order  to  bind 
the  bargain.  ,       ^ 

The  trial  judge,  in  ruling  upon  the  motion  to  enter  up  judgment 
against  the  defendant  in  this  case,  correctly  apprehended  the  ruling 
of  this  court  in  the  Luke  case,  as  well  as  the  import  of  the  agree- 
ment made  by  the  defendant  in  this  case.'  The  agreement  and  the 
ruling  of  this  court  are  not  defined  within  the  same  boundaries,  nor 
do  they  cover  identically  the  same  territory.  If  the  agreement  in 
regard  to  the  pending  cause  is  mutual,  it  evidences  that  both  par- 
ties expected  this  court,  in  the  Luke  case,  to  pass  finally  and  con- 
clusively upon  the  plaintiffs  (Luke's)  right  of  action,  and  to  ad- 
judge that  upon  the  contract  alone  he  was  either  entitled  or  not 
entitled  to  recover.  Perhaps  it  was  Luke's  purpose,  in  filing  the 
demurrer,  to  thus  test  the  sufficiency  of  the  contract.  The  de- 
murrer may  have  been  Luke's  only  means  of  defense.  Luke  may 
have  been  unable  to  deny  Livingston's  acceptance  of  the  contract 
by  the  payment  of  a  part  of  the  purchase-price,  or  to  have  shown 
that  it  was  mutually  understood  and  agreed  that  the  contract  was 
a  mere  cover  for  a  transaction  in  cotton  futures.  The  ruling  sus- 
taining the  judgment  of  the  city  court  of  Ocilla  in  Luke's  case 
might,  for  these  reasons,  be  conclusive  in  his  case.  This  court, 
however,  without  any  knowledge  of  or  concern  with  the  real  facts  of 
the  eventual  conclusion  of  the  litigation,  took  the  view  that  the  trial 
judge  was  right  in  holding  that,  under  the  allegations  of  the 
contract,  the  plaintiff  had  a  prima  facie  right  to  recover,  even 
though  it  could  not  be  said  that  the  right  was  absolutely  beyond 
explanation.  On  the  contrary,  we  expressly  held  that  the  plain- 
tiff's entire  right  to  recover  would  be  destroyed  if  it  appeared  either 
that  the  contract  was  unilateral  because  there  had  in  fact  been 
no  payment  made  upon  the  contract,  or  because  the  agreement, 
while  valid  on  its  face,  was  a  mere  mask  designed  to  cover  an  un- 
lawful transaction  in  cotton  futures. 


Digitized  by  VjOOQ IC 


App.]  MAR(  TI   TERM,    1912.  771 

The  assumption  of  the  parties  in  this  case,  as  evidenced  by  the 
agreement,  was  that  the  decision  of  this  court  upon  the  demurrer 
would  finally  dispose  of  the  case.  On  the  contrary,  we  concluded 
our  ruling  upon  the  contract  in  the  Luke  case,  supra,  by  saying: 
"Considering  the  contract  as  a  whole,  we  are  finally  led  to  con- 
clude that  jury  questions  are  presented,  and  [for  that  reason]  that 
the  court  did  not  err  in  overruling  the  general  demurrer  to  the 
petition."  Construing  fairly  the  agreement  of  the  defendant  in 
this  case  as  a  whole,  it  amounts  only  to  an  agreement  to  abide  the 
result  in  the  Luke  case;  and  this  means,  as  rightly  held  by  the 
trial  judge,  that  either  of  the  defenses  pointed  out  in  the  Luke 
case  is  available  to  the  defendant  in  the  present  case. 

Judgment  affirmed. 


3678.     HARTWELL  RAILWAY  CO.  v.  KIDD. 

1.  Where  goods  transported  over  the  line  of  more  than  one  carrier  are 
damaged  in  transit,  the  holder  of  the  bill  of  lading  may  sue  the  deliver- 
ing carrier  either  for  the  breach  of  its  implied  obligation  to  deliver 
promptly  and  safely,  or  upon  its  statutory  liability  as  the  last  carrier 
which  received  the  goods  "as  in  good  order."  Where,  in  such  a  suit, 
there  is  no  allegation  that  the  carrier  received  the  goods  as  in  good  or- 
der, the  action  will  be  construed  as  being  one  based  upon  the  common- 
law  liability  of  the  carrier. 

2.  An  action  against  a  carrier,  based  upon  its  common-law  liability  for 
damage  to  goods  shipped,  can  not  by  amendment  be  converted  into  a 
suit  founded  upon  the  statutory  liability  created  by  S  2752  of  the  Civil 
Code   (1910). 

3.  Although,  when  a  suit  against  a  connecting  carrier  for  damage  to  goods 
in  transit  is  based  upon  the  common-law  liability  of  the  carrier,  there  is 
a  presumption  that  the  goods  were  received  in  good  order,  this  pre- 
sumption may  be  rebutted ;  and  when,  in  such  a  suit,  it  affirmatively  ap- 
pears that  the  goods  were  delivered  to  the  plaintiflf  in  the  condition  in 
which  they  were  received  by  the  carrier,  a  recovery  is  unauthorized. 

4.  Courts  will  not  take  judicial  cognizance  of  the  schedule  of  rates  filed 
by  a  carrier  with  the  interstate-commerce  commission  and  published  »»8 
required  by  the  acts  of  Congress.  A  recovery  as  for  an  overcharge  in 
freight  upon  an  interstate  shipment  is  not  authorized  when  there  is  no 
proof  of  the  lawful  rate  which  the  carrier  is  allowed  to  demand. 

5.  The  evidence  was  not  sufficient  to  authorize  a  recovery  as  for  an  over- 
charge for  feeding  the  live  stock  which  were  the  subject-matter  of  the 
contract  of  carriage. 

Decided  Mabch  10,  1012. 
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Action  for  damages;  from  Hart  superior  court— Judge  Meadows. 
July  29,  1911. 

The  action  was  brought  in  a  justice's  court,  to  recover  $95.75, 
embracing  three  items  of  alleged  damages,  and  was  tried  on  appeal 
in  the  superior  court.  In  the  cause  of  action  attached  to  the  sum- 
mons it  was  alleged,  that  10  head  of  live  stock  were  delivered  at 
Maryville,  Tenn.,  to  a  connecting  carrier  of  the  defendant,  to  be 
delivered  to  the  plaintiff  at  Hartwell,  6a. ;  that  there  was  unreason- 
able delay  in  delivery,  caused  by  the  negligence  of  the  defendant; 
that  the  stock  were  not  properly  watered  and  fed,  and  were  exposed 
to  bad  weather,  which  resulted  in  colds,  distemper,  and  other  dis- 
eases, and  thereby  reduced  the  market  value  of  the  stock  in  the 
sum  of  $80;  that  the  defendant  collected  $10  for  watering  and 
feeding  the  stock,  when  $5  was  the  proper  charge;  and  that  the 
collectible  rate  of  freight  on  the  shipment  was  $59.25,  and  the 
defendant  exacted  $70,  an  overcharge  of  $10.75. 

The  defendant  demurred,  on  the  ground  that  the  plaintiff  had 
combined  a  suit  on  contract  with  an  action  ex  delicto.  The  de- 
murrer was  overruled,  and  exception  was  duly  taken  to  this  judg- 
ment. Over  objection  of  the  defendant,  the  plaintiff  was  permitted 
to  amend  by  alleging  that  the  defendant  received  the  stock  "as  in 
good  order,"  and  was  liable  under  §  2752  of  the  Civil  Code  of  1910, 
for  $80,  damages.  The  objection  was  that  the  amendment  set 
forth  a  new  cause  of  action;  and  exception  was  duly  taken  to  the 
allowance  of  this  amendment. 

The  defendant  answered,  that  it  did  not  feed  and  water  the 
stock,  and  that  it  made  no  charge  therefor;  that  it  did  not  receive 
from  the  plaintiff  any  part  of  the  freight  charges,  but  they  were 
paid  by  the  shipper  to  the  initial  carrier,  the  Louisville  &  Nashville 
Railway  Company;  that  the  defendant  did  not  damage  the  stock, 
but  delivered  the  shipment  to  the  plaintiff  promptly,  in  the  condi- 
tion in  which  it  was  received  from  the  initial  carrier.  By  amend- 
ment the  defendant  pleaded  a  special  contract  made  with  the  initial 
carrier,  under  the  terms  of  which,  as  a  condition  precedent  to  the 
recovery  of  damages  for  injury  to  the  stock,  the  plaintiff  was  re- 
quired to  give  written  notice  to  the  agent  of  the  delivering  carrier, 
before  the  stock  was  removed  from  the  place  of  shipment  and 
mingled  with  other  stock. 
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The  plaintiff  recovered  the  full  amount  sued  for,  and  the  de- 
fendant's motion  for  a  new  trial  was  overruled. 

James  H.  SJcelion,  for  plaintiff  in  error. 

W.  L,  Hodges,  contra. 

Pottle,  J.  1.  When  goods  are  delivered  to  a  carrier  and  di- 
rection given  to  ship  to  a  designated  point,  the  law  implies  a  prom- 
ise to  transport  at  the  lawful  rate  by  the  nearest  practicable  route ; 
and  this  implied  promise  extends  to  every  carrier  who  handles  the 
shipment.  Where  goods  transported  over  the  line  of  more  than 
one  carrier  are  damaged  in  transit,  the  person  entitled  to  recover 
the  damages  may  sue  upon  the  common-law  liability  arising  upon 
the  implied  promise,  or  upon  an  express  contract,  if  one  was  made, 
or,  in  this  State,  he  may  bring  his  action  under  the  Civil  Code 
(1910),  §  2752,  against  the  last  carrier  receiving  the  goods  "as  in 
good  order.'*  In  the  present  case  it  is  manifest  that  the  suit  as 
originally  brought  was  not  brought  under  this  section  of  the  code, 
there  being  no  allegation  that  the  defendant  received  the  goods 
"as  in  good  order.''  A  general  averment  of  negligence  on  the 
part  of  the  defendant  will  not  suflBce  to  take  the  place  of  this  es- 
sential allegation.  No  express  contract  is  pleaded  by  the  plaintiff, 
and  it  is  clear  that  the  suit  is  predicated  upon  the  carrier's  com- 
mon-law liability.  The  case  of  Western  &  Atlantic  R.  Co.  v.  Expo^ 
siiion  Cotton  Mills,  81  Oa.  522  (2),  (7  S.  E.  916,  2  L.  R.  A.  102), 
is  directly  in  point,  as  is  also  Central  Ry.  Co.  v.  Jones,  7  Oa,  App. 
165  (66  S.  E.  492). 

2.  Where  goods  conveyed  over  the  line  of  mons  than  one  carrier 
are  damaged  in  transit,  and  suit  is  brought  against  the  last  carrier, 
upon  the  common-law  liability,  the  defendant  is  presumed  to  have 
received  the  shipment  in  good  order ;  but  this  presumption  may  be 
rebutted  by  proof  that  the  goods  were  delivered  to  the  consignee  in 
the  same  condition  in  which  they  were  received  by  the  defendant. 
But  where  the  suit  is  brought  upon  the  statutory  liability,  the  car- 
rier's receipt  of  the  goods  "as  in  good  order,"  without  exception,  is 
conclusive  upon  the  carrier.  L.  &  N,  R.  Co.  v.  Bums,  9  Oa.  App. 
241  (70  S.  E.  1112),  and  cit.;  Southern  Ry.  Co.  v.  Waters,  125  Oa. 
520  (54  S.  E.  620) ;  Susong  v.  Ry.  Co.,  115  Oa.  361  (41  S.  E.  566). 
Under  this  statute  the  carrier  is  estopped  to  deny  liability,  without 
reference  to  whether  it  occasioned  the  damage,  when  it  either  ac- 
tually or  constructively  received  the  goods  "as  in  good  order."    This 
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is  totally  different  from  the  common-law  liability,  under  which  the 
carrier  is  held  responsible  only  for  its  own  negligence.  Hence  it 
is  that  a  suit  brought  against  a  carrier  for  its  own  negligence  un- 
der its  common-law  liability  can  not,  by  amendment,  be  converted 
into  an  action  to  enforce  the  statutory  liability.  Exposition  Mills 
V.  W.  &  A.  R,  Co,,  83  Ga.  441  (10  S.  E.  113);  Kavanaugh  v. 
.Southern  Ry,  Co,,  120  Oa,  62,  67  (47  S.  E.  526,  1  Ann.  Cas.  105). 
The  court  erred  in  allowing  the  amendment. 

3.  As  the  evidence  demanded  a  finding  that  the  defendant 
promptly  delivered  the  car  to  the  plaintiff,  and  that  the  stock  were 
not  injured  while  in  its  possession,  a  verdict  in  the  plaintiff's  favor 
was  unauthorized,  so  far  as  the  sum  claimed  as  damages  for  in- 
jury to  the  stock  was  concerned. 

4.  Carriers  engaged  in  interstate  commerce  are  required  by  the 
act  of  Congress  to  file  with  the  interstate-commerce  commission 
schedules  showing  all  the  rates  and  charges  for  transportation  be- 
tween different  points  on  its  own  route  and  points  on  the  route  of 
any  other  carrier,  when  a  through  route  and  a  joint  rate  have  been 
established.  These  schedules  are  required  to  be  posted  in  two  con- 
spicuous places  at  every  point  where  the  carrier  receives  passen- 
gers or  freight,  respectively,  in  such  form  that  they  can  be  conven- 
iently inspected  by  the  public.  See  2  Hutch.  Carr.  (3d  ed.)  578. 
The  jury  found  in  favor  of  the  plaintiff  $10.75  for  overcharge  in 
the  transportation  rate.  There  was  no  evidence  as  to  whether  the 
initial  carrier  had  filed  and  published  a  schedule  of  transporta- 
tion charges,  or  established  through  routes  and  reasonable  rates 
applicable  thereto,  as  recjuired  by  law.  The  only  evidence  in  the 
record  as  to  the  lawful  transportation  charge  is  the  statement 
of  the  plaintiff  that  the  agent  of  the  Southern  Railway  Com- 
pany told  him  the  rate  was  $59.25,  and  that  he  had  previously 
shipped  a  car  over  the  Southern  Railway  from  Maryville,  Tennes- 
see, to  Hartwell,  Georgia,  at  that  rate.  Manifestly  this  is  no  proof 
of  the  lawful  rate  which  the  carriers  were  entitled  to  collect. 
Without  reference  to  whether  the  courts  will  take  judicial  notice 
of  the  rules  and  regulations  of  the  interstate-commerce  commis- 
^iion  without  proof  (as  to  which,  see  ^Yadley  Sou.  Ry,  Co,  v.  State, 
137  Oa.  497  (73  S.  E.  744),  where  the  Supreme  Court  declined  to 
take  notice,  without  proof,  of  the  existence  or  non-existence  of  a 
rule  of  the  State  railroad  commission),  or  whether  the  courts  know 
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judicially  the  maximum  rate  which  a  carrier  is  allowed  to  charge; 
in  a  given  case  between  points  within  this  State,  the  maximum 
rates  for  intrastate  shipments  being  prescribed  and  promulgated 
by  the  rules  and  regulations  of  the  State  commission,  we  can  not 
take  judicial  cognizance  of  interstate  rates  and  tariffs.  The  inter- 
state-commerce commission  does  not  primarily  fix  interstate  rates. . 
They  are  fixed  and  promulgated  by  the  carrier,  under  the  super-, 
visory  control  of  the  commission,  with  the  right,  upon  complaint 
in  a  given  case,  to  require  the  rate  to  be  changed.  When  carriers 
have  failed  voluntarily  to  establish  joint  rates  and  through  routes, 
the  commission  has  power  to  do  so. 

The  rates  as  filed  and  published  being  conclusive  on  both  ship-,, 
per  and  carrier,  it  is  no  great  hardship  on  a  shipper  who  claims  an 
overcharge  to  require  him  to  furnish  the  proof  to  sustain  his  claim. 
We  may  presume  that  the  carrier  has  filed  and  published  a  schedule 
of  rates  as  required  by  law,  but  we  do  not  think  we  are  bound  to 
know,  without  proof,  what  is  the  publishecf  and  authorized  through 
rate  on  a  car  of  live  stock  from  Maryville,  Tennessee,  to  Hartwel), 
(Georgia.  The  evidence  shows  that  there  was  a  written  contract  of 
affreightment  with  the  initial  carrier,  under  which  it  guaranteed 
that  the  total  freight  rate  would  not  exceed  $70.  This  was  the 
sum  collected,  and,  in  the  absence  of  proof  to  the  contrary,  it 
must  be  assumed  that  the  carriers  did  not  exact  more  than  the  law 
permitted  them  to  collect.  We  may  say,  in  passing,  that  we  have 
taken  pains  to  refer  to  a  copy  of  the  published  rates  on  file  with 
the  interstate-commerce  commission,  and  the  rate  collected  ap- 
pears to  be  the  same  as  that  specified  in  the  published  tariff.  If  the 
rate  charged  was  the  rate  filed  and  published,  it  of  course  follows 
that  no  action  can  be  maintained  in  a  State  court  to  recover  as  for 
an  overcharge,  upon  the  theory  that  the  rate  is  unreasonable. 
Southern  Ry.  Co.  v.  Moore,  133  Ga.  806,  818  (67  S.  E.  85,  26 
L.  R.  A.  (X.  S.)  851).  The  rate  agreed  upon  between  the  initial 
carrier  and  the  shipper  being  the  rate  collected,  no  question  is  pre- 
sented as  to  the  right  of  the  connecting  carrier  to  collect  a  greater 
rate,  if  the  one  fixed  by  the  initial  carrier  was  less  than  the  maxi- 
mum lawful  rate.  See  Ooodin  v.  Southern  Ry,  Co.,  125  Oa.  630 
(6  L.  R.  A.  (N.  S.)  1054,  5  Ann.  Cas.  573). 

5.     If  the  defendant  exacted  of  the  plaintiff  more  than  the 
initial  carrier  paid  for  feeding  and  watering  the  live  stock,  or  more 
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than  a  just  and  lawful  charge  for  this  service,  the  plaintiflE  can 
recover  the  overcharge.  But  the  burden  is  on  the  plaintiff  to  prove 
the  illegal  exaction.  We  do  not  think  he  carried  it  in  this  case. 
His  mere  statement  that  he  paid  $10  and  should  not  have  been 
charged  but  $6  will  not  suffice,  fle  must  offer  suflBcient  data  to  en- 
able the  jury  to  reach  a  correct  conclusion.  He  does  not  show  how 
many  times  the  stock  were  fed,  or  what  was  paid  by  the  carrier, 
or  what  should  have  been  paid.  It  does  not  clearly  appear  that 
the  charge  for  feeding  was  in  fact  paid  to  the  defendant.  The  evi- 
dence was  not  sufficient  to  authorize  a  recovery  of  the  item  for 
overcharge  in  feeding.  The  effect  of  the  act  of  Congress  known  as 
the  "Hepburn  law/'  upon  the  special  contract  of  affreightment  made 
with  the  initial  carrier,  and  the  extent  to  which  such  a  contract  is 
binding  upon  the  defendant  as  connecting  carrier,  are  questions 
with  which  we  do  not  &id  it  necessary  to  deal.  The  demurrer  was 
not  only  too  general,  but  was  without  merit. 

Judgment  reversed. 


3781.     Shaw  v.  The  State. 

RUBBKLL,  J.  1.  In  an  indictment  for  burglary,  embracing  larceny  from 
the  bouse,  the  description  of  the  stolen  property  as  being  **  thirty-five 
pounds  of  middling  meat,  of  the  value  of  seven  &  50/100  dollars,  the 
property  of  said  Len  Porter,"  was  suflScient,  and  there  was  no  error  in 
overruling  the  demurrer,  based  on  the  ground  that  the  description  was 
not  sufficiently  definite. 

2.  The  evidence  introduced  by  the  defendant  did  not  render  the  defendant's 
presence  at  the  scene  of  the  larceny  impossible;  and,  in  the  absence  of  a 
request  to  that  effect,  the  judge  did  not  err  in  omitting  to  instruct  the 
jury  upon  the  law  of  alibi. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 
DEcn>ED  Mabgh  19,  1912. 

Indictment  for  burglary ;  from  Taliaferro  superior  court— Judge 

Walker.     September  29,  1911. 

J.  A,  Beazley,  for  plaintiff  in  error. 

Thomas  J.  Brown,  soliciior-general,  contra. 
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3788.     Ganey  v.  The  State. 

RiresBLL,  J.  The  evidence  was  insufficient  to  authorize  the  conviction. 
The  corpus  delicti  was  not  established  beyond  a  reasonable  doubt.  It 
appears,  from  the  evidence,  that  the  defendant  has  never  refused  to 
pay  for  the  ax  handle.  His  employer,  a  witness  for  the  State,  knew  he 
was  going  for  the  ax  handle  and  was  going  to  get  it  from  the  prosecu- 
tor, and  consented  to  his  going  for  it.  It  further  appears  that  the  ax 
handle  was  purchased  for  the  benefit  of  the  defendant's  employer,  who 
owned  the  ax  in  which  the  handle  was  put,  and  is  solvent  and  willing 
to  pay  the  fair  market  value  for  the  ax  handle,  but  that  the  prosecu- 
tor has  never  asked  him  to  pay  him  for  it.  Even  if  the  evidence  of  the 
defendant's  intent  to  defraud  were  plain,  there  is  no  evidence  of  loss  on 
the  part  of  the  prosecutor,  and  the  conviction  of  the  defendant  of  cheat- 
ing and  swindling,  under  section  719  of  the  Penal  Code  (1910),  was  un- 
authorized. See  McGee  v.  State,  97  Ga.  199  (22  S.  E.  689) ;  Berry  v. 
State,  97  Qa,  202  (23  S.  E.  833) ;  Draught  v.  State,  101  (?a.  644  (28  S.  E. 
1013);  Bushy  V.  State,  120  Oa,  858  (48  S.  E.  314).  It  is  essential  to 
the  legality  of  a  conviction  under  that  section  of  the  Penal  Code  that  the 
person  alleged  to  have  been  defrauded  and  cheated  shall  have  sustained 
some  pecuniary  loss. 

Judgment  reversed.    Pottle,  »/.,  not  presiding. 
Decided  Mabch  19,  1912. 

Accusation  of  clieating  and  swindling;  from  city  court  of  Dub- 
lin—Judge Hawkins.    September  23,  1911. 
R.  Earl  Camp,  for  plaintiff  in  error. 
Oeorge  B.  Davis,  solicitor,  J.  B.  Green,  contra. 


3794.     ECTOR  v.  THE  STATE. 

In  no  criminal  case  in  Georgia  in  which  the  accused  is  a  wife  is  the  testi- 
mony of  her  husband   admissible  against  her,  whether  the  testimony 
sought  from  him  be  direct  or  circumstantial. 
Decided  Mabch  19,  1912. 

Conviction  of  stabbing ;  from  city  court  of  GriflSn— Judge  Flynt. 
October  7,  1911. 

T,  W,  Thurman,  for  plaintiff  in  error. 

W,  H,  Beck,  solicitor,  contra. 

Russell,  J.  The  only  question  in  this  case  is  whether  the  hus- 
band is  a  competent  witness  upon  the  trial  of  his  wife  for  the  com- 
mission of  a  crime.  The  trial  judge  permitted  the  husband  to  tes- 
tify against  his  wife ;  and  in  fact  he  was  the  only  witness  who  gave 


Digitized  by  VjOOQ IC 


778  ECTOR  17.  STATE.  MQ  Ga. 

any  direct  testimony.  The  wife  was  charged  with  stabbing  the 
husband,  and  the  husband  swore  out  the  warrant  upon  which  the 
accusation  was  based,  and  also  testified  to  the  fact  that  his  wife 
was  the  person  who  cut  him.  Under  the  provisions  of  the  Penal 
Code  (1910),  §  1037,  paragraph  4,  the  question  is  not  a  debatable 
one,  A  husband  is  not  a  competent  witness  against  his  wife  upon 
her  trial  for  crime.  In  no  criminal  case  in  Georgia  in  which  the 
accused  is  a  wife  can  the  defendant's  husband  testify  against  her, 
it  matters  not  whether  the  testimony  sought  to  be  elicited  from  him 
be  direct  or  circumstantial.  The  wife  can,  if  she  chooses,  testify 
against  her  husband  in  any  case  where  the  charge  involves  a  crime 
against  her  person,  but  the  reverse  of  the  proposition  is  not  true. 
Tnder  the  provisions  of  the  code  section  to  which  we  have  referred 
above,  the  husband  is  neither  competent  nor  compellable  to  give 
evidence  against  his  wife  in  any  criminal  proceeding,  though  the 
wife  is  competent  (but  not  compellable)  to  testify  against  her  hus- 
band upon  his  trial  for  "any  criminal  offense  committed,  or  at- 
tempted to  have  been  committed,  upon  her  person,''  as  well  as  '*a 
competent  witness  to  testify  for  or  against  her  husband  in  cases  of 
abandonment  of  his  child."  As  to  husbancl  and  wife,  with  regard 
to  the  capacity  of  each  as  a  witness  with  reference  to  the  marriage 
relation,  the  case  stands  thus:  The  wife  can  not  testify  for  her 
husband  upon  his  trial  for  any  criminal  charge,  except  that  of 
abandoninent.  She  can  not  testify  against  him,  unless  the  offense 
was  committed  or  sought  to  be  committed  upon  her  own  person; 
and  in  those  cases  where  she  is  competent  as  a  witness  she  is  not 
to  be  compelled  to  testify  if  she  prefers  to  remain  silent.  But  the 
law  shuts  the  husband's  mouth,  whether  he  wishes  to  speak  or  not, 
in  every  case  where  his  wife  is  charged  with  crime;  and  it  makes 
no  exception,  even  if  the  crime  is  charged  to  have  been  committed 
upon  his  person. 

There  was  a  time  when  the  rule  in  Georgia  was  different.  In 
the  Code  of  1860,  §  3782,  which  was  adopted  by  an  act  of  the  Gen- 
eral Assembly  approved  June  19,  1860,  it  was  declared  that  "Hus- 
band and  wife,  lawfully  married,  can  not  be  witnesses  for  or  against 
each  other,  nor  can  the  wife  be  a  witness  for  a  third  person,  where 
her  testimony  may  indirectly  affect  her  husband.  The  objection  ex- 
ists after  the  dissolution  of  the  marriage,  by  death  or  otherwise,  as 
to  all  knowledge  acquired  by  either  party  by  reason  of  the  marriage 
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relation.  An  exception  to  this  general  rule  exists  in  all  criminal  or 
quasi-criminal  proceedings  against  either  party  for  offenses  upon 
the  person  of  the  other/^  It  will  be  seen  that  under  this  provision 
of  the  code,  while  both  husband  and  wife  were  generally  incom- 
petent where  the  rights  of  either  party  in  a  criminal  case  were  con- 
cerned, and  the  wife  was  wholly  disqualified  as  a  witness  in  a  civil 
case  if  the  rights  of  her  husband  were  even  indirectly  affected, 
still,  by  express  exception,  where  the  offense  was  one  charged 
to  have  been  committed  by  either  of  the  married  pair  upon  the 
person  of  the  other,  the  opposite  party  could  testify.  It  is  evident 
that  this  exception  which  gave  the  husband  the  right  to  testify 
against  his  wife  was  purposely  stricken,  and  that  the  withdrawal 
from  the  codes  of  1867,  1873,  1882,  and  1895,  as  well  as  from  the 
present  code  of  that  provision  of  the  code  of  1860  which 
permitted  a  husband  to  testify  in  a  case  where  his  wife  had  as- 
saulted him,  was  not  a  matter  of  chance  or  oversight,  bilt  was  the 
result  of  a  deliberate  design  to  change  the  previous  law  and  our 
public  policy  upon  the  subject.  The  history  of  the  evolution  of  our 
present  law  on  this  subject  is  somewhat  interesting.  That  the 
privilege  of  husband  to  testify  against  his  wife  was  not  uninten- 
tionally excluded  from  our  law  is  apparent  in  the  passage  of  the  act 
approved  December  15,  1866,  and  known  as  "the  evidence  act"  oi 
that  year.  (Acts  1866,  p.  138.)  In  the  second  section  of  that 
act  it  was  declared  that  "Nothing  herein  contained  shall,  in  any 
criminal  proceeding,  render  any  husband  competent  or  compellable 
to  give  evidence  for  or  against  his  wife,  or  any  wife  competent  or 
compellable  to  give  evidence  for  or  against  her  husband."  This 
statute  of  itself  repealed  the  code  section  to  which  we  have  re- 
ferred, and  tliis  legislation  w^s  codified  as  the  fourth  subdivision 
of  §  3798  of  the  Code  of  1867,  and  in  the  same  form  is  found  as 
the  fourth  subdivision  of  §  3854  of  the  Code  of  1873,  in  which  it  is 
declared  that  "No  husband  shall  be  competent  or  compellable  to 
give  evidence  for  or  against  his  wife  in  any  criminal  proceeding, 
nor  shall  any  wife,  in  any  criminal  proceeding,  be  competent  or 
compellable  to  give  evidence  for  or  against  her  husband."  The 
same  language  appears  in  the  codes  of  1882  and  1895.  But  in 
1880  the  legislature  passed  an  act  (Acts  1880-1,  p.  121)  provid- 
ing that  the  wife  should  be  competent,  but  not  compellable,  to  tes- 
tify against  her  husband  upon  his  trial  for  "any  criminal  offens*? 
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committed,  or  attempted  to  have  been  committed,  upon  her  per- 
son f  and  in  the  Code  of  1882  this  exception  in  behalf  of  the  wife 
was  inserted  as  the  concluding  portion  of  the  subdivision  of  §  3854 
which  provides  that  "No  husband  shall  be  competent  or  compellable 
to  give  evidence  for  or  against  his  wife  in  any  criminal  proceed- 
ing, nor  shall  any  wife,  in  any  criminal  proceeding,  be  competent 
or  compellable  to  give  evidence  for  or  against  her  husband.  But 
the  wife  shall  be  competent,  but  not  compellable,  to  testify  against 
her  husband,  upon  his  trial  for  a..,v  criminal  offense  committed, 
or  attempted  to  have  been  committed,  upon  the  person  of  the  wife." 

In  the  Penal  Code  of  1895,  §  1011,  par.  4,  it  is  declared  that 
^*  Husband  and  wife  shall  not  be  competent  or  compellable  to  give 
evidence  in  any  criminal  proceeding  for  or  against  each  other,  ex- 
cept that  the  wife  shall  be  competent,  but  not  compellable,  to  tes- 
tify against  her  husband,  upon  his  trial  for  any  criminal  offense 
committed,  or  attempted  to  have  been  committed,  upon  her  per- 
son. She  is  also  a  competent  witness,  to  testify  for  or  against  her 
husband  in  cases  of  abandonment  of  his  child,  as  provided  for  in 
section  114  of  this  Code." 

With  the  exception  of  this  addition  taken  from  the  act  of  1880, 
and  the  provision  allowing  a  wife  to  testify  against  her  husband  in 
cases  of  abandonment,  the  language  of  §  1037  of  the  Code  of  1910 
varies  but  little  from  the  verbiage  used  in  the  original  section 
(3798)  of  the  Code  of  1867,  without  the  exception  which  the  Code 
of  1867  contained  in  favor  of  the  admissibility  of  the  husband.  In 
the  meantime,  in  1865,  a  statute  was  passed  (Acts  of  1865-66,  p. 
233)  which  made  the  wife  a  competent  witness  in  cases  of  wife- 
beating.  It  will  thus  be  seen  that  in  the  evolution  of  the  rule  of 
evidence  which  we  are  now  considering,  various  statutes  have  been 
passed  extending  the  competency  of  the  wife  as  a  witness,  but  no 
such  privilege  has  been  given  to  the  husband.  If  it  is  not  to  be  con- 
sidered as  evidence  of  our  innate  spirit  of  chivalry  toward  woman, 
or  of  our  greater  confidence  in  her  freedom  from  influence,  it  is 
still  a  manifestation  of  a  partiality  in  behalf  of  the  wife  which  is 
not  without  reason.  The  legislature,  no  doubt,  in  restoring  the 
provision  which  made  the  wife  a  competent  witness  in  all  cases 
where  her  husband  was  her  assailant,  had  in  mind  that  there  were 
instances  where  wives  could  in  no  other  way  be  protected  fron^  the 
ferocity  of  brutal  husbands,  and  that  the  abuse  of  the  privilege 
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would  be  prevented  by  the  fact  that,  though  the  wife  is  compe- 
tent, she  is  not  compellable  to  testify  against  her  husband.  On 
the  other  hand,  we  think  it  plain  that  in  not  restoring  the  compe- 
tency of  the  husband  as  to  offenses  committed  upon  his  person  by 
his  wife,  the  legislature  perhaps  had  in  mind  the  fact  that  attacks 
upon  husbands  by  wives  were  very  rare,  and  that  even  if  they  some- 
times occurred,  the  right  to  testify  on  the  pari;  of  the  husband 
might  in  some  cases  be  abused,  and  used  as  a  means  of  getting  rid 
of  a  wife  of  whom  the  husband  had  tired.  As  the  conviction  in 
this  case  depends  solely  upon  the  testimony  of  the  husband,  and  the 
State's  counsel  frankly  admits  in  his  brief  that  if  the  testimony  of 
the  husband  is  illegal  and  inadmissible,  the  conviction  can  not  be 
supported,  we  conclude  that  the  judgment  finding  the  defendant 
guilty  is  unauthorized,  and  the  trial  judge  erred  in. refusing  a 
new  trial.  Judgment  reversed.    Pottle,  J.,  not  presiding. 


3845.    HOLCOMB  v.  MASHBTJRN. 

Where  one  interested  in  a  business  conducted  by  a  corporation  agreed  orally 
with  a  creditor  of  the  corporation,  in  consideration  of  a  loan  made  to 
the  promisor,  to  be  used  in  tlie  business,  that  he  would  see  the  debt  of 
the  corporation  paid,  and  would  likewise  see  that  all  future  obliga- 
tions of  the  corporation  to  the  creditor  were  discharged,  the  agreement 
was  not  void  under  the  statute  of  frauds,  and  the  promisor  was  liable 
to  the  creditor  both  for  the  amount  of  the  past-due  indebtedness  and 
for  the  value  of  goods  afterwards  sold  the  corporation  upon  the  faith 
of  his  promise. 

Decided  March  19,  1912. 

Appeal;  from  Fulton  superior  court— Judge  Pendleton.  Sep- 
tember 22,  1911. 

Moore  &  Pomeroy,  for  plaintiff  in  error. 

J.  E.  &  L,  F,  McClelland,  contra. 

Pottle,  J.  Mashburn  sued  Holcomb  on  a  promissory  note. 
The  defendant  admitted  the  execution  of  the  note,  but  pleaded  that 
Mashburn  was  indebted  to  him  on  an  account  in  a  sum  larger  than 
the  note  sued  on.  At  the  conclusion  of  the  evidence  the  judge  di- 
rected a  verdict  in  favor  of  the  plaintiff,  and  this  is  the  error  as- 
signed. 

It  appears,  from  the  evidence,  that  Mashburn  was  manager  for, 
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and  largely  interested  in,  a  corporation  by  the  name  of  the  Southern 
Soda  Water  Company.  Holeomb  was  a  member  of  the  firm  of  Mar- 
shall &  Holeomb,  which  had  been  selling  to  the  corporation  lithia 
water,  and  the  corporation  had  become  indebted  to  the  partnership 
in  the  sum  of  $450.  While  this  indebtedness  was  in  existence 
Mashbum  applied  to  the  firm  for  a  loan  of  $500,  to  be  used  in  the 
business  of  the  Southern  Soda  Water  Company.  As  to  the  agree- 
ment between  Mashbum  and  the  partnership,  in  reference  to  this 
loan,  the  defendant  testified :  "  Whereupon  he  stated  that  if  Mar- 
shall &  Holeomb  would  make  the  loan  to  him  as  originally  agreed, 
he  would  not  only  pay  it  back  on  a  certain  day,  but  would  give  the 
firm  a  check  for  the  account  of  $250  which  they  had  on  the  books 
against  the  Southern  Soda  Water  Company,  and  he  would  person- 
ally see  that  every  dollar  they  sold  them  in  the  future  would  be 
paid.  Whereupon  I  made  the  loan."  Further  the  defendant  testi- 
fied that  Mashburn  said  to  him:  "You  continue  to  sell,  you  make 
this  loan,  and  I'll  pay  this  back"  (on  a  certain  day  some  nine  or  ten 
days  ahead),  "and  at  the  same  time  I'll  pay  you  $250  on  account— 
pay  the  firm  of  Marshall  &  Holeomb  $250  on  account — ^and  I'll 
see  that  they  get  every  cent  the  Southern  Soda  Water  Company 
owes  them,  and  every  cent  they  become  obligated  to  you  for  in 
the  future.  I'll  see  that  you  get  your  money."  Again,  on  cross-ex- 
amination Holeomb  testified  that  at  the  time  of  the  conversation 
between  him  and  Mashbum  took  place,  the  words  used  by  Mash- 
burn were  that  "he  would  personally  see  that  the  account  was 
paid."  It  appeared  that  shortly  after  this  conversation  took  place, 
the  firm  of  Marshall  &  Holeomb  loaned  Mashbum  $500,  and  con- 
tinued to  sell  and  deliver  lithia  water  to  the  Southern  Soda  Wa- 
ter Company,  at  its  place  of  business  in  Atlanta,  and  that  an 
admitted  indebtedness  of  $317.14  arose.  Before  suit  was  instituted 
the  firm  of  Marshall  &  Holeomb  transferred  to  Holeomb  in  writing 
the  account  which  they  claimed  against  Mashbum.  It  appears 
that  the  defendant's  firm  delivered  at  the  company's  place  of  Imsi- 
ness  coupon  books  containing  tickets,  and  that  the  lithia  water 
was  delivered  in  exchange  for  these  tickets.  The  books  were  re- 
ceipted for  by  clerks  from  time  to  time  as  they  were  delivered. 
The  presiding  judge  directed  a  verdict  in  favor  of  the  plaintiff, 
upon  the  theory  that  the  contract  relied  on  by  the  defendant 
was  void  under  the  fourth  section  of  the  statute  of  frauds,  being 
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a  "  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
other."   Civil  Code  (1910),  §  3222. 

There  is  no  testimony  that  the  defendants  firm  expressly  re- 
leased the  Southern  Soda  Water  Company  from  the  indebtedness 
which  it  owed  at  the  time  of  the  agreement  with  Mashburn.  It  is 
very  clear,  however,  from  the  testimony  of  Holcomb,  that  the 
agreement  with  Mashburn  was  that  a  loan  of  $500  would  be  made 
to  him,  provided  he  would  pay  or  see  paid  the  old  account  due  by 
the  company  of  which  he  was  manager,  and  that  this  loan  was  ac- 
tually made  in  pursuance  of  this  agreement.  This  being  so,  there 
was  such  performance  on  one  side  and  acceptance  by  the  other  as  to 
take  the  agreement  out  of  the  statute  of  frauds  and  to  bring  it 
within  the  exception  stated  in  the  Civil  Code  (1910),  §  3223.  The 
same  rule  would  apply  to  the  future  sales,  but,  in  addition  to  this, 
the  contract  as  testified  to  by  Holcomb  was  an  original,  and  not 
a  collateral,  undertaking  on  the  part  of  Mashburn.  See  Maddox  v. 
Pierce,  74  Ga.  838 ;  Sea-t  v.  Oeise,  80  Oa,  698  (6  S.  E.  174)  ;  Fersi's 
Sons  V.  Bank  of  Waycross,  111  Oa.  229  (36  S.  E.  773) ;  Evans  v. 
Oriffin,  1  Ga.  App,  327  (57  S.  E.  921).  One  test  is  whether  the 
original  debtor  is  still  held  liable,  but  this  is  not  the  only  test ;  be- 
cause, if  the  undertaking  be  a  joint  one  on  the  part  of  the  original 
debtor  and  the  new  promisor,  the  undertaking  of  the  latter  would 
still  be  an  original  promise,  and  not  a  collateral  agreement  to  be- 
come security  for  the  original  debt.  Cruse  v.  Foster,  76  Ga,  723. 
The  fact  that  the  coupon  books  were  receipted  for  in  the  name  of 
the  corporation  by  one  of  its  clerks  might  be  a  circumstance  to  de- 
termine whether  the  creditor  still  looked  to  the  corporation  for  pay- 
ment, but  it  is  by  no  means  conclusive  on  the  question,  and  is  sub- 
ject to  explanation.  The  financial  condition  of  the  Southern  Soda 
Water  Company,  and  Mashbum's  interest  in  the  company,  at  the 
time  the  defendant  claims  he  made  the  agreement  with  Mashburn, 
are  proper  subject-matter  of  inquiry,  as  circumstances  tending  to 
explain  why  Mashburn  might  have  made  the  agreement  testified 
to  by  the  defendant.  Judgment  reversed. 
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3872.     MOSS,  executor,  v.  ANDERSON. 

A  motion  by  a  defendant  to  set  aside  a  verdict  and  judgment  against  him 
was  properly  overruled,  when  it  appeared  that  the  defense  relied  on  by 
the  movant  was  contained  in  a  proposed  amendment  to  the  answer,  a  copy 
of  which  was  exhibited  with  the  motion,  and  the  original  answer  did  not 
contain  enough  to  amend  by.  If  in  such  a  case  the  motion  should  be 
granted,  the  amendment'  would  not  be  allowable,  and  the  court  would 
be  compelled  to  strike  the  original  answer  and  again  enter  up  verdict 
and  Judgment  in  the  plaintiff's  favor. 

Decided  March  10,  1912. 

Motion  to  set  aside  judgment;  from  city  court  of  Atlanta— Judge 
Held.    October  21,  1911. 

H.  B.  Moss,  Moore  &  Branch,  for  plaintiff  in  error. 

John  Awirey,  Oeorge  F.  Oober,  contra. 

Pottle,  J.  S.  A.  Anderson  brought  suit  on  a  promissory  note 
against  H.  B.  Moss  and  T.  J.  Moss  as  executors  of  the  will  of  A.  Y. 
Moss.  Verdict  and  judgment  were  rendered  in  the  plaintiff's  favor. 
During  the  term  T.  J.  Moss  filed  a  motion  to  set  aside  the  verdict 
and  judgment  against  him,  upon  the  ground  that  a  consent  agree- 
ment had  been  entered  into  by  the  attorneys  for  both  parties,  un- 
der the  terms  of  which  the  case  should  not  have  been  called  for 
trial  at  the  term  at  which  the  verdict  was  rendered,  and  at  which 
time  the  attorney  for  the  executors  was  absent.  The  trial  judge 
overruled  the  motion,  and  this  is  the  error  assigned. 

The  truth  of  the  statement  of  facts  in  the  motion  is  vigorously 
contested  by  the  adversary  counsel.  Much  was  said  in  the  argu- 
ment in  reference  to  the  power  of  the  judge  to  entertain  the  motion, 
and  as  to  whether  sufficient  facts  were  set  forth  to  authorize  the 
court  to  grant  the  relief  prayed  for,  but  we  do  not  find  it  necessary 
to  discuss  these  questions.  The  petition  alleged  that  the  note  sued 
on  was  executed  by  A.  Y.  Moss  to  the  defendant  H.  B.  Moss,  and 
indorsed  by  the  latter  over  to  the  plaintiff.  There  was  a  demurrer 
to  the  petition,  on  the  ground  that,  the  plaintiff  having  waited 
seventeen  years  to  bring  the  action,  his  claim  should  be  disallowed, 
as  a  stale  demand.  The  answer  admitted  that  the  defendant  T.  J. 
Moss  was  executor  as  alleged,  and  averred  that  he  was 
unable  to  admit  or  deny  whether  A.  Y.  Moss  had  turned  over  the 
note  sued  on  to  H.  B.  Moss,  or  whether  the  defendants  were  in- 
debted to  the  plaintiff  as  alleged  in  the  petition.     The  only  other 
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paragraph  in  the  answer  was  as  follows :  "Further  ansvering  plain- 
tiffs petition,  from  the  best  information  that^  defendant  can  ob-. 
tain,  plaintiff  is  not  entitled  to  recover  of  defendant  as  executor 
any  amount  whatever/' 

It  needs  no  argument  to  show  that  this  answer  utterly  fails  to 
set  forth  any  defense  whatever  to  the  action.  The  motion  to  set 
aside  the  verdict  and  judgment  averred  that  the  defendant  eieoif-* 
tor,  since  the  filing  of  his  original  answer,  had  learned  facts  which 
made  a  valid  defense  to  the  suit;  and  a  proposed  amendment  to 
the  answer  was  exhibited  with  the  motion.  It  is  not  at  all  certain 
that  this  amendment  set  forth  a  good  defense,  but  even  if  it  did, 
there  was  nothing  in  the  original  answer  to  amend  by,  and  for  this 
reason  the  amendment  should  not  have  been  allowed.  Smith  v. 
First  Natl  Bank,  115  Oa,  608  (41  S.  E.  983).  This  being  true, 
even  if  the  defendant's  motion  had  been  granted  and  the  verdjict 
and  judgment  set  aside  and  the  case  reinstated,  it  could  not  have 
availed  him.  The  case  would  have  stood  just  as  it  did  before  the 
verdict  and  judgment  were  entered.  There  was  nothing  on  which 
an  amendment  setting  forth  a  valid  defense  to  the  action  could 
have  been  predicated,  and  the  court  would  have  been  obliged  to 
disallow  the  amendment,  strike  the  original  answer,  and  enter  up 
verdict  and  judgment  against  the  defendants,  as  if  the  case  had  been 
in  default.  The  note  was  under  seal,  and  the  suit  was  brought 
within  the  statutory  limitation  period.  There  was,  therefore,  no 
merit  in  the  demurrer.  For  these  reasons,  without  reference  to 
other  questions  made  in  the  record,  the  court  did  not  err  in  refusing 
to  grant  the  motion.  A  motion  was  made  by  the  defendant  in  error 
to  award  damages,  but  we  do  not  think,  under  all  the  facts  and  cir- 
cumstances, that  the  appeal  is  so  frivolous  as  to  justify  the  grant- 
ing of  such  motion.  Judgment  affirmed. 
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"'•'•^      '    3920.     Maples   (Gurly)   v.  The  State. 
'       '      ^921.     Maples    (Gary)    v.  The  State. 

3922.  Cato  v.  The  State. 

3923.  Tabb  v.  The  State. 
3924.     Stanton  v.  The  State. 

POTfLBy^J,  Thig  court  is  without  jurisdiction  of  a  bill  of  exceptions  com- 
plaining solely  of  the  refusal  of  the  trial  judge  to  permit  a  demand  for 
trial  in  a  criminal  case  to  be  entered  upon  the  minutes.  Sharpe  v.  State, 
ante,  212  (73  S.  E.  33).  Upon  motion  of  the  plaintiffs  in  error,  direc- 
tion is  given  that  the  copy  bill  of  exceptions  in  each  of  the  foregoing 
pftBes,  which  has  been  filed  in  the  office  of  the  clerk  of  the  trial  court, 
may  operate  as  exceptions  pendente  lite. 

Writ 8  of  error  distnitaed,  with  directum. 
Decided  March  19,  1912. 

Motions  to  dismiss  writ  of  error. 

W,  I.  Oeer,  for  plaintiffs  in  error. 

J,' A,  Lang,  solicitor-general,  R.  R,  Arnold,  contra. 


i  .  3925.    Benn  v.  The  State. 

Pottle,  J.    The  evidence  fully  supports  the  verdict,  and  no  error  of  law  is 

'bbitiplained  of.  Judgment  affirmed. 

Decided  March   10,   1912. 

•  Accusation  of  sale  of  liquor;  from  city  court  of  Madison ~ Judge 

Anderson.    November  27,  1911. 

' Percy  Middlebrooks,  for  plaintiff  in  error. 

A:  0.  Foster,  solicitor,  contra. 


"     '3931.  '  LAWRENCE  v,  THE  STATE. 

An  indictment  under  S  162  of  the  Penal  Code  (1010),  charging  the  of- 
fense of  felony,  in  that  the  accused  did  on  a  certain  day  mark  and 
brand  the  animal  described  in  the  indictment,  in  the  manner  therein 
set  forth  and  ''by  then  and  there  altering  and  changing  the  mark** 
on  said  animal,  is  not  subject  to  demurrer,  *  either  on  the  ground 
that  it  sets  forth  two  separate,  distinct  felonies  in  one  count,  or  that  it 
fails  to  describe  how  and  in  what  manner  the  animal  was  marked  or 
branded  before  the  mark  was  changed,  or  how  and  in  what  manner  the 
mark  was  changed.     But  one  offense  is  charged  in  the  indictment,  to 
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wit,  the  marking  and  branding  of  the  animal,  the  other  allegations  re- 
ferring simply  to  concurrent  acts  relating  to  the  transaction  previously 
described  in  the  indictment. 

2.  It  m  not  necessary,  to  support  a  conviction  under  such  an  indictment, 
that  it  should  appear  that  at  the  time  the  criminal  act  was  conunitted 
the  accused  knew  who  was  the  owner  of  the  animal.  As  to  this  matter 
it  is  sufficient  if  it  appear  that  the  animal  was  not  the  property  of  the 
accused  and  that  he  marked  or  branded  it  in  the  manner  described  in 
the  indictment,  with  an  intention  to  appropriate  it  to  his  own  use,  or 
to  prevent  identification  by  the  true  owner. 

3.  It  is  erroneous  to  charge  the  jury  that  they  "may  believe  that  witness 
who  has  the  best  means  of  knowing  the  facts  about  which  he  testifies  and 
the  least  inducement  to  swear  falsely,"  without  adding  the  qualification 
that  the  witnesses  should  be  of  equal  credibility.  An  instruction  of  the 
nature  just  indicated  will,  under  the  facts  of  the  present  case,  require 
the  granting  of  a  new  trial. 

Decided  March   19,    1912. 

Indictment  for  misdemeanor;  from  Catoosa  superior  court — 
Judge  Fite.     November  24,  1911. 

The  indictment  charged  that  J.  L.  Lawrence  "did  .  .  un- 
lawfully and  feloniously  mark"  a  certain  red  steer,  the  property 
of  J.  B.  Beaver,  "by  cutting  ofiE  a  part  of  the  left  ear  of  said  steer, 
and  by  branding  on  the  left  hip  of  said  steer  a  letter  ^  L,^  and  by  then 
and  there  altiering  and  changing  the  mark  on  said  steer  with  the 
intention  to  claim  and  appropriate  said  steer  to  his,  the  said  J.  L. 
Lawrence's,  own  use  and  to  prevent  identification  by  the  said  owner 
of  said  steer/'  The  accused  moved  to  quash  the  indictment,  on  the 
grounds  that  it  charged  two  separate  and  distinct  offenses  in  one 
count,  and  failed  to  allege  how  the  steer  was  marked  or  branded  be- 
fore the  alteration  was  made,  or  how  or  in  what  manner  the  ac- 
cused changed  the  mark  on  the  steer.  Exception  was  taken  to 
the  overruling  of  this  motion,  as  well  as  to  the  refusal  of  a  new 
trial. 

J.  E.  Rosser,  Maddox,  McCamy  &  Shumate,  for  plaintiff  in  error. 

T,  C.  Milner,  solicitor-general,  Oeorge  W.  Stevens,  contra. 

Pottle,  J.  1.  We  agree  that  §  162  of  the  Penal  Code  (1910) 
defines  two  distinct  offenses;  one  the  marking  or  branding  of  the 
animal,  and  the  other  the  altering  or  changing  the  mark  or  brand. 
We  also  agree  that  two  separate  and  distinct  offenses  can  not  be 
joined  in  one  count  in  the  same  indictment,  where  the  objection 
is  raised  on  arraignment  by  motion  to  quash  or  special  demurrer  to 
the  indictment.     1  Bishop,  Criminal  Procedure,  §  432.     But  we 
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do  not  think  the  indictment  in  the  present  case  charges  two 
offenses.  The  offense  described  in  the  indictment  is  that  of  marking 
and  branding  the  steer  in  the  manner  therein  described.  The  alle- 
gation in  reference  to  altering  and  changing  the  mark  is  mere  mat- 
ter of  inducement,  descriptive  of  the  manner  in  which  the  main  of- 
fense charged  in  the  indictment  was  consummated.  If  the  indict- 
ment had  used  the  disjunctive  "or,"  instead  of  the  conjunctive 
"and,"  it  would,  of  course,  have  been  subject  to  demurrer;  because 
in  that  case  it  would  have  described  two  separate  and  distinct  of- 
fenses, and  it  could  not  have  been  known  with  which  offense  the  ac- 
cused stood  charged.  Haley  v.  State,  124  Oa.  216  (52  S.  E.  159). 
The  test  is  whether  or  not  the  acts  described  in  the  indictment  re- 
late to  but  one  transaction.  If  they  do,  it  is  well  settled  that  of- 
fenses, though  not  of  the  same  nature,  but  blended  together  by  con- 
current acts,  may  be  joined  in  one  count.  Mitchell  v.  State,  6  Oa. 
App,  554  (65  S.  E.  326) ;  LepimJcy  v.  State,  7  Oa.  App.  285  (66 
S.  E.  965) ;  Hall  v.  State,  8  Oa.  App.  747  (70  S.  E.  211).  It  is 
clear  that  the  present  indictment  relates  only  to  one  transaction,  and 
that  the  averment  in  reference  to  altering  and  changing  the  mark 
is  simply  an  allegation  of  an  act  which  concurred  with  the  act  of 
branding  and  was  a  part  of  that  transaction.  So  construing  the 
indictment,  it  was  not  subject  to  the  first  ground  of  the  demurrer. 
Thonms  v.  State,  59  Oa.  784;  Heath  v.  State,  91  Oa.  126  (16  S.  E. 
657) ;  Hale  v.  State,  120  Oa.  184  (47  S.  E.  531).  Under  the  con- 
struction which  we  have  placed  upon  the  indictment,  it  was  not 
material  that  the  accused  should  have  been  specifically  informed  as 
to  how  the  steer  was  marked  or  branded  before  the  mark  was 
changed,  nor  as  to  the  exact  manner  in  which  the  mark  was 
changed.  The  offense  charged  was  that  of  marking  and  branding, 
or  marking  or  branding,  and  this  offense  is  made  out  when  it  ap- 
pears that  the  accused  either  marked  or  branded  the  steer  in  the 
manner  described  in  the  indictment.  Its  previous  condition  as  to 
marks  and  brands  is  not  material. 

2.  In  the  indictnjent  the  steer  alleged  to  have  been  marked  was 
described  as  the  property  of  J.  B.  Beaver;  and  the  evidence  war- 
ranted a  finding  that  this  allegation  was  true.  The  court  charged 
the  juiy,  in  substance,  that  if  the  accused  marked  the  steer,  and  did 
it  for  the  purpose  of  appropriating  it  to  his  own  use  and  prevent- 
ing the  owner  from  identifying  it,  it  would  be  immaterial  whether 


Digitized  by  VjOOQ IC 


App  ]  MARCH  TERM,  1912.  739 

at  the  time  the  marking  was  done  the  accused  knew  who  was  the 
owner  of  the  steer.  This  is  assigned  as  error.  We  see  no  error 
in  this  instruction.  The  indictment  did  not  allege  that  the  accused 
knew  the  steer  was  the  property  of  J.  B.  Beaver,  and  it  was  not  nec- 
essary that  such  an  allegation  should  be  made.  It  is  not  at  all  cer- 
tain that  it  was  necessary  to  allege  who  owned  the  steer,  but,  hav- 
ing alleged  it,  it  was  necessary  to  prove  it,  and  this  the  State  did. 
The  gist  of  the  offense  is  marking  or  branding  an  animal  not  the 
property  of  the  person  marking  it,  with  the  intention  of  claiming  or 
appropriating  it  to  his  own  use,  or  of  preventing  identification  by 
the  true  owner,  whoever  he  may  be.  To  make  out  the  offense,  it  is 
not  necessary  to  prove  that  the  accused  knew  who  the  owner  was. 
It  is  sufficient  if  it  be  shown  that  the  animal  was  not  the  property 
of  the  accused  and  that  he  marked  it  or  branded  it  for  the  purpose 
either  of  appropriating  it  to  his  own  use  or  of  preventing  identifica- 
tion by  its  owner. 

3.  One  of  the  grounds  of  the  motion  for  a  new  trial  is  that  the 
court  erred  in  charging  the  jury  as  follows:  "In  determining  the 
weight  you  will  give  the  evidence  of  the  witnesses,  take  their  man- 
ner of  testifying,  their  interest  or  want  of  interest  in  the  case,  their 
feeling,  prejudice,  bias,  relationship  to  the  parties  and  to  the  case, 
or  anything  of  that  kind  that  may  appear  from  the  evidence,  and 
you  may  believe  that  witness  who  has  the  best  means  of  knowing 
the  facts  about  which  he  testifies  and  the  least  inducement  to  swear 
falsely,  and  under  these  rules  determine  what  the  truth  of  the  evi- 
dence is.''  In  the  case  of  L,  &  N.  R,  Co.  v.  Rogers,  136  Oa,  674 
(71  S.  E.  1102),  a  new  trial  was  granted  on  account  of  an  instruc- 
tion in  almost  identically  the  language  above  set  forth.  It  was 
held  to  be  error  to  instruct  the  jury  that  they  might  believe  that 
witness,  or  those  witnesses,  who  had  had  the  best  means  of  knowing 
the  facts  to  which  they  testified,  and  the  least  inducement  to  swear 
falsely,  without  the  qualification  that  the  witnesses  be  of  equal 
credibility.  Quoting  from  a  former  opinion  of  Mr.  Chief  Justice 
Simmons,  the  Supreme  Court  said :  "  Such  a  witness  may  for  other 
reasons  be  entirely  unworthy  of  belief;  and  certainly  it  would  not 
then  be  the  duty  of  the  jury  to  believe  him.''  In  the  present  case 
the  alleged  owner  of  the  animal,  J.  B.  Beaver,  testified  positively 
as  to  his  ownership.  There  were  several  witnesses  for  the  defendant 
under  whose  testimony  the  jury  might  have  found  that  the  animal 
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which  the  accused  marked  did  not  belong  to  Beaver,  but  was  an 
animal  which  the  accused  had  bought  from  another  person.  This 
being  so,  under  the  ruling  of  the  Supreme  Court  in  the  case  above 
referred  to,  the  erroneous  instruction  above  quoted  required  the 
granting  of  a  new  trial.  Judgment  reversed. 


3937.     CAMPBELL  v.  THE  STATE. 

The  evidence  strongly  Bupports  the  verdict,  and  the  alleged  newly  diaoov- 
ered  testimony  would  not  probably  change  the  result  on  a  second  trial. 
DEcmED  March   19,   1012. 

Accusation  of  sale  of  liquor ;  from  city  court  of  Houston  county 
— Judge  Brunson.     December  4,  1911. 

M.  Kunz,  for  plaintiff  in  error. 

R.  E,  Brown,  solicitor,  contra. 

Hill,  C.  J.  The  plaintiff  in  error  was  convicted  of  selling 
whisky  in  Houston  county.  The  evidence  for  the  State  strongly 
supports  the  verdict.  She  asks  for  a  new  trial  on  the  ground  of 
newly  discovered  testimony,  to  wit,  that  her  residence,  where  the 
State's  witnesses  testified  that  they  bought  whisky  from  her  on 
divers  occasions  during  the  year  1911,  was  in  Dooly  county,  and 
not  in  Houston  county.  On  the  trial  three  witnesses  swore  posi- 
tively that  her  residence  was  in  Houston  county,  and  she  made  no 
question  of  jurisdiction.  In  support  of  this  ground  of  her  motion 
she  presented  the  affidavit  of  one  witness,  who  swore  that  the  ac- 
cused lived  in  Dooly  county  at  the  time  of  the  commission  of  the 
offense.  She  also  offered  to  prove  by  a  deed  to  certain  land  in 
Dooly  county  that  the  place  where  she  lived  was  in  Dooly  county. 
She  claimed  that  her  home  was  on  the  land  conveyed  by  this  deed ; 
but  in  the  description  of  the  land  conveyed  there  is  nothing  to 
show  that.it  included  her  home.  The  State,  in  a  counter-showing, 
presented  the  affidavits  of  three  men,  who  swore  that  they  were 
familiar  with  the  location  of  the  home  of  the  accused,  and  had 
known  it  for  thirty-five  or  forty  years,  and  that  it  was  in  Houston 
county.  The  alleged  newly  discovered  evidence  would  not  probably 
change  the  result  on  a  second  trial.  It  is  unreasonable  that  one 
can  live  for  many  years  in  one  place  without  knowing  the  county 
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in  which  he  or  she  has  resided  for  so  long  a  time,.  There  was  no 
error  in  refusing  to  grant  a  new  trial  on  this  ground.  Certainly 
the  slightest  diligence,  either  by  the  accused  or  her  cotinfel,  i</iJtiId 
have  discovered  the  fact.  Judgment  affirmed. 


3938.    Robinson  v.  The  State. 

Russell,  J.  The  ruling  in  this  case  is  controlled  by  the  decisions  in 
Fountain  v.  Fountain,  7  Qa.  App,  361  (66  S.  E.  1020),  and  Parks  v. 
Simpson,  124  Ga.  523  (52  6.  E.  616).  A  landlord  has  no  lien  for  sup- 
plies furnished  for  a  year  prior  to  that  in  which  the  ci^op  waalraised. 
For  that  reason,  where  it  appears  that  the  tenant  has  paid  his  rent;4n 
full  and  also  that  he  has  delivered  to  the  landlord  money  and  produce 
enough  to  pay  for  the  supplies  advanced  to  him  in  making  the  crop  for 
the  particular  year  in  question,  he  is  not  subject  to  foe  Conviicled-  of  a 
violation  of  sections  720  and  721  of  the  Penal  Code  (1910). 

Judgment  reversed. 
Decided  Mabch   19,   1912.  *  '   • 

Accusation  of  sale  of  property  to  defraud  lienholder;  frbm  city 
court  of  Wrightsville— Judge  Kent.     December  19,  1911. 

E.  L,  Stephens,  for  plaintiff  in  error. 

B,  B.  Blount,  solicitor,  Alfred  Herrington,  Hinee  tf  Jordan, 
contra.  •     :  • 


3939.    English  v.  The  State. 

Pottle,  J.  One  who,  while  inside  of  an  occupied  dwelling,  shoots  a  pistol 
at  a  floor  thereof  is  guilty  of  shooting  '*at''  or  "into^  the  dwelling, 
within  the  meaning  of  the  act  approved  August  13,  1910  (A^  ^^1,0, 
p.  137).  1  Words  and  Phrases,  596;  Blackwell  v.  State,  30  Tex.  App. 
696    (17   S.  W.    1061).  Judgment  af/irmed: 

Decided  March    19,   1912.  •'  '« 

Indictment   for   misdemeanor;    from    Brooks   superior   tOurt*— 

Judge  Thomas.    December  16,  1911.  V 

Orover  C,  Edmondson,  for  plaintiff  in  error.  " 

John  A.  Wilkes,  solicitor-general,  contra. 
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3940.     KEEN  AN  r.  THE   STATE. 

|t  .1>e  words  "place  of  business/'  as  used  in  the  statute  defining  burglary, 
mean  any  house,  other  than  a  "dwelling,  mansion,  or  storehouse,"  occu- 
pied as  a  place  of  business,  in  which  valuable  goods  are  contained.  The 
allegations  of  the  indictment  were  sufficient  to  show  that  the  "place  of 
business**  alleged  to  have  been  broken  into  and  entered  with  intent  to 
commit  a  larceny  was  a  house,  and  that  valuable  goods  were  con- 
tained therein. 

2.  If  the  words  "place  of  business,**  with  the  context,  were  insufficient  to 
show  th|it  "the  place  of  business**  was  a  house,  it  was  a  formal  de- 
fect, to  be  reached  by  special  demurrer,  and  was  cured  by  the  verdict. 
Decided  Mabch   19,   1912. 

Indictment  for  burglary;  from  Chatham  superior  court— Judge 
Charlton.    December  28,  1911.  • 

Shelby  Myrich,  for  plaintiff  in  error. 

Walter   C,   Hartridge,  solidtor'general,   Morris   H.   Bernstein, 
contra. 

HiLL^  C.  J.  The  plaintiff  in  error  was  convicted  of  burglary,  and 
made  a  motion  in  arrest  of  judgment,  which  was  overruled,  and  he 
excepted.  The  first  count  of  the  indictment  (omitting  formal  parts) 
charges  that  Fred  Keenan  "the  place  of  business  of  one  William 
©..Austin,  doing  business  as  the  Savannah  Motor  Car  Company, 
where  valuable  goods  and  wares  are  stored,  did  feloniously  and 
burglariously  break  and  enter,  with  the  intent  then  and  there  to 
commit  a  larceny  therein."  The  second  count  repeats  the  language 
of  the  first  count  (except  the  concluding  clause,  as  to  the  intent  to 
commit  a  larceny),  and  adds  the  following  words:  "and,  after  so 
breaking  and  entering,  twelve  automobile  tires  of  the  value  of  $400, 
the  property  of  one  William  G.  Austin,  doing  business  as  the  Savan- 
nah Motor  Car  Company,  and  twelve  inner  tubes  of  the  value  of 
$75,  the  property  of  one  William  6.  Austin,  doing  business  as 
the  Savannah  Motor  Car  Company,  being  found  therein,  did  then 
and  there  wrongfully  and  fraudulently  and  privately  take  and  carry 
away,  with  the  intent  to  steal  the  same."  The  motion  in  arrest  of 
judgment  is  based  upon  three  grounds:  (1)  that  neither  of  the 
counts  of  the  indictment  alleges  that  valuable  goods  and  wares 
were  stored  in  the  place  of  business  at  the  date  of  the  alleged  of-  ^ 
fense;  (2)  that  neither  of  the  counts  alleges  the  character  of  the 
place  of  business  in  such  way  as  to  show  that  the  place  of  busi- 
ness was  the  subject  of  burglary,  under  the  laws  of  this  State ;  and 
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(3)  that  neither  of  the  counts  alleges  that  the  place  of  business  set 
out  in  the  indictment  was  a  storehouse,  building,  or  house  of  any 
kind,  or  was  such  premises  as  could  be  the  subject  of  burglary  un- 
der the  laws  of  this  State. 

1.  The  first  objection  is  fully  met  by  the  allegations  of  the  in- 
dictment. The  first  count  charges  that  the  place  of  business  broken 
and  entered  with  intent  to  commit  a  larceny  was  the  place  of  busi- 
ness of  a  designated  person,  "where  valuable  goods  and  wares  are 
stored."  The  second  count  repeats  these  allegations,  and  alleges 
further,  that  after  breaking  and  entering  this  place  of  business,  the 
accused  did  take  therefrom  described  personal  property.  It  is  dif- 
ficult to  understand  how  goods  and  wares  can  be  taken  from  a  place 
of  business  without  having  been  stored  or  contained  therein.  The 
allegations  on  this  point  were  clear,  distinct,  certain,  and  definite, 
and  we  fail  to  see  how  they  could  have  been  made  more  specific. 

2.  The  second  and  third  objections  to  the  allegations  of  the  in- 
dictment are  based  upon  the  ground  that  it  does  not  specifically 
appear  that  the  place  of  business  set  out  in  the  indictment  was  a 
storehouse  or  building  of  any  kind,  or  that  it  was  such  premises  as 
could  be  the  subject  of  burglary  under  the  laws  of  Georgia.  Section 
146  of  the  Penal  Code  (1910)  defines  burglary  as  follows:  *' Bur- 
glary is  the  breaking  and  entering  into  the  dwelling,  mansion,  or 
storehouse,  or  other  place  of  business  of  another,  where  valuable 
goods,  wares,  produce,  or  any  other  article  of  value  are  contained 
or  stored,  with  intent  to  commit  a  felony  or  larceny."  This  stat- 
ute enlarges  the  common-law  definition  of  burglary;  for  burglary 
at  common  law  was  the  breaking  and  entering  a  mansion  or  dwell- 
ing-house with  intent  to  commit  a  felony  or  larceny  therein.  This 
section  of  the  code  includes  not  only  a  dwelling-house  or  mansion, 
but  any  storehouse  or  other  place  of  business  where  valuable  goods 
of  any  character  are  contained  or  stored.  The  words  "other  place 
of  business,"  considered  with  the  context,  clearly  mean  a  house 
used  as  a  place  of  business,  but  are  not  intended  to  be  restricted  to 
a  house  used  as  a  storehouse  or  of  the  nature  of  a  storehouse.  They 
include  any  house  used  as  a  place  of  business  by  another,  where  val- 
uable goods  are  contained,  whether  it  be  a  storehouse  or  not.  The 
language  of  the  indictment  clearly  charges  that  the  place  of 
business  was  a  house  where  valuable  property  was  stored  or  con- 
tained.   The  allegations  are  that  the  place  of  business  was  broken 
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into  and  entered,  and  certain  described  property  taken  therefrom. 
The  indictment  states  the  offense  in  the  terms  and  language  of  the 
code,  and  so  plainly  that  the  nature  of  the  offense  charged  could 
have  been  easily  understood  by  the  jury.  Penal  Code  (1910), 
§  954.  Indeed,  no  other  inference  could  be  drawn  from  the  alle- 
gations, considered  as  a  whole,  than  that  the  place  of  business  that 
was  burglarized  was  a  house  where  valuable  goods  were  contained. 
Beihune  v.  State,  48  Oa,  505.  If,  however,  the  allegation  of  the  in- 
dictment as  to  the  character  of  the  place  of  business  was  not  suf- 
ficiently specific,  it  was  merely  a  formal  defect  and  subject  to  spe- 
cial demurrer,  was  not  good  in  arrest  of  judgment,  and  was  cured 
by  the  verdict.  We  think  that  the  objections  urged  to  the  indict- 
ment were  without  merit,  either  in  form  or  substance,  and  that  the 
motion  in  arrest  of  judgment  was  properly  overruled. 

Judgment  affirmed. 


3941.     Watson  r.  The  State. 

Russell,  J.  The  evidence  did  not  autliorize  the  et)nviction  of  the  defend- 
ant. Mere  proof  of  general  reputation  to  that  effect  will  not  authorise 
the  conviction  of  one  accused  of  the  offense  of  keeping  a  lewd  house. 
The  decision  in  this  case  is  controlled  by  the  rulings  of  this  court  in 
Jones  v.  State,  2  Ga.  App,  433  (58  8.  E.  669),  and  Coleman  v.  State, 
6  Oa,  App.  366  (63  S.  E.  244).    The  court  erred  in  refusing  a  new  trial. 

Judgment  reversed. 
Decided  March  19,   1912. 

Accusation  of  keeping  lewd  house ;  from  city  court  of  Savannah — 
Judge  Davis  Freeman.    December  21,  1911. 

Shelby  Myrich,  J.  II.  Kinckle,  for  plaintiff  in  error. 

Walter  C.  Hartridge,  solicitor-general,  Morris  H.  Bernstein, 
contra. 


3942.    Kennedy  v.  The  State. 

PoTTLB,  J.  The  accused  having  been  indicted  for  the  offenM  Of  assault 
and  battery,  and  the  evidence  demanding  a  finding  that  if  any  offense 
at  all  was  committed,  it  was  that  of  an  unlawful  battery,  there  could 
be  no  conviction  of  simple  assault.    Penal  Code  (1910),  $  10;  Kelsey  V. 
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l^tate,  62  Oa.  068;   Harris  v.  State,   101   Oa.  530   (29  S.  E.  423);   Wei- 
horn  V.  Stute,  (Hies  v.  State,  116  Oa.  622   (42  S.  E.  773). 

Judgment  reversed. 
Decided  Mabch   19,   1912.  ' 

Accusation  of  assault  and  battery;  from  ciiy  court  of  Beidsville 

—Judge  Collins.     November  28,  1911. 

Way  &  Burkhalter,  for  plaintiff  in  error. 


3947.     Campbell  v.  The  State. 

Russell,  J.  1.  The  evidence  in  behalf  of  the  State  authorized  the  jury 
to  infer  that  the  assault  was  made  by  the  defendant,  and  that,  while  it 
was  not  his  purpose  to  use  force  or  to  have  sexual  intercourse  with  the 
female  against  her  will,  she  did  not  consent  to  or  encourage  the  ad- 
vances made  by  him. 
2.  There  is  no  merit  in  the  other  assignments  of  error,  and  it  was  not 
error  to  refuse  a  new  trial.  Judgment  affirmed. 

Decided  Mabch   19,   1912. 
Indictment  for  assault  with  intent  to  rape— conviction  of  as- 
sault and  battery;  from  Colquitt  superior  court— December  29, 
1911. 

W,  A.  Covington,  T.  H.  Parker,  for  plaintiff  in  error. 
J.  A.  Wilkes,  solicitor-general,  contra. 


3948.     MARTIN   r.  THE  STATE. 

1.  Where  there  are  good  and  bad  counts  in  an  indictment,  the  court  may 
strike  the  bad  counts  without  quashing  the  whole  indictment. 

2.  Where  one  on  trial  for  larceny  is  shown  to  have  recently  been  in  posses- 
sion of  the  property  described  in  the  indictment,  and  it  further  ap- 
pears that  the  same  had  been  stolen,  it  is  permissible  for  the  State  to 
prove  that  at  the  place  where,  and  the  time  when,  the  stolen  goods  were 
found,  there  were  found  numerous  other  articles  of  the  same  kind 
which  had  likewise  been  stolen.     Russell,  J.,  dissents. 

3.  The  requests  to  charge,  so  far  as  legal  and  pertinent,  were  fully  covered 
by  the  general  charge,  which  fairly  presented  the  issues  involved.  The 
evidence  fully  supports  the  verdict,  and  there  is  no  error  in  the  record. 

Decided  Makch  19,  1912. 

Conviction  of  larceny;  from  city  court  of  Floyd  county — Judge 
Reece.    December  21,  1911. 
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Eubanks  &  Mebane,  for  plaintiff  in  error. 

John  W,  Bale,  solicitor-general,  Moses  Wright,  A,  W.  Shanklin, 
contra. 

Pottle,  J.  The  accused  was  arraigned  under  an  indictment 
containing  two  counts,  one  charging  the  larceny  of  certain  described 
buggy  and  wagon  harness,  and  the  other  alleging  that  he  had  re- 
ceived the  harness,  knowing  it  to  have  been  stolen.  The  accused 
demurred,  upon  the  ground  that  the  indictment  charged  two  sep- 
arate and  distinct  offenses  and  failed  to  allege  either  that  the  ac- 
cused had  received  the  property  in  the  county  in  which  the  indict- 
ment was  found,  or  that  he  had  carried  the  harness  into  that 
county  after  receiving  it  elsewhere.  The  court  sustained  the  de- 
murrer to  the  count  for  receiving  stolen  property,  and  ruled  the 
accused  to  trial  on  the  count  charging  the  larceny.  After  conviction 
he  filed  a  motion  for  a  new  trial,  which  was  overruled,  and  he  ex- 
c*epted,  assigning  error  upon  this  judgment  and  upon  the  court's 
refusal  to  quash  the  whole  indictment. 

1.  The  point  is  made  that  a  defective  count  renders  the  whole 
indictment  bad,  and  that  the  demurrer  should  have  been  sustained 
generally.  The  joinder  of  the  two  counts  was  not  cause  for  quash- 
ing the  indictment.  Johnson  v.  State,  61  Oa.  213.  In  the  English 
case  of  Bex  v.  Pewtress,  2  Stra.  1026,  an  indictment  charged  one 
assault,  in  twenty-one  counts,  and  Lord  Hardwicke  declined  to 
quash  a  part  of  them  without  quashing  the  whole  indictment.  Mr. 
Bishop,  in  his  New  Criminal  Procedure  (vol.  1,  §  764),  points 
out  that  many  of  the  English  cases,  giving  too  wide  a  scope  to  this 
decision,  hold  that  the  court  can  not  quash  a  defective  count  and 
leave  a  good  one  to  stand,  but  the  whole  must  be  quashed  or  none, 
but  that  the  later  English  doctrine  permits  the  striking  out  of  any 
number  of  counts  less  than  all.  In  this  country  the  decisions  are 
in  conflict.  See  cases  cited  by  Bishop.  In  Sutton  v.  State,  122  Ch. 
158  (50  S.  E.  60),  it  was  held  that  when  an  indictment  contains 
two  counts,  one  bad  and  the  other  good,  a  general  demurrer  to  the 
whole  indictment  will  not  be  sustained.  It  is  familiar  practice 
in  this  State  for  the  court  to  require  the  prosecuting  attorney  to 
elect  upon  which  count  he  will  proceed.  Often  the  accused  has  the 
right  to  compel  an  election,  the  practical  effect  of  which  is  the  en- 
tering of  a  nolle  prosequi  as  to  all  the  counts  save  the  one  relied 
upon  for  a  conviction.    Each  count  contains  a  separate  and  distinct 
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charge.  It  is  an  indictment  within  an  indictment,  and  we  know 
of  no  reason  why,  when  there  are  two  counts,  one  good  and  one 
bad,  the  bad  count  can  not  be  quashed  and  the  good  one  left. 

2.  The  indictment  charged  the  larceny  of  certain  harness,  the 
property  of  one  Davis.  The  accused  was  found  in  possession  of 
twenty-two  sets  of  harness,  including  those  described  in  the  indict- 
ment. The  State  showed  the  larceny  of  the  harness  belonging  to 
Davis,  and  relied  for  a  conviction  upon  the  inference  of  guilt  aris- 
ing from  recent  possession  by  the  accused  of  the  stolen  property. 
Complaint  is  made  that  the  court  allowed  proof  of  the  theft  of  sev- 
eral sets  of  the  harness  found  in  the  possession  of  the  ac- 
cused along  with  the  Davis  harness.  The  point  made  is  that  the 
evidence  in  reference  to  the  other  property  was  not  admissible,  be- 
cause it  appeared  that  in  each  instance  tlie  theft  did  not  occur  at 
the  place  where  or  the  time  when  the  larceny  charged  in  the  indict- 
ment took  place.  Ordinarily,  evidence  of  other  criminal  transac- 
tions is  not  admissible.  Some  of  the  exceptions  are  when  it  shows 
**a  system  of  mutually  dependent  crimes,''  or  is  "evidence  of  guilty 
knowledge,''  or  bears  upon  the  question  of  identity  of  the  accused, 
"or  articles  connected  with  the  offense,"  or  where  the  evidence  of 
other  transactions  tends  to  "prove  malice,  intent,  motive,  or  the 
like."  Cawthon  v.  State,  119  Ga.  395,  409  (46  S.  E.  897,  901).  If 
the  evidence  of  other  transactions  tends  "to  illustrate  the  transaction 
in  issue,  or  to  establish  some  necessary  ingredient  of  the  particular 
offense  under  investigation,"  it  is  admissible.  Ray  v.  State,  4  Oa, 
A  pp.  67,  70  (60  S.  E.  816).  See  also  Robinson  v.  State,  6  Oa. 
App.  696,  711  (65  S.  E.  792) ;  Hall  v.  State,  7  Ga.  App.  115,  120 
(Q6  S.  E.  390) ;  Lee  v.  State,  8  Ga.  App.  4:13 ;  Farmer  v.  State,  100 
Ga.  41  (28  S.  E.  26).  The  fact  that  the  accused  was  found  at  the 
same  time  and  place  In  possession  of  other  property  of  the  same  kind 
which  had  been  stolen  tended  very  strongly  to  show  guilty  posses- 
sion of  the  property  described  in  the  indictment.  Most  of  the  har- 
ness found  in  the  possession  of  the  accused  was  obtained  from  ir- 
responsible persons,  and  was  shown  to  have  been  stolen.  It  is  not 
reasonable  that  the  accused  could,  without  guilty  knowledge,  be 
in  possession  of  so  much  stolen  property,  acquired  from  such  a 
source.  He  was  tried  as  the  principal,  and  the  State  relied  solely 
on  recent  possession  unexplained.  The  important  question  was: 
Did  the  accused  satisfactorily  explain  his  possession  of  the  Davis 
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harness,  and  thus  rebut  the  inference  ,of  guilt  arising  from 
possession?  On  this  question  the  evidence  in  reference  to 
the  possession  of  other  stolen  property  of  a  similar  nature 
slied  a  world  of  light.  The  State  might  well  say  to  the  accused: 
"You  say  you  were  a  bona  fide  purchaser  of  the  Davis  harness,  with- 
out knowledge  that  it  was  stolen,  how  comes  it,  then,  that  in  the 
same  place  and  at  the  same  time  you  were  found  with  twenty-two 
other  sets  of  harness,  many  of  which  were  also  stolen,  somewhere 
about  the  same  time  those  belonging  to  Davis  were  taken  ?"  The  evi- 
dence not  only  illustrates,  but  illuminates  the  transaction  at  issue. 
It  malces  almost  conclusive  the  inference  that  the  accused  either 
stole  the  Davis  harness  or  received  them  knowing  they  were  stolen. 
True,  he  was  not  on  trial  for  receiving  stolen  goods,  but  since  the 
State  need  show  only  recent  possession  of  stolen  goods,  to  make  out 
a  prima  facie  case  of  larceny,  evidence  in  reference  to  the  other 
property  was  just  as  much  admissible  in  the  one  case  as  in  the  other. 
The  court  carefully  confined  the  jury  to  the  legitimate  purpose  for 
which  the  evidence  might  be  used,  and  there  was  no  error  in  the  in- 
structions on  this  subject.  In  Hawkins's  case,  6  Oa.  App.  109  (64 
S.  E.  289),  the  accused  was  not  shown  to  have  been  in  possession 
of  other  stolen  property,  nor  was  he  connected  in  any  way  with  the 
other  articles  which  the  prosecutor  claimed  to  have  lost. 

3.  The  evidence  fully  supports  the  verdict.  The  requests  to 
charge,  so  far  as  legal  and  pertinent,  were  covered  by  the  general 
charge,  which  fairly  presented  the  issues  involved.  The  complaint 
in  reference  to  the  change  on  the  subject  of  impeachment  is  too 
general  and  indefinite  to  raise  any  question  for  decision.  There 
was  no  error.  Judgment  affirmed,    Russell,  J,,  dissents. 


3949.    MARTIN  v.  THE  STATE. 

CounBel  should  not  in  their  argument  state  ])re judicial  facts  not  ap- 
pearing from  the  evidence,  or  not  fairly  deducible  therefrom.  Where,  in 
a  criminal  case,  a  verdict  of  acquittal  is  authorized,  and  such  a  preju- 
dicial argument  is  made  by  the  State's  attorney,  it  is  error,  requiring  the 
grant  of  a  new  trial,  to  decline  to  rebuke  counsel  and  give  proper  cau- 
tionary instructions  to  the  jury,  when  timely  objection  to  such  argument 
has  been  made. 
Statements  made  to  the  court  by  counsel  while  discussing  a  preliminary 
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motion,  before  the  jury  is  impaneled,  furnish  no  reason  for  setting  asi(!e 
a  verdict. 

3.  Where  in  a  criminal  case  all  the  evidence  is  circumstantial,  it  is  erro- 
neous to  charge  in  such  a  way  as  to  leave  the  impression  that  there  is 
direct  evidence  against  the  apcused. 

4.  Other  points  are  controlled  by  the  decision  this  day  rendered  in  Mar- 
tin V.  State  (No.  3848),  ante,  795. 

Decided  Mabch  19,  1912. 

Conviction  of  larceny;  from  city  court  of  Floyd  county— Judge 
Reece.     December  21,  1911. 

Euhanks  &  Mehane,  for  plaintiff  in  error. 

John  W,  Bale,  solicitor-general,  Moses  Wright,  A.  W.  Shanklin, 
contra. 

Pottle,  J.  This  is  a  companion  case  to  that  of  Martin  v.  State 
(No.  3848),  ante,  796.  All  the  points  raised  in  the  present  record 
are  controlled  by  that  decision,  except  those  referred  to  in  the  head- 
notes  of  this  decision. 

Complaint  is  made  of  certain  alleged  prejudicial  statements 
made  by  counsel  for  the  State  during  the  hearing  of  a  motion  for 
continuance  and  before  the  jury  was-  impaneled.  These  state- 
ments, being  made  to  the  ^ourt,  furnish  no  reason  for  setting  aside 
a  verdict  afterwards  rendered.  The  remedy,  if  the  accused  had  any, 
was  to  challenge  the  poll  of  each  juror  and  ascertain  if  the  state- 
ments made  in  his  hearing  by  the  State's  attorney  had  prejudiced 
the  juror  against  the  accused.  Smith  v.  State,  7  Oa,  App,  253 
(2b) ;  Kidd  v.  State,  ante,  148. 

The  evidence  was  wholly  circumstantial.  This  being  true,  it  was 
inaccurate  and  probably  harmful  for  the  court  to  state  to  the  jury 
that  it  was  claimed  that  at  least  a  part  of  the  evidence  was  cir- 
cumstantial. The  only  really  material  error  in  the  record  is  that 
indicated  by  the  first  headnote.  The  accused  was  found  in  the  re- 
cent possession  of  a  set  of  harness  belonging  to  one  Wilkerson; 
and  there  was  evidence  that  this  set  of  harness  had  been  stolen. 
It  also  appeared  that  a  number  of  other  sets  of  harness  were  found 
in  the  possession  of  the  accused  at  the  time  and  place  at  which  the 
harness  described  in  the  indictment  was  founds  Unlike  the  evi- 
dence in  the  case  against  the  accused,  reference  to  which  has  herein- 
before been  made,  there  was  no  evidence  that  any  of  these  sets  of  har- 
ness, except  that  belonging  to  Wilkerson,  had  been  stolen.  There 
was  evidence  that  the  accused  was  a  small  trader,  and  that  for  sev- 
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eral  years  he  had  been  engaged  from  time  to  time  in  bu3ring  and 
selling  articles  such  as  those  which  were  found  in  his  possession. 
Wliile  making  the  concluding  argument  to  the  jury,  on6  of  the  at- 
torneys employed  to  assist  the  solicitor-general  used  this  language : 
"OflBcers  found  Claud  Wilkerson's  harness  in  Will  Martin's  barn, 
along  with  22  other  sets  of  stolen  harness."  Counsel  for  the  de- 
fendant objected  to  this  argument,  and  moved  the  court  to  declare 
a  mistrial.  "The  court  overruled  the  motion  to  declare  a  mistrial, 
declined  to  rule  out  said  statement  and  to  rebuke  counsel  for  mak- 
ing it,  and  failed  to  caution  the  jury  that  such  statement  was  im- 
proper." This  court  is  not  disposed  to  unduly  circumscribe  coun- 
sel in  their  arguments,  but,  on  the  contrary,  is  inclined  to  allow 
them  all  reasonable  latitude,  provided  they  do  not  go  beyond  the 
facts  in  evidence,  or  inferences  which  may  be  fairly  deduced  there- 
from. There  is  nothing  in  the  evidence  in  this  case  to  indicate  that 
there  were  22  other  sets  of  stolen  harness  in  the  bam  of  the  ac- 
cused. Xor  is  there  any  testimony  from  which  such  an  inference 
could  fairly  be  drawn.  It  certainly  was  not  fair  to  assume  that  be- 
cause these  sets  of  harness  were  found  in  the  possession  of  the  ac- 
cused they  had  necessarily  been  stolen.  It  is  very  probably  true  that 
the  counsel  who  made  the  statement  may  have  had  in  mind  the 
evidence  which  had  been  introduced  in  the  other  case  against  this 
same  defendant,  to  the  effect  that  several  of  these  same  sets  of 
harness  had  in  fact  been  stolen.  In  the  other  case  we  held  that 
this  evidence  was  admissible ;  and,  hence,  it  would  have  been  legiti- 
mate, with  this  evidence  in,  for  counsel  to  have  commented  upon-  it : 
but,  in  the  absence  of  such  evidence,  it  was  altogether  improper  to 
make  the  statement  above  quoted,  and,  when  objection  was  made  to 
it  by  counsel  for  the  accused,  the  court  should  at  least  have  re- 
buked counsel  and  cautioned  the  jury  to  disregard  the  improper 
statement.  Having  failed  to  do  this,  and  the  argument  being  of 
such  a  nature  as  naturally  to  prejudice  the  defense,  a  new  trial  is 
ordered,  upon  this  ground  alone,  there  being  evidence  in  the  record 
from  which  the  jury  might  properly  have  returned  a  verdict  of  ac- 
quittal. Judgment  reversed. 


Digitized  by  VjOOQ IC 


^pp  ]  MARCH  TERM,  1912.  gOl 

3961.    Dixon  v.  City  of  Waynesbobo. 

Hill,  C*  J.  This  being^  a  certiorari  sued  out  to  review  the  judgment  of  a 
munioipal  court,  and  there  being  in  the  petition  no  averment  that  the 
bond  required  by  the  act  approved  December  10,  1902  (Acts  1902, 
p.  105),  had  been  given,  or  the  pauper  affidavit  filed,  and  it  nowhere 
appearing  in  the  record  that  the  bond  or  the  pauper  affidavit  had  been 
filed,  there  was  no  error  in  dismissing  the  certiorari.  McDonald  v. 
Ludotoici,  3  Oa.  App.  654;  Allen  v.  Atlanta,  7  Ga.  App,  99;  Veazey  v. 
Crawfordville,  126  Oa.  89.  Judgment  affirmed. 

DiECiDED  Mabch  19,  1912. 

Certiorari ;  from  Burke  superior  court — Judge  H.  C.  Hammond. 

October  6,  1911. 

C  B.  Oarlick,  for  plaintiff  in  error. 

E.  L.  Brinson,  contra. 


3954.    Adams  v.  The  Statb. 

Pottle,  J.  1.  No  contract  *"  clear  and  definite  in  its  terms**  haying  been 
shown,  the  evidence  was  not  sufficient  to  authorize  a  conviction  of  cheat- 
ing and  swindling,  under  the  act  approved  August  15,  1903  (Acts  1908, 
p.  90).  Saunders  v.  State,  7  Oa.  App.  46  (66  S,  E.  1071). 
2.  Even  if  the  evidence  was  sufficient  in  other  respects,  the  contract  was 
too  indefinite  as  to  the  character  of  the  work  to  be  performed. 

Judgment   reversed. 
Decided  March  19,  1912. 

Accusation  of  cheating  and  swindling;  from  city  court  of  Sparta 

— Judge  Moore,    December  21,  1911. 

T.  M.  Hunt,  for  plaintiff  in  error. 

R.  L.  Merritt,  solicitor,  T.  F.  Fleming,  contra. 


3956.    Montgomery  v.  The  State. 

Russell,  J.  The  statement  of  the  judge,  in  directing  a  verdiei  for  two  of 
three  defendants  jointly  indicted,  that  he  would  express  no  opinion  as  to 
the  guilt  or  innocence  of  the  third  defendant  (the  plaintiff  in  error 
here) J  is  not  subject  to  criticism  as  being  expressive  of  an  opinion  as 
to  the  defendant's  guilt,  nor  prejudicial  to  his  right  to  a  fair  trial.  The 
trial  was  free  from  error,  and  the  evidence  fully  authorized  the  con- 
viction of  the  offense  of  voluntary   manslaughter. 

Judgment  affirmed. 
Decided  March  19,  1912. 
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Conviction   of   manslaughter;   from    Colquitt   superior   court — 
Judge  Thomas.     Decepaber  16,  1911. 

W.  F4  Way,  W,  A.  Covington,  for  plaintiff  in  error. 
c7.  A.  Wilkes,  solicitor-general,  contra. 


3958.     Slade  v.  The  State. 

Russell,  J.  The  excerpte  from  the  charge  of  the  court,  when  considered 
With  the  context  of  the  charge  as  a  whole,  are  not  objectionable  as  inti- 
mating or  expressing  an  opinion  upon  the  evidence.  The  evidence 
authorized  the  verdict,  and  there  was  no  error  in  refusing  a  new  trial. 

Judgment  affirmed. 
Decided  March  19,  1912. 

Indictment  for  wife-beating;  from  Crisp  superior  court — Judge 

Whipple.    December  30,  1911. 

Crum  &  Jones,  for  plaintiff  in  error. 

Max  E,  Land,  solicitor-general,  J.  T.  Hill,  J,  W,  Dennard,  contra. 


3959.     NORMAN  v.   THE   STATE. 

'There  are  no  words  plainer  than  'reasonable  doubt,*  and  none  so  exact 
to  the  idea  meant.*'  The  expressions,  **  reasonable  and  moral  cer- 
tainty," and  "to  the  exclusion  of  a  reasonable  hypothesis,"  may  be 
•logically  the  equivalent  of  "beyond  a  reasonable  doubt,"  but  are  i;ot 
so  easily  understood  by  the  ordinary  lay  mind.  In  every  criminal  case 
the  court  should  charge  the  jury  that  to  authorize  conviction,  guilt 
must  be  proved  "beyond  a  reasonable  doubt;"  and,  unless  the  evidence 
demands  the  verdict  rendered,  the  failure  to  do  so  will  be  reversible 
error. 

Decided  March  19,  1912. 

Indictment  for  larceny;  from  Colquitt  superior  court— Judge 
Thomas.    December  16,  1911. 

W,  A,  Covington,  James  Humphreys,  for  plaintiff  in  error. 

J,  A,  Wilkes,  solicitor-general,  contra. 

Hill,  C.  J.  Albert  Norman  was  convicted  of  simple  larceny, 
and  his  motion  for  a  new  trial  was  overruled.  The  evidence,  though 
not  conclusive,  was  suflficient  to  support  the  verdict.  Only  one  as- 
signment of  error  contains  merit.  The  trial  judge  failed  to  instruct 
the  jury  on  the  doctrine  of  "reasonable  doubt.^'  This  doctrine  is  so 
thoroughly  imbedded  in  the  jurisprudence  of  onr  country,  and  in  a 
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close  case  is  so  valuable  to  the  accused,  that  the  omission  to  give  it 
in  charge  must  be  deemed  hurtful.  It  is  claimed  by  the  State  that 
the  judge  did  substantially  charge  the  rule.  He  charged  as  follows : 
"The  defendant  is  presumed  by  law  to  be  innocent,  and  that  pre- 
sumption remains  with  him  until  his  guilt  is  established  by  testi- 
mony, to  the  exclusion  of  any  other  reasonable  hypothesis."  It  is 
insisted  that  the  language  "reasonable  hypothesis"  is  not  the  equiv- 
alent of  "reasonable  doubt;"  that  the  expression  "reasonable 
hypothesis"  was  not  given  in  connection  with  the  law  as  to  reason- 
able doubt,  was  not  explained  to  the  jury,  and  its  meaning  was  not 
easily  apparent  or  comprehensible  to  the  lay  mind;  in  other  words, 
that  the  ordinary  juror  would  understand  what  was  meant  by  the 
words  "beyond  a  reasonable  doubt,"  and  might  not  understand 
what  was  meant  by  the  words  "to  the  exclusion  of  any  other  rea- 
sonable hypothesis."  On  this  subject  the  court  charged  further: 
"Moral  and  reasonable  certainty  is  all  that  can  be  attained  in  legal 
investigation.  In  civil  cases  a  preponderance  of  the  testimony  is 
sufficient  to  produce  mental  conviction.  In  criminal  cases  a  greater 
strength  of  mental  conviction  is  necessary  to  justify  a  verdict  of 
guilty.  The  true  question  in  criminal  cases  is,  not  whether  the 
conclusion  at  which  the  testimony  points  may  be  false,  but  whether 
there  is  sufficient  testimony  to  satisfy  the  mind  and  conscience  of 
the  jury  of  the  guilt  of  the  defendant,  and,  in  cases  of  circumstan- 
tial evidence,  to  the  exclusion  of  every  other  reasonable  hypothesis 
save  the  guilt  of  the  defendant."  Are  these  excerpts,  on  the  sub- 
ject of  the  degree  of  mental  conviction  necessary  to  warrant  a 
verdict  of  guilty,  equivalent  to  the  law  which  declares  that, 
"whether  the  defendant  relies  upon  positive  or " circumstantial  evi- 
dence, the  true  question  in  criminal  cases  is,  not  whether  it  be  pos- 
sible that  the  conclusion  at  which  the  testimony  points  may  be  false, 
but  whether  there  is  sufficient  testimony  to  satisfy  the  mind  and 
conscience  beyond  a  reasonable  doubt?"  Penal  Code  (1910), 
§  1013.  It  has  been  held  that  the  term  "moral  certainty"  is 
equivalent  to  the  words  "beyond  a  reasonable  doubt."  Avstin  v. 
State,  6  Ga.  App.  211  (64  S.  E.  670) ;  Bone  v.  State,  102  Ga. 
391,  and  citations.  In  the  Bone  case  it  is  said:  "It  is  difficult  to 
conceive  how  the  mind  of  a  juror  may  reach  a  conclusion  as  to  a 
fact  to  the  point  of  moral  certainty,  and  yet  be  rendered  un- 
certain by  the  existence  of  a  doubt  of  that  fact  which  is  reason- 
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able/'  In  that  case  the  complaint  was  not  as  to  the  faU- 
nre  to  charge  the  law  of  reasonable  doubt,  but  as  to  the  judge's 
addition,  to  a  correct  instruction  on  that  subject,  of  the  words: 
"the  jury  must  be  satisfied  of  guilt  to  a  moral  and  reason- 
able certainty;''  it  being  insisted  that  these  last  words  qualified 
or  modified  the  strength  of  mental  conviction  required 
by  the  words  "beyond  a  reasonable  doubt."  The  court  held 
that  the  use  of  both  expressions  in  the  same  connection  was  "in- 
tended to  convey  to  the  jury  the  idea  that  the  reasonable  and  moral 
certainty  of  guilt  to  which  [the  judge]  referred  was  mental  con- 
viction excluding  any  reasonable  doubt  of  guilt,"  and,  so  consid- 
ered, the  charge  was  not  erroneous.  It  is  fair  to  infer  from  this 
decision  that  if  the  court  had  not  used  the  words  "beyond  a  reason- 
able doubt,"  but  only  the  words  "to  a  moral  and  reasonable  cer- 
tainty," the  charge  would  have  been  held  erroneous.  See  Davis  v. 
State,  114  Go.  104  (39  S.  E.  906) ;  Robinson  v.  State,  128  Oa. 
258  (57  S.  E.  315).  In  the  case  sub  judice  the  presiding  judge  did 
not  use  the  words  "beyond  a  reasonable  doubt;"  he  used  the  ex- 
pressions, "to  the  exclusion  of  any  other  reasonable  hypothesis  save 
the  guilt  of  the  defeiidant,"  and  "establish  guilt  to  a  moral  and 
reasonable  certainty."  It  may  be  conceded  that  these  expressions 
are  logically  and  legally  the  equivalents  of  "beyond  a  reasonable 
doubt:"  and,  if  the  jury  was  composed  of  erudite  men  familiar 
with  legal  or  logical  terminology,  either  might  be  used  to  express 
the  degree  of  mental  conviction  necessary  to  convict  of  crime.  But 
we  venture  to  say  that  the  expression  "reasonable  hypothesis" 
would  convey  no  very  definite  idea  to  the  mind  of  those  ordinarily 
selected  as  jurors,  and  the  words  "moral  and  reasonable  certainty" 
would  be  little  more  illuminating.  The  words  "beyond  a  reason- 
able doubt"  are  easily  understood  by  every  man.  They  require  no 
definition.  Indeed,  attempts  to  define  them  are  generally  neither 
helpful  nor  accurate.  As  justly  said  by  Bishop:  "There  are  no 
words  plainer  than  'reasonable  doubt,'  and  none  so  exact  to  the 
idea  meant."  1  Bishop's  New  Criminal  Procedure,  §  1094. 
Learned  counsel  for  the  plaintiff  in  error  insist  that  no  convic- 
tion in  Georgia  has  been  allowed  to  stand  when  the  expression 
"reasonable  doubt"  does  not  occur  in  simple  terms  in  the  charge  of 
the  court.  So  far  as  our  research  goes  we  have  not  foimd  a  crim- 
inal case  where  the  jury  was  not  instructed  that  they  must  be  con- 
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vinced  of  guilt  beyond  a  reasonable  doubt  before  they  could  con- 
vict; and  possibly  the  doctrine  is  so  elementary  and  well  known 
that  the  jury  would  be  guided  by  it  even  without  instructions.  But 
80  valuable  to  human  liberty  is  the  rule  of  "reasonable  douW  that 
this  court  is  unwilling  to  accept  for  it  any  equivalent. 

Judgment  reversed^ 


3963.    MOORE  v.  THE  STATE. 

1.  While,  as  a  general  rule,  the  right  of  counsel  to  argue  as  to  ooeur- 
rences  which  have  taken  place  in  the  presence  of  the  jury  during  the 
trial,  and  to  suggest  to  the  jury  any  inferences  legitimately  dedudble 
therefrom,  is  not  to  be  abridged,  still,  in  a  criminal  case,  the  prosecuting 
attorney  should  not  be  permitted,  over  the  defendant's  objection,  to  ex- 
press his  individual  opinion  that  the  defendant  then  on  trial  is  guilty, 
or  to  argue  that  the  failure  of  the  defendant  to  introduce  testimony 
is  attributable  to  a  sense  of  conscious  guilt. 

2.  Improper  remarks  of  counsel  will  not  work  a  new  trial  where  timely  ob- 
jection is  not  made,  or  where  it  plainly  appears  that,  under  the  law  and 
the  evidence,  no  other  result  was  possible  than  that  reached  in  the  ver- 
dict rendered. 

3.  Other  than  as  dealt  with  in  the  first  and  second  divisions  of  the  opinion, 
the  trial  was  free  from  error. 

Decided  Mabch  19,  1912. 

Indictment  for  sale  of  liquor;  from  Coffee  superior  court— 
Judge  Parker.     November  8,  1911. 

J.  W.  Quincey,  C,  A.  Ward,  W.  A.  Wood,  F,  Willis  Dart,  for 
plaintiff  in  error. 

M.  D,  Dickerson,  solicitor-general,  McDonald  (t  WUlingham, 
contra. 

Russell,  J.  Section  4957  of  the  Civil  Code  (1910)  declares, 
that  "Where  counsel  in  the  hearing  of  the  jury  make  statements 
of  prejudicial  matters  which  are  not  in  evidence,  it  is  the  duty  of 
the  court  to  interpose  and  prevent  the  same;  and,  on  objection 
made,  he  shall  also  rebuke  the  same,  and  by  all  needful  and  proper 
instructions  to  the  jury  endeavor  to  remove  the  improper  impression 
from  their  minds;  or,  in  his  discretion,  he  may  order  a  mistrial 
if  the  plaintiflPs  attorney  is  the  offender.'^  As  pointed  out  by  Jus- 
tice Cobb  in  O'Dell  v.  State,  120  Qa.  155  (47  S.  E.  577),  this  sec- 
tion is  a  codification  of  rulings  contained  in  two  criminal  and  two 
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civil  cases^—Oroofw  v.  State,  90  Ga.  430  (4),  (17  S.  E.  1003) ; 
Farmer  v.  State,  91  Ga.  720  (2),  (18  S.  E.  987)  ;  Augusta  Railroad 
Co.  V.  RandnU,  85  Ga.  298  (6),  (11  S.  E.  706);  Metropolitan 
Street  Railroad  Co,  v.  Johnson,  90  Ga.  501  (6),  (16  S.  E.  49).  In 
the  criminal  cases  above  cited,  and  in  the  Johnson  case,  supra,  the 
ruling  was  invoked ;  but  in  the  Randall  case,  supra,  the  judgment 
was  reversed  even  though  it  does  not  appear  that  a  ruling  was  in- 
voked. In  the  present  case  it  appears,  from  the  note  of  the  presid- 
ing judge,  that  the  defendant  had  twice  moved  to  continue  the  case, 
on  account  of  the  absence  of  a  witness,  Boy  Paulk,  upon  the  state- 
ment that  he  expected  to  prove  by  this  witness  that  the  State's  wit- 
ness was  of  bad  character,  and  not  worthy  of  belief,  and  had  made 
statements  denying  that  he  had  bought  the  liquor  from  the  defend- 
ant. In  other  words,  the  defendant  had  stated,  upon  the  showing 
for  a  continuance,  that  he  expected  to  elicit  from  the  absent  witness, 
for  the  purpose  of  impeaching  the  State's  witness,  evidence  of  the 
bad  character  of  the  State's  witness,  and  also  expected  to  prove  by 
the  absent  witness  that  the  State's  witness  had  made  contradic- 
tory statements  as  to  matters  material  to  the  issue. 

It  appears,  from  the  recitals  of  the  ground  of  the  motion  for 
new  trial,  as  approved  by  the  trial  judge,  that  the  motion  for  a 
continuance  was  made  on  Tuesday,  November  7,  the  day  previous 
to  that  on  which  the  trial  was  held,  and  the  court  did  not  at  that 
time  put  the  defendant  to  trial,  but  directed  the  sheriff  to  bring  in 
the  witness  Paulk,  and,  when  the  case  was  tried  on  Wednesday, 
Paulk  was  present,  and  was  sworn,  but  was  not  introduced  by  the 
defendant.  In  his  argument  to  the  jury  J.  N.  McDonald,  Esq., 
who  was  of  counsel  for  the  State,  referred  to  the  statement  of 
counsel  as  to  desiring  the  presence  of  the  witness  Paulk,  and  argued 
that  the  defendant  had  failed  to  introduce  this  witness  or  to  prove 
by  him  what  counsel  said  he  expected  to  prove  by  him,  and  that  the 
statement  was  made  to  continue  the  case  solely  for  delay,  adding, 
in  his  argument,  "that  the  said  statement  had  been  made  because 
the  defendant  knew  he  was  guilty,  and  for  the  purpose  of  flim- 
flamming  the  court,  and  to  continue  the  case,  and  .  .  that  this 
was  an  evidence  of  the  defendant's  guilt."  At  the  commencement 
of  this  part  of  the  argument  the  defendant's  counsel  objected,  upon 
the  ground  that  there  was  nothing  in  the  record,  or  before  the  jury, 
or  in  the  evidence,  to  authorize  this  kind  of  argument,  and  that 
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it  was  prejudicial  to  the  defendant's  ease,  and  requested  the  court 
to  require  counsel  to  desist  from  this  kind  of  argument.  The 
court  overruled  the  objection,  and  held  that  it  was  permissible  for  • 
counsel  to  argue  before  the  jury  anything  that  came  up  during  the 
term  of  court  in  the  presence  of  the  jurors,  in  connection  with  the 
ease,  either  during  the  trial  or  prior  thereto,  and  that  he  would 
permit  State's  counsel  to  continue  the  argument  along  this  line. 
The  State's  counsel  thereafter  proceeded  with  the  argument,  over 
the  opposing  counsel's  objection. 

The  question  presented  by  this  assignment  of  error  is  twofold: 
(1)  Was  the  argument  unauthorized  and  prejudicial  to  the  de- 
fendant? (2)  If  so,  was  the  attention  of  the  judge  called  to  it,  and 
his  authoritative  intervention  so  properly  invoked  as  that  his  re- 
fusal to  sustain  the  objection,  and  to  endeavor  to  remove  the  im- 
pression made  upon  the  mind  of  the  jury  by  improper  argument, 
was  error,  requiring  the  grant  of  a  new  trial  ?  The  proposition  that 
argument  not  based  upon  evidence  is,  generally  speaking,  improper 
scarcely  needs  to  be  supported  by  citation  of  authority.  The  jury 
are  sworn  in  every  criminal  case  to  render  a  true  verdict  according 
to  the  evidence,  but,  as  the  right  of  counsel  to  argue  many  circum- 
stances which  may  legitimately  appear  upon  the  trial  in  connection 
with  the  taking  of  the  testimony  is  not  to  be  unduly  prescribed,  it 
is  manifest  that  argument  with  reference  to  these  matters  is  not 
to  be  inhibited,  and  that  to  confine  counsel  solely  to  the  words  of 
the  testimony  would  be  to  give  the  rule  too  narrow  a  meaning.  As 
the  law  allows  the  jury  to  judge  of  the  manner  of  the  witnesses  on 
the  stand,  and  to  weigli  their  testimony  by  their  interest  in  the 
case,  and  measure  their  credibility  by  various  other  circumstances 
which  may  present  themselves  to  the  attention  of  the  jury  during 
the  trial,  it  is  plain  that  the  jury,  in  determining  as  to  the  credibil- 
ity of  testimony  put  before  them,  can  consider  some  matters  which 
would  not  come  within  the  testimony  itself.  The  testimony  of  a 
particular  witness  might  make  or  disprove  the  case  of  guilt,  and  yet 
his  manner,  as  a  whole,  might  convince  the  jury  that  he  did  not 
speak  the  truth  when  he  stated  the  facts  by  him  related.  Cer- 
tainly anything  that  occurs  in  the  presence  of  the  jury,  after  they 
are  impaneled,  which  could  legitimately  throw  light  on  the  credi- 
bility of  any  witness,  or  which  could  add  or  detract  from  the  weight 
of  his  tcFtimony,  would  be  legitimately  a  subject-matter  for  their 
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consideration,  and,  consequently,  proper  subject  of  argument  on 
the  part  of  counsel. 

In  the  present  case,  however,  the  statements  which  were  being 
criticised  by  counsel  were  not  addressed  to  the  jury,  but  were  made 
to  the  judge,  in  moving  to  postpone  or  continue  the  case.  Juries 
have  no  duty  in  connection  with  the  continuance  of  a  case,  and 
no  power  to  affect  a  judgment  upon  the  motion.  The  jury  does 
not  hear,  as  evidence  in  the  case,  the  evidence  relating  to  a  mo- 
tion for  continuance ;  for  they  have  no  power  to  pass  upon  the  suf- 
ficiency or  credibility  of  such  testimony.  It  is  a  matter  solely  for 
the  court.  On  the  motion  for  continuance  the  judge  may  disbelieve 
a  witness  whom  the  jury  might  believe,  or  on  counter-showing  he 
may  believe  a  witness  whom  the  jury  would  entirely  discredit,  so 
that  in  a  technical  sense  the  evidence  submitted  to  a  court,  upon 
a  motion  for  continuance  or  postponement,  is  not  the  evidence  with 
which  the  jury  have  to  deal  upon  the  trial,  or  the  evidence  in- 
cluded in  their  oath.  Plainly,  then,  the  objection  of  the  counsel  for 
the  plaintiff  in  error,  that  the  argument  was  not  authorized  by  evi- 
dence, is  supported.  Nor  does  it  appear  that  the  showing  for  con- 
tinuance was  made  in  the  presence  of  the  jury  who  actually  tried 
the  case.  As  the  motion  for  postponement  was  made  the  day  before 
the  trial,  the  jury,  of  course,  had  not  been  impaneled.  The  partic- 
ular twelve  jurors  to  whom  the  argument  of  Staters  counsel  was 
being  addressed  may  have  heard  the  statement  of  counsel  on  the 
day  previous,  or  they  may  not.  Until  they  were  impaneled  there 
was  nothing  to  require  their  attention  to  evidence,  and,  further- 
more, a  portion  of  the  jury  might  have  been  engaged  in  some  other 
case  at  the  time  the  case  was  called  on  a  previous  day,  or  some  of 
them  might  have  been  temporarily  excused  from  the  court-room. 
There  is  nothing  to  show  that  the  identical  twelve  men  who  were 
passing  upon  the  issue  of  the  defendant's  guilt  or  innocence,  and 
who  had  been  sworn  to  determine  that  issue  according  to  the  evi- 
dence, were  present  the  previous  day  and  heard  what  transpired. 
Furthermore,  the  statement  in  reference  to  what  was  expected  to 
be  shown  by  the  absent  witness  seems  to  have  been  made,  not  by  de- 
fendant himself  as  a  witness  under  oath,  but  merely  as  the  statement 
of  defendant's  counsel  in  his  behalf. 

For  all  of  these  reasons  it  seems  to  us  that  any  reference  to  tbe 
statements  of  th^, defendant's  counsel  the  previous  day^  before  the 
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jury  were  impaneled,  can  readily  be  determined  to  be  improper, 
though  not  necessarily  prejudicial;  and  certainly  they  are  not 
ground  for  reversal,  unless  proper  and  timely  objection  was  made. 
The  rule  seems  to  be  well  settled  that,  unless  an  objection  is  inter- 
posed and  some  ruling  on  the  part  of  the  court  is  invoked,  a  party 
will  be  deemed  to  have  waived  his  right  to  objection,  and,  after  ver- 
dict, will  not  be  heard  to  assign  error  upon  improper  argument.  As 
the  converse  to  this  proposition,  it  appears,  from  the  cases 
cited,  that  where  counsel  indulges  in  argument  unsupported  by  evi- 
dence, and  not  based  upon  any  matter  which  occurred  during  the 
trial  in  the  presence  of  the  jury  after  they  were  impaneled,  a  new 
trial  should  be  granted,  if  the  intervention  and  protection  of  the 
court  is  invoked  in  the  proper  way  and  at  the  proper  time,  and 
is  refused. 

Practically  the  same  point  as  is  here  involved  seems  to  have  been 
decided  upon  practically  the  same  state  of  facts  in  Blackman  v. 
State,  78  Ga,  592  (3  S.  E.  418) ;  and,  while  this  ruling  was  not 
made  by  a  full  bench,  the  similarity  between  the  facts  in  that  case 
and  in  the  instant  one,  as  well  as  the  soundness  of  its  reasoning, 
would  commend  it  as  a  safe  precedent.  In  that  case  the  court 
said  (p,  595) :  "On  the  twenty-third  ground  of  this  motion  we 
shall  be  compelled  to  send  this  case  back  for  another  hearing.  That 
ground  complains  that  the  court,  despite  the  objection  of  the  de- 
fendant's counsel,  permitted  Edgar  M.  Butt,  Esq.,  one  of  the  coim- 
sel  for. the  State,  to  refer  in  his  argument  to  what  the  prisoner  in 
his  motion  for  continuance  said  he  could  prove,  and  to  mention 
that  the  defendant  had  failed  to  prove  what  he  said  he  could  prove, 
and  to  insist  upon  this  before  the  jury  as  an  evidence  of  guilt.  On 
the  margin  of  the  paper  containing  this  ground  of  the  motion  there 
is  the  following  note,  signed  by  the  judge:  'Defendant  made  a 
motion  for  continuance  on  account  of  absent  witnesses;  the  court 
delayed  the  case  and  sent  for  and  procured  the  absent  witnesses; 
they  were  not  introduced,  and  Judge  Butt'-— Here  the  note  ends. 
It  undoubtedly  shows  that  he  had  not  reached  the  end  of  what  he 
intended  to  state;  he  probably  intended  to  add  more,  but  the  rec- 
ord does  not  show  what  it  was.  Now  this  defendant,  as  appears 
from  the  record,  had  made  a  motion  to  continue  this  case  for  the 
absence  of  certain  witnesses,  by  whom  he  expected  to  prove  that 
he  was  not  near  the  scene  of  the  homicide  at  the  time  it  took  place. 
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These  persons  were  sent  for.  They  appeared,  but  he  failed  to  in- 
troduce them.  This  motion  was  made,  it  will  be  remarked,  before 
the  jury  was  empaneled,  and  was  probably  made  in  writing,  or  if 
made  orally,  there  was  no  evidence  of  it  before  that  jury;  and  it 
was  certainly  a  very  damaging  circumstance  to  allow  counsel  to 
proceed  and  argue  the  guilt  of  the  prisoner  from  his  failure  to 
produce  these  witnesses;  and  when  the  court's  attention  was  called 
to  this  subject,  he  should  promptly  have  reproved  the  proceeding 
and  admonished  the  jury  that  it  was  improper,  and  that  they  should 
give  it  no  attention ;  but  this  he  seems  to  have  declined.  Unless  this 
was  a  case  of  circumstantial  evidence  so  strong  as  to  imperatively 
demand  the  finding  the  jury  made,  we  can  easily  see  how  injury, 
and  great  injury,  might  have  resulted  to  this  defendant  from  such 
a  course  of  proceeding.  The  defendant  may  be  guilty,  and  may 
have  been  proved  to  be  guilty,  but  his  guilt  could  be  established 
only  by  legal  testimony  properly  introduced  to  the  jury  by  witnesses 
with  whom  he  was  entitled  to  be  confronted.  Has  the  defendant 
had  a  fair  trial  with  none  but  legal  testimony  before  the  jury?  We 
think  not;  we  can  not  undertake  to  say  what  influence  the  circum- 
stances improperly  insisted  upon  in  the  argument  may  have  had 
upon  the  jury;  and  a  new  trial  is  therefore  granted  solely  upon 
the  23d  ground  of  the  motion.^' 

The  State's  counsel  relies  upon  the  earlier  case  of  Inman  v. 
State,  72  Go-  269,  as  presenting  a  rule  contrary  to  the  rule  laid 
down  in  the  Blackman  case,  supra,  and  as  controlling,  because 
an  earlier  authority.  We  do  not  see  that  the  decision  in  the 
Blackman  case  in  any  wise  conflicts  with  the  ruling  in  the  Inman 
case.  All  that  was  said  by  the  solicitor-general  in  the  Inman 
case,  as  explained  by  the  trial  judge,  was  that  the  defendant  had 
moved  for  a  continuance  on  the  ground  of  the  absence  of  a  witness, 
and  when  this  witness  was  produced  in  court  he  did  not  have  him 
sworn  as  a  witness.  The  only  comment  of  the  solicitor-general 
upon  the  alleged  facts  was  that  coimsel  for  the  defendant  had 
dilly-dallied  with  the  case.  There  was  no  criticism  of  the  defend- 
ant himself,  nor  any  charge  that  the  conduct  of  the  defendant  or 
of  his  counsel  was  influenced  by  any  motive  other  than  the  desire 
for  delay.  There  was  not  even  a  suggestion,  in  the  argument  of 
the  State's  counsel,  that  the  conduct  of  the  defendant's  counsel  was 
conclusive  of  the  defendant's  guilt,  and  certainly  there  was  no  as- 
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sertion,  as  in  the  present  ease,  that  that  conduct  was  due  to  the  de- 
fendant's consciousness  of  guilt.  The  most  that  appeared  in  the 
Inman  case  is  that  the  solicitor-general  criticised  the  delay  in  the 
case.  But  desire  for  delay,  in  some  cases,  might  be  consistent 
with  the  defendant's  innocence.  In  the  present  case  counsel  for 
the  State  asserted  unequivocally  that  the  whole  purpose  was  to 
"flim-flam"  the  court  into  granting  a  continuance,  and  that  the 
witness  was  not  produced  because  the  defendant  was  guilty  and 
conscious  that  he  was  guilty.  In  the  Inman  case  Justice  Blandford 
did  not  enter  into  a  discussion  of  the  principles  involved,  but  seems 
to  have  decided  the  point  merely  with  reference  to  the  particular 
circumstances  which  surrounded  it,  and  it  did  not  appear  that 
the  argument  necessarily  concerned  the  question  of  the  guilt  or 
innocence  of  the  accused.  Furthermore,  in  the  Inman  case  the  de- 
fendant's counsel  merely  entered  a  general  objection.  He  did  not 
invoke  any  affirmative  relief.  In  the  Blackman  case  (while  it  is  a 
later  case)  the  reasons  upon  which  it  is  based  are  stated,  and  the 
general  result  of  permitting  argument  not  authorized  by  evidence, 
and  as  to  matters  not  addressed  to  the  jur}',  was  in  the  mind  of 
the  court.  In  comparing  the  decisions  in  these  two  cases  it  must 
be  remembered,  even  if  we  adhere  to  the  rule  which  gives  authority 
to  the  older  decision,  that  the  subject  was  not  at  that  time  embraced 
in  the  code.  All  of  the  rulings  to  which  we  have  referred  as  form- 
ing the  basis  of  section  4957  of  the  Civil  Code  of  1910  were  made 
subsequently  to  the  decisions  in  these  two  cases,  but  in  1895  the 
legislature  embodied  those  rulings  in  the  code  (Civil  Code  of  1895, 
§  4419),  and  for  that'  reason,  in  so  far  as  an3rthing*  ruled  in 
either  of  these  cases  conflicts  with  the  code,  it  must  yield  to  the  ex- 
press legislative  mandate.  As  we  stated  above,  it  would  seem  to 
follow,  from  the  rulings  in  which  new  trials  were  refused  because 
no  objection  to  the  prejudicial  argument  was  interposed  at  the 
time  of  the  argument,  that  if  objection  had  been  interposed,  as  in 
the  present  case,  a  new  trial  would  have  been  granted. 

In  our  opinion,  therefore,  the  question  in  every  case  turns  upon 
whether  the  nature  of  the  argument  is  such  that  it  is  manifestly 
improper  and  prejudicial  to  the  rights  of  the  opposite  party.  If 
the  nature  of  the  remark  is  such  that  it  can  plainly  be  seen  that  it 
could  not  have  affected  the  result,  the  error  would  be  harmless,  and 
would  afford  no  gi'ound  for  a  new  trial.    For  this  reason,  if  the  ar- 
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gument  was  directed  to  some  collateral  matter  not  directly  affect- 
ing the  guilt  or  innocence  of  the  accused  in  a  criminal  trial,  though 
the  argument  might  be  improper,  the  error  would  seem  to  be  im- 
material. Under  this  head  we  might  class  criticisms  of  the  de- 
fendant's appearance,  style  of  dress,  tone  of  voice,  and  physical 
defects.  While  such  argument  would  be  improper,  it  might  not 
be  prejudicial,  though  in  some  jurisdictions  it  has  been  held  to  be 
reversible  error.  On  the  other  hand,  if  the  statement  is  an  ex- 
pression of  the  personal  opinion  of  the  prosecuting  attorney  in  a 
criminal  case  that  the  defendant  is  guilty,  this  is  error,  and  it  must 
be  presumed  to  be  prejudicial  error,  because  cases  can  be  imagined 
where  counsel  might  bfe  engaged  for  the  prosecution  whose  per- 
sonal opinion  would  have  such  weight  with  the  jury  as  to  unduly 
affect  their  finding  upon  the  facts,  or  if  the  argument  is  such,  al- 
though deducible  from  some  of  the  evidence,  as  to  address  itself 
unfairly  to  passion  or  prejudice,  as  in  the  Farmer  case,  supra, 
this,  if  objected  to,  would  afford  ground  for  a  new  trial,  be- 
cause the  argument  is  not  legitimate.  For  the  same  reason,  the 
pressing  upon  the  jury  of  an  inference  drawn  from  facts  outside 
of  the  evidence,  or  circumstances  which  may  not  rest  within  the 
knowledge  of  the  jury,  except  from  the  statement  of  counsel,  is 
manifestly  improper;  and,  where  the  inference  drawn  from  such 
unauthorized  statements  is  adopted  and  used  as  conclusive  evidence 
of  guilt,  it  can  not  be  said  to  be  harmless. 

When  counsel  in  the  present  case  asserted  that  the  defendant  was 
trying  to  "flim-flam"  the  court,  because  he  had  moved  to  continue 
his  case,  counsel  was  addressing  an  argument  to  the  jury  with 
which  they  had  no  concern.  The  argument  might  have  been  proper 
to  the  court  in  resisting  the  motion  for  continuance,  but  certainly 
the  only  effect  of  it  before  the  jury  would  be  to  prejudice  them 
against  the  defendant;  for  the  question  before  the  jury  was  not 
whether  the  defendant's  motion  for  a  continuance  was  meritorious, 
but  whether  he  was  guilty  of  tlie  offense  charged  in  the  indictment ; 
and  counsel's  statement  that  the  defendant  had  not  put  up  the  wit- 
ness because  he  knew  he  was  guilty  seems  to  us  to  be  objectionable 
for  the  same  reason  that  counsel  for  the  State  is  not  permitted  to 
state  to  the  jury  that  the  defendant  has  not  made  a  statement,  or 
to  argue,  from  the  fact  that  the  defendant  has  not  made  a  state- 
ment, that  it  may  be  inferred  that  he  is  guilty  of  the  offense  charged. 
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The  rule  that  the  defendant's  failure  to  make  a  statement  can  not 
be  commented  upon  has  been  rigidly  adhered  to  ever  since  it  was 
laid  down  in  Bennett  v.  State,  86  Oa.  401  (12  S.  E.  806, 12  L.  R.  A. 
449,  22  Am.  St.  R.  465).  If  the  law,  in  its  care  for  the  rights  of 
defendants  and  in  seeing  that  they  are  accorded  a  fair  trial,  deems 
it  no  proper  evidence  of  guilt  that  the  defendant  (who  most  fre- 
quently has  it  within  his  power  to  explain  circumstances  evidencing 
his  guilt)  makes  no  statement  in  his  own  behalf,  it  would  seem  that 
an  inference  of  guilt,  dependent  only  upon  the  fact  that  the  de- 
fendant decided  not  to  introduce  a  witness  whom  he  had  summoned, 
and  whom  he  said  he  desired  to  use  for  the  purpose  of  impeachment, 
would  not  rest  upon  a  more  substantial  basis.  If  it  is  not  permis- 
sible to  argue  that  the  defendant  is  probably  guilty  because  he  sits 
silently  by  and  does  not  deny  the  truth  of  statements  which  he, 
above  all  others,  must  know  to  be  false,  when  the  jury  can  believe 
his  statement  in  preference  to  sworn  testimony,  it  would  seem  un- 
reasonable that  the  law  should  permit  the  jury  to  presume  that 
the  defendant  is  guilty  because  he  did  not  introduce  a  witness  whom 
he  had  summoned  for  the  purpose  of  impeaching  a  witness  testifying 
against  him.  Incriminatory  circumstantial  evidence  is  faulty  unless 
it  produces  such  conviction  as  excludes  any  other  reasonable  sup- 
position than  the  hypothesis  claimed.  It  is  just  as  reasonable  to 
suppose  that  a  defendant's  reason  for  not  introducing  a  witness  he 
has  subpoenaed  is  that  the  witness  does  not  know,  or  will  not  tes- 
tify to  the  fact  that  the  defendant  wishes  to  establish,  as  to  enter- 
tain any  other  supposition  that  can  arise;  but  the  fact  that  that 
witness  does  not  know  or  will  not  testify  to  the  particular  fact  does 
not  disprove  the  existence  of  that  fact.  On  the  contrary,  the  fact 
may  be  well  known  to  others,  who  may  or  may  not  be  present,  and 
who  may  or  may  not  testify. 

Taking  the  facts  of  this  particular  case:  The  presence  of  the 
witness  Paulk,  as  stated  by  the  defendant's  counsel,  was  desired 
because  they  expected,  by  his  testimony,  to  prove  the  general  bad 
character  of  one  of  the  State's  witnesses,  and  also  contradictory 
statements  on  the  part  of  the  same  witness.  The  jury  saw  the  wit- 
ness Paulk  sworn  by  the  defendant.  The  most  that  could  have  been 
argued  from  this  by  State's  counsel,  under  any  view  of  the  case, 
would  have  been  that,  as  the  defendant  did  not  introduce  Paulk, 
the  jury  might  reasonably  infer  that  Paulk  would  not  testify  to  the 
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general  bad  character  of  the  State's  witness,  or  to  any  contradictory 
statements  made  by  the  witness;  and  yet  we  do  not  think 
that  from  this  the  jury  would  have  been  authorized  to  infer 
that  the  defendant  was  conscious  of  his  guilt  or  guilty.  The  de- 
fendant might  have  been  misinformed  as  to  what  Paulk  would 
swear,  or,  even  if  this  was  not  the  case,  it  sometimes  happens  that 
a  witness  will  "talk"  differently  from  what  he  will  swear.  Grant- 
ing even  that  the  defendant  did  not  know  that  Paulk  would  swear 
as  his  counsel,  on  the  motion  for  a  continuance,  stated  that  they 
expected  him  to  swear,  or  that  the  defendant  knew  he  would  not 
swear  either  to  the  bad  character  of  the  State's  witness  or  to  any 
contradictory  statements,  this  fact  does  not  necessarily  lead  to  the 
conclusion  that  the  defendant  was  guilty  and  conscious  of  guilt, 
though  it  would  have  shown  him  to  be  acting  in  a  most  reprehensible 
manner,  in  attempting  to  "flim-flam"  the  court.  It  is  reasonable 
to  suppose  that  in  many  cases  parties  determine  from  develop- 
ments in  the  case,  not  to  introduce  particular  witnesses,  and  some- 
times not  to  introduce  any  testimony,  in  order  to  gain  the  advantage 
of  a  concluding  argument,  or  because  the  point  which  they  desire 
to  put  in  proof  has  already  been  established  by  testimony  coming 
from  the  opposite  side.  Sometimes  the  bad  character  of  the  wit- 
ness can  be  demonstrated  by  cross-examination  as  effectually  as  it 
would  by  testimony  from  the  mouths  of  witnesses  that  they  would 
not  believe  him  on  oath.  The  nature  and  manner  of  his  testi- 
mony may  be  such  as  to  satisfy  the  jury  that  they  would  not  believe 
him  on  oath ;  and  this  is  the  all  important  desideratum.  We  con- 
clude, therefore,  that  when  the  court  gaVe  sanction  to  the  argument 
that  an  inference  of  guilt  could  arise  from  the  fact  that  the  de- 
fendant had  not  introduced  the  witness  for  the  purpose  of  impeach- 
ing the  State's  witness,  as  it  had  been  stated  he  intended  to  do,  and 
permitted  the  counsel  for  the  State  to  continue  the  argument,  the 
jur}'  were  presumably  misled  and  influenced  by  this  argument  to 
the  prejudice  of  the  defendant.  But  for  this  error  we  would  un- 
hesitatingly affirm  the  judgment,  for  there  is  no  merit  in  the  sev- 
eral exceptions  to  the  charge  of  the  court.  The  evidence  would 
have  authorized  the  conviction  of  the  defendant,  but  the  credibility 
of  the  State's  witness  was  the  issue  in  the  case.  The  witness  admit- 
tedly had  a  tremendous  interest  in  the  case,  because  he  was  charged 
witli  the  same  offense,  and  upon  the  result  of  the  defendant's  case 


Digitized  by  VjOOQ IC 


^pp  ]  MARCH  TERM,  1912.  815 

depended  the  acquittal  or  conviction  of  the  witness.  If  the  defend- 
ant in  this  case  should  have  been  acquitted,  the  guilt  of  the  wit- 
ness seemed  to  be  inevitable.  If  the  defendant  in  this  case  should 
be  convicted,  the  witness  had  an  excellent  chance  to  be  acquitted. 
If  the  defendant's  omission  to  break  do\^'n  the  testimony  of  this 
witness  for  the  State,  when  it  was  in  his  power  to  do  so,  was  due  to 
the  consciousness  of  guilt,  as  asserted  by  the  State's  counsel, 
it  might  have  been  conclusive  to  the  jury.  There  was  no  evidence 
as  to  the  defendant's  inner  consciousness,  and  the  place  of  such 
evidence  could  not  be  supplied  by  an  inference  arising  from  his 
failure  to  introduce  a  witness,  unless  it  could  have  been  to  prove  his 
real  reason  for  not  introducing  the  witness.  The  mere  non-intro- 
duction of  a  witness,  where  it  was  not  claimed  that  the  witness  knew 
anything  of  the  actual  transaction,  could  not  more  reasonably  raise 
such  an  inference  than  the  fact  that  the  defendant  preferred  not 
to  surrender  the  right  of  having  his  counsel  make  the  concluding 
argument. 

The  argument  was  improper  and  prejudicial.  The  court  should 
have  sustained  the  objection,  and  should  at  least  have  reproved 
counsel  and  instructed  the  jury  not  to  regard  the  reference  which 
had  been  made  to  the  motives  of  the  defendant,  but  to  determine 
his  guilt  or  innocence  from  the  evidence  before  them. 

Judgment  reversed. 

Pottle,  J.,  dissenting. 

I  agree  with  the  State's  attorney,  that  the  accused  "was  guilty  and 
knew  he  was  guilty."  I  do  not  think  it  was  improper  for  State's 
counsel  to  tell  the  jury  that  the  defendant  was  guilty.  A  juror  of 
average  intelligence  must  have  understood  this  simply  to  be  coun- 
sel's contention  under  the  evidence.  If  one  is  guilty,  he  necessarily 
knows  it,  and  therefore  the  further  contention  of  counsel  that  the 
accused  knew  he  was  guilty  was  not  prejudicial.  The  Supreme 
Court  has  more  than  once  held  that  counsel  may  allude  in  argu- 
ment to  what  has  occurred  in  the  case  "from  the  time  it  is  called, 
through  its  entire  progress,  and  the  conduct  of  the  party  or  his 
counsel  in  connection  therewith  is  a  proper  subject-matter  for  ar- 
gument." To  my  mind  the  point  is  controlled  by  Inman  v.  State. 
72  Qa,  269  (3),  nor  do  I  think  the  nding  therein  made  was  changed 
by  the  code. 
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3964.     BRUNDRIGE  v.  THE  STATE. 

The  contract  between  the  prosecutor  and  the  accused  created  the  relation- 
ship of  vendor  and  vendee,  and  not  that  of  landlord  and  tenant,  and  the 
prosecution  for  a  violation  of  section  721  of  the  Penal  Code  (1910), 
was  unauthorized. 

Decided  March  19,  1912. 

Accusation  of  misdemeanor;  from  city  court  of  Sparta — Judge 
Moore.    December  23,  1911. 

T,  M.  Hunt,  for  plaintiff  in  error. 

R.  L,  Merritt,  solicitor,  contra. 

Hill,  C.  J.  The  plaintiff  in  error  was  convicted  of  a  violation 
of  sections  720  and  721  of  the  Penal  Code  of  1910,  making  it  a 
misdemeanor  for  a  tenant  to  sell  or  otherwise  dispose  of  the  year's 
crop  before  the  payment  of  the  rent,  or  for  advances  made  upon  the 
crop,  without  the  consent  and  to  the  injury  of  the  landlord.  His 
motion  for  a  new  trial  was  overruled,  and  he  brings  error.  There 
is  one  controlling  question  of  law  raised  by  the  record.  Was  the  re- 
lationship between  the  accused  and  the  prosecutor  that  of  landlord 
and  tenant,  or  that  of  vendor  and  vendee?  This  must  be  deter- 
mined by  the  contract  between  the  two.  It  is  as  follows:  "This  is 
to  certify  that  I,  Eddie  Brundrige,  have  this  day  leased  from  Mrs. 
Eva  H.  Tye,  her  heirs,  executors,  or  assigns,  all  that  part  of  the 
Henry  Culver  tract  of  land  lying  west  of  Sandy  Run  creek,  being 
and  lying  in  the  lOlst  District  G.  M.  of  Hancock  county,  Georgia, 
containing  315  acres,  more  or  less,  for  the  term  of  seven  years,  for 
which  consideration  I  have  signed  and  delivered  to  Mrs.  Eva  H.  Tye 
seven  rent  notes,  all  dated  this  date,  and  to  become  due  and  to  con- 
tain the  amounts  that  will  appear  on  the  face  of  each  note  as  de- 
scribed here  below.  All  bearing  interest  from  date  of  maturity  at 
the  rate  of  eight  per  cent,  per  annum,  and  each  of  them  in  the 
principal  sum  of  $340.20,  all  payable  to  Mrs.  Eva  H.  Tye  on  Octo- 
ber Ist,  1911,  Oct.  Ist,  1912,  Oct.  Ist,  1913,  Oct.  1st,  1914,  Oct. 
Ist,  1915,  Oct.  1st,  1916,  Oct,  1st,  1917.  It  is  agreed  and  under- 
stood by  the  parties  hereto  that  should  there  be  any  default  in  the 
prompt  paym^^nt  of  all  principal  and  interest,  as  above  specified, 
then  at  the  option  of  the  holder  of  said  notes  they  shall  become  due 
and  payable  at  the  date  of  such  default,  regardless  of  the  dates  of 
maturity,  thereby  divesting  the  said  Eddie  Brundrige  out  of  all 
rights,  title,  and  equities  that  he  may  have  in  and  to  the  said  prop- 
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erty,  and  vesting  the  same  in  the  aforesaid  Mrs.  Eva  H.  Tye. 
Should,  however,  I,  Eddie  Brundrige,  well  and  truly  pay  said: rent 
notes,  then  the  said  Mrs.  Eva  H.  Tye  binds  and  obligates  herself 
to  give  to  Eddie  Brundrige  guaranteed  deeds  to  the  aforesaid  tract 
of  land.  [Signed]  E.  A.  Brundrige  (L.  S.).  Signed,  sealed,  and 
delivered  in  the  presence  of  M.  Arnold,  N.  P.  &  J.  P/' 

While  the  instrument  is  not  signed  by  Mrs.  Eva  H.  Tye,  it  is 
manifestly  intended  as  in  the  nature  of  a  bond  for  title.  The 
consideration  for  the  sale  of  the  land  is  the  sum  represented  by  the 
notes,  and,  if  they  were  promptly  paid  on  maturity,  Mrs.  Tye  agreed 
to  execute  a  deed  to  the  described  land  to  the  maker.  The  defense 
relied  upon  was,  that  Mrs.  Tye  did  not  sign  this  contract  as  she  had 
agreed  to  do,  and  that  for  this  reason  the  accused  refused  to  pay. 
the  note,  as  Mrs.  Tye,  by  refusing  to  sign  the  obligation  to  make 
him  a  deed  to  the  land,  placed  him  where  he  could  not  compel 
her  to  make  title.  The  case  of  Wilkins  v.  Fulcher,  9  Oa.  App.  68 
(70  S.  E.  691),  relied  upon  by  the  prosecution,  is  distinguished 
from  the  instant  case  on  the  facts.  There  the  bond  for  title  re- 
cited that  if  the  vendee  failed  to  pay  the  purchase-money  notes  for 
the  land  the  sale  was  to  be  rescinded,  and  in  that  contingency  he 
promised  to  pay  a  stipulated  sum  as  rent.  Here  there  is  no  such 
promise.  It  is  manifest  that  the  relation  of  vendor  and  vendee,  and 
not  that  of  landlord  and  tenant,  was  created  by  the  terms  of  the 
instrument;  and  it  follows  that  the  criminal  prosecution  was  un- 
authorized. Judgment  reversed. 


3965.     Speer  v.  The  State. 

Russell,  J.  The  evidence  authorized  the  conviction,  and  there  was  no 
error  in  refusing  a  new  trial.  Even  if  the  newly  discovered  testimony 
which  it  was  sought  to  present  by  affidavit  is  not  merely  cumulative 
and  impeaching,  the  judge  did  not  err  in  overruling  the  ground  of  the 
motion  for  new  trial  based  upon  alleged  newly  discovered  evidence,  in- 
asmuch as  the  character  of  the  affiants  was  not  vouched  'for,  and  there 
was  no  affidavit  to  show  that  the  facts  alleged  to  have  been  ascertained 
subsequently  to  the  trial  were  unknown  to  the  defendant  and  his  coun- 
sel at  the  time  of  the  trial,  or  that  this  evidence  could  not  have  been 
obtained  in  time  for  the  trial  by  the  exercise  of  ordinary  diligence. 

Judgment  affirmed. 
Dectdkd  March  19,  1912. 
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Indictment  for  sale  of  liquor;  frbm  Spalding  superior  court— 
Judge  R.  T.  Daniel.    December  18,  1911. 
W.  H.  Connor,  for  plaintiff  in  error. 
J.  W.  Wise,  solicitor-general,  contra. 


3971.    Wynne  v.  City  of  Atlakta. 

Pottle,  J.  1.  Unless  there  is  something  in  the  charter  to  the  contrary,  it 
is  not  necessary  that  a  person  accused  of  a  violation  of  a  municipal 
ordinance  shall  be  furnished  with  a  written  accusation  or  statement  of 
the  charge  made  against  him.  It  is  sufficient  if  he  be  informed  of  the 
charge  and  be  given  an  opportunity  to  defend.  Pearson  v.  Wimbiah,  124 
Ga.  710  (52  S.  E.  751,  4  Ann.  Cas.  601)  ;  Venable  v.  Atlanta,  7  Oa.  App. 
190  (66  S.  E.  489). 

2.  A  violation  of  a  municipal  ordinance  prohibiting  the  keeping  of  intoxi- 
cating liquors  for  unlawful  sale  is  shown  by  proof  of  possession  and 
sale  of  such  liquors  within  the  limits  of  the  municipality.  Sawyer  v. 
Blakely,  2  Oa.  App.  150  (58  S.  £.  399). 

S.  '*A\\  who  violate  or  assist  in  violating  a  municipal  ordinance,  directly 
or  accessorily,  are  equally  guilty  as  principals.''  Stradley  v.  Atlanta, 
7  Qa.  App.  441   (67  S.  E.  107). 

4.  No  error  of  law  having  been  committed  by  the  recorder,  and  there  being 
sufficient  evidence  to  support  the  judgment  of  conviction,  the  judge  of 
the  superior  court  did  not  err  in  overruling  the  certiorari. 

Judgment  affirmed. 
Decided  March  19,  1912. 

Certiorari;  from  Fulton  superior  court— Judge  Pendleton.    No- 
vember   29,    1911. 
John  A.  Boykin,  for  plaintiff  in  error. 
J.  L.  Mayson,  W.  D.  Ellis  Jr.,  contra. 


3972.    Eady  v.  The  State. 

Hnx,  G.  J.  1.  A  prosecutor  is  one  who  instigates  a  prosecution  by  making 
an  affidavit  charging  a  named  person  with  the  commission  of  a  penal  of- 
fense, on  which  a  warrant  is  issued  or  an  indictment  or  accusation  is 
based.     6  Words  &  Phrases  Judicially  Defined,  5739. 

2.  An  act  of  the  legislature  creating  a  city  court,  which  provides  that 
"defendants  in  criminal  cases  shall  be  tried  on  a  written  accu- 

sation founded  upon  the  affidavit  of  the  prosecutor,"  is  fully 

complied  with  by  a  written  accusation  filed  in  the  court,  signed  by  the 
solicitor  of  the  court,  which  recites  that  it  is  founded  upon  a  desig- 


Digitized  by  VjOOQIC 


App.]  MARCH  TERM,  1912.  819 

nated  affidavit,  set  out  in  full  immediately  preceding  the  acouBation,  and 
referred  to  therein  as  the  '^  above  and  foregoing  affidavit." 

Judgment  affirmed. 
Decided  Mabch  19,  1912. 

Accusation  of  gaming;  from  city  court  of  Blackshear— Judge 

Milton.    December  12,  1911. 

E.  H.  Williams,  for  plaintiflf  in  error. 

S.  F.  Memory,  solicitor,  contra. 


3976.     GUNN  r.  THE  STATE. 

1.  Where  a  plea  of  misnomer  is  filed,  and  the  merit  of  the  plea  (so  far  as 
concerns  the  verity  of  the  statement  that  the  defendant  is  charged  by 
a  name  other  than  his  true  name)  is  dependent  upon  an  inspection  of 
the  original  indictment  or  other  accusation,  the  decision  of  the  trial 
judge,  that  the  name  in  which  the  accused  is  charged  in  the  indictment 
is  the  same  as  that  which  his  plea  admits  to  be  his  true  name,  is  final, 
where  the  writing  in  the  indictment,  though  somewhat  illegible  or  unin- 
telligible, can  reasonably  be  said  to  represent  the  true  name  of  the 
accused. 

2.  The  charge  that  an  indictment  has  been  altered  since  it  was  returned 
into  court  can  not  be  presented  by  demurrer. 

3.  The  judge  of  the  superior  court  did  not  err  in  overruling  the  petition 
for  certiorari. 

Decided  Mabch  19,  1912. 

Certiorari;  from  Greene  superior  court— Judge  J.  B.  Park.  De- 
cember 23, 1911. 

J.  A.  Beazley,  for  plaintiff  in  error. 

J,  E.  Pottle,  solicitor-general,  James  Davison,  contra. 

EussELL,  J.  To  the  indictment  (which  had  been  transferred 
from  the  superior  court  to  the  county  couri;  of  Greene  county) 
the  defendant  interposed  a  demurrer,  setting  up  that  the  indictment 
did  not  charge  him  with  any  offense,  because  it  alleged  that  Paul 
Oreen,  alias  Coot  Green,  did  play  and  bet  for  money,  and  not  Paul 
(hinn;  and  that  the  demurrant  had  never  been  known  as  Paul 
Green ;  also  that  the  indictment  showed  on  its  face  that  it  was  not 
in  the  shape  in  which  it  was  when  it  left  the  grand-jury  room,  or 
was  returned  by  the  grand  jury,  for  "some  one  had  attempted  to 
make  Gunn  out  of  Green.*'  A  third  ground  of  the  demurrer,  based 
upon  the  fact  that  a  prior  indictment  for  the  same  offense  had  been 
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quashed,  was  not  insisted  upon.  The  defendant  also  filed  a  plea  of 
misnomer,  alleging  that  he  had  never  been  known  by  the  name  of 
Paul  Green,  or  Coot  Green ;  that  his  true  name  was  Paul  Gnnn,  and 
he  had  sometimes  been  known  by  the  name  of  Coot  Gunn,  but  had 
never  been  known  by  any  other  name  or  names,  and  nQver  by  the 
name  of  Paul  Green  or  Coot  Green.  The  judge  of  the  county  court 
overruled  the  demurrer  and  the  plea  of  misnomer;  and  the  judge 
of  the  superior  court  sustained  these  rulings  by  overruling  a  peti- 
tion for  certiorari. 

1.  It  is  very  plain,  from  the  record,  that  the  judge  of  the 
county  court,  who  had  the  original  indictment  before  him,  overruled 
the  plea  of  misnomer  because  it  appeared  to  him  that  the  indict- 
ment did  not  charge  the  defendant  in  the  name  of  Paul  Green  or 
Coot  Green,  as  alleged  in  the  plea,  but  that  the  indictment  stated  the 
name  of  the  accused  to  be  Paul  Gunn  or  Coot  Gunn,  thus  charging 
him  in  his  true  name.  It  is  true,  as  stated  by  counsel  for  plaintiff  in 
error  in  his  brief,  that  Gunn  and  Green  could  not  be  treated  as  idem 
sonans,  but  it  is  easy  to  see  how  Green  and  Gunn  might  be  mis- 
taken for  each  other  when  written  by  one  who  wrote  hastily,  and 
whose  handwriting  was  not  plainly  legible.  The  judge  of  the 
county  court  had  the  original  writing  before  him,  and,  therefore,  if 
the  writing  was  hard  to  decipher,  had  a  better  opportunity  of  de- 
termining what  was  really  written  in  the  indictment  than  a  re- 
viewing court  could  possibly  have.  Evidently  he  adjudged  the  name 
of  the  accused,  as  written  in  the  indictment,  to  be  Gunn,  and  not 
(Ireen ;  and,  this  being  so,  the  plea  of  misnomer  could  not  be  sus- 
tained. Furthermore,  the  defendant  admitted  that  he  was  appar- 
ently accused  in  his  true  name  of  Gunn,  because  he  alleged  that  the 
indictment  had  been  altered  subsequently  to  its  return  into  court 
by  the  grand  jury.  And,  as  further  showing  that  the  accused  was 
charged  in  his  true  name,  no  matter  if  the  writing  was  bad,  or  even 
if  it  had  been  altered,  the  clerk  of  the  court,  in  transmitting  a  copy 
of  the  indictment  to  this  court,  puts  the  name  of  the  defendant 
as  Gunn,  wherever  it  appears  in  the  indictment.  It  is  not  suggested 
that  the  certified  copy  of  the  record  is  incorrect,  and  no  motion  is 
made  here  to  correct  it.  We  are  therefore  obliged  to  assume  that 
the  name  of  tlie  defendant,  as  stated  in  the  original  indictment, 
appears  so  written  tJierein  that  even  if  it  is  doubtful  whether  it  is 
(Uinn  or  (ireen,  it  can  reasonably  be  interpreted  to  be  Gunn,  and 
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would  ordinarily  be  read  as  Giinn,  and  not  as  Green.  We  can  not 
tell  from  the  record  whether  the  plea  of  misnomer  was  submitted 
to  the  judge  to  pass  upon  the  facts  without  the  intervention  of  a 
jury,  but,  whether  this  is  true  or  not,  if  it  appears  upon  the  face 
of  the  indictment  that  the  accused  was  already  charged  in  his  true 
name,  the  judge  did  not  err  in  passing  upon  the  plea  without 
submitting  it.  He  should  overrule  it,  as  in  ihe  present  instance, 
or  decline  to  entertain  it,  and  strike  it.  Passing  by  the  alteration  of 
the  indictment  alleged  in  the  second  ground  of  the  demurrer,  we 
hold,  as  to  the  first  ground,  that  where  a  plea  of  misnomer  is  filed, 
and  the  merit  of  the  plea  (so  far  as  concerns  the  verity  of  the  state- 
ment that  the  defendant  is  charged  by  a  name  other  than  his  true 
name)  is  dependent  upon  an  inspection  of  the  original  indictment 
or  other  accusation,  the  decision  of  the  trial  judge,  that  the  name 
in  which  the  accused  is  charged  in  the  indictment  is  the  same  as 
that  which  the  defendant  in  his  plea  admits  to  be  his  true  name,  is 
final,  where  the  writing  in  the  indictment,  though  somewhat  illegi- 
ble or  unintelligible,  can  reasonably  be  said  to  represent  the  true 
name  of  the   accused. 

2.  It  appears,  from  the  recital  of  the  petition  for  certiorari,  which 
the  county  judge  in  his  answer  admitted  to  be  true,  that  the  so- 
licitor admitted  that  the  indictment  did  at  one  time  read  as  fol- 
lows: "charge  and  accuse  Paul  Gunn,  alias  Coot  Gunn,  with  the 
offense  of  misdemeanor,  for  that  the  said  Paul  Green,  alias  Coot 
Green,  did  play  and  bet  for  money,''  etc.,  and  that  some  one  had 
changed  it  after  it  left  the  grand- jury  room.  Tiie  fact  that  extra- 
neous evidence  is  required  to  support  this  second  ground  of  the 
demurrer  shows  that  the  alleged  defect  or  the  alleged  altera- 
tion of  the  indictment  could  not  be  reached  by  demurrer.  A  de- 
murrer must  necessarily  be  addressed  to  defects  apparent  upon  the 
face  of  the  pleadings  as  they  are  at  the  time  the  demurrer  is  filed, 
and  must  be  addressed  to  the  pleadings  as  they  appear  of  file.  The 
overruling  of  this  ground  of  the  demurrer  by  the  judge  of  the 
county  court  could  properly  have  been  placed  either  upon  the 
ground  that  the  demurrer  was  speaking  of  something  not  apparent 
upon  the  face  of  the  record  (and  certainly  so  if  the  original  paper 
itself  did  not  plainly  show  it  had  been  altered),  or  upon  the  ground 
that  the  defendant  should  have  presented  the  objection  by  plea  in 
abatement. 
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3.  The  point  of  the  petition  for  certiorari  was  that  Paul  Gnnn 
had  been  convicted  of  gaming  because  Paul  Green  gambled,  and 
counsel  for  the  plaintiff  in  error,  in  his  brief,  says  that  it  seems, 
if  a  conviction  under  this  indictment  is  allowed  to  stand,  that  that 
would  be  the  result  reached.  This  point  is  not  involved.  It  is  ad- 
mitted in  the  petition  for  certiorari  that  the  evidence  introduced 
made  out  a  case  of  gaming  against  the  defendant.  Therefore  only 
two  questions  were  presented  to  the  judge  of  the  superior  court, 
both  of  which  were  purely  technical,  and  both  of  which,  for  the  rea- 
sons stated  above,  were  correctly  decided.  The  demurrer  could 
not  reach  the  alteration  in  the  indictment,  if  it  was  altered,  and 
the  reading  of  the  indictment  itself  controlled  the  plea  of  mis- 
nomer. Judgment  affirmed. 


3976.    CONOLY  v.  THE  STATE. 

The  defense  of  misadventure  or  accident  being  directly  involved  under  the 
evidence,  it  was  error  to  fail  to  instruct  the  jury  upon  this  theory  of 
defense,  even  without  a  written  request. 

Dectded  March  10,  1912. 

Accusation  of  assault  and  battery ;  from  city  court  of  Sylvester — 
Judge  Williamson.    September  26,  1911. 

Tison  &  Rice,  for  plaintiff  in  error. 

TT.  E,  Wooten,  solicitor-general,  J.  H,  Tipton,  contra. 

Pottle,  J.  The  accused  was  convicted  of  assault  and  battery. 
The  State's  main  witness  described  the  occurrence  thus:  "We  was 
there  in  the  house  where  I  was  ironing,  and  we  were  all  talking  and 
going  on,  and  Floyd  came  there,  and  was  playing;  he  had  some 
whisky,  and  told  them  that  if  they  would  take  it  away  from  him 
they  could  have  it.  Some  one  took  it  away  from  him  and  ran  away, 
and  he  ran  after  them,  and  he  picked  up  the  sugar  dish  and  throwed 
it  and  hit  me  accidentally.  He  was  not  mad  with  me,  and  I  had  been 
living  with  him  and  his  wife  for  a  long  time,  and  he  had  never 
mistreated  me,  and  I  was  not  mad  with  him  or  him  with  me,  and 
this  was  purely  accidental/' 

It  is  doubtful  whether  the  evidence  as  a  whole  justified  the  convic- 
tion. The  State's  witness  may  have  repented,  as  so  frequently  hap- 
pens in  this  class  of  cases  and  among  this  character  of  our  citizenry. 
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But  whatever  the  truth  may  be,  the  accused  was  manifestly  entitled 
to  an  instruction  upon  the  law  of  misadventure  or  accident,  and  the 
failure  to  give  him  the  benefit  of  this  theory  of  defense  demands  a 
new  trial  Judgment  reversed. 


3979.     HAYS  v,  THE  STATE. 

1.  The  mandatory  requirement  of  §  1056  of  the  Penal  Code  (1910)  that, 
when  requested  by  either  party  before  argument  begins,  the  judges 
shall  **  write  out  their  charges  and  read  them  to  the  jury,  and  it  shall 
be  error  to  give  any  other  or  additional  charge  than  that  so  written 
and  read,"  is  not  complied  with  when  in  the  charge  as  written  there 
appears  a  notation  as  follows:  *"§  1010,  Code  1895,  volume  3,  read  if 
statement  made  by  defendant;  erase  if  none."  The  charge,  as  given, 
not  appearing  in  the  record,  and  the  evidence  being  conflicting,  the 
failure  to  comply  with  this  requirement  of  the  statute  demands  a  new 
trial. 

2.  The 'evidence  being  conflicting  upon  the  question  as  to  whether  any  of- 
fense was  committed  at  the  time  and  place  alleged  in  the  indictment, 
and  whether,  if  so,  the  accused  was  the  perpetrator,  it  was  error  to 
reject  evidence  that  a  person  in  the  presence  of  the  State's  witness,  who 
had  identified  the  accused  as  the  perpetrator  of  the  offense,  had  been 
heard  making  inquiry  as  to  the  identity  of  the  person  who  had  used  the 
profane  language  described   in  the  indictment. 

3.  The  law  relative  to  circumstantial  evidence  should  have  been  charged. 

4.  There  was  sufficient  evidence  to  authorize  the  verdict,  and  except  as 
above  indicated,  no  material  error  was  committed. 

Decided  Mabch  19,  1912. 

Indictment  for  misdemeanor;  from  city  court  of  Monticello — 
Judge  Thurman.    January  10,  1912. 

A.  Y,  Clement,  for  plaintiff  in  error. 

Qreene  F,  Johnson,  solicitor,  contra. 

Pottle,  J,  The  accused  was  convicted  of  using  profane  lan- 
guage in  the  presence  of  a  female.  The  evidence  was  sharply  con- 
flicting. The  chief  witness  for  the  State  testified  that  he  was  driv- 
ing by  a  negro  church  in  company  with  a  young  lady,  and  that 
as  he  passed  the  church  the  negro,  who  was  one  of  a  party  of  several, 
used  the  profane  language  set  forth  in  the  indictment.  This  wit- 
ness further  testified  that  he  went  within  five  or  six  feet  of  the  ac- 
cused, and,  though  the  moon  was  not  shining,  the  night  was  bright 
and  the  circumstances  were  such  as  to  indicate  that  the  accused 
must  have  known  that  the  lady  was  in  the  buggy.    Opposed  to  this 
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testimony  was  that  of  two  wliite  men  who  claimed  to  have  been  pres- 
ent at  the  time  the  language  was  alleged  to  have  been  used,  and 
who  tefi(tified  positively  that  no  such  language  was  used  by  the  ac- 
cused. 

1.  Counsel  for  the  accused  requested  the  judge  to  reduce  his 
charge  to  writing.  The  judge,  in  attempting  to  comply  with  this 
request,  used  a  printed  charge  in  which  the  following  notation  ap- 
peared: "§  1010,  Code  1895,  volume  3,  read  if  statement  made  by 
defendant ;  erase  if  none.^'  It  is  contended  that  this  was  not  a  com- 
pliance with  the  mandatory  requirement  of  the  law  that  the  charge 
be  reduced  to  writing.  A  somewhat  similar  question  was  raised 
in  the  case  of  Walker  v.  State,  8  Ga.  App.  214  (68  S.  E.  873). 
There  the  charge,  as  in  the  present  case,  was  reduced  to  writing, 
except  that  it  contained  a  notation  indicating  that  the  judge  had 
read  to  the  jury  an  act  under  which  the  indictment  was  drawn,  but 
this  notation  appeared  in  the  charge  as  follows:    "Acts  1907,  page 

through  words  *  in  section  1039,'  p.  82.^'    It  was  held  in  that 

case  that  this  was  not  a  compliance  with  the  requirement  of  the 
section  which  compels  the  judge  to  reduce  his  charge  to  writing 
when  a  request  to  that  effect  is  duly  made  by  the  accused.  In  that 
case  attention  was  called  to  the  fact  that  the  Supreme  Court  had 
previously  ruled  that  the  judge,  instead  of  copying  in  his  charge  sec- 
tions of  the  code  which  he  submits  to  the  jury,  may  read  them 
verbatim  to  the  jury,  noting  accurately  in  his  charge  the  sections  of 
the  code  so  read.  In  this  case,  as  in  the  Walker  case,  the  charge  was 
not  sent  up  in  the  record,  and  we  have  no  means  of  telling  whether 
the  judge  actually  read  the  section  of  the  code  noted  in  his  charge  or 
not.  It  appears  that  the  defendant  did  make  a  statement  in  the 
case. 

Section  1056  of  the  Penal  Code  (1910)  provides  that,  when 
counsel  for  either  party  requests  it  before  argument  begins,  the 
judges  shall  "write  out  their  charges  and  read  them  to  the  jury,  and 
it  shall  be  error  to  give  any  other  or  additional  charge  than  that  so 
written  and  read.''  It  is  somewhat  an  extension  of  the  mandatory 
requirement  of  this  section  to  permit  the  judge  to  read  a  section 
of  the  code  without  copying  it  in  his  charge,  simply  noting  in  his 
charge  the  number  of  the  section  so  read.  But  certainly,  when  the 
judge  undertakes  to  comply  with  this  statute  by  noting  in  the  writ- 
ten charge  sections  of  tlie  code  or  statutes  which  he  may  read  to 
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the  jury,  it  must  unequivocally  appear,  from  the  charge,  that  the 
sections  were  in  fact  read  as  noted.  Here  it  is  impossible  to  tell 
whether  the  judge  read  §  1010  of  the  Code  of  1895  or  not.  It  does 
appear  that  the  defendant  made  a  statement,  and  presumably  the 
section  was  read  to  the  jury,  but  the  plain  requirement  of  the 
statute  is  that  the  written  charge  shall  show  unequivocally,  either 
verbatim  or  by  reference,  every  instruction  given  to  the  jury ;  and, 
when  this  mandatory  requirement  of  the  statute  has  been  violated, 
it  is  the  duty  of  this  court  to  direct  a  new  trial  in  any  case  where 
the  evidence  is  conflicting  and  a  different  result  would  have  been 
authorized. 

2.  While  one  of  the  State's  witnesses  was  on  the  stand,  the  ac- 
cused offered  to  show  that  this  witness,  in  company  vnth  two  kins- 
men, afterwards  went  back  to  the  negro  church  on  the  same  night 
for  the  purpose  of  ascertaining  who  had  used  the  profane  language, 
and  that  one  of  the  persons  accompanying  the  witness,  in  his  pres- 
ence, made  inquiry  at  the  church  as  to  which  one  of  the  negroes  had 
previously  used  the  profane  language  described  in  the  indictment. 
The  court  declined  to  admit  this  proof ;  and  we  think  this  was  error. 
One  of  the  defenses  was  that  the  accused  was  not  the  person  who 
used  the  profane  language,  and  it  was  sought  to  show  that  the 
State's  witness  had  really  not  been  able  to  identify  the  accused  as 
the  perpetrator  of  ftie  offense.  It  was  competent  for  the  accused 
to  show,  if  he  could,  that  this  witness  for  the  State,  on  the  same 
night  on  which  the  offense  was  alleged  to  have  been  committed,  ap- 
proached the  accused  and  several  other  negroes  at  the  church,  and 
that  one  of  these  persons  who  accompanied  the  witness,  in  his  pres- 
ence, before  charging  the  accused  with  the  offense,  inquired  as  to 
who  had  previously  used  the  profane  language  when  the  witness 
had  passed  along  in  his  buggy  with  the  young  lady. 

3,  4.  We  think  there  was  enough  eyidence  to  authorize  a  con- 
viction. It  is  contended  that  there  was  no  proof  by  the  State  that 
the  language,  if  used,  was  used  without  provocation,  or  that  the 
accused  knew  of  the  presence  of  the  young  lady.  These  things  may 
be  shown  by  circumstantial  as  well  as  by  direct  evidence,  and  there 
were  suflBcient  facts  and  circumstances  to  justify  the  jury  in  find- 
ing both  that  the  language  was  used  by  the  accused  without  provo- 
cation and  that  he  knew  of  the  presence  of  the  young  lady  in  ques- 
tion.   It  is  contended  that  the  court  should  not  have  charged  all  of 
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§  396  of  the  Penal  Code  of  1895,  since  the  language  described  in 
the  indictment  was  profane,  and  there  was  no  charge  that  the  ac- 
cused had  used  opprobrious  words  or  abusive  language  to  another, 
tenciing  to  cause  a  breach  of  the  peace.  It  would  have  been  better 
not  to  read  this  entire  section,  and  if  it  was  read  the  court  should 
have  been  careful  to  instruct  the  jury  that  only  the  latter  part  of 
the  section  was  applicable  to  the  charge  made  in  the  indictment, 
but  his  failure  to  do  this  is  not  reversible  error.  Complaint  is  also 
made  that  the  court  refused  to  give  a  certain  instruction,  requested 
in  writing,  in  reference  to  the  degree  of  proof  required  to  authorize 
a  conviction.  As  stated,  the  charge  was  not  sent  up  with  the  record. 
The  request  referred  to  was  pertinent  and  legal,  and  an  instruction 
of  the  nature  therein  indicated  should  have  been  given.  There  was 
no  direct  proof  that  the  accused  knew  of  the  presence  of  the  young 
lady.  There  was  some  evidence  that  he  could  have  seen  her  and 
probably  did  see  her,  but  there  was  also  evidence  that  the  night 
was  dark.  This  necessary  element  of  the  case  depended  upon  cir- 
cumstantial evidence,  and  the  judge  should  have  charged  the  law 
relative  to  that  character  of  evidence.  Riley  v.  State,  1  Oa.  App, 
661  (57  S.  E.  1031).  Judgment  reversed. 


3981.    Little  v.  The  State. 

Hill,  C.  J.    1.  There  was  no  abuse  of  discretion  in  refusing  to  stop  the  trial 
of  the  case  and  allow  the  attorney  for  the  accused  to  procure  the  at- 
tendance of  witnesses  to  meet  the  facts  disclosed  by  the  witnesses  for  the 
State. 
2.  No  error  of  law  appears  and  the  evidence  supports  the  verdict. 

Judgment  affirmed. 
Decided  Mabch  19,  1912. 

Certiorari;  from  Putnam  superior  court— Judge  J.  B.  Park.    De- 
cember 23,  1911. 

W,  T.  Davidson,  for  plaintiff  in  error. 

J.  E.  Pottle,  solicitor^general,  S.  T.  Wingfield,  contra. 
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3990.     DOWNEK  r.  THE  STATE. 

1.  The  front  porch  of  a  dwelling-house  covered  by  a  roof  is  a  part  of  the 
dwelling-house,  and  the  larceny  of  property  from  the  front  porch  is, 
in  contemplation  of  law,  a  larceny  from  the  dwelling-house. 

2.  There  was  sufficient  evidence  to  show  that  the  value  of  the  property 
alleged  to  have  been  stolen  exceeded  $50. 

3.  Where,  during  the  trial  of  a  criminal  case,  the  jury  were,  by  consent, 
allowed  to  disperse,  and  one  of  the  jurors  heard  a  conversation  between 
a  witness  for  the  State  and  a  third  person,  in  which  the  accused  was 
denounced  by  the  witness  as  having  stated  a  falsehood,  in  his  statement 
to  the  jury,  as  to  a  material  fact,  this  denunciation  had  presumptively 
an  effect  on  the  mind  of  the  juror,  detrimental  to  the  accused;  and  this 
presumption  was  not  fully  rebutted  by  the  affidavit  of  the  juror  that  it 
did  not  influence  his  finding.  In  the  interest  of  a  fair  and  impartial 
trial  and  the  finding  of  a  verdict  based  solely  on  the  evidence,  unaffected 
by  any  extraneous  circumstance,  another  trial  should  have  been  granted. 

4.  The  other  assignments  of  error  are  without  merit. 

Decided  Mabch  19,  1912. 

Indictment  for  larceny  from  house;  from  Elbert  superior  court 
—Judge  Meadow.    December  12,  1911. 

Percy  MiddlebrooJcs,  Donnelly  Bennett,  for  plaintiff  in  error. 

Thomas  J,  Brown,  solicitor-general,  contra. 

Hill,  C.  J.  John  Downer  was  convicted  of  larceny  from  the 
house,  the  property  stolen  being  a  Columbia  bicycle,  which  was 
left  on  the  front  porch  of  a  dwelling-house  by  the  owner  and 
stolen  therefrom  at  night.  His  motion  for  a  new  trial  was  over- 
ruled, and  he  brings  error.  A  consideration  of  the  general  grounds 
is  not  necessary,  since  another  trial  will  have  to  be  granted  on  one 
of  the  special  grounds. 

1.  It  is  contended  by  the  plaintiff  in  error  that  there  could  be 
no  legal  conviction  of  larceny  from  the  house,  because  the  evidence 
discloses  the  fact  that  the  property  was  not  stolen  from  inside  the 
house,  but  from  the  front  porch  of  the  dwelling-house,  and  that  the 
evidence  showed  that  this  front  porch,  although  inclosed  by  a  roof 
and  constituting  a  part  of  the  dwelling-house,  was  not  itself  later- 
ally inclosed.  The  point  is  without  merit.  The  front  porch  of  a 
house  is  a  part  of  the  house  itself,  and  if  property  is  taken  from  the 
front  porch,  where  it  was  left  by  the  owner,  it  is  taken  from  the 
house,  in  the  meaning  of  the  statute.  Johnson  v.  State,  2  Oa,  App. 
405  (58  S.  E.  684).  In  the  case  of  Burge  v.  State,  62  (?a.  17,  a 
watch  was  left  hanging  on  a  front  porch,  which  was  covered  by  the 
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roof  of  the  house,  and  the  accused  toojc  it  therefrom.  It  was  held 
that  this  was  larceny  from  the  house.  The  case  of  McCabe  v.  State, 
1  Oa.  App.  719  (58  S.  E.  277),  relied  on  by  the  plaintiff  in  error, 
is  distinguishable  on  the  facts  from  the  present  case.  In  that  case 
the  property  was  stolen  from  a  wharf  or  pier  which  had  no  lateral 
inclosure,  although  covered  by  a  roof. 

2.  The  indictment  alleged  that  the  property  stolen  was  of  the 
value  of  $53.50.  The  evidence  showed  that  the  owner  gave  this 
amount  for  the  property  at  wholesale,  and  that  the  retail  value  of 
the  bicycle  was  from  $75  to  $80.  It  was  also  shown  that  the  value 
of  the  bicycle  when  stolen  exceeded  $50.  This  was  sufficient  proof 
on  the  question  of  value,  and  authorized  the  imposition  of  a  felony 
sentence. 

3.  While  the  trial  was  in  progress  the  jury  were  allowed  to  dis- 
perse; and  it  is  shown  that  one  of  the  jurors  had  a  conversation 
with  one  of  the  witnesses  for  the  State,  as  follows:  Juror:  "What 
is  that  negro,  John  Downer  [referring  to  the  defendant  on  trial], 
doing  with  your  coat  on  P*  The  witness  replied  that  he  had  traded 
him  a  watch  for  it,  and  that  he  (witness)  met  John  Downer  in  the 
road  in  Hart  county,  and  that  John  Downer  had  the  bicycle  that 
they  were  trying  him  for  stealing,  and  John  Downer  was  a  liar 
when  he  said  that  he  did  not  meet  him.  This  juror,  in  the  counter- 
showing  made  in  reply  to  this  statement,  said  that  the  conversation 
as  detailed  was  not  had  with  him,  but  was  with  another  person, 
in  his  presence  and  hearing.  The  juror  does  not  disclose  the  name 
of  the  person  with  whom  the  conversation  took  place  in  his  hearing. 
This,  however,  is  immaterial;  for  he  admits  that  the  conversation 
took  place  and  that  he  heard  this  witness  for  the  State  denounce 
the  defendant  on  trial  as  a  liar  in  the  statement  which  he  had  made 
to  the  jury.  The  juror  states,  in  his  affidavit,  that  the  conversation 
in  question  did  not  influence  him  in  making  his  verdict.  We  think, 
however,  that  it  was  impossible  for  the  juror  to  know  whether  he 
was  influenced  by  this  statement  or  not.  The  only  effect  it  could 
have  had  upon  him  was  detrimental  to  the  accused.  In  Brown  v. 
State,  65  Oa,  332,  it  was  held  that  the  fact  that  persons  discussed  a 
case  on  trial  near  the  jury  was  not  ground  for  a  new  trial,  where 
it  appeared  that  the  jury  did  not  hear  anything  said  that  could 
have  influenced  their  finding.  Where  a  juror,  charged  with  the 
duty  of  finding  a  verdict  solely  according  to  the  evidence,  hears 
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a  conversation  in  which  the  statement  by  the  accused  to  the  jury 
is  characterized  as  a  falsehood,  it  can  not  be  said  that  such  charac- 
terization could  not  have  tended  to  influence  the  juror  to  the  injury 
of  the  accused.  Presumptively  it  did  so,  and  this  presumption  is 
too  reasonable  to  be  fully  rebutted  by  a  mere  statement  by  the  juror 
that  it  did  not  so  influence  him.  While  the  evidence  strongly  sup- 
ports the  verdict  of  guilty,  yet  the  accused  is  entitled,  however 
strong  the  evidence  may  be  against  him,  to  a  finding  based  solely 
and  exclusively  on  the  evidence,  unaffected  in  any  manner  by  ex- 
traneous matter.  We  are  constrained,  therefore,  to  hold  that  a  new 
trial  should  have  been  granted  on  this  ground. 
4.     The  other  assignments  of  error  are  without  merit. 

Judgment  reversed. 


4004.    Bailey  v.  The  State. 

finx^  C.  J.  Where  the  evidence  relied  upon  for  a  conviction  is  entirely 
circiunstantial,  it  is  the  duty  of  the  trial  judge  to  charge  the  law  fix- 
ing the  standard  of  mental  conviction  in  such  cases,  as  laid  down  by 
section  1010  of  the  Penal  Code  (1910),  whether  requested  to  do  so  or 
not.    White  v.  StatCy  4  Ga.  App,  72  (60  S.  E.  803),  and  citations. 

Judgment    reversed. 
Decided  Mabch  19,  1912. 

Indictment  for  keeping  lewd  house ;  from  Thomas  superior  court 

— Judge  Thomas.  *  December  23,  1911. 

Theodore  Titus,  for  plaintiff  in  error. 

J.  A.  Wilkes,  solicitor-general,  Snodgrass  &  Maclniyre,  contra. 


4013.     Childs  V,  The  State. 

Hill,  C.  J.  1.  In  cases  of  alleged  arson,  in  the  absence  of  evidence  as 
to  the  cause  of  the  burning,  the  law  presumes  that  the  fire  was  acci- 
dental, and  the  State  must  prove  beyond  a  reasonable  doubt  the  perpe- 
tration of  the  criminal  act.  Ragland  v.  State,  2  Qa.  App,  492  (58  S.  £. 
689)  ;  West  V.  State,  6  Qa,  App,  105  (64  S.  E.  130). 

2.  It  is  well  settled  that  the  corpus  delicti  must  be  shown  by  evidence 
aliunde  the  confession  or  incriminatory  admissions.  West  v.  State, 
supra;  Boyd  v.  State,  4  Oa,  App,  58;  Allen  v.  State,  4  Oa,  App,  458  (61 
S.  E.  740)  ;  Bines  v.  State,  US  Ga.  320  (45  S.  E.  376,  68  L.  R.  A.  33). 
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In  the  present  case  there  was  no  evidence  whatever  tending  to  prove  the 
arson,  except  admissions  slightly  incriminatory,  and  these  admissions 
were  inconclusive,  and  at  most  raised  only  a  bare  suspicion  of  guilt. 
The  verdict  was  therefore  without  any  evidence  to  support  it,  and  was 
contrary  to  law.  Judgment  reversed. 

Decided  March  10,  1912. 

Indictment  for  arson;  from  Henry  superior  court — Judge  R.  T. 

Daniel.    January  12,  1912. 

Brown  &  Brown,  for  plaintiff  in  error. 

J.  W,  Wise,  solicitor-general,  contra. 


3539.     Daniel  v.  Persons. 

Hill,  C.  J.  The  controlling  question  of  law  raised  by  the  record  in  this 
case  having  been  certified  by  this  court  to  the  Supreme  Court  for  in- 
struction, and  that  court  having  decided  this  question  adversely  to  the 
contention  of  the  plaintiff  in  error  and  in  accord  with  the  judgment 
of  the  lower  court  (137  Oa.  826,  74  S.  E.  260),  and  there  remaining 
in  the  record  no  other  question  for  decision  by  this  court,  the  judg- 
ment is  Affirmed,  Pottle,  J,,  not  presiding. 
Decided  April  2,  1912. 

Habeas  corpus;  from  city  court  of  Monticello — Judge  Thurman. 

May  30,  1911. 

Doyle  Campbell,  for  plaintiff.     W.  S,  Florence,  for  defendant. 


3574.     Bracewell  et  al,  v.  The  State. 

Russell,  J.  1.  When  two  or  more  persons  were  on  trial  for  an  affray 
(which  occurred  at  a  place  where  a  congregation  of  people  were  as- 
sembled for  Sunday-school  purposes),  and  one  of  the  defenses  relied 
upon  was  that  the  defendants  were  repelling  an  unlawful  assault  and 
battery  made  upon  them,  it  was  erroneous  for  the  judge  to  restrict 
the  defendants,  in  the  exercise  of  their  right  of  self-defense,  to  the 
right  only  of  defending  against  a  felonious  assault.  Regardless  of  the 
character  of  the  place,  the  defendants  would  have  the  right  to  protect 
themselves  against  an  assault,  or  assault  and  battery,  or  even  to  resent 
the  use  of  opprobrious  words  and  abusive  language,  provided  in  so  doing 
they  did  not  exceed  the  proper  measure  of  resistance. 

2.  The  other  assignments  of  error  in  regard  to  the  charge  of  the  court 
involve  questions  which  are  not  likely  to  recur  on  a  second  trial.  In 
so  far  as  the  instructions  of  the  judge  relative  to  the  form  of  the  jury's 
verdict  are  concerned,  the  exceptions  are  without  merit. 

Judgment  reversed.     Pottle,  J,,  not  presiding. 
Decided  April  2,  1912. 
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Accusation  of  aflfray:  from  city  court  of  Dublin — Judge  Haw- 
kins.   June  2,  1911. 

John  R,  Cooper,  for  plaintiff  in  error. 
Oeorge  B.  Davis,  solicitor,  contra. 


3646.     HUNTER  v.  THE  STATE. 

1.  The  specific  intent  to  kill  is  an  essential  ingredient  of  the  offense  of 
assault  with  intent  to  murder.  The  existence  or  non-existence  of  this 
intent  is  a  matter  of  fact  to  be  determined  by  the  jury,  from  the  evi- 
dence, and  is  not  the  subject  of  any  legal  presumption  arising  merely 
from  a  part  of  the  evidence.  The  law  will  charge  an  evil-doer  with  all 
the  natural  consequences  of  his  unlawful  act  which  the  act  produces, 
but  it  does  not  impute  to  him  by  mere  presumption  an  intention  to 

'    add  a  consequence  to  his  unlawful  act  which  was  not  in  fact  produced. 

2.  The  evidence,  though  circumstantial,  fully  authorized  the  conviction  of 
the  defendant. 

Decided  Apbil  2,  1912. 

Indictment  for  assault  with  intent  to  murder;  from  Terrell  su- 
perior court—Judge  Worrill.    July  15,  1911. 

H,  A,  Wilkinson,  D.  S.  Origgs,  for  plaintiff  in  error. 

J.  A,  Laing,  solicitor-general,  R.  R,  Arnold,  contra. 

KussELL,  J.  The  defendant  was  convicted  of  the  offense  of 
shooting  at  another,  with  a  recommendation  that  he  be  punished 
as  for  a  misdemeanor.  The  trial  judge,  as  he  had  a  right  to  do, 
disregarded  the  recommendation  and  sentenced  the  defendant  to 
serve  four  years  in  the  penitentiary,  or  in  such  other  place  as  the 
Gk)vemor  might  direct.  The  defendant  excepts  to  the  refusal  of 
a  new  trial.  The  motion  for  new  trial  is  based  upon  the  usual 
general  grounds,  and  no  complaint  is  made  as  to  any  of  the  judge's 
rulings  or  as  to  his  instructions  to  the  jury.  The  insistence  of 
the  defendant  is  that,  admitting  all  the  testimony  for  the  State  to 
be  true,  the  circumstances  in  proof  are  not  inconsistent  with  his 
innocence,  and  that  for  that  reason  the  verdict  is  contrary  to  law, 
as  being  without  evidence  to  support  it.  It  is  also  urged  that 
inasmuch  as  the  evidence  does  not  show  that  the  weapon  as  used 
was  likely  to  produce  death,  the  defendant  could  not  legally  be 
convicted.  Passing  for  the  present  the  question  as  to  the  suffi- 
ciency of  the  evidence  generally  to  warrant  the  conviction  of  the 
defendant,  we  will  deal   first  with   the  contention   that  the  de- 
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fendant  should  either  have  been  convicted  of  assault  with  intent 
to  murder  or  have  been  acquitted. 

1.  I'^pon  review  of  the  evidence,  we  are  satisfied  that  the  defend- 
ant might  properly  have  been  convicted  of  the  statutory  offense  of 
shooting  at  another,  although  indicted  for  assault  with  intent  to 
murder.  One  of  the  differences  between  assault  with  intent  to 
murder  and  the  offense  of  shooting  at  another  is  that,  to  authorize 
a  conviction  of  assault  with  intent  to  murder,  the  evidence  must 
satisfy  the  jury  of  the  existence  of  a  specific  intent  on  the  part  of 
the  accused  to  kill  the  person  assaulted,  whereas  one  may  be  guilty 
of  the  offense  of  shooting  at  another  in  any  case  where  he  assaults 
another  with  a  firearm  without  intent  to  kill,  but  not  in  his  own 
defense  or  under  other  circumstances  of  justification,  as  provided 
in  the  code.  The  very  fact  (referred  to  in  the  brief  of  counsel  for 
plaintiff  in  error)  that  the  evidence  does  not  show  that  the  weapon 
used  was  such  as  was  likely  to  produce  death  may  furnish  the 
reason  why  the  jury  found  the  defendant  in  the  case  at  bar  guilty 
of  shooting  at  another,  instead  of  guilty  of  assault  with  intent  to 
murder.  The  real  issue  in  the  case  is  as  to  the  identity  of  the 
person  who  shot  Will  Reed.  The  jury  in  this  case  had  first  to  de- 
termine who  was  the  person  who  did  the  shooting,  and  then  the 
grade  of  the  offense,  if  they  found  an  offense  had  been  committed. 
In-order  to  find  the  accused  guilty  of  assault  with  intent  to  murder 
(there  being  no  such  presumption  as  arises  in  a  case  where  death 
results),  the  jury  had  to  find  that  a  specific  intent  to  kill  existed 
in  the  mind  of  the  party  who  made  the  assault.  Besides  the  fact 
referred  to  by  counsel  for  the  plaintiff  in  error,  that  the  evidence 
failed  to  disclose  that  the  weapon  with  which  the  assault  was  made 
was  one  likely  to  produce  death,  the  character  of  the  wound  and 
the  kind  of  shot  used  both  support  the  conclusion  that  there 
was  not  an  intent  to  kill.  Other  evidence  in  the  case  lends  color 
to  the  inference  that  it  was  perhaps  the  intent  of  Will  Reed's  assail- 
ant to  frighten  him  away  from  his  home  by  putting  him  in  terror 
of  his  life.  Certainly  the  plaintiff  in  error  can  not  complain  that, 
by  reason  of  the  State's  failure  to  prove  a  specific  intent  to  kill,  he 
was  only  found  guilty  of  shooting  at  another,  when  if  this  specific 
intent  had  been  shown  to  the  satisfaction  of  the  jury,  and  beyond 
a  reasonable  doubt,  the  prisoner  could  have  been  subjected  to  the 
severer  penalties  imposed  for  assault  with  intent  to  murder.     Con- 
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ceding  that  the  evidence  does  not  show  a  specific  intent  to  kill,  and 
that  the  fact  that  the  weapon  which  was  used  was  not  shown  to 
have  been  used  in  a  manner  likely  to  produce  death  would  in  some 
cases  tend  to  show  that  on  the  contrary  there  was  either  no  in- 
tention to  kill,  or  a  fixed  intention  not  to  kill,  as  ruled  by  Chief 
Justice  Bleckley  in  Oilbert  v.  State,  90  Oa.  692  (16  S.  E.  652), 
"without  a  specific  intent  to  kill  as  charged  in  the  indictment,  the 
offense  of  assault  with  intent  to  murder  can  not  be  committed. 
The  existence  of  such  intent  is  a  matter  of  fact  to  be  determined 
by  the  jury  from  all  the  evidence  before  them,  and  not  matter  for 
legal  inference  or  presumption  from  only  a  part  of  the  evidence, 
or  even  from  the  whole  of  it/' 

2.  The  case  against  the  accused  depended  wholly  upon  circum- 
stantial evidence,  but  we  think  the  circumstances  were  suflBciently 
conclusive  to  authorize  the  jury  to  find  the  defendant  guilty,  and 
to  exclude  any  other  reasonable  supposition  than  that  he  was 
guilty.  Of  course,  the  credibility  of  the  witnesses  was  a  matter 
solely  for  the  jury,  and  for  that  reason  we  can  not  consider  the 
fact  that  the  testimony  of  some  of  the  witnesses  may  have  been 
diflPerent  upon  the  trial  now  under  review  from  what  it  was  on 
the  prior  investigation,  which  resulted  in  a  mistrial;  but,  assum- 
ing, as  we  must,  that  the  jury  believed  the  witnesses  who  testified 
in  behalf  of  the  State,  the  hypothesis  of  the  defendant's  guilt  rea- 
sonably excludes  every  other  supposition. 

The  party  who  was  assaulted  was  shot  through  a  window  after 
he  had  retired  to  his  bed.  He  was  wounded  with  number  7  shot, 
which  were  loaded  in  a  shell  and  held  in  the  shell  with  wadding. 
The  gun  was  discharged  close  to  the  window,  and  set  fire  to  the 
curtains.  The  defendant  had  worked  for  Reed,  the  party  who  was 
shot,  and  had  been  ordered  from  Reed's  home  on  account  of  sup- 
posed intimacy  with  or  advances  to  Reed's  wife.  The  defendant 
knew  exactly  where  Reed  slept  and  the  situation  of  his  bed.  He 
had  threatened  Reed  with  violence  on  more  than  one  occasion, 
when  Reed  would  complain  of  his  attention  to  his  wife.  On  the 
very  day  of  the  shooting  the  defendant  borrowed  a  single-barrel 
shot-gun  from  one  of  the  witnesses;  from  another  he  procured  a 
shell  which  contained  number  7  shot,  and  from  a  third  witness  he 
borrowed  a  mule.  At  the  time  of  the  shooting  the  defendant  lived 
some  miles  from  Reed's  home,  and  one  of  the  witnesses  saw  the 
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d^f^ndant  go  by  his  house  on  the  mule  the  night  of  the  shooting. 
When  h6  borrowed  the  mule  he  stated  that  he  intended  to  go  in 
the  opposite  direction  from  that  in  which  Reed  lived,  but,  when  the 
witness  saw  him,  he  was  on  the  road  towards  Reed^s  house.  An- 
other witness  saw  the  defendant  shortly  before  the  shot,  about  150 
yards  from  Reed's  house,  and  upon  the  approach  of  this  witness 
the  defendant  crossed  the  sidewalk  and  apparently  attempted  to 
conceal  something.  There  was  also  testimony  to  the  effect  that 
ttacks  leading  from  the  window  where  Reed  was  shot,  to  where 
the  mule  apparently  had  been  tied,  a  short  distance  away,  were 
made  by  the  accused.  These  are  the  most  salient  circumstances. 
However,  there  are  quite  a  number  which  would  authorize  the  con- 
clusion that  the  defendant  shot  the  prosecutor  in  order  to  enjoy 
unmolested  the  society  of  the  prosecutor^s  wife. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3670.     Ponder  v.  The  State. 

RussELLy  J.  The  evidence  in  behalf  of  the  State  demanded  a  verdict  find- 
ing the  defendant  guilty  of  murder,  and  under  the  defendant's  state- 
..  ment  he  was  fully  justified  in  the  homicide.  There  is  no  view  of  the 
evidence  which  authorized  the  submission  of  the  issue  of  the  defendant's 
guilt  of  voluntary  manslaughter  to  the  jury,  and  the  court  erred  in 
instructing  the  jury  upon  the  subject  of  voluntary  manslaughter. 

Jtuigment  reversed.    Pottle,  /.,  not  presiding. 
Decided  April  2,  1912. 

Conviction   of  manslaughter;   from   Screven   superior   court— 

Judge  Rawlings.    August  12,  1911. 

J,  W,  Overstreei,  for  plaintiff  in  error. 

Alfred  Herrington,  solicitor-general,  Hines  &  Jordan,  contra. 


3713.    DowDELL  V.  The  State. 

Russell,  J.  1.  The  case  is  a  close  one  upon  the  evidence,  but  the  testi- 
mony in  behalf  of  the  State  authorized  the  conviction  of  the  accused. 

2.  There  is  nothing  in  the  record  that  indicates  that  the  judge  was  prej- 
udiced or  biased  against  tjie  defendant  so  as  to  diminish  in  the  slightest 
'   degree  his  right  to  a  fair  trial,  or  that  he  did  not  have  a  fair  triaL 

3*  It  not  being  manifest  that  W.  H.  Feagin  was  the  prosecutor  in  the 
case,  and  the  evidence  not  being  sufiicieiit  to  show  that  he  was  in  fact 
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the  p'roseeutor,  it  does  not  appear  that  the  relationship  of  one  of  the 
jurors  to  Feagin  was  prejudicial  to  the  accused. 

4.  The  court's  instructions  to  the  jury  upon  the  subject  of  alibi  were  free 
from  error. 

5.  The  excerpts  from  the  charge  of  the  court,  when  considered  in  connection 
with  the  charge  as  a  whole,  were  correct,  and  fully  presented  every 
material  issue  involved  in  the  trial. 

Judgment  affirmed.     Pottle,  J,,  not  presiding. 
Decided  April  2,  1912. 

Accusation  of  sale  of  liquor;  from  city  court  of  Americus— 

Judge  Hixon.    August  12,  1911. 

J.  B.  Hudson,  L.  J.  Blalock,  for  plaintiflf  in  error. 

J,  R.  Williams,  solicitor-general,  contra. 


3717.    Mack  v.  The  State. 

Russell,  J.  1.  A  judgment  overruling  a  demurrer  to  an  accusation 
should  be  excepted  to  directly  by  exceptions  pendente  lite,  properly  pre- 
served in  the  record,  or  by  exceptions  in  the  final  bill  of  exceptions, 
timely  filed.  It  does  not  constitute  a  proper  groimd  in  a  motion  for 
a  new  trial.    Williama  v.  State,  4  Oa.  App.  853  (62  S.  E.  525). 

2.  Grounds  contained  in  an  amendment  to  a  motion  for  a  new  trial,  not 
verified  or  approved  by  the  trial  judge,  can  not  be  considered  by  this 
court.  Soell  v.  State,  4  Oa,  App,  337  (61  S.  E.  514) ;  Wilson  v.  Cobb, 
4  Ga,  App,  272  (61  S.  E.  133). 

3.  The  evidence  in  support  of  the  verdict  is  very  weak  and  unsatisfactory, 
but  this  court  can  not  say  that  the  verdict  is  wholly  imauthorized. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 
Decided  Apbil  2,  1912. 

Accusation  of  misdemeanor ;  from  city  court  of  Madison— Judge 

Anderson.    August  26,  1911. 

Williford  £  Lambert,  for  plaintiff  in  error. 

A.  0,  Foster,  solicitor y  contra. 


3720.    Harris  v.  The  State. 

Russell,  J.  As  to  fraudulent  intent  the  evidence  is  not  sufficient  to 
.authorize  conviction.  The  case  is  controlled  by  the  decision  of  this 
court  in  Mulkey  v.  State,  1  Qa,  App,  521   (57  S.  E.  1022). 

Judgment  reversed.    Pottle,  J,,  not  prjssiding. 
Decided  Apul  2,  1912. 
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Accusation  of  cheating  and  swindling;  from  city  court  of  Mad- 
ison—Judge Anderson.    September  2,  1911. 
Percy  Middlebrooks,  for  plaintiff  in  error. 
A.  0.  Foster,  solicitory  contra. 


3733.     PARRISH  v.  THE  STATE. 

1.  The  motion  for  a  new  trial  in  this  case  having  been  heard  and  de* 
termined  prior  to  the  passage  of  the  act  regulating  practice  in  courts 
of  review,  approved  August  21,  1911  (Acts  1911,  page  149),  and  the 
brief  of  evidence  failing  to  disclose  in  what  county  the  alleged  offense 
was'  committed,  and  failing  thus  to  show  that  the  trial  court  had 
jurisdiction  of  the  case,  a  new  trial  should  have  been  granted.  MiU 
V.  State,  1  Oa.  App.  134  (57  S.  E.  969)  ;  Oosha  V.  State,  66  Cfa.  36. 

2.  There  is  no  merit  in  the  complaint  as  to  the  exclusion  of  the  testimony 
in  relation  to  the  conduct  of  the  wife,  or  her  ill-treatment  of  her 
husband.  The  conduct  of  the  child's  mother,  or  her  refusal  to  live 
with  its  father  as  her  husband,  is  no  defense  to  a  prosecution  for 
abandonment  of  the  child.  The  father  must  support  his  child,  whether 
it  lives  with  him  or  with  the  mother;  and  if  he  desires  the  custody  of 
the  child,  he  must  pursue  his  remedy  to  obtain  its  custody. 

Dectoed  April  2,  1912. 

Accusation  of  abandonment  of  child;  from  city  court  of  Beids- 
ville— Judge  Collins.    August  2,  1911. 

Way  &  Burkhdlter,  for  plaintiff  in  error. 

Robert  E.  DeLoach,  solicitor,  contra. 

RussBLL,  J.  1.  In  so  far  as  all  of  the  special  exceptions  are 
concerned,  the  trial  seems  to  have  been  free  from  error.  But  prior 
to  the  passage  of  the  act  regulating  practice  in  courts  of  review, 
approved  August  21,  1911  (Acts  1911,  page  149),  the  venue  being 
a  jurisdictional  fact,  and  required  to  be  proved  by  the  State  as  a 
part  of  the  general  case,  it  was  uniformly  held  that  failure  to 
prove  venue  could  be  reached  by  a  general  assignment  tiiat  the 
verdict  was  contrary  to  law  and  evidence,  or  contrary  to  evidence; 
and  in  the  present  record  there  is  no  proof  to  show  in  what  county 
the  alleged  offense  was  committed.  There  is  evidence  that  at  one 
time  the  mother  and  father  of  the  child  lived  at  Collins,  and  that 
at  another  period  they  lived  about  a  mile  from  Collins,  and  at  an- 
other time  about  a  mile  and  a  half  from  Collins,  but  there  ib  no 
evidence  that  the  home  of  either  was  in  Tattnall  county ;  and  there 
is,  therefore,  no  evidence  that  the  wife,  either  at  the  time  the  hus- 
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band  abandoned  her  before  the  child  was  bom,  or  (what  is  more  ma- 
terial) at  the  time  that  the  child  was  bom,  after  the  husband  had 
abandoned  her,  resided  in  Tattnall  county.  In  Smith  v.  State,  2 
Oa.  App.  414  (58  S.  E.  549),  the  writer  referred  to  the  mlings 
in  the  cases  of  Moye  v.  State,  65  Oa.  754,  and  Cooper  v.  State,  106 
Oa.  120  (32  S.  E.  23),  and  adverted  to  some  other  rulings  of  the 
Supreme  Court  upon  the  subject  of  venue,  and  suggested  legislation 
which  would  correct  such  an  anomaly  as  the  court^s  knowing  that 
the  town  of  Collins  is  in  Tattnall  county,  and  yet  not  being  per- 
mitted, in  a  criminal  case,  to  use  its  knowledge,  in  the  absence  of 
proof.  In  the  present  case,  however,  even  if  the  court  were  per- 
mitted to  take  judicial  cognizance  of  the  fact  that  Collins  is  in 
Tattnall  county,  it  can  not  be  assumed  that  the  residence  of  the  de- 
fendant's mother-in-law,  which  is  some  distance  from  Collins,  is 
still  in  Tattnall  county.  In  this  respect  the  record  bears  remark- 
able similarity  to  that  in  the  Oosha  ca^,  supra.  At  the  last  session 
of  the  General  Assembly  the  suggestion  of  this  court  was  adopted, 
and  it  is  provided,  by  the  second  section  of  the  act  to  regulate  pro- 
cedure and  practice  in  courts  of  review  (Acts  of  1911,  p.  150), 
that  "no  judgment  of  a  trial  court  in  a  criminal  case  shall  be  re- 
versed by  either  the  Supreme  Court  or  the  Court  of  Appeals  for 
lack  of  proof  of  venue,  or  of  the  time  of  the  commission  of  the 
offense,  save  where  the  particular  point  has  been  specifically  raised 
by  a  ground  of  the  original  or  amended  motion  for  a  new  trial.'' 
In  other  words,  the  point  can  not  be  raised  in  a  court  of  review, 
unless  it  is  insisted  on  in  the  trial  court.  However,  the  judgment 
overruling  the  motion  for  new  trial  in  the  present  case  was  ren- 
dered on  August  2,  1911,  and  for  that  reason  our  decision  must  be 
controlled  by  previous  rulings  of  this  court  and  of  the  Supreme 
Court,  holding  that  where  the  brief  of  the  evidence  contains  no 
proof  of  the  venue,  a  judgment  refusing  a  new  trial  is  erroneous, 
for  the  reason  that,  the  venue  being  a  jurisdictional  fact  required 
to  be  proved  as  a  part  of  the  general  case,  failure  to  prove  venue 
could  be  reached  by  a  general  assignment  that  the  verdict  was 
contrary  to  law  and  evidence. 

2.     A  new  trial  is  granted  in  this  case  solely  upon  the  ground 
stated;  for  it  is  not  disputed  that  the  defendant  is  the  father  of 
the  child,  nor  is  it  denied  that  he  has  not  contributed  anything  to-  • 
wards  its  support.    It  does  not  matter  whether  the  defendant  was 
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driven  from  home  by  his  father-in-law  or  not,  or  whether  his  wife 
threatened  to  poison  him,  or  attempted  to  shoot  liim.  Even  if  it 
is  necessary  for  the  defendant  to  leave  his  wife  as  a  matter  of 
self-preservation,  this  will  not  relieve  him  from  the  duty  of  pro- 
viding for  the  support  of  the  child.  And  this  means  the  care  of 
the  child  in  the  custody  of  its  mother,  wherever  she  may  be,  and 
even  while  living  apart  from  her  husband,  so  long  as  she  has  the 
custody  of  the  child.  If  the  father  can  not  properly  provide  for 
his  child  at  the  place  where  the  mother  lives,  or  if  she  should 
keep  it  at  some  other  place,  or  if  he  desires  the  personal  care  of  the 
child,  he  may  himself  obtain  the  custody  of  the  child  (if  he  be 
a  more  suitable  person  to  be  entrusted  with  its  custody  than  its 
mother),  but  the  child  must  be  supported  by  its  father,  whether  its 
mother  has  its  custody  or  not.  It  is  true  that  the  abandonment 
which  is  penalized  by  law  is  voluntary  abandonment,  and  it  must 
appear  that  the  father  willingly  withholds  support  from  the  child, 
but  support  and  custody  are  not  necessary  concomitants.  The 
father  must  support  the  child  whether  it  lives  with  him  or  not. 
He  is  not  relieved  from  that  duty  even  though  he  justly  fears  so 
greatly  for  his  life  that  he  dare  not  live  with  the  child's  mother. 
As  was  held  in  Moore  v.  State,  1  Oa.  App.  502  (57  S.  E.  1016) : 
"The  conduct  of  the  mother,  or  her  refusal  to  live  with  the  father, 
is  no  defense  to  a  prosecution  for  abandonment  of  the  child.  The 
child  is  not  responsible  for  such  misconduct,  nor  is  it  to  be  aban- 
doned by  the  father  for  that  reason.  While  the  father  could,  if  he 
wished,  live  separately  from  his  wife,  or  quit  her  altogether,  for 
certain  reasons,  that  has  nothing  whatever  to  do  with  the  child, 
and  in  no  way  excuses  him  from  his  legal  liability  to  care  for  his 
offspring.  On  the  contrary,  it  is  no  defense,  to  a  prosecution  for 
abandonment  of  the  child,  that  the  mother  has  deserted  the  father, 
or  even  if  she  be  guilty  of  the  grossest  immorality  or  unwifely 
conduct/'  Under  this  ruling  it  was  not  error  to  exclude  the  tes- 
timony of  the  defendant's  mother  to  the  effect  that  the  defendant's 
wife  drew  a  gun  upon  him  and  threatened  to  shoot  him,  and  would 
have  done  so  but  for  the  fact  that  the  witness  took  the  gun  away  from 
her;  and,  for  the  same  reason,  the  testimony  which  was  admitted 
to  show  threats,  on  the  part  of  the  wife  and  mother,  to  poison  her 
husband,  as  well  as  the  testimony  that  the  defendant's  father-in-law 
drove  him  from  his  home  with  a  shot-gun,  was  irrelevant  and  im- 
material. Judgment  reversed.    Pottle,  J,,  not  presiding. 
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3740.    Campbell  v.  Alkahest  Lyceum  System. 

Hill,  C.  J.  1.  The  written  contract  sued  upon  was  complete  and  unambig- 
uous and  explicit  as  to  terms.  The  presiding  judge  did  not  err  in  strik- 
ing that  portion  of  the  answer  which  attempted  to  ingraft  upon  the 
express  terms  ^f  the  written  contract,  by  parol^  inconsistent  terms  and 
conditions.  Civil  Code  (1910),  §  6788;  Fleming  v.  Batter  field,  4  Ga. 
App.  351   (61  S.  £.  518). 

2.  The  contract  was  signed  in  the  name  of  the  corporation,  with  the 
letters  **L.  S."  affixed,  intended  as  the  seal  of -the  corporation.  The 
evidence  showed  that  it  was  executed  for  the  corporation  by  its  pres- 
ident, who  was  authorized  to  make  the  contract  for  the  corporation, 
Besides,  the  corporation  was  endeavoring  to  enforce  it.  There  was 
no  error  in  admitting  the  contract  in  evidence. 

3.  The  evidence  demanded  the  verdict  as  directed,  and  the  writ  of  error 
is  so  clearly  without  merit  that  the  judgment  is  affirmed  and  the 
motion  for  ten  per  cent,  damages  allowed. 

Judgment  affirmed,  with  damages. 
Decided  April  2,  1912. 

Complaint;  from  ciiy  court  of  Monroe— Judge  Stone,    August 

19,  1911. 

Walker  &  Roberts,  for  plaintiff  in  error. 

Napier  &  Cox,  contra. 


3803.     Flanders  v.  Sailobs. 

Pottle,  J.  There  being  evidence  of  some  facts  and  circmnstances  suffi- 
cient to  authorize  a  finding  that  the  plaintiff  was  not  a  bona  fide  pur- 
chaser for  value,  before  maturity,  of  the  acceptance  sued  on,  and  it 
appearing  that  the  defendant  had  paid  all  that  the  property  for  which 
the  acceptance  was  given  was  worth,  the  plea  of  failure  of  consideration 
was  not  without  evidence  to  support  it,  and  the  refusal  of  the  judge 
of  the  superior  court  to  set  aside  on  certiorari  the  fourth  consecutive 
verdict  in  favor  of  the  defendant  will  not  be  disturbed,  although  there 
were  minor  errors  committed  during  the  trial  in  the  magistrate's  court. 

Judgment  affirmed. 
Decided  April  2,  1912. 

Certiorari ;  from  Jackson  superior  court — Judge  Brand.    August 

29,  1911. 

A.  C  Brown,  for  plaintiff.     P.  Cooley,  for  defendant. 


Digitized  by  VjOOQ IC 


g40  MARCH  TERM,   1912.  [JQ  Ga. 

3804.    Williams  v.  Allison. 

Hill,  C.  J.  1.  The  courts  will  take  judicial  cognizance  of  the  computation 
of  time,  and  of  what  days  of  the  month  are  Sundays.  Borough  y. 
Equitable  Mortgage  Co.,  118  Ga.  178   (45  8.  E.  22). 

2.  A  contract  executed  on  Sunday,  and  which  is  connected  with  or  relates 
to  the  bushiess  or  work  of  the  ordinary  calling  of  one  of  the  parties 
to  the  contract,  and  does  not  relate  to  work  of  necessity  or  charity,  is 
invalid  and  can  not  be  enforced.  Penal  Code  (1910),  $  416;  Thompson 
V.  Williams,  9  Go.  App.  367  (71  S.  E.  678) ;  McAuliffe  v.  Vaughan,  135 
Oa.  852  (70  S.  E.  322,  33  L.  R.  A    (N.  S.)  255). 

3.  A  contract  made  by  the  owner  of  real  estate  and  personal  property  with 
a  real-estate  agent,  placing  the  property  in  the  hands  of  the  agent  to 
be  sold,  and  fixing  the  commission  to  be  paid  to  him  and  the  terms  of 
the  sale,  is  a  contract  in  connection  with  the  ordinary  calling  or  busi- 
ness of  the  real-estate  agent,  and,  if  executed  on  the  Sabbath  day,  can 
not  be  enforced  by  the  agent,  although  thtf  contract  may  not  have  been 
made  in  the  prosecution  of  the  ordinary  business  or  calling  of  the  owner 
of  the  property.  If  the  contract  is  executed  in  the  prosecution  of  the 
ordinary  business  of  either  party  thereto,  and  is  executed  on  Sunday, 
it  is  invalid.  Judgment  reversed. 

Decided  Afbil  2,  1912. 

Complaint;  from  city  court  of  Americus— Judge  Hixon.     Sep- 
tember 16,  1911. 

W.  P.  Wallis,  H.  E.  Oxford,  for  plaintiflE. 
Ellis,  Webb  &  Ellis,  for  defendant. 


3844.    Smith  v.  The  State. 

Russell,  J.  1.  The  excluded  statement  might  have  been  admissible  as 
part  of  the  res  gest»  of  the  transaction,  if  it  had  appeared  that  it  was 
made  at  a  time  so  nearly  coincident  with  the  shooting  as  to  be  free 
from  the  suspicion  of  device  or  afterthought,  but  the  judge  certifies  that 
it  did  not  definitely  appear  when  the  remark  was  made,  and  thus  the 
ground  of  the  motion  for  new  trial  complaining  of  the  exclusion  of 
testimony  (not  being  approved  by  the  trial  judge  upon  the  material 
point  at  issue)  can  not  be  considered. 

2.  There  was  evidence  which  authorized  the  jury  to  infer  that  there  was 
an  intent  to  fight  on  the  part  of  the  accused,  as  well  as  on  the  part  of  the 
deceased;  and  it  was  therefore  not  error  for  the  court  to  instruct  the 
jury  upon  the  subject  of  voluntary  manslaughter. 

3.  Inasmuch  as  the  court  charged  the  jury  fully  and  fairly  to  the  effect 
that  they  could  not  convict  the  defendant  unless  they  were  satisfied  of 
his  guilt  beyond  a  reasonable  doubt,  that  portion  of  the  charge  wherein 
the  judge  instructed  them  that  ^'the  State,  however,  is  not  required  to 
demonstrate  with  mathematical  accuracy  and  precision  the  guilt  of  the 
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accused;  the  State  is  only  bound  to  show  his  guilt  to  a  reasonable  and 
a  moral  certainty,  and  if  the  State  has  done  that  in  this  case  then 
it  is  your  duty  to  convict  the  defendant/'  was  not  error.  The  judge's 
instructions  upon  the  subject  of  reasonable  doubt  afford  the  defendant 
no  ground  for  complaint.  See  Norman  v.  State,  ante,  802  (74  S.  £.  428). 
Judgment  affirmed.  Pottle,  J,,  not  presiding. 
Decided  Apul  2,  1912. 

Indictment    for    murder;    conviction    of    manslaughter;    from 

Laurens  superior  court— Judge  Maiidn.    September  30,  1911. 

S.  W.  Sturgis,  for  plaintiff  in  error. 

E.  D.  Oraham,  solicitor-general,  contra. 


3855.     GURLEY  v.  THE  STATE. 

Tlie  evidence,  though  circumstantial,  authorized  the  conviction  of  the  de- 
fendant ;  and  the  assignments  of  error  as  to  the  admission  of  testimony, 
and  as  to  the  argument  of  counsel  for  the  State,  are  immaterial. 
Decided  April  2,  1912. 

Indictment  for  larceny  from  house;  from  Wilkes  superior  court 
—Judge  Walker.    October  20,  1911. 

P.  L.  Smith,  L  T,  Irvin  Jr,,  for  plaintiff  in  error. 

Thomas  J.  Brown,  solicitor-general,  R.  C.  Norman,  contra. 

Russell,  J.  The  plaintiff  in  error,  Charlie  D.  Quriey,  was  in- 
dicted jointly  with  Pat  Guriey  for  the  offense  of  larceny  from  the 
house.  The  theft  of  $200  in  money  and  of  an  ancient  German  coin 
said  to  be  worth  $400  was  charged  in  the  accusation.  Charlie  Guriey 
defended  by  proof  of  an  alibi.  The  theft  was  alleged  to  have  been 
committed  on  the  night  of  May  12,  and  testimony  was  adduced  to 
the  effect  that  he  was  at  a  boarding-house  in  Elberton  that  night 
for  supper  and  after  supper,  and  was  in  his  room  at  the  boarding- 
house  early  the  next  morning.  The  distance  from  Elberton  to  the 
scene  of  the  larceny  was  between  40  and  45  miles.  The  strongest 
incriminatory  circumstance  against  the  accused  was  his  statement,  a 
short  time  before  the  larceny,  that  he  knew  where  there  was  $1,000 
in  a  trunk,  and  no  one  living  in  the  house  except  a  man  and  a  wo- 
man. The  evidence  showed  that  the  prosecutor  and  his  sister  lived 
alone  in  the  house  in  which  this  larceny  was  committed,  and  kept 
their  money  in  a  trunk.  It  was  also  shown  that  the  defendant  Pat 
Guriey,  who  was  a  brother  of  the  defendant  Charlie  Guriey,  boarded 
with  the  prosecutor  and  was  thoroughly  familiar  with  the  premises. 
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It  was  further  shown  that  Charlie  Gurley  made  a  contradictory 
statement  as  to  his  presence  in  Wilkes  county  about  the  time  of  the 
larceny,  having  denied  that  he  was  in  Wilkes  county  about  that 
time.  The  State  produced  evidence  to  the  effect  that  while  the 
prosecutor  and  his  sister  were  at  supper,  some  one  entered  fhe 
room  where  the  trunk  containing  the  prosecutor^s  title  deeds  and 
other  valuable  papers,  as  well  as  his  money,  was  kept,  and  car- 
ried out  the  trunk  containing  them.  It  was  too  dark  that  night 
to  find  the  trunk,  but  on  the  next  morning  tracks  were  discovered 
which  were  similar  to  those  made  by  the  shoes  of  the  accused,  and, 
some  distance  down  the  road,  the  trunk,  which  had  been  broken 
open,  was  found.  There  was  blood  on  the  trunk,  and  it  was  shown 
that  Charlie  Gurley,  about  the  same  time,  had  a  fresh  wound 
upon  his  hand,  which  had  bled.  The  evidence  of  his  guilt  was  not 
conclusive,  but  we  think  the .  fact  that  the  house  was  entered 
by  one  thoroughly  familiar  with  the  surroundings,  the  fact  that 
the  two  brothers  were  together  at  different  places  about  the  time 
of  the  larceny,  and  that  Pat  Gurley  fled  and  has  not  been  arrested, 
taken  in  connection  with  the  blood  upon  the  trunk  and  the  wound 
upon  the  hand  of  Charlie  Gurley,  are  suflBcient  to  authorize  the 
inference  of  Charlie  Gurley^s  guilt. 

Exception  is  taken  to  the  admission  of  testimony  from  the  sheriff 
of  Hart  county,  to  the  effect  that  he  has  been  unable  to  locate  or 
arrest  the  defendant  Pat  Gurley,  the  ground  of  objection  being  that 
this  evidence  was  irrelevant  and  prejudicial,  because  Charlie  Gurley 
alone  was  on  trial.  This  groimd  of  the  motion  is  not  fully  approved 
by  the  court,  and  for  that  reason  can  not  be  considered. 

In  the  motion  for  a  new  trial  complaint  is  made  that  the  judge 
permitted  the  counsel  for  the  State  to  comment  on  some  poetry 
written  in  the  back  of  the  guest  register  of  the  boarding-house. 
We  fail  to  see  the  relevancy  of  this  poetry  in  the  back  of  the  reg- 
ister, and  think  that  counsel  could  properly  have  been  required  to 
discontinue  the  comments  on  it,  but  there  is  nothing  in  the  as- 
signment of  error  which  enables  us  to  judge  of  the  nature  of  the 
comments,  or  to  decide  that  they  were  injurious  to  the  plaintiff  in 
error.  The  comments  may  have  been  a  mere  matter  of  pleasantry, 
and  consequently  of  no  pith  or  moment  in  affecting  the  consider- 
ation of  the  jury. 

There  was  no  error  in  the  charge  of  the  court  upon  the  subject 
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of  the  conflict  in  testimony.  The  court's  statement,  **If  you  find 
any  conflict  and  you  can  not  reconcile  it  so  as  to  give  effect  to 
all  the  testimony  presented,  then  you  take  the  entire  testimony, 
run  over  it,  and  glean  from  it  the  truth,  and  wherever  you  find  the 
truth  of  the  transaction  to.be  between  the  charges  in  the  indictment 
and  the  defendant's  plea  of  not  guilty,  let  it  control,  shape,  and 
mould  your  verdict,"  is  in  accord  with  the  true  rule  as  to  the  jury'" 
doubt  where  there  is  conflict  in  the  testimony. 

Judgment  affirmed.    Pottle,  J.,  not  presiding. 


3864.     NANCE  v.  PATTERSON  et  ah 

Where  a  petition  in  due  form  was  filed  in  a  court  having  jurisdiction  of 
the  parties  and  of  the  subject-matter,  but,  by  clerical  omission,  the  pe- 
tition was  not  addressed  to  any  court,  and  the  clerk  of  the  court  in 
which  the  petition  was  filed  attached  process  thereto,  and  the  same  was 
duly  served  on  the  named  defendant,  and  he  appeared  and  made  a 
motion  to  dismiss  the  petition,  because  not  addressed  to  the  court  in 
which  it  was  filed,  and  because  the  clerk  was  not  authorized  to  attach 
the  process,  the  petition  was  amendable  by  inserting  therein  the  court  in 
which  it  was  filed  and  to  which  it  was  intended  to  be  addressed. 
Decided  April  2,  1912. 

Complaint;  from  city  court  of  Blakely— C.  L.  Glessner,  judge 
pro  hac  vice.    November  22,  1911. 

Hawes,  Pottle  &  Wright,  for  plaintiff. 

Hill,  C.  J.  The  plaintiff  sued  upon  an  open  account,  and 
prayed  process  requiring  the  defendants  to  appear  at  the  next 
term  of  the  court,  to  answer  the  complaint.  The  petition  was  in 
due  form,  and  was  headed  "Georgia,  Early  county,"  but  was  not 
directed  to  any  court.  The  clerk  of  the  city  court  of  Blakely  at- 
tached to  the  petition  a  process  directed  to  the  defendants,  which 
was  personally  served  on  each  of  them,  requiring  them  to  be  and 
appear  at  the  city  court  of  Blakely  on  the  third  Monday  in  October 
(the  return  day  of  the  city  court  for  the  suit),  to  answer  the 
plaintiff's  demand.  The  defendants  filed  a  motion  to  dismiss  the 
suit,  (1)  because  the  petition  was  not  directed  to  any  court,  and 
(2)  because  the  clerk  of  the  city  court  of  Blakely  was  without 
any  authority  of  law  to  attach  to  the  petition  the  process  requiring 
the  defendants  to  be  and  appear  at  the  city  court  of  Blakely  on 
the  third  Monday  in  October,  and  the  city  court  of  Blakely  was 
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therefore  without  jurisdiction  to  try  the  case.  Subject  to  the 
motion  to  dismiss,  the  defendants  appeared  and  filed  an  answer  at 
the  appearance  term.  The  plaintiff  moved  to  amend  the  petition 
by  alleging  as  follows:  "Plaintiff  brought  said  petition  to  the 
city  court  of  Blakely  and  handed  the  same  to  the  clerk  of  the  court 
for  filing  therein.  Said  petition  was  filed  in  said  court  and  process 
issued  directing  the  defendants  to  answer  said  petition  to  the 
city  court  of  Blakely,  and  an  answer  was  accordingly  filed  by 
defendant  in  said  court.  Plaintiff,  by  leave  of  the  court,  amends 
his  petition  by  addressing  the  same  as  follows :  *To  the  city  court 
of  Blakely.* "  The  presiding  judge  refused  to  allow  the  amendment, 
and  the  plaintiff  excepted. 

We  hold  that  the  court  erred  in  refusing  to  allow  the  amend- 
ment. The  omission  to  address  the  petition  to  the  court  in  which 
it  was  filed  was  manifestly  a  clerical  error.  The  clerk  was  au- 
thorized to  attach  a  process  to  the  petition,  addressed  to  the  named 
defendants  therein.    Judgment  reversed.    Pottle,  J.,  disqualified. 


3891.    HuTsoN  V.  Sutton. 

Pottle,  J.  1.  This  being  an  exception  to  a  judgment  refusing  to  sanction 
a  petition  for  certiorari,  complaining  of  a  verdict  in  a  justice's  court, 
adverse  to  the  plaintiff  in  a  lien  foreclosure  proceeding,  and  the  case 
being  argued  in  this  court  by  both  sides  upon  the  theory  that  one  of 
the  contested  issues  was  whether  or  not  demand  for  payment  was  made 
before  the  institution  of  the  proceeding,  the  case  will  be  dealt  with  as 
though  a  counter-affidavit  was  duly  filed,  denying  that  such  demand 
was  made. 

2.  There  being  some  evidence  that  demand  for  payment  was  not  made  on 
the  defendant  before  the  foreclosure  proceeding  was  instituted,  and 
the  case  not  being  one  where  failure  to  make  demand  is  excused,  the 
judgment  refusing  to  sanction  the  petition  for  certiorari  will  not  be 

^  reversed,  irrespective  of  other  questions  made  in  the  record.  Testimony 
by  the  defendant  during  the  trial,  that  if  demand  had  been  made  pay- 
ment would  have  been  refused,  will  not  dispense  with  proof  of  demand. 
Civil  Code  (1910),  §  3366;  Shealey  v.  Livingston,  8  Oa.  App.  642  <3). 
(70  S.  E.  100).  Judgment  affirmed. 

Decided  Afbil  2,  1912. 

Certiorari;  from  Berrien  superior  court— Judge  Thomas.     No- 
vember 20,  1911. 
J.  B.  Murrow,  J.  J.  Murray,  for  plaintiff. 
Hendricks  &  Christian,  for  defendant. 


Digitized  by  VjOOQ IC 


^pp  ]  MARCH  TERM,  1012.  846 

3898.     Mcdonald  et  al.  V.  BUTLEB  et  al. 

1.  A  municipal  corporation  is  not  liable  in  damages  for  a  trespass  com- 
mitted by  its  officers  in  wrongfully  disinterring  and  removing  the  re- 
mains of  a  person  buried  in  a  cemetery  owned  and  controlled  by  the 
city,  unless  the  act  was  performed  in  pursuance  of  and  to  effectuate 
some  corporate  power  conferred  by  the  municipal  charter. 

2.  "One  who  is  the  owner  of  the  easement  of  burial  in  a  cemetery  lot,  or 
who  is  rightfully  in  possession  of  the  same,  is  entitled  to  recover  dam- 
ages from  any  one  who  wrongfully  enters  upon  such  lot  and  disinters 
the  remains  of  persons  buried  therein;"  and  where  the  trespass  has 
been  wanton  and  malicious,  or  is  the  result  of  gross  negligence  or  a 
reckless  disregard  of  the  rights  of  those  entitled  to  sue,  equivalent  to 
an  intentional  violation  of  them,  exemplary  damages  may  be  awarded. 

3.  The  value  of  an  easement  of  burial  may  be  recovered  from  one  who 
wrongfully  deprives  the  owner  of  his  right  of  user.  An  action  to  re- 
cover as  damages  the  value  of  such  an  easement  will  lie  against  one 
who  wrongfully  disinters  the  body  of  one  buried  by  the  owner,  and 
causes  to  be  interred  in  its  place,  without  the  consent  of  the  owner,  the 
remains  of  a  stranger  to, him. 

4.  Where  a  corpse  is  wrongfully  disinterred,  one  upon  whom  rests  the 
duty  of  reinterment  may  recover  from  the  wrong-doer  the  expense 
thereby  incurred. 

5.  The  special  demurrers  were  properly  overruled. 

Decided  Apbil  2,  1912. 

Action  for  damages ;  from  city  court  of  Madison— Judge  Ander- 
son.   November  16,  1911. 

The  action  was  against  E.  W.  Butler  and  the  mayor  and  council 
of  Madison,  as  joint  tort-feasors.  The  petition,  as  amended,  set 
forth  the  following  facts:  On  April  7,  1893,  plaintiffs  bought 
from  Butler,  then  mayor  of  Madison,  and  the  mayor  and  council, 
a  lot  in  a  cemetery  owned  by  the  City  of  Madison,  to  be  used  as  a 
family  burying  ground,  and  received  a  deed  thereto.  On  April 
8,  1893,  plaintiffs  interred  the  remains  of  their  father  in  the  lot, 
and  shortly  thereafter  moved  away  from  Madison.  Upon  their 
return  on  a  visit  in  1910  they  found  that  their  cemetery  lot  "had 
been  sacrilegiously  raided,  the  remains  of  their  father  ruthlessly 
taken  without  warrant,  by  alien  hands,  from  the  home  bought  and 
paid  for  by  his  own  loved  ones,  and  where  loved  ones  had  lain 
him  to  rest,  placed  in  a  rough  box,  and  dumped  in  a  hole  in  some 
out-of-the-way  place,  all  of  which  was  done  by  the  said  E.  W. 
Butler  and  his  agent,  and  the  mayor  and  city  council  of  Madison, 
all  without  warrant,  cause,  or  authority.'*  The  defendants  were 
not  only  guilty  of  the  acts  above  recited,  but  they  likewise  took 
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possession  of  the  lot  and  sold  it  to  another,  and  the  remains  of  a 
stranger,  not  connected  in  any  way  with  plaintiffs,  now  rest  thereon. 
This  conduct  of  the  defendants  was  "without  warrant, 
cause,  or  justification/'  On  November  11,  1910,  written  demand 
for  compensation  was  served  upon  the  mayor  and  council  of  Mad- 
ison, the  claim  being  in  the  following  language:  "Madison, 
Georgia,  November  11,  1910.  To  the  Hon.  Mayor  and  City  Coun- 
cil of  Madison,  Georgia.  Gentlemen:  This  is  to  notify  you  that 
J.  W.  McDonald  and  C.  P.  McDonald  hold,  present,  and  ask  set- 
tlement of  the  following  claims  and  demand,  jointly  due  by  you  and 
E.  W.  Butler  to  said  claimants :  City  of  Madison,  Madison,  Georgia, 
the  honorable  Mayor  and  City  Council  of  the  City  of  Madison,  and 
E.  W.  Butler,  to  J.  W.  McDonald  and  C:  F.  McDonald,  debtor, 
1909,  April.  To  one  cemetery  lot  lying  in  the  new  cemetery  in 
the  said  City  of  Madison,  known  and  distinguished  in  the  said 
cemetery  as  lot  number  26,  on  the  Fourth  avenue,  in  section  first, 
a  plat  of  new  cemetery  as  here  referred  to  as  being  of  record  in 
book  PP,  folio  32,  in  the  office  of  the  superior  court  of  Morgan 
county,  Georgia,  of  the  value  of  $100.00.  To  the  expense  of  an- 
other lot,  necessary  for  the  purpose  of  reinterring  the  remains  of 
their  father,  which  were  removed  from  the  aforesaid  lot  and  cast 
out  in  the  rubbish  or  put  in  an  out-of-the-way  place,  expense  of 
$100.00.  To  cost  of  coflBn,  grave,  and  reinterring  the  remains  of 
their  father,  which  were  removed  from  the  aforesaid  lot  and  cast 
out,  expense  of  $125.00.  March,  1910,  to  damage  for  disturbing 
and  removing  the  remains  of  applicants'  father  from  the  aforesaid 
cemetery  lot,  and  for  desecrating  the  grave  of  their  said  father, 
and  for  taking  said  remains  of  their  said  father  from  the  aforesaid 
cemetery  lot  and  dumping  them  out  elsewhere,  the  sum  of 
$4,675.00,  a  total  of  $5,000.00.  This  notice  is  given  pursuant  to 
the  act  of  the  legislature  of  Georgia,  approved  on  December  20, 
1899."  This  account  is  made  a  part  of  the  petition,  and  judgment 
prayed  against  the  defendants  for  each  and  every  item  as  charged 
in  said  account.  The  injury  to  plaintiffs'  feelings  has  continued 
up  to  the  filing  of  the  suit.  Punitive  and  exemplary  damages  are 
claimed  "by  reason  of  the  act  and  intention,  and  of  the  gross, 
wanton,  reckless,  cruel  conduct  of  the  defendants,"  above  described. 
Tlie  defendants  demurred,  generally  and  specially;  the  demurrers 
were  sustained,  and  the  plaintiffs  excepted. 
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Williford  &  Lambert,  for  plaintiflfg. 

E.  H,  Oeorg^,  Samuel  H,  Sibley,  for  defendants. 

Pottle,  J.  1.  It  needs  little  argument  to  show  that  the  city 
is  not  liable  for  exemplary  or  punitive  damages  for  the  alleged 
conduct  of  its  oflBcers  in  desecrating  the  grave  and  disinterring  the 
remains  of  the  plaintifib'  father.  Even  if  authority  to  remove  the 
bodies  of  deceased  persons  from  their  resting  places  could  be  con- 
ferred upon  a  municipal  corporation  as  a  legitimate  exercise  of 
the  police  power,  the  General  Assembly  has  not  attempted  to  ex- 
pressly confer  such  authority  upon  the  City  of  Madison,  and  it 
will  not  be  implied  from  the  general  welfare  clause  in  the  city's 
charter,  or  from  the  authority,  granted  in  an  amendment  to  the 
charter,  to  own  and  regulate  cemeteries  and  interments  therein. 
Acts  1906,  p.  837.  The  alleged  conduct  of  the  members  of  the 
council  was  ultra  vires  and  wholly  beyond  the  scope  of  their  oflB- 
cial  duty.  The  trespass  was  not  the  result  of  an  exercise  of  cor- 
porate powers,  and  the  corporation  would  not  be  liable  even  though 
its  governing  body  commanded  the  performance  of  the  act.  In 
such  a  case  the  corporation  is  not  estopped  to  plead  the  want  of 
corporate  power.  The  rule  is  succinctly  stated  by  the  Supreme 
Court  as  follows:  "Where  an  act  is  done  by  the  officers  and  agents 
of  a  municipal  corporation,  which  is  within  the  corporate  power 
and  might  have  been  lawfully  accomplished  had  the  municipal 
authorities  proceeded  according  to  law,  the  corporation  will  be 
liable  for  the  consequences  of  an  act  of  such  officers  or  agents  pro- 
ceeding contrary  to  law  or  in  an  irregular  manner.  Aliter,  where 
the  act  complained  of  lies  wholly  outside  of  the  general  or  special 
powers  of  the  corporation."  Langley  v.  Augusta,  118  Oa,  590  (4), 
(45  S.  E.  486,  98  Am.  St.  B.  133).  See  also  Roughton  v.  At- 
lanta, 113  Oa.  948  (113  S.  E.  64)  ;  City  Council  of  Augusta  v. 
Machey,  113  Ga.  64  (38  S.  E.  339)  ;  Cray  v.  Griffin,  111  On,  361 
(36  S.  E.  792,  51  L.  E.  A.  131) ;  Civil  Code  (1910),  §§  893,  897; 
4  Dillon,  Mun.  Corp.  (5th  ed.),  §  1650  et  seq.  It  is  argued  that 
since  the  city  sold  the  cemetery  lot  and  thus  gave  colorable  au- 
thority to  the  grantee  to  remove  the  body  of  the  plaintiffs'  father, 
it  ought  to  be  liable  for  the  natural  consequences  of  its  act  in 
making  the  deed ;  but  this  position  is  not  tenable.  We  need  not 
discuss  the  question  whether  the  city  had  in  1893  power  under  its 
charter  to  lay  out  and  own  a  cemetery.    Certainly  the  mere  grant 
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of  an  easement  of  burial  in  a  cemetery  lot  would  not  make  the 
corporation  liable  for  exemplary'  or  punitive  damages  for  the  act 
of  the  grantee  or  of  officers  of  the  city  in  disinterring  and  remov- 
ing from  the  lot  the  remains  of  one  previously  buried  there.  No 
act  of  its  governing  body  could  make  it  liable  for  such  a  trespass. 
The  act  of  making  the  second  sale  of  the  lot  was  within  the  cor- 
porate power,  but  the  unlawful  trespass  was  not  so  connected  with, 
or  the  consequence  of,  the  lawful  act  as  to  render  the  city  liable 
for  the  tort.  Since  all  of  the  items  of  damage  claimed  were  trace- 
able to  and  grew  out  of  the  trespass  in  disinterring  and  removing 
the  body,  the  general  demurrer  of  the  city  was  rightly  sustained. 

2.  As  to  Butler,  the  petition  stated  a  case.  His  counsel  do  not 
contest  the  correctness  of  the  principle  decided  in  Jacobus  v.  Chil- 
dren of  Israel  107  Oa.  518  (33  S.  E.  853,  73  Am.  St.  K.  141), 
that  "one  who  is  the  owner  of  the  easement  of  burial  in  a  cem- 
etery lot,  or  who  is  rightfully  in  possession  of  the  same,  is  entitled 
to  recover  damages  from  any  one  who  wrongfully  enters  upon  such 
lot  and  disinters  the  remains  of  persons  buried  therein.*'  See,  also, 
Wright  v.  Hollywood  Cemetery  Corporation,  112  Ga,  884  (38  S. 
E.  94,  52  L.  B.  A.  621)  ;  L.  £  N  R,  Co.  v.  Wilson,  m  Oa.  62  (51 
S.  E.  24,  3  Ann.  Cas.  128) ;  Medical  College  v.  Rushing,  1  Ga.  App. 
468  (57  S.  E.  1083).  His  point  is  that  only  special  damages  are 
laid,  and  that,  there  being  no  claim  for  general  damages,  the 
petition  was  rightly  dismissed  as  to  Butler,  because  the  allegations 
are  not  sufficient  to  support  the  claim  for  exemplary  or  punitive 
damages.  See  Wright  v.  Smith,  128  Oa.  432  (57  S.  E.  684). 
The  authorities  cited  in  the  Jacobus  case  show  the  rule  to  be  that 
damages  may  be  recovered  where  the  act  of  disinterment  was  done 
either  wantonly  or  negligently.  Mere  negligence  will  authorize  the 
recovery  of  general  damages.  But  in  order  to  authorize  the  re- 
covery of  exemplary  damages,  it  must  appear  that  the  "injury  has 
been  wanton  and  malicious,  or  is  the  result  of  gross  negligence  or 
a  reckless  disregard  of  the  rights  of  others,  equivalent  to  an  in- 
tentional violation  of  them."  Jacobus  v.  Children  of  Israel,  supra. 
Where  there  are  aggravating  circumstances,  either  in  the  act  or  the 
intention,  punitive  damages  may  be  awarded.  Civil  Code  (1910), 
§  4503.  There  is  no  prayer  for  general  damages,  but  the  aver 
ments  sufficiently  state  a  case  entitling  plaintiffs  to  recover  exem- 
plary or  punitive  damages.     It  is  true  the  petition  does  not  allege 
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in  terms  that  the  act  was  wilfully  done;  but  it  does  allege  that 
Butler  himself,  as  mayor,  executed  the  deed  to  the  plaintiffs;  that 
he  and  others  ruthlessly  and  without  warrant  of  law  desecrated 
the  grave,  took  the  remains  therefrom,  placed  them  in  a  rough  box, 
and  "dumped"  them  into  a  hole  in  an  out-of-the-way  place;  that 
he  and  the  other  defendants  sold  and  delivered  possession  of  the  lot 
to  another  person,  who  interred  therein  the  body  of  a  stranger  to 
plaintiffs.  The  law  is  not  over-particular  about  what  a  thing  is  called. 
From  the  facts  pleaded  the  law  will  presume  that  the  act  was  wilful 
and  wanton,  and  done  with  a  reckless  disregard  of  the  riglits  of 
the  plaintiffs.  In  addition  to  this,  there  is  a  suflBcient  averment  of 
aggravating  circumstances,  both  in  the  act  and  in  the  intention, 
to  authorize  the  imposition  of  punitive  damages.  The  mere  ab- 
sence of  a  headstone  or  monument  would  not  excuse  the  desecration 
of  the  grave.  When  it  was  discovered,  no  matter  how,  that  a  hu- 
man body  had  been  interred  on  the  lot,  the  grave  should  have 
been  held  sacred  and  the  body  allowed  to  remain  undisturbed  in 
its  last  resting  place.  Certainly,  upon  discovery  of  the  grave,  the 
most  diligent  and  searching  inquiry  should  have  been  made,  to 
discover  ownership  of  the  lot  and  the  identity  of  the  person  whose 
remains  lay  buried  there.  N"or  would  the  mere  fact  of  the  apparent 
abandonment  of  the  lot  justify  the  ruthless  invasion  of  the  sacred 
precincts  of  the  grave.  Neglect  of  a  child,  though  never  so  gross, 
to  care  for  the  grave  of  his  parent  will  not  excuse  one  who  wan- 
tonly or  negligently  disinters  the  corpse  and  removes  it  elsewhere. 
The  law  recognizes  and  holds  sacred  that  respect  which  all  natural 
persons  are  presumed  to  have  for  the  memory  of  the  dead;  and 
when  the  feelings  of  a  child  have  been  wounded  in  the  manner  de- 
scribed in  the  petition,  damages  will  be  awarded.  We  have  no 
means  of  knowing  what  the  truth  is.  Of  course,  if  there  has  been 
an  honest  mistake,  and  no  malice  and  no  gross  negligence,  and 
no  such  reckless  disregard  of  the  rights  of  the  plaintiffs  as  would 
be  equivalent  to  an  intentional  violation  of  them,  they  would  not 
be  entitled  to  recover  exemplary  or  punitive  damages.  These  are 
questions  to  be  decided  upon  the  coming  in  of  the  evidence.  The 
defendant  has  not  been  heard.  If  the  real  truth  be  as  stated  in 
the  brief  of  his  counsel,  a  very  different  case  will  be  presented. 

3.     The  claim  for  compensation  for  the  value  of  the  lot  taken 
from  plaintiffs  was  demurred  to,  upon  the  ground  that,  as  the 
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plaintifb  still  own  the  lot,  they  can  not  recover  its  value.  Tortious 
deprivation  of  land,  where  the  owner  has  the  fee  in  the  soil,  will 
not  give  rise  to  an  action  sounding  in  tort,  to  recover  as  damages 
the  value  of  the  land ;  because  ejectment  lies  to  recover  the  land,  and 
a  double  recovery  of  the  land  and  its  value  would  not  be  allowable. 
But  where  an  easement  of  mere  right  of  user  has  been  destroyed, 
the  owner  can  not  maintain  ejectment.  Stewart  v.  Oarrett,  119 
6a.  386  (46  S.  E.  427,  64  L.  R.  A.  99, 100  Am.  St.  R.  179) ;  Powell, 
Actions  for  Land,  §  50.  His  only  remedy  is  in  tort,  where  the 
measure  of  damages  will  be  the  value  of  the  easement.  Here  the 
lot  remains,  but  the  body  of  a  stranger  to  plaintiffs  reposes  there. 
No  one  with  proper  respect  for  the  memory  of  a  deceased  loved  one 
would  care  to  lay  his  remains  beside  those  of  an  alien  in  blood. 
The  law  will  not  require  plaintiffs,  in  order  to  obtain  the  full  en- 
joyment of  their  easement  of  burial,  to  commit  an  act  similar  to 
that  which  the  defendants  are  alleged  to  have  performed.  Their 
easement  is  lost  to  them,  as  they  say,  by  the  conduct  of  the  de- 
fendants. The  plaintiffs  bought  and  paid  for  the  lot,  and  those 
who  wrongfully  deprived  them  of  their  right  to  its  full  and  com- 
plete enjoyment  ought  to  pay  whatever  the  easement  may  be 
shown  to  have  been  worth  at  its  fair  market  value.  Of  course,  if 
Butler  was  in  no  way  concerned  with  the  interment  of  the  body 
of  the  stranger  to  the  plaintiffs,  this  item  of  damage  could  not  be 
recovered  from  him. 

4.  The  defendants  specially  demurred  to  the  claim  for  the  cost 
of  reinterment  of  the  body  of  the  plaintiffs'  father,  upon  the  ground 
that  it  was  not  alleged  that  the  plaintiffs  actually  expended  the 
amount  sued  for.  If  the  plaintiffs  did  not  themselves  incur  this 
expense,  they  can  not  recover  for  these  items,  but  we  think  the 
petition  sufficiently  alleges  that  they  did  so.  The  averment  that 
defendants  are  indebted  to  plaintiffs  for  the  "expense  of  another 
lot,"  in  the  sum  of  $100,  and  for  the  "cost  of  coffin,  grave,  and  re- 
interring  the  remains  of  their  father"  at  an  "expense  of  $125.00," 
is  equivalent  to  an  allegation  that  plaintiffs  incurred  the  expense 
claimed. 

5.  There  was  no  misjoinder  of  causes  o*  action.  There  was 
but  one  cause  of  action  alleged,  namely,  the  wrongful  disinterment 
of  the  dead  body;  and  the  several  items  of  damage  sought  to  be 
recovered  relate  to  different  elements  growing  out  of.  and  conae- 


Digitized  by  VjOOQ IC 


App.]  MARCH  TERM,  1912.  851 

quent  upon  the  tort.  The  allegation  in  reference  to  the  continuance 
of  the  tort  was  simply  an  averment  that  plaint i  fife'  feelings  were 
still  wounded  and  they  continued  to  suffer  mortification  and  hu- 
miliation. If  the  facts  stated  in  the  petition  be  true,  time  will 
never  wholly  heal  the  wounded  feelings  of  the  children  of  him 
whose  grave  was  desecrated  in  the  manner  described  in  the  petition. 
The  demurrer  of  course  admits  these  facts. 

The  judgment  will  be  affirmed  in  so  far  as  it  dismissed  the 
petition  as  to  the  city,  but  reversed  in  so  far  as  it  sustained  the 
demurrer  filed  by  Butler. 

Judgment  affirmed  in  part,  and  in  part  reversed. 


4001.     Carter  et  ai,  v.  The  State. 

Hill,  C.  J.  1.  To  ask  the  counsel  engaged  in  the  trial  of  a  criminal  case, 
in  the  hearing  of  the  jury,  if  they  will  consent  to  a  separation  of  the 
jury  pending  the  trial,  is  bad  practice ;  its  tendency  being  to  deprive  one 
or  the  other  of  the  parties  of  the  free  exercise  of  his  will  or  judgment 
on  the  subject.  If,  however,  counsel  for  the  State  and  counsel  for  the 
accused  both  consent  to  the  separation,  the  latter  will  not  be  heard  to 
move  for  a  mistrial  on  the  following  morning,  when  the  jury  reas- 
sembles, on  the  ground  that  the  request  made  by  the  judge  before  the 
jury  was  an  improper  coercion  of  counsel's  will,  and  deprived  him  of  the 
free  exercise  of  his  judgment,  and  prevented  the  accused  from  having  a 
fair  and  impartial  trial.  Sullivan  v.  Padroaa,  122  Oa,  339  <50  S.  E. 
142) ;  O'Dell  v.  State,  120  Oa.  152  (47  S.  E.  577). 

2.  No  material  error  of  law  appears  in  the  conduct  of  the  trial,  though 
some  of  the  excerpts  from  the  charge  of  the  court,  to  which  exception 
is  taken,  are  not  entirely  satisfactory.  The  case  on  the  facts  is  very 
weak,  but  there  is  some  slight  evidence  to  sustain  the  verdict,  and  this 
court  can  not  interfere.  Judgment  affirmed. 

Decided  April  2,  1912. 

Accusation  of  assault  and  battery;  from  city  court  of  Millen — 

Judge  Milton.    January  17,  1912. 

James  B,  Thomas,  for  plaintiffs  in  error, 

S,  F,  Memory,  solicitor,  contra. 
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3327.     TAYLOR  et  al.  trustees,  v.  MATTHEWS  et  al. 

1.  The  trustees  of  the  school  districts  created  under  the  provisions  of 
§  1531  of  the  Political  Code  (1ft  10)  are  empowered  to  make  contracts 
in  relation  to  school  matters,  and  to  acquire  and  hold  any  other  prop- 
erty for  school  purposes,  and  are  invested  with  capacity  to  sue  and  be 
sued,  where  their  rights  or  liabilities  as  school  trustees  are  involved. 

2.  In  the  absence  of  express  legislation  to  the  contrary,  sound  public  policy 
requires  that  the  exercise  by  the  board  of  trustees  of  a  school  district 
of  its  discretion  as  to  the  expenditure  of  funds  raised  by  taxes  from 
the  citizens  of  the  district  for  educational  purposes  should  not  be  in- 
terfered with  or  controlled,  unless  there  is  a  manifest  abuse  of  discre- 
tion, or  an  expenditure  of  the  funds  for  some  purpose  wholly  dis- 
connected therefrom. 

3.  School  funds  derived  from  local  taxation  within  a  school  district  may 
properly  be  expended  by  the  trustees  of  the  district  in  protecting  or 
preserving  the  right  of  local  taxation  for  educational  purposes,  by  the 
employment  of  an  attorney,  or  in  other  legitimate  expenses,  necessary 
for  presenting  their  rights  in  the  adjudication  of  the  case. 

4.  It  is  within  the  power  of  trustees  of  any  school  district  in  this  State 
to  provide  means  by  which  all  children  of  school  age  in  that  district 
may  receive  the  benefit  of  the  school  fund  belonging  to  the  district. 
And  to  that  end  they  may  either  contract  with  the  trustees  of  an  ad- 
joining school  district  for  the  payment  of  the  tuition  of  non-resident 
pupils  to  themselves,  or  agree  to  pay  to  the  trustees  of  an  adjoining 
school  district,  whether  in  the  same  or  in  an  adjoining  county,  the 
tuition  of  resident  pupils  -^^len  they  determine  that  these  pupils  can 
more  advantageously  or  conveniently  attend  the  school  of  the  adjoin- 
ing district  than  the  school  of  the  district  in  which  they  reside. 

5.  The  title  to  public-school  money  paid  into  the  hands  of  trustees  of  a 
school  district  while  local  taxation  for  school  purposes  was  in  force  is 
unaffected  by  the  fact  that  the  local-tax  law  was  thereafter  repealed 
or  abolished  by  the  provisions  of  S  1536  of  the  Political  Code  (1910). 

6.  The  judgment  was  authorized  by  the  evidence. 

Action  on  bond;  from  city  court  of  CarroUton — Judge  Beall. 
March  14,  1911. 

Taylor  and  Brooks,  as  trustees  of  Wesley  Chapel  school  district 
in  Carroll  county  sued  Matthews  as  principal,  and  Griffin  as  surety, 
on  a  bond  given  by  Matthews  as  treasurer  of  a  former  board  of 
trustees  of  the  school  district.  The  petition  alleged  a  breach  of  the 
bond,  and  a  consequent  indebtedness  to  the  petitioners  as  trustees, 
in  the  sum  of  $106.35,  with  interest,  by  reason  of  the  fact  that 
Matthews,  as  treasurer,  had  failed  to  turn  over  to  his  successor 
in  office,  or  fully  account  for,  that  amount  of  the  funds  entrusted 
to  him.  It  alleged  that  the  sum  sued  for  was  paid  out  illegally, 
in  that  Matthews  paid  from  the  school  fund  $50  to  an  attorney,  as 
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a  fee  foi  resisting  proposed  legislation  affecting  Wesley  Chapel 
school  district,  $6.35  for  railroad  fare  and  expenses  of  certain  per- 
sons coming  to  Atlanta  to  resist  the  proposed  legislation,  and  $50 
to  a  teacher  whose  school  was  in  Paulding  county,  for  teaching 
children  who  resided  in  Wesley  Chapel  school  district.  The  bond 
of  Matthews  as  treasurer  contained  the  condition  that,  "whereas 
the  said  obligees  [J.  W.  Brooks,  W.  E  Smith,  and  G.  S.  Matthews, 
as  trustees  of  the  Wesley  Chapel  local-tax  school  district]  elected 
said  Matthews,  principal,  treasurer  of  said  board  of  trustees,  now, 
should  he  fully  discharge  the  duties  of  said  office  and  faithfully 
account  to  said  obligees  for  all  funds  coming  into  his  hands  as 
treasurer,  and  return  such  as  may  be  in  hand  when  his  term  expires 
to  his  successor,  then  this  bond  to  be  void,  otherwise  of  full  force 
and  effect/^ 

Matthews  pleaded  that  he  had  fully  discharged  his  duties  as 
treasurer,  and  had  fully  accounted  to  the  proper  authorities  for  all 
money  received.  He  admitted  the  payment  of  the  attomey^s  fee  of 
$50,  and  defended  upon  the  ground  that  the  payment  was  in  pur- 
suance of  a  contract  made  with  the  attorney  by  his  associates  and 
himself  as  trustees,  under  the  following  circumstances:  "The 
people  of  said  district  had  voted  the  local-tax  law  in,  and  the 
trustees  had  successfully  resisted  their  efforts  to  set  aside  the  law 
in  the  courts,  by  securing  a  decision  in  favor  of  the  school  in  the 
Supreme  Court,  Mr.  Holderness  being  of  counsel  for  said  trustees 
in  said  litigation ;  and  the  movants  in  said  litigation  then  proposed 
to  have  passed  by  the  Georgia  legislature  a  local  bill,  which  was 
drafted  and  presented  to  the  proper  committee,  abolishing  the 
school  district,  and  he  was  employed  by  the  board  to  make  an 
argument  on  the  constitutionality  of  said  bill  before  a  house  com- 
mittee. The  committee  took  the  view  he  presented  and  killed  the 
bill.'*  As  to  the  payment  of  the  $6.35  the  defendants  pleaded, 
that  "the  trustees  thought  that  said  legislation  was  vicious.  They 
knew  that  quite  a  number  of  people  would  testify  before  said  com- 
mittee in  favor  of  the  bill.  Therefore  it  was  suggested  by  the 
board  that  Mr.  Matthews,  Mr.  Smith,  and  Professor  Ira  Williams 
should  also  appear  before  said  committee,  which  they  did,  and  the 
actual  expenses  of  said  trip  be  charged ;  all  of  which  was  in  the  in- 
terest of  the  school  as  they  conceived  it.  After  the  killing  of  the 
bill  the  defendant  Matthews  was  directed  by  the  president  of  the 
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board  to  issue  a  draft  in  favor  of  Mr.  Holdemess^  and  to  issue  a 
draft  covering  the  expenses  of  the  said  parties  who  testified  before 
said  committee.  They  plead  and  insist  that  the  same  was  in 
the  interest  of  the  school  and  insist  that  they  had  a  legal  right  to 
make  such  an  expenditure  for  the  protection  of  the  school  interests 
of  said  district."  The  defendants  admitted  also  that  Matthews 
paid  $50  to  J.  R.  Cole,  teacher  of  the  county  of  Paulding,  in  settle- 
ment of  the  tuition  of  children  living  in  Wesley  Chapel  school 
district  who  attended  the  Cole  school,  but  pleaded,  as  justification 
of  his  action,  that  he  was  instructed  by  the  county  board  of  edu- 
cation of  Carroll  county  to  make  the  payment.  It  was  further 
pleaded  that  at  the  time  a  settlement  was  demanded  of  Matthews 
by  Taylor,  one  of  the  plaintiff  trustees,  an  election  had  been  held 
which  had  resulted  against  local  taxation,  the  election  being  held 
in  December,  1909,  and  Taylor  not  being  commissioned  by  the 
county  board  of  education  until  January  6,  1910;  also  that  after 
the  repeal  of  the  local-tax  law  the  trustees  of  the  school  district 
had  no  right  to  receive  the  funds  in  the  hands  of  Matthews,  but 
that  the  county  board  of  education  of  Carroll  county  alone  had 
the  right  to  receive  the  funds  in  his  hands,  and  that  Matthews 
made  a  full  and  complete  settlement  with  the  county  board.  It 
was  also  pleaded  that  before  making  the  settlement  with  the  county 
board  of  education  Matthews  consulted  the  attorney-general  and 
the  State  school  commissioner,  and  was  directed  to  settle  with  the 
county  board  of  education  of  Carroll  county,  and  required  by  law 
not  to  settle  with  Taylor,  and  that  in  the  settlement  with  the 
county  board  the  autliority  of  tlie  trustees  of  the  school  district  to 
employ  counsel  and  send  witnesses  before  the  legislative  commit- 
tee to  testify  in  behalf  of  the  school  was  recognized. 

The  bond  signed  by  Matthews  was  put  in  evidence,  and  the  case 
was  submitted  to  the  decision  of  the  trial  judge,  without  the  in- 
tervention of  a  jury,  upon  the  following  agreed  statement  of  facts: 

"Plaintiffs  in  this  case  are  the  only  trustees  of  Wesley  Chapel 
school  district  in  said  county.  J.  P.  Brooks  was  elected  and  quali- 
fied as  such  trustee  in  December,  1908;  W.  A.  Taylor  was  elected 
in  December,  1909,  and  qualified  in  February,  1910.  J.  F.  Brooks 
succeeded  J.  W.  Brooks  as  trustee.  Taylor  succeeded  G.  S.  Mat- 
thews. W.  E.  Smith  was  third  trustee  and  resigned  after  Taylor 
qualified.     No  successor  has  been  elected.     On  December  18,  1907, 


Digitized  by  VjOOQ IC 


App.]  TAYIX)R  r.  MATTHKWS.  355 

J.  W.  Brooks,  G.  S.  Matthews,  and  W.  E.  Smith  were  trustees 
of  said  local  school  district.  Previous  thereto  said  Matthews  was 
elected  secretary  and  treasurer  of  said  board,  and  executed  and  de- 
livered the  bond  sued  on  on  December  12,  1907,  with  M.  E.  Griffin 
as  security.  On  July  27,  1908,  said  Matthews  paid  out  of  the 
funds  in  his  hands,  as  secretary  and  treasurer,  $6.35,  railroad  fare 
to  Atlanta  and  return,  for  three  men  to  testify  before  a  house 
committee  in  behalf  of  tlie  school,  in  resisting  a  local  bill  affecting 
said  school  district,  looking  to  the  abolishment  of  local  tax;  also, 
March  11,  1909,  paid  S.  Holdemess  out  of  said  funds  $50,  for 
appearing  before  said  legislative  committee  in  opposition  to  said 
local  bill,  he  having  advised  that  said  local  bill  was  unconstitu- 
tional. The  bill  did  not  pass.  On  January  3,  1910,  said  Matthews, 
as  said  treasurer,  paid  out  of  said  fund  to  J.  R.  Cole,  a  teacher  of 
Paulding  county,  $50,  for  teaching  the  pupils  of  Wesley  Chapel 
school  district  attending  said  Cole's  school  in  Paulding  county,  in 
pursuance  of  the  following  order  of  the  county  board  of  education : 
'December  28,  1908.  The  trustees  of  Wesley  Chapel  local-tax 
school  district  and  some  of  the  citizens  of  said  district  appeared 
before  the  board,  asking  that  this  board  relieve  the  situation  in  said 
district  by  cutting  the  lines  in  said  district  or  recommending  the 
pavnng  of  teachers  in  other  contiguous  schools  the  pro  rata  part  of 
the  school  fund  for  said  pupils,  or  the  location  of  another  school 
in  said  district.  Upon  consideration  this  board  of  education  rec- 
ommend that  the  local  trustees  of  Wesley  Chapel  local  district 
transfer  such  pupils  as  are  too  inconveniently  situated  to  attend 
the  Wesley  Chapel  school  to  such  other  schools  as  they  may  see 
proper,  paying  for  same  out  of  the  appropriations  made  by  the 
board  of  education  to  said  district  and  out  of  the  local  tax  col- 
lected in  said  district.'  The  $6.35  above  referred  to  was  paid  by 
order  of  the  majority  of  the  local  board  of  trustees,  J.  W.  Brooks 
being  absent.  The  said  $50  paid  S.  Holdemess  was  paid  in  pursu- 
ance of  a  contract  made  by  a  majority  of  the  local  board  of  trustees, 
Brooks  not  being  present.  On  the  1st  day  of  February,  1910,  J.  F. 
Brooks  as  treasurer  of  said  local  board,  demanded  the  aforesaid 
sums  of  money  of  said  G.  S.  Matthews,  and  he  refused  to  pay  the 
same  to  him.  Prior  to  said  demand  said  J.  F.  Brooks  had  been  elected 
secretary  and  treasurer,  and  qualified  as  such  by  giving  bond.  On 
December  7,  1909,  there  was  an  election  held  in  said  district  on 
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the  question  as  to  whether  or  not  local  tax  should  continue  or  be 
abolished,  which  resulted  in  the  abolition  of  local  tax  for  said  dis- 
trict. On  the  irth  of  February,  1910,  the  board  of  education  of 
Carroll  county  autiiorized  the  county  school  commissioner  to  have 
a  settlement  with  G.  S.  Mattliews,  treasurer  of  said  local-tax  school 
district,  and  to  take  charge  of  such  funds  as  may  be  in  his  hands 
as  such  treasurer,  and  also  to  receive  as  such  county  school  com- 
missioner such  funds  as  may  be  in  the  hands  of  M.  E.  GriflBn,  tax 
collector,  of  local  tax  collected  by  him  and  now  in  his  hands;  this 
action  taken  in  pursuance  of  a  ruling  of  the  attorney-general.  On 
February  26,  1910,  in  pursuance  of  said  action  of  said  county  board 
of  education,  J.  S.  Travis,  as  county  school  commissioner,  had  a 
settlement  with  the  said  G.  S.  Matthews,  as  said  treasurer,  and 
approved  his  accounts,  paying  out  said  items,  receiving  from  him 
$63.47,  and  receipting  him  in  full  for  all  funds  in  his  hands  as 
treasurer.^^ 

The  court  rendered  judgment  in  favor  of  the  defendants,  and  the 
plaintiffs  assign  error  upon  the  judgment. 

W.  F.  Brown,  C,  E,  Roop,  for  plaintiffs. 

S,  Holderness,  for  defendants. 

EussELL,  J.     (After  stating  the  foregoing  facts.) 

1.  Under  the  pleadings  and  the  evidence,  the  first  question 
which  arises  is  as  to  the  power  of  the  trustees  of  a  school 
district,  and  especially  as  to  their  power  and  authority  to  bring 
a  suit.  We  deal  with  this  phase  of  the  case  first,  because  the  de- 
fendants in  their  plea  question  the  right  of  the  present  trustees  to 
pursue  the  instant  action,  and  also  because  it  seems  to  us  that  if  the 
trustees  of  the  school  districts,  provided  for  by  law,  can  employ 
counsel  and  maintain  an  action  brought  upon  a  breach  of  their 
treasurer's  bond,  perhaps  the  trustees  of  the  same  district  would 
be  authorized,  in  their  discretion,  to  employ  counsel  to  invoke  the 
protection  of  their  rights  in  another  proceeding  and  in  a  different 
forum,  and  even  to  appear  before  a  legislative  committee  in  op- 
position to  proposed  legislation  directly  affecting  the  trust  with 
the  preservation  and  administration  of  which  the  trustees  are 
charged.  By  tlie  terms  of  the  Political  Code  (1910),  §§  1531, 
1532,  1533,  provision  is  made  for  the  creation  of  school  districts, 
into  which  the  law  requires  each  county  to  be  subdivided;  for  the 
election  of  three  trustees  for  each  school  district,  and  for  the 
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election  of  a  secretary  and  treasurer,  who  must  be  a  member;  and 
§  1537  prescribes  the  powers  and  duties  of  the  trustees  and  of  the 
secretary.  Some  of  the  duties  of  the  trustees  are  specifically  de- 
fined in  the  code,  but  many  of  their  duties  and  powers  must  be 
implied  from  the  nature  of  the  office  and  the  trust  imposed  upon 
them.  In  the  absence  of  an  express  definition  of  their  powers, 
or  of  any  limitation  upon  them  in  the  statute,  it  must  be  assumed 
that  there  is  an  implied  grant  of  enough  power  to  enable  these 
trustees  to  discharge  the  duties  and  effectuate  the  trust  imposed 
upon  them.  This  view  has  been  taken  in  other  jurisdictions.  The 
trustees  of  school  districts  are  generally  vested  with  the  power 
of  making  contracts  in  relation  to  school  matters.  They  have 
been  empowered  by  statute,  in  this  State,  to  borrow  money  for 
certain  purposes,  and  usually  they  have  power  to  acquire  and  hold 
land  and  other  property  for  school  purposes,  and  are  invested  with 
capacity  to  sue  and  be  sued,  where  the  rights  of  their  trust  are 
involved.  25  Am.  &  Eng.  Enc.  Law  (2d  ed.),  44,  45,  and  citations. 
We  may  remark,  in  passing,  that  the  right  of  the  plaintiffs  to 
bring  the  present  suit  depends  upon  the  assertion  of  this  principle. 
2.  It  is  apparent,  from  consideration  of  the  various  sections  of 
the  code  which  deal  with  the  organization  and  administration  of 
our  public-school  system  that  it  was  the  intention  of  the  legislature 
to  deal  with  the  subject  in  a  broad,  general  way,  leaving  matters 
of  detail  largely  to  the  discretion  of  those  specially  charged  with 
the  conduct  of  our  public-school  system.  (See  Political  Code 
(1910),  title  11,  chapter  4,  article  9,  which  article  deals  with  the 
formation  of  school  districts,  the  election  of  trustees,  and  the  levy 
of  local  tax  for  public  schools,  both  by  counties  and  by  school  dis- 
tricts.) It  is  declared,  in  §  1545,  that  "it  is  the  purpose  and  spirit 
of  this  Article  to  encourage  individual  action  and  local  self-help  upon 
the  part  of  the  school  districts,"  but  "it  is  expressly  understood 
that  the  general  school  laws  of  this  State  as  administered  by  the 
county  board  of  education  shall  be  observed."  We  apprehend  this 
section  to  mean  that  as  the  countv  board  of  education  is  subordi- 
nate to  the  State  board  of  education  and  to  the  State  commissioner 
of  education,  who  is  its  chief  executive  oflBcer,  so  the  authorities  of 
a  school  district  laid  out  according  to  law  are  to  be  subordinate  to 
the  regulations  of  the  county  board  of  education,  and,  nevertheless, 
individual  action  and  local  self-help  on  the  part  of  the  school  dis- 
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trict  is  to  be  given  the  fullest  recognition  by  those  charged  with 
administration  of  our  public-school  system  who  are  superior  in  au- 
thority to  the  school-district  authorities.  Naturally  this  wotild  call 
for  an  application  of  very  liberal  rules  when  the  exercise  of  the  dis- 
cretion of  the  local  board  in  the  expenditure  of  the  funds  entrusted 
to  them  is  to  be  reviewed.  Of  course,  the  expenditure  of  school 
money  for  any  purposes  foreign  to  the  school  and  not  connected 
with  its  maintenance  would  be  contrary  to  law.  On  the  other  hand, 
occasions  might  arise  in  which  the  interest  of  the  school  would  be 
Bubserved  by  the  use  of  a  portion  of  its  funds  for  other  purposes 
than  the  mere  payment  of  its  teachers  or  even  the  building  or 
repairing  of  school  houses.  The  safety  of  funds  already  in  hand 
might  be  involved,  or  the  power  to  raise  any  funds  in  the  future 
might  be  threatened.  In  such  case  it  can  not  be  said  that  any 
expense  necessary  to  preserve  unimpaired  the  trust  delegated  could 
not  be  properly  made  by  the  school  trustees  from  the  school  funds. 
To  hold  otherwise  would  be  to  say  that  in  a  supposable  case  those 
who  are  charged  with  the  administration  of  the  school  interest  of 
a  school  district  must  stand  idly  by  and  lose  all,  for  want  of  power 
to  save  their  rights  by  the  use  of  those  means  which  must  be  em- 
ployed by  others  under  similar  circumstances.  In  the  absence  of 
express  legislation  to  the  contrary,  sound  public  policy  requires  that 
the  exercise  by  the  board  of  trustees  of  a  school  district  of  its  dis- 
cretion as  to  the  expenditure  of  the  funds  raised  by  taxes  from  the 
citizens  of  the  district  should  not  be  controlled  or  interfered  with, 
unless  there  is  a  manifest  abuse  of  discretion,  or  unless  funds  raised 
by  taxation  for  educational  purposes  are  expended  for  some  purpose 
wholly  disconnected  therefrom. 

3.  It  would  seem  to  be  implied,  from  the  language  used  in 
§  1547,  that  it  is  the  policy  of  the  State  to  encourage  individual 
action  and  local  self-help  in  the  school  districts;  and  this  can 
best  be  done  by  allowing  the  greatest  possible  freedom  of  action 
on  the  part  of  the  local  trustees,  especially  in  the  expenditure  of 
funds  raised  by  local  taxation.  It  would  seem  to  be  in  consonance 
with  the  spirit  of  our  institutions  to  allow  the  chosen  representa- 
tives of  those  who  paid  the  local  tax  to  control  the  disposition  of 
the  funds,  with  the  single  reservation  that  the  money  thus  raised 
by  taxation  must  be  expended  in  the  maintenance  of  a  local  school 
for  whose  support  it  was  designed  by  the  voters.     It  is  true  that 
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public-school  money  is  a  trast  fund,  and  can  not  be  applied  except 
for  educational  purposes,  but  it  would  never  do  to  give  so  strict  a 
construction  to  this  language  as  to  confine  the  expenditure  to  the 
payment  of  teachers,  and  nothing  else.  All  language  is  to  be  given 
a  construction  which  will  effectuate  the  purpose  sought  to  be  ac- 
complished; and  so,  while  money  raised  for  the  maintenance  of  a 
public  school  may  in  one  sense  be  said  to  be  money  raised  for  educa- 
tional purposes,  it  is  not  raised  for  all  educational  purposes, 
but  only  for  the  benefit  of  pupils  in  strictly  public  or  common 
schools.  Public-school  funds  can  not  be  expended  for  the  sup- 
port of  a  strictly  private  school,— that  is,  a  school  from  which 
children  legally  entitled  to  enjoy  the  benefits  of  the  public-school 
fund  may  be  excluded.  But  while  the  expenditure  of  public- 
school  funds  is  confined  to  public  schools,  we  are  of  the  opinion 
that  in  the  conduct  of  the  public  schools  the  proper  authorities 
(such  as  the  trustees  of  a  school  district)  may,  in  their 
discretion,  make  any  expenditure  of  the  funds  which  is  ab- 
solutely necessary  for  the  proper  maintenance  of  the  school  en- 
trusted to  their  charge.'  They  might  properly  expend  a  portion 
of  the  money  in  repairing  or  improving  the  school  building,  or  in 
fitting  it  with  proper  appliances  and  conveniences.  They  might 
insure  the  school  property  against  loss  by  fire,  and  pay  the  pre- 
mium from  the  school  fund.  By  a  parity  of  reasoning  we  have 
no  hesitation  in  holding  that  funds  derived  from  local  taxation 
within  a  school  district  may  properly  be  expended  by  the  trustees 
of  the  district  in  protecting  or  preserving  the  right  of  local  taxation 
for  educational  purposes,  by  the  employment  of  an  attorney,  or  in 
other  legitimate  expenses  necessary  for  presenting  their  rights  in 
the  adjudication  of  the  case.  This  ruling  disposes  of  the  alleged 
breach  of  the  bond  in  the  payment  of  the  attorney's  fee  and  of 
traveling  expenses  of  witnesses  before  the  legislative  committee. 
The  trustees  of  Wesley  Chapel  school  district  contracted  to 
pay  the  attorney's  fees  and  the  expenses  of  the  witnesses.  They 
had  the  right  to  make  the  contract  if  the  expenditure  wa«  necessary, 
and,  according  to  the  evidence  in  the  record,  the  trial  judge  was 
authorized  to  conclude  that  the  expenditure  was  necessary. 

4.  Regardless  of  the  authorization  of  the  county  board  of  educa- 
tion, and  the  settlement  with  the  county  school  commissioner,  the 
treasurer  was  authorized,  upon  the  order  of  the  trustees  of  the 
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school  district,  to  pay  the  tuition  of  those  children  of  school  age 
residing  in  Wesley  Chapel  school  district  who  attended  the  school 
in  Paulding  county.  As  provided  in  §  1537  of  the  Political  Code, 
the  trustees  have  the  right  to  fix  the  tuition  for  non-resident 
pupils.  The  power  of  fixing  the  rate  of  tuition  for  pupils  not  re- 
siding in  the  district  naturally  implies  the  power  of  the  trustees 
of  the  district  in  which  the  non-resident  pupils  reside  to  agree, 
upon  their  part,  to  pay  this  tuition ;  because  each  child  of  school 
age  (with  some  exceptions)  is  equally  entitled  to  receive  the  benefit 
of  the  common-school  fund  apportioned  by  the  State.  It  would 
be  mockery  to  hold  that  the  law,  while  devolving  upon  trustees 
of  the  common  schools  the  solemn  and  responsible  duty  of  provid- 
ing means  for  the  education  of  children  of  school  age  within  their 
district,  denies  them  the  power  to  perform  this  duty.  It  is  within 
the  power  of  trustees  of  any  school  district  in  this  State  to  provide 
means  by  which  all  children  of  school  age  in  every  school  district 
may  receive  the  benefit  of  the  school  fund  belonging  to  that  district. 
And  to  that  end  the  trustees  may  either  contract  with  the  trustees 
of  an  adjoining  school  district  for  the  payment  of  the  tuition  of 
non-resident  pupils  to  themselves,  or  may  agree  to  pay  to  the 
trustees  of  an  adjoining  school  district,  whether  in  the  same  or  in 
an  adjoining  county,  the  tuition  of  resident  pupite  when  they  de- 
termine that  these  pupils  can  more  advantageously  or  conveniently 
attend  the  school  of  the  adjoining  district  than  the  school  of  the 
district  in  which  they  reside. 

5.  The  point  is  raised  by  the  plaintiffs  in  error  that  upon  the 
repeal  of  the  local-tax  law  in  Wesley  Chapel  school  district,  it  was 
the  duty  of  Matthews,  as  treasurer  of  the  local  board  of  trustees, 
to  pay  over  any  funds  in  his  hands  to  his  successor  as  treasurer 
of  the  local  board  of  trustees,  and  not  to  the  county  school  commis- 
sioner. We  think  this  position  is  well  taken;  but  it  does  not  affect 
the  decision  of  the  case,  for  the  suit  in  the  present  instance  does 
not  declare  a  breach  of  the  bond,  except  in  the  three  payments  to 
which  we  have  referred;  and,  consequently,  any  payment  made  by 
Matthews  to  the  county  commissioner  in  settlement  of  his  accounts 
is  not  involved.  The  only  questions  raised  are  as  to  the  validity  of 
the  payment  of  the  attorney's  fees,  the  expenses  of  the  witnesses,  and 
the  payment  of  the  tuition  of  pupils,  entitled  to  the  benefit  of  the 
school  fund  in  Wesley  Chapel  district,  to  a  school  in  an  adjoining 
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county.  The  title  to  public-school  money  paid  into  the  hands  of 
trustees  of  a  school  district  wliile  local  taxation  for  school  purposes 
was  in  force  is  unaffected  by  the  fact  that  the  local-tax  law  was 
thereafter  repealed  or  abolished  by  the  provisions  of  §  1536  of  the 
Political  Code  (1910).  The  repeal  of  the  local  tax  in  Wesley 
Chapel  school  district  did  not  abolish  the  office  of  treasurer  of  the 
board  of  trustees  of  that  school  district ;  and,  by  liis  bond,  Matthews 
was  bound  to  pay  over  any  funds  in  his  hands  to  his  successor  in 
office;  and  if  he  paid  anything  to  the  county  commissioner,  the  pay- 
ment would  see^n  to  be  unauthorized.  Certainly,  if  any  of  the 
funds  paid  by  him  to  the  county  commissioner  had  been  raised  by 
local  taxation  and  paid  by  the  taxpayers  of  Wesley  Chapel  school 
district,  they  should  have  been  expended  solely  for  the  benefit  of 
that  school;  but  the  present  suit  is  not  brought  to  necover  any 
money  paid  out  by  Matthews  as  treasurer,  other  than  the  three  items 
enumerated  above.  As  to  this,  the  payment  in  each  instance  was 
authorized  by  the  local  board  of  trustees,  and,  therefore,  tlie  prin- 
cipal sum  of  $106.35,  sued  for,  was  properly  accounted  for,  ac- 
cording to  the  terms  of  the  bond,  and,  having  been  legally  expended 
by  him,  could  not  be  paid  over  to  his  successor. 

6.  The  judgment  of  the  court  below,  under  our  view  of  the 
law,  was  required  by  the  evidence.  The  payment  of  each  of  the 
sums  expended  by  the  treasurer  was  authorized  by  the  trustees  of 
the  school  district,  and,  as  the  spending  of  tlie  money  was  necessary 
in  the  proper  administration  and  preservation  of  the  school  fund 
with  which  the  trustees  were  charged,  it  is  needless  to  determine 
how  far  the  mere  order  of  the  majority  of  the  board  of  trustees 
would  have  protected  the  treasurer  in  making  the  payments,  if  they 
had  been  less  closely  connected  with  the  proper  maintenance  and 
improvement  of  the  educational  facilities  of  the  school  district. 
Judgment  affirmed.    PoWe,  J.,  not  presiding. 
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ABANDONMENT.    See  Criminal  Law. 

ABATEMENT.     See   Pleading;  Judgment. 

ABSENCE.     See  Continuance:  Judge:  lAmitatianM. 

ACCEPTANCE.     See  Sale. 

ACCESSORY.     See  Criminal  Law. 

ACCIDENT.     See  Charge  of  Court;  Master  and  Servant;  NegUgenoe. 

ACCORD  AND  SATISFACTION. 

Demurrer  sustained   as  to  petition   disclosing  executed  compromise  of 

cause  of  action.     Taylor  v.  Knowlea,  588. 
Partial;  distinct  demands  arising  under  entire  contract,  settled  without 
affecting  the  others.     National  Duck  Mills  v.  Catlin,  240. 
ACCOUNT— OPEN. 

Defense;   requisites  of  answer  to  suit  on  verified  account.     Niw  v.  Bru- 

tony    278. 
Defense  to  justice's  court  suit  on  verified  account,  too  late,  after  judg- 
ment;   dismissal  of  appeal,  proper.     Draper  v.   Burr  Mfg.  Co. 
321. 
Evidence  as  to  genuineness  of  account  received  through  mail^     Nat.  Pro- 
duce Co.  V.  Cairo  Melon  Growers  Asso.  338. 
Interest;   judgment  for,  from  date  when  account  became  due,  properly 
entered    on    verdict   for    principal    "and   interest."     Thomas   v. 
Montioello   Vehicle  Co.  260. 
ACCUSATION.     See  Criminal  Law;  Slander. 

ACTION.     See   Amendment;   Limitations:    Parties;   Pleading;   Process. 
Agreement,  not  enlarge  essentials  of  trover  suit.     McCord  v.  Hill,  254. 
Ambiguous.     See  catchword  "Construction,"  infra. 
Arbitration,  as  condition  precedent  to,  under  contract.    Farmers  Oil  Co. 

v.  Sou.  Refining  Co.  415-16. 
Cause  of  action.     See  Amendment. 

Construction  of,  whether  ex  contractu  or  ex  delicto;  rule  that  construc- 
tion   favorable   to   jurisdiction   should   be   adopted,    in   case   of 
doubt.     Fine  v.  So.  Express  Co.   161. 
Conversion,   action    for.     See   Trover. 

Deceit,  action  for,  on  account  of  representation  to  obtain  credit  for  an- 
other, not  maintainable,  unless  the  representation  was  in  writ- 
ing and  signed.  Smith  v.  Jewetty  294. 
Demand  before  suit,  when  unnecessary,  in  trover.  Hicks  v.  Moyer,  488; 
Citizens  Bank  v.  PeepleSy  705.  Demand  as  prerequisite  to  lien 
foreclosure;  not  dispensed  with  by  defendant's  testimony  that 
if  made,  it  would  have  been  refused.  Hutson  v.  Sutton,  844. 
See  Municipal  Corporation;  Telegraph  Company,  catchword 
-Notice." 
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A(  TIOX — continued. 

Election  l)etweeii  allegations  of  negligence,  not  required.  C,  it  \V.  C.  Hy. 
Co,  V.  Anchorsy  329. 

Heirs  entitled  to  maintain,  without  administration,  when.  Flint  River 
R,  Co.  V.   Maples,  574. 

Homicide  of  child,  when  mother  may  maintain  action  for;  history  of 
legislation;    decisions   discussed.     Fuller   v.    Inman,   680. 

Injuries  to  personalty,  code  provision  as  to  suits  for,  not  applied  to 
trover.     Hicks    v.    Moyer,    489. 

Joinder.     See  catchword  "Misjoinder,"  infra. 

Minor,  as  party.     See  Parties. 

Misjoinder  of  causes  of  action;  none  here.  McDonald  v.  Butler,  845, 
850.  Question  as  to  misjoinder,  concluded  by  judgment  on  de- 
murrer.    Murphey  v.    Creamer,  593,   602. 

Money  had  and  received;  amendment  changing  cause  of  action.  Groover 
V.  Tattnall  Supply  Co.  679. 

Notice  before  suit.     See  Municipal  Corporation;  Telegraph  Company. 

Personal  property,  recovery  of.     See  Trover. 

Possessor  of  realty  entitled  to  recover  for  damage  to  it,  without  show- 
ing other  title.     Flint  River  R.  Co.  T.   Maples,  575. 

Possessory   warrant.     See   that   title. 

Quantum  meruit,  action  on,  for  service  rendered  without  contract.  Doug- 
las v.  Rogers,  486. 

Remedy  for  every  right.     Moore  v.   Winder,  386. 

Removal  of  cause.     See  that  title. 

"Suit"  defined;  not  applied -to  seizures  or  proceedings  in  rem.  Weston 
V.   Beverly,  261. 

Use  of  another,  action  for.  Yatesville  Bkg.  Co.  v.  Fourth  Nat.  Bank, 
2;  Metropolitan  L.  Ins.  Co.  v.  Morrow,  433;  Dickson  v.  Mat- 
thews, 542;  Musgrove  v.  Luther  Pub.  Co.  650;  West  v.  Morris, 
652;  Bales  v.  First  Nat.  Bank,  703.  Such  action  raises  no 
question  of  defendant's  liability  to  usee  named.  Yatesvillr' 
Bkg,  Co.  V.  Fourth  Nat.  Bank,  2. 
ACTS  OF  THE   GENERAL   ASSEMBLY.     See   Code  Sections;  Constitu- 

tional  Law;  Statutes. 
ADMINISTRATOR. 

Action  by  heirs,  for  damage  to  realty,  where  no  administrator  had  been 
appointed.     Flint  River  R.  Co.  v.  Maples,  574. 

Action,  proper  party  plaintiff  in,  to  recover  on  insurance  policy  issued  in 
name  of  intestate,  is  administrator,  i^ueen  Ins.  Co.  v.  Peters, 
289,  293. 

Administration,  lack  of,  shown  by  witness  testifying  as  to  examination 
of  records  of  ordinary's  office.  Atkinson  v.  Hardauxiy,  389. 
Testimony  that  there  had  been  no  administration,  assumed  to 
have  been  based  on  due  examination  of  records,  when  not  ob- 
jected to  at  trial.     Flint  River  R.  Co.  v.  Maples,  674. 

Bar  of  statute  of  limitations;  exception  as  to  unrepresented  estates; 
appointment  of  temporary  administrator,  not  such  "representa- 
tion** as  to  cause  statute  to  begin  running  against  estate. 
Baumgartner  v.   McKinnon.  219. 

Contract  in  name  of  decedent,  made  after  his  death,  effect  of.  Queen 
Ins.   Co.   V.   Peters,  292. 
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ADMINISTRATOR— connniied. 

Intestacy  presumed  until  proof  of  will.     Atkinson  v.  Hardaway,  389. 
Party,   administrator  necessary,  when.     Queen  Ins.   Co.  v.  Peters,  289, 

293. 
Presumption  of  intestacy.     Atkinson  v.  Hardaway ^  389. 
"Representation,"  meaning  of.     See  catchword  "Bar,"   supra. 
Returns  prima  facie  evidence  in  favor  of,  after  allowance;   impeachable 
in  any  court  having  jurisdiction  of  parties  and  subject-matter. 
Peavy  v.  demons,  507.     Consent  decree  here  did  not  prevent 
this  rule  from  applying.    Id. 
Temporary  administrator,   duties  and  powers  of.     Baumgartner  v.   Mc- 
Kinnon,  219.     And  see  catchword  "Bar,"  supra. 
ADMISSION.    See  Criminal  Law;  Evidence. 
ADVICE.     See  Damages. 

AFFIDAVIT.     See  Amendment;  Illegality;  Jury. 
AFFRAY.     See  Criminal  Law. 
AGENCY.     See  Bank;  Insurance;  Liquor;  Principal  and  Agent;  Telegraph 

Company. 
AGRICULTURE.     See     Fertilizer;     Landlord     and     Tenant,      catchword 

"Crop." 
AGREEMENT.     See   Contract;  Evidence,  catchword  "Parol;"  Statute  of 

Frauds. 
ALCOHOLIC  LIQUOR.    See  Liquor. 
ALIBI.     See  Criminal  Law. 
ALTERATION.     See  Pleading. 

Burden  of  proof  as  to  execution  of  note  was  on  plaintiff,  where  altera- 
tion was  pleaded  under  oath.     Wilson  V.  Barnard,  99. 
Copy  admitted   in  evidence  to  show  difference  between   original  paper 

and   paper   as   altered,   when.    Id. 
Material  alteration  made  by  changing  name  of  payee  in  note,  without 

maker's  knowledge.    Id. 
Plea  of  non  est  factum  authorizes  proof  of  material  alteration.    Id. 
ALTERING  MARK  OF  ANIMAL.     See  CHminal  Law. 
AMBIGUITY.     See  Action;   Charge  of  Court;  Deed. 
AMENDMENT. 

Accusation;  objection  as  to  time  of  amendment,  too  late.     WMpple  v. 

State,   214. 
Action  on  contract,  for  price  of  goods  sold  and  delivered,  can  not  be 
changed    to    suit    for    money    had    and    received.     Qroover    v. 
Tattnall  Supply  Co.  679. 
Affidavit  for  garnishment,  when  amendable.     Stovall  v.  Joiner,  204. 
Answer,  amendment  of,  after  time  for  answering  has  expired.    Wilson 

V.  Barnard,  98. 
Cause  of  action  not  changed  by,  as  to  description,  by  changing  number 
of  building,  when.  Heard  v.  Camp,  167.  Not  changed  by  sub- 
stituting another  as  plaintiff  suing  for  use  of  original  plaintiff. 
Metropolitan  L.  Ins.  Co.  v.  Morrow,  433.  Cause  of  action 
changed  by.     Groover  v.  Tattnall  Supply  Co.  679. 
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AMENDMENT— continued. 

Certiorari,  pleadings  not  amendable  on  hearing  of.    Higdon  v.  William' 

son,  379. 
Clerical  error,  amendment  correcting.     Heard  v.  Camp,  168. 
Common-law  liability  declared  on,  action  not  convertible  into  suit    on 

statutory  liability.     Hartwell  Ry,  Co,  v.  Kidd,  771. 
Continuance  for  surprise  by.    See  catchword  "Surprise,"  infra. 
Copy  of  note  sued  on,  amended  as  to  name  of  bank  at  which  payable, 

and  rate  of  interest.     Sartorious  v.  Paper  Mills  Co.  522. 
Court  not  named  in  petition  filed  therein;   omission  cured  by  amend- 
ment, when.     Nance  v.  Patterson,  843. 
Description,    proper   amendment   of,    as   to   street   number   of   building. 

Heard  v.   Camp,    167. 
Doctrine  of,   liberal.     Stovall  v.   Joiner,   205. 

Enough  to  amend  by;  answer  here  was  not.     Moss  v.  Anderson,  785. 
Error  in  allowing,  not  reached  by  assignment  of  error  as  to  overruling 

demurrer.     Blocker   v.    Irvine,   26. 
Error  in  ruling  as  to,  rendered  subsequent  proceedings  nugatory.  Heard 

V.  Camp,  168;   Groover  v.  Tattnall  Supply  Co.  680. 
Exception  to  refusal  to  allow,  can  not  properly  be  made  in  motion  for 

new   trial.     McFarland   v.    Lee,    698. 
Garnishment  proceedings,  amendment  of.    Stovall  v.  Joiner,  204. 
Judgment  imposing  punishment,  amendment  of.    Clark  v.  Trippe,  468. 
Jurisdiction  shown  by.     Stovall  v.  Joiner,  205. 
Liberality  of  law  of  Georgia  as  to.    Id. 
Motion  for  new  trial,  amendment  to,  not  approved  by  trial  judge,  not 

considered.     Mack  v.  State,  835. 
Number  of  house,  correction  of.    Heard  v.  Camp,  167. 
Party;   lack  of  guardian   ad  litem  or  prochein   ami,  when   amendable, 

and  cured  by  verdict.    Sams  v.  Covington  Buggy  Co.  191. 
Party;   substitution  of  another  as  plaintiff  suing  for  use  of  original 

plaintiff.     Metropolitan  L.  Ins.  Co.  v.  Morrow,  433;  Dickson  v. 

Matthews,  642;    Musgrove   v.   Luther  Pub.    Co.   650;    West    v. 

Morris,  651;    Bales  v.  Bank,  703. 
Process,   prayer  for,  when   not  amendable   by  substitution   of   different 

defendant.     White  v.  Broum,  530. 
Sentence,  amendment  of,  as  to  place  of  punishment.     Clark  v.  Trippe, 

468. 
Surprise  by,  when  not  ground  for  continuance.     Farmers  Oil  Co.  v.  Sou. 

Refining  Co.  .415.    Movant  should  show  he  is  less  prepared  to 

go  to  trial.     Sartorious  y.  Paper  Mills  Co.  522. 
Time;   when  no  error  in  allowing  amendment  of  answer,  after  expira- 
tion, of  time  for  filing  answer.     Wilson  v.  Barnard,  98. 
Verdict  cured  amendable  defect.     Sams  v.  Covington  Buggy  Co.  191. 
Verdict  in  criminal  case,  change  of.     Register  v.  State,  623. 
Waiver  of  objection  to,  by  delay.     Whipple  v.  State,  214. 
Use  of  another.     See  catchword  "Party,"  supra. 
AMOUNT.     See  Damages;  Verdict. 
ANIMAL.      See   Criminal   Law;    Negligence ;    Railroad;    Sale,   catchword 

"Horse;"  Trover. 
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ANNUITY  TABLE.     See  Damages. 

ANSWER.     See  Amendment;  Pleading. 

APPEAL.    See  Certiorari;  Practice  in  Court  of  Appeals. 

Dismissal  of  defendant's  appeal  in  justice's  court,  in  absence  of  defense. 

Draper  v.  Burr  Mfg.  Co.  321. 
Filing  not  entered  on  appeal  papers,  no  ground  to  dismiss.     Veruki  y. 

Savannah  Electric  Co.  201. 
Jurisdiction  of  justice's  court  lost  by,  and  further  proceedings  in  that 
court  a  nullity.     McDougald  v.  Chattanooga  Medioine  Co.  653. 
Mistake  or  omission  of  magistrate  in  sending  up  papers,  not  require  dis- 
missal, when.     Veruki  v.  Savannah  Electric  Co.  204. 
Partnership,  requirement  as  to  appeal  and  bond  in  case  of.     Cray  d 
Dudley  Co.  v.  Cornelia  Furniture  Co.  606. 
APPLIANCES.    See  Master  and  Servant. 
APPLICATION  OF  PAYMENT.    See  Payment. 
ARBITRATION. 

Agreement   in   contract   of   sale,   as   to   arbitration   of   differences   that 
might  arise,  not  make  arbitration  a  condition  precedent  to  suit, 
without   clear   provision   to   that   effect.    Farmers   OU  €o.   v. 
Sou.  Refining  Co.  416-16. 
ARCHITECT.    See  Service. 
ARGUMENT. 

Appearance,  dress,  tone  of  voice,  and  physical  defects;  improper  argu- 
ment as  to.  Moore  v.  State,  812. 
Guilt,  improper  argument  as  to.  Id.  805.  Dissent,  815. 
Illustration  of  manner  in  which  wound  might  have  been  inflicted,  coun- 
sel not  allowed  to  make,  with  gun  not  introduced  in  evidence. 
Carswell  v.  State,  33. 
Improper.  "This  notorious  character,  this  notorious  blind  tiger,"  by 
prosecuting  attorney,  as  to  accused  on  trial  for  selling  liquor, 
improper,  when.  Harris  v.  State,  70.  Reading  supposed  news- 
paper item,  as  matter  of  illustration,  not  improper,  when.  G. 
S.  d  F.  Ry.  Co.  V.  Ransom,  658.  Based  on  unwarranted  infer- 
ence from  evidence;  presumptively  prejudicial;  error  in  not  de- 
claring mistrial.  Knowles  v.  Dayries  Rice  Co.  667.  Stating 
prejudicial  facts  not  appearing  from  evidence,  and  not  fairly 
deducible  from  it,  required  new  trial,  where  court  refused  to 
rebuke  counsel  and  give  proper  instruction  to  jury.  Martin 
V.  State,  798.  Improper  to  express  opinion  that  the  accused 
is  guilty,  or  to  argue  that  his  failure  to  introduce  testimony  is 
attributable  to  conscious  guilt.  Moore  v.  State,  805.  Dissent, 
816.  Omission  to  instruct  jury  to  disregard  improper  argu- 
ment, no  ground  for  new  trial,  where  judge  reprimanded  the 
speaker,  and  nothing  further  was  requested  by  objecting  coim- 
sel.  Harris  V.  State,  70.  Not  met  with  proper  objection  or 
motion  at  trial,  no  ground  for  new  trial.  Satterfield  v.  Ayers, 
742.  Made  before  jury  impaneled,  no  reason  for  setting  aside 
verdict.  Martin  v.  State,  709.  Remedy  for.  Moore  v.  State, 
805,  811-12. 
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ARGUMENT — continued. 

Miatrial  on  account  of.     See  catchword  "Improper/*  supra. 
Kemedy,  where  jurors  hear  prejudicial  statements  in,  before  impaneled. 
Martin  v.  State,  799. 

ARMS.     See  Criminal  Law, 

ARREST.     See  Criminal  Law, 

ARSON.     See  Criminal  Law. 

ASSAULT.     See  Criminal  Law, 

ASSIGNMENT.    See  Insurance;  Landlord  and  Tenant;  Parties;  Payment. 

ASSIGNMENT    OF    ERROR.     See    Certiorari;    New    Trial;    Practice    in 
Court' of  Appeals. 

ASSOCIATION.     See  Corporation;  Insurance. 

ATTACHMENT. 
Deed  not  recorded,  superior  to  subsequent  attachment  against  the  prop- 
erty conveyed.  Smith  v.  Worley,  282.  See  Balchin  V.  Jones, 
437. 
Non-residence,  as  affecting  statute  of  limitations.  Cooper  v.  Most  Nur- 
sery Co.  351.  Non-residence  not  result  from  mere  casual  or 
temporary  absence  from  State  on  business  or  pleasure;  de- 
fendant's statement  of  intention,  admissible  in  evidence.  Flem- 
ister  Grocery  Co.  v.  Wright  Mercantile  Co.  702.  And  see  Domi- 
cile. 

ATTESTATION.    See  Deed;  Mortgage.  ^ 

Witness  need  not  be  produced  to  prove  execution  of  paper,  where  party 
who  executed  it  testifies  to  its  execution.  Christie  v.  Shingler, 
629. 

ATTORNEY  AT  LAW.     See  Argument. 

Authority  of,  where  employed  to  collect  claim  for  rent,  not  extend  to 
making  contract  for  landlord  to  pay  for  improvements.  Mc- 
Michen  v.  Brown,  506. 

Continuance  because  of  attorney's  want  of  time  for  preparation.  See 
Continuance. 

Employment  to  make  argument  before  legislative  committee,  power  of 
school-district  trustees  as  to.     Taylor  v.  Matthews,  852. 

Fees  claimed  in  suit  on  insurance  policy,  whether  damages  or  costs. 
Queen  Ins.  Co,  v.  Peters,  290,  291.  Recovery  not  authorized  by 
evidence.  Id,  294.  Issue  whether  there  was  a  verbal  contract 
entitling  attorney  to  retain  half  of  amount  collected;  verdict 
for  client  not  set  aside,  on  conflicting  evidence.  Ckirhmd  v. 
Rumble,  347.  Percentage  of  recovery,  based  on  amount  due  at 
time  of  trial,  not  amount  alleged  to  be  due  when  suit  filed. 
Slack  V.  Elkins,  571.  Implied  promise  to  pay  reasonable  fee  to 
attorney  examining  title,  on  employment  of  agent  in  sale  of 
land.  West  v.  Morris,  661.  Fee  for  opposing  proposed  legisla- 
tion, when  payable  from  schodl  fund.     Taylor  v.  Matthews,  852. 

School-district  trustees'  power  to  employ.    Id. 
AUTOMOBILE.     See  Negligence. 
AUTREFOIS  ACQUIT.     See  Criminal  Law. 
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BAD  FAITH.     See  Damages;  Fraud. 
BAIL.     See  Bond;  Trover. 
BAILMENT.     See  Trover, 
Involuntary  bailee's  duty  as  to  disposition  of  deteriorating  goods.  Sal- 
ant  V.  Dannenherg  Co,  263. 
Levying  officer's  deposit  of  property  with  third  person  for  safe-keeping; 
invalid  agreement  as  to  disposition  of  property.    James  v.  Pep- 
per, 266. 
BANK.     See  Check. 

Agency  of,  for  collection  of  check  deposited;  when  revocable.     Cronheim 

V.  Postal  Tel,  Co,  716,  721. 
Cashier's  check,  effect  of.     Yatesville  Bkg.  Co.  v.  Fourth  Nat.  Bank,  3. 
Damages  against  national  bank.    See  catchword  ''National,"  infra. 
Deposit  of  check  indorsed  "for  collection  and  credit  for  deposit**  to  ac- 
count of  payee,  effect  of,  as  to  title.     Cronheim  v.  Postal  Tel, 
Co,  716,  721. 
Depositor  of  check  for  collection,  not  awarded  priority  over  general  cred- 
itors of  insolvent  bank.    Id.  716,   723. 
Insolvent;    priority  in   distribution   of  assets.     Id, 

National  bank's  officers  are  not  authorized  to  prosecute  for  violation  of 
criminal  law  of  the  State;  bank  not  liable  for  wrongful  prose- 
cution. Hansford  v.  Nat,  Bank  of  Tifton,  270;  Roberts  V.  Nat, 
Bank  of  Tifton,  272.  Powers  of  such  banks;  they  can  not 
ratify  ultra  vires  acts  of  officers.  Id, 
BANKRUPTCY. 

Corporation,  action  by  trustee  of,  against  organizers.     See  Corporation, 

catchword  "Organizers." 
Discharge  must  be  pleaded  and  proved,  if  relied  upon  in  suit  in  State 

court.     McDougald  v.  Chattanooga  Medicine  Co.  653. 
Discharge  while  trover  pending,  no  defense  to  the  action.     Birmingham 

Fertilizer  Co,  v.  Cox,  699. 
Judicial  cognizance  of  proceedings  in,  not  taken  by  State  court.     Mc- 
Dougald V.  Chattanooga  Medicine  Co,  653. 
Lien  of  purchase-money  mortgage,  not  divested  by  trustee's  sale,  with- 
out previous  order  (passed  on  due  notice)   that  the  sale  should 
divest   liens.     Horkan  v.   Eason,  236. 
Sale  in,  when  subject  to  mortgage.    Id. 

Trover,  discharge  no  defense  to.     Birmingham  Fertilizer  Co.  v.  Cox,  699. 
Trustee,  title  and  authority  of.     Rosenheim  Shoe  Co.  v.  Home,  584. 
BAR.    See  Limitation;  Pleading, 
BATTERY.     See  Criminal  Law, 
BEER.     See  Liquor. 
BENEFIT  SOCIETY.     See  Insurance. 
BIGAMY.     See  Criminal  Law, 
BILL  OF  LADING.     See  Railroad. 
BILL  OF  SALE.     See  Deed. 

BILLS  AND  NOTES.     See  Check;  Promissory  Note. 
BIRDS.     See  Criminal  Law,  catchwords  "Game  law." 
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BONA  FIDE  PURCHASER.    See  Huehand  and  Wife;  Promissory  Note. 
BOND.     See  Certiorari;  Principal  and  Surety. 

Bail-trover;  amount  of  defendant's  recovery,  where  plaintiff  is  nonsuit* 
ed;  defendant  not  owner  of  the  property  holds  the  money  for 
those  entitled  to  it.  Kaufman  v.  8.  A,  L,  Ry,  248. 
Claim;  recital  that  obligor  claims  property,  not  evidence  that  a  claim 
has  been  interposed;  it  shows  only  his  intention  to  interpose. 
McFarland  v.  Lee,  698.  Claim  not  interposed,  bond  a  mere  vol- 
untary obligation.  Jd, 
Damage  from  breach  of  forthcoming  bond.    See  catchword  ''Forthcom- 

ing,"  infra. 
Estoppel  of  obligor  securing  advantage  by,  to  attack  as  invalid.    Aleaf^ 

ander  v.  Morris,  497. 
Forfeiture  followed  by  appearance  of  principal  at  sheriff's  office  in  vaca> 
tion,  payment  of  costs,  and  execution  of  new  bond,  before  re- 
turn term  of  scire  facias;  surety  on  first  bond  discharged. 
Fleming  v.  Smith,  701. 
Forthcoming,  not  good  as  statutory  bond,  good  as  common-law  bond. 
Alexander  v.  Morris,  497.  Damage,  as  well  as  breach,  must 
be  shown,  to  authorize  recovery  on  forthcoming  bond.  Orace 
V.  Finleyson,  480.  No  damage  from  breach,  where  property 
damaged  in  obligor's  possession  was  worth  more  than  amount 
due  on  fi.  fa.  Jd,  Forthcoming  bond  for  heavy  articles  not 
moved  from  place  of  levy,  and  advertised  as  at  that  place;  lia- 
bility of  obligor.  Jd.  Tender  of  property  by  obligor,  when  not 
required.  Jd,  Title  of  property,  not  involved  in  suit  on  forth- 
coming bond;  sole  issue  is  as  to  breach.  MoFarland  v.  Lee,  698. 
Jurisdiction  not  waived   by  giving   forthcoming  bond.     Hall  v.  Roehr^ 

380. 
Replevy   by   plaintiff   in    bail-trover;    amount   of   defendant's    recovery^ 

where  plaintiff  is  nonsuited.     Kaufman  v.  8,  A,  L,  Ry,  248. 
Waiver  of  jurisdiction  not  result  from  giving  forthcoming  bond.    HaU 
V.  Roehr,  380. 
BOND  FOR  TITLE.    See  Title, 
BOUNDARY.    See   Counties, 

River;  change  of  course,  as  affecting  boundary.    James  v.  State,  15. 
State  line  in  Savannah  river,  the  current  or  main  thread  of  channel,  as- 
fixed  in  1787;  not  altered  by  subsequent  change  of  current  or 
channel  by  work  of  U.  S.  government  to  improve  navigation « 
Jd, 
BRAND.    See  Fertilizer, 
BRANDING  ANIMAL.     See  Criminal  Law, 
BREACH  OF  CONTRACT.    See  Contract, 
BRIDGE.     See  Counties, 

BRIEF.     See  New  Trial;  Practice  in  Court  of  Appeals, 
BROKER.     See  Principal  and  Agent, 
BUILDER.     See  Contract;  JAen, 
BURDEN  OF  PROOF.     See  Charge  of  Court;  Evidence, 
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BURGLARY.     See  Criminal  Law. 

BURIAL.     See  Cemetery, 

CAPITAL  STOCK.     See   Corporation. 

CARE.    See  Negligence. 

CARRIER.    See  Expreaa  Company;  Railroad. 

CASH  SALE.    See  Sale. 

CATTLE.     See  Criminal  Law;  Negligence,  catchword  "Animal;"  Railroad, 

catchword  "Stock." 
CAUSE  OF  ACTION.     See  Action;  Amendment. 
CAUSE  PROXIMATE.     See  Negligence. 
CEMETERY. 

City  not  liable  for  wrongful   disinterment  by   officer  in   its  cemetery, 

when.     McDonald  v.  Butler,  845. 
Disinterment  wrongful,  what  recoverable.    Id. 
Owner  cf  easement  in  burial  lot,  rights  of.    Id. 
CERTAINTY.     See  Contract;  Pleading;  Verdict. 
CERTIORARI. 

Aliunde  matters,  not  to  be  considered  on  hearing.    Higdon  v.  WUliam- 

son,  379. 
Amendment  to  pleading,  or  addition  to  proof,  not  allowable  on  hearing. 

Id. 
Assignment  of  error,  sufficient,  as  against  motion  to  dismiss.    Langley 

Mfg.  Co.  V.  Frey,  753. 
Available  when.     See  catchword  "Remedy,"  infra. 

Bond;  approval  alleged,  and  not  contradicted;  error  in  dismissing  cer- 
tiorari for  lack  of  approved  bond.     Rice  v.  Moultrie,  454. 
Bond  in  case  from  municipal  court,  to  appear  and  abide  judgment  of 
superior  court,  as  well  as  of  municipal  court,  required.     Moon 
v.   Jefferson,  572.     Approval  by   clerk   of  municipality,   neces- 
sary;   approval   by    mayor   not    sufficient.    Id.    Dismissal    for 
lack  of  necessary  bond  or  pauper  affidavit.     Dixon  v.  Waycross, 
801. 
Cases  for  which  certiorari  is  not  expressly  provided  by  statute,  constitu- 
tion provides  for.     Moore  v.  Winder,  885-6. 
Constitutional  right  to,  discussed.    Id. 

Delay,  bringing  up  case  for;   damages  awarded  by  Court  of  Appeals, 
where  no  question  of  law  was  raised,  and  evidence  was  in  con- 
flict.    BariDxck    v.    Slaughter,    544. 
Evidence  conflicting,  judgment  not  disturbed.     Cmitral  Ry.  Co.  y.  Mar^ 

shall,   351. 
First  grant  of  new  trial  on,  when  not  interfered  with.    Freeman  v. 

Maxwell  Furniture  Co.  316;  Cochran  v.  Minter,  337. 
Judgment  final,  error  in  rendering,  instead  of  ordering  new  trial;  affirm- 
ance, Mrith  direction  as  to  new  trial.    Hazzard  v.  Mayor,  191. 
When  not  to  be  entered  on.    Langley  Mfg.  Co.  v.  Frey,  763. 
Jurisdiction;  legal  existence  of  court  can  not  be  questioned  by  certiorari 
directed   to   it.     Morton  v.   Rome,  604. 
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CERTIORARI— <?on*tnued. 
Municipal  corporation  with  territory  in  different  counties;  certiorari  in 

superior  court  of  either,  to  review  judgment  of  municipal  court. 

Moore  v.  Wwider,  384. 
Question  not  raised  in  trial  court,  not  considered  by  reviewing  court. 

Fine  v.  8o.  Express  Co,  165;  Duren  V.  Lay  ton,  394. 
Remedy  by,  in  cases  not  expressly  provided  for.     Moore  v.  Winder,  285- 

6.    Available  where  no  issue  of  fact.     Langley  Mfg.  Co,  v.  Frey, 

753. 

CHARACTER.     See  CJtarge  of  Court;  Evidence;  Slander, 
CHARGE  OF  COURT  TO  JURY. 

Accident,  instruction  on  theory  of,  proper  here.  Holliday  v.  Athens, 
710,  713.  Evidence  requiring  charge  on  theory  of,  on  trial  for 
assault.     Conoly  v.  State,  822. 

Alibi,  instructions  as  to.     See  Criminal  Law, 

Allegations  of  petition,  no  error  in  stating.     Seaboard  Ry,  y.  Hunt,  273. 

Ambiguous,  as  to  whether  judge  was  intimating  opinion  as  to  what  was 
proved.     Morse  v.   State,  61. 

Assignment  of  error  as  to.     See  catchword  "Exception,"  infra. 

Burden  of  proof;  no  error  against  defendant  in  instruction  to  find  for 
him  if  plaintiff  had  not  carried  the  burden,  or  if  defendant, 
by  preponderance  of  testimony,  or  by  sufficient  proof  to  satisfy 
jury,  had  proved  he  was  not  liable.  O.  d  F,  Ry.  v.  Johnson, 
101.  Error  in  charging  that  on  proof  of  certain  acts  deemed 
presumptive  evidence  of  criminal  intent,  the  burden  of  prov- 
ing innocence  would  be  shifted  to  defendant.  Fuller  v.  State, 
117.  Omission  to  charge  as  to,  without  request,  not  error,  in 
civil  case.  Hickman  v.  Bell,  320;  Brooks  v.  Oriffin,  498.  Bur- 
den on  plaintiff  to  prove  every  material  allegation,  etc.;  error 
in  so  charging  in  claim  case,  as  to  plaintiff  in  mortgage  fi.  fa., 
when.  First  Nat.  Bank  v.  Spicer,  505.  Burden  in  suit  against 
railroad  company  for  injury-  to  employee,  proper  charge  as  to. 
Central  Ry.  Co.  v.  McQuire,  484.  See  catchwords  "Preponder- 
ance of  evidence,"  infra. 

Care  by  injured  person.     See  catchword  "Negligence,"  infra. 

Character  of  accused;  no  error  in  charge  as  to  effect  of  evidence  of  good 
character.     Qrusin  v.  State y   153. 

Circumstantial  evidence,  charge  as  to,  not  required,  in  absence  of  re- 
quest, where  there  was  direct,  as  well  as  circumstantial  evi- 
dence. Fuller  V.  State,  35.  No  charge  required  on,  when  all 
the  testimony  is  direct.  Wilson  v.  State,  67.  Facts  requiring 
charge  on.  Hays  v.  State,  823.  Law  of,  should  be  charged, 
without  request,  where  exclusively  relied  on  for  conviction. 
Bailey  v.  State,  829. 

Code  section  partly  inapplicable,  read  in  full,  not  cause  reversal;  but 
better  to  read  applicable  part  only,  or,  if  all  is  read,  to  make 
proper  explanation.     Hays  v.   State,  825-6. 

Conflict  of  testimony,  and  inability  to  reconcile  it;  proper  charge  as  to. 
Ourley  v.  State,  842-3. 
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CHARGE  OF  COURT  TO  JURY— continued. 

Contentions  of  plaintiff,  no  error  in  stating.  Seahofurd  Ry,  v.  Hunt,  273. 
Contentions  stated  in  accordance  with  parol  agreement  or  ad- 
mission of  counsel,  not  in  accordance  with  pleading;  no  error. 
Martin  v.  Dunhar,  287. 

Correction  requested  by  counsel,  made  by  withdrawing  part  of;  no  error. 
8o,  Ry,  Co,  V.  Parham,  632. 

Correctness  presumed,  as  to  charge  not  sent  up,  when.  Hartfelder  v. 
Clark,  422. 

Credibility  of  witnesses,  proper  instructions  as  to.  Central  Ry,  Co.  v. 
McOiiire,  484.  Charge  that  witness  with  best  means  of  know- 
ing the  facts  and  least  inducement  to  swear  falsely  may  be 
believed,  error,  without  qualification  that  the  witnesses  be  of 
equal  credibility.    Latorenoe  v.  State,  787. 

Criminal  cases,  instructions  in,  as  to  particular  crimes.  See  Criminal 
Law. 

Damages  for  pain  and  suffering;  no  error  in  charge  as  to.  Central  Ry,  Co. 
V.  McQuirCy  484(6).  Consideration  of  worldly  circumstances 
of  parties  in  estimating  damages,  error  in  charging  as  to.  8o, 
Ry,   Co,  V.   Cartledge,  523. 

Defense  excluded  by,  where  not  sustained  by  evidence;  no  error.  Hick- 
man    v.    Bell,    319. 

Definition,  language  requiring,  sufficiently  explained.  Morse  v.  State,  61. 
Definition  not  required,  where  not  requested,  of  "unlawful  ar- 
rest." Renfroe  v.  State,  38.  Of  "ordinary  care."  W,  U,  Tel. 
Co.  V.  Ford,  606.     See  catchwords  "Reasonable  doubt,"  infra. 

Definition  of  the  word  "charge."  Walker  v.  State,  86.  Directions  not 
within    this    definition.    Id.    86.  * 

Dying  declarations,  instructions  as  to.     See  Criminal  Law. 

Errors  harmless  in.  Atkinson  v.  Fountain,  307.  Harmless 
charge  on  manslaughter.  Kidd  v.  State,  149.  Inapplicable  in- 
structions, harmless  here.  C.  d  W.  C.  Ry.  Co.  v.  Finley,  334. 
Mere  verbal  inaccuracies  not  misleading  here.  L,  d  N.  R,  Co, 
v.  Andrews,  349.  Charge  not  authorized  by  pleadings,  harm- 
less here.  So.  Ry,  Co,  v.  Parham,  531.  Harmless,  where  evi- 
dence demanded  the  verdict  rendered.  Calhoun  v.  Central  Ry. 
Co.  656. 

Evidence;  charge  that  a  certain  point  should  be  determined  "from  the 
testimony  of  witnesses  on  the  stand,"  error,  where  depositions 
had  been  introduced;  but  harmless,  in  view  of  subsequent  in- 
struction.    Martin  v.  Dunhar,  287. 

Evidence  demanding  verdict  relieved  from  need  of  instructions  here.  W. 
U.  Tel.  Co.  V.  Ford,  606. 

"Evidence  may  be  autoptic  proference;"  no  error  in  so  charging.  Morse 
V.  State,  61. 

Evidence;  intimation  of  opinion  as  to  what  proved.  See  catchword 
"Opinion,"  infra. 

Exception  to  extract  from,  should  point  out  error.  Robinson  v.  Roth- 
childs,  237.  Exception  to  charge  as  a  whole  raises  no  question 
for  decision.  Central  Ry.  Co.  v.  McOuire,  484.  Exception  that 
certain  instructions  were  not  authorized,  and  were  "otherwise 
illegal,"  too  general.     Malloch  v.  Kicklighter,  605. 
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CHARGE  OF  COURT  TO  JURY-^ontinued, 

Homicide,  instructions  as  to.    See  Criminal  Late. 

Impeachment,  omission  to  charge  as  to,  no  error,  in  absence  of  request* 
Central  Ry.  Co,  v.  McQuire,  484. 

Inapplicable  in  parts,  but  not  prejudicial.  C.  A  W.  C.  Ry,  Co,  v.  Fin- 
ley  y  334.     See  catchwords  ''Code  section,''  supra. 

Interest,  as  part  of  damages  for  killing  stock  by  railroad  train,  charge 
as  to,  considered.     M,,  D,  d  8,  R.  Co,  v.  Hasty,  103,  104. 

Issue  not  made  by  pleadings;  harmless  error  in  charging  on.  8o,  Ry, 
Co,  V.  Parhamy  631. 

Manslaughter,  instructions  as  to.     See  Criminal  Law. 

Moral  and  reasonable  certainty  is  all  that  can  be  expected  in  legal  in- 
vestigations; when  no  error  in  so  charging  in  civil  case.  Cen- 
tral Ry,  Co,  V.  McGuire,  483. 

Negligence  of  one  using  dangerous  way  when  safe  way  is  open  to  him, 
charge  as  to,  considered.  Holliday  v.  Athena,  711.  Charge  that 
plaintiff  could  not  recover  if,  **by  taking  proper  precautions," 
he  could  have  avoided  the  consequences  of  defendant's  alleged 
negligence;  inaccurate,  but  not  harmful  here.    Id. 

Opinion  as  to  what  proved.  Ambiguous,  as  to  whether  opinion  was  in- 
timated. Morse  v.  State,  61.  Language  considered  in  connec- 
tion with  context,  not  objectionable.  Id.  When  not  intimated 
by  the  words,  "That  makes  the  crime  complete,"  etc.  CHrttsin  v. 
State,  163.  Use  of  word  "purchaser,"  where  sale  was  denied, 
not  require  reversal,  here.  Oeorge  v.  State,  209.  Not  in- 
timated by  this  language:  "the  evidence  of  Mr.  Killebrew  as  to 
certain  statements  made  to  him  by  James  Brown."  Brown  v. 
State,  216.  Not  intimated  by  stating  allegations  of  petition  and 
contentions  of  counsel.  Seaboard  Ry.  v.  Hunt,  273.  Language 
assuming  fact  in  issue,  evidently  lapsus  lingue,  cured  by  addi- 
tional instruction.  Flint  River  R,  Co,  v.  Maples,  679.  Inti- 
mation by  refusing  to  receive  verdict  for  lower  grade  of  crime 
than  charged.  Register  v.  State,  632,  636.  Opinion  not  inti- 
mated. Slade  V.  State,  802.  See  Trial,  catchwords  "Remark 
of  judge." 

"Ordinary  care;"  definition  not  required,  when  not  requested.  W.  U. 
Tel.  Co,  V.  Ford,  606. 

Preponderance  of  evidence,  burden  on  plaintiff  to  make  out  case  by; 
error  in  so  charging,  where  prima  facie  case  was  admitted,  and 
defendant  assumed  burden  of  establishing  an  affirmative  de- 
fense. Cox  V.  McKinley,  492;  Brooks  v.  Griffin,  498.  Charge 
on  preponderance  of  evidence,  not  required,  when  not  requested. 
Id,  498. 

Presumption  against  defendant,  not  applicable  to  both  of  joint  defend- 
ants; omission  to  negative  presimiption  as  to  one,  not  require 
new  trial,  when.     So.  Ry,  Co,  v.  Parham,  631. 

Presumption  of  correctness,  as  to  charge  not  sent  up.  Hartfelder  v. 
Clark,  .422. 

Presiunptive  evidence  of  criminal  intent,  error  in  charge  as  to  effect 
of,  in  requiring  defendant  to  prove  innocence.  Fuller  v.  State, 
117. 
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CHARGE  OF  COURT  TO  JURY— continued. 

Reasonable  doubt  of  guilt,  failure  to  charge  expressly  as  to,  required  new 
trial.  Norman  v.  State,  802.  ''Reasonable  and  moral  cer- 
tainty," and  **to  the  exclusion  of  a  reasonable  hypothesis,"  not 
so  easily  understood  by  juries  as  "beyond  a  reasonable  doubt.'*" 
Id,    Proper  charge  on.     Smith  v.  State,  840. 

Request  necessary,  to  require  more  detailed  instructions  than  given^ 
Collins  V.  State,  34.  See  catchwords,  "Burden,"  "Circumstan- 
tial evidence,"  "Definition,"  supra. 

Request  that  judge  write  charge.     See  catchword  "Written,"  infra. 

Technical  words,  use  of,  in  charge,  discussed.  Morse  v.  State,  61,  62.. 
See  Norman  v.  State,  802. 

Witness;  charge  that  a  party  is  bound  by  testimony  of  a  witness  intro- 
duced  by  him,  iwless  entrapped,  inaccurate,  but  harmless  here. 
Holliday  v.  Athena,  711,  715. 

Written   charge,  when  required.     Walker  v.   State,  85.     Directions  not 
within   definition   of   "charge."    Id,   87.    Notation  as   to   code- 
section,  insufficient,  where  followed  by  the  words:  "read  if  state- 
ment made  by  defendant;  erase  if  none."    Bays  v.  State,  823.. 
CHARITY.     See  Words  and  Phrases, 
CHEATING.     See  Criminal  Law;  Fraud. 
CHECK.     See  Criminal  Law. 

Cashier's  check,  effect  of.     Yatesville  Bkg.  Co.  v.  Fourth  Nat.  Bank,  3. 

Direction  to  stop  payment,  drawer's  duty  as  to,  on  request  of  payee.. 
Cronheim  v.  Postal  Tel.  Co.  728. 

Forged  indorsement,  remedies  of  drawee  paying  money  on.  Yatesville- 
Bkg.  Co.  V.  Fourth  Nat.  Batik,  1.  Defenses  by  party  receiving- 
payment;  subsequent  delay  in  notifying  him  of  the  forgery,  etc. 
Id.  Return  of  instrument,  not  prerequisite  to  suit  on  indorser's 
warranty  of  genuineness.     Id. 

Indorsement;  warranty  of  genuineness  of  indorsement,  by  subsequent  in- 
dorsement; action  on  warranty.  Id.  Effect  of  indorsement  ta 
bank,  "for  collection  and  deposit"  to  account  of  payee,  was  to- 
make  bank  the  payee's  agent  to  collect;  title  remained  in  him; 
agency  revocable  before  collection.  Cronheim  v.  Postal  TeL 
Co.  716. 

Warranty  of  genuineness  of  prior  indorsement.     Yatesville  Bkg.  Co.  v.. 
Fourth  Nat.  Bank,  1. 
CHILD.     See  Criminal  Law;  Parent  and  Child. 
CITIES.     See  Municipal  Corporation. 
CITY  COURT. 

Atlanta,  opening  default  in.     Tenn.  Oil  Co.  v.  American  Art  Works,  45.. 

Default,  when  not  opened  in  city  court  of  Atlanta.    Id. 

Fitzgerald;  act  construed  as  to  terms  for  trial  of  criminal  cases.  Hay- 
good  V.  State,  394. 

Newton;  act  abolishing,  unconstitutional.    Cook  v.  State,  680. 

Terms  for  trial  of  criminal  cases;  statute  construed  as  to.  Haygood  v.. 
State,  394. 

Transfer  of  indictment  to,  deprived  superior  court  of  further  jurisdic- 
tion.    Cook  v.  State,  580. 

Trust  estate,  jurisdiction  of  suit  to  subject.     Maxwell  v.  Rice,  643. 
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CLAIM.    See  Bond. 

Burden  of  proof  cast  on  claimant  by  entry  of  levy,  reciting  possession 
by  defendant.  Bank  of  Southwestern  Georgia  v.  Empire  Ins, 
Co.  320.  Burden  on  plaintiff  to  prove  every  material  allega- 
tion, etc.;  error  in  so  charging  jury  in  claim  case,  as  to  plain- 
tiff in  mortgage  fi.  fa.  First  Nat.  Bank.  y.  Spicer,  505. 
Dismissal  when  claimant  failed  to  appear,  proper;  or  plaintiff  could 
make  out  case  and  take  verdict  finding  the  property  subject. 
Bank  of  Southwestern  Georgia  v.  Empire  Ins.  Co.  320. 
Possession  by  defendant  in  fi.  fa.,   recital  of,   in  entry  of  levy,  made 

prima  facie  case  in  behalf  of  plaintiff  in  fi.  fa.    Id, 
Presumption  of  ownership  from  possession  by  defendant  at  time  of  levy, 
rebutted;  verdict  finding  the  property  subject  to  plaintiff's  fi. 
fa.,  set  aside.     Moore  v.  Kendall,  375. 
Wife's,  to  property  levied  on  as  husband's;  sufficiency  of  evidence  as  to 
bona  fides  of  transaction  between  them,  a  jury  question.  Brooks 
v.  Griffin,  497. 
CLASS  LEGISLATION.     See   Constitutional  Law. 
CLERK  OF  SUPERIOR   COURT. 

Employee  of,  may  record  claim  of  lien.     Calhoun  Brick  Co.  v.  PattUlo 
Lumber  Co.   181. 
CLUB.     See  Liquor. 
CODE.     See  Charge  of  Court;  Code  Sections. 

Omitted  part  of  statute,  still  of  force:   section  2  of  limitation  act  of 
March  6,  1866.     Hicks  v.  Moyer,  488. 
CODE  SECTIONS— CIVIL  CODE  OF  1910. 

4,  par.  4.     Rule  as  to  when  singular  and  plural  shall  each  include  the 
other;    applied   to   the   word    "defendant,"   in   verdict.     Monk- 
Sloan  Co,  v.  Quitman  Oil  Co,  392. 
264.     Officer's  removal  from  county,  to  be  judicially  ascertained  before 
office  is  vacated  thereby.    Bush  v.  State,  646.    Proper  mode  of 
raising  question  as  to  qualification  of  prosecuting  officer;  not 
plea  in  abatement.    Id. 
322,  par.  7.     Contract  of  sale,  not  within  statute  of  frauds,  after  ac- 
ceptance and  long  use  of  article  sold.     Patrick  y.  Shields,  606. 
387.     Charge  of  court  giving  this  section  in  full,  though  partly  inap- 
plicable, not  cause  reversal;,  but  better  to  read  applicable  part 
only,  or,   if  all  is  read,   to  make  proper  explanation.    Hays, 
826-6. 
473-5.     Determination   of   boundary   line   between   counties   where  dis- 
puted, statute  as  to,  not  unconstitutional,  as  being  an  attempt 
to  confer  judicial  power  on  Secretary  of  State.    Early  County 
V.  Baker  County,  305. 
893, 897.     City  not  liable  for  officer's  wrongful  disinterment  of  dead 

body,  when.     McDonald  v.  Butler,  847. 
898.     Notice  of  defect  in  street  need  not  be  alleged  in  suit  against  city 

for  injury  therefrom.     Whidden  v.  Thomasville,   194. 
910.    Notice  before  suit  against  city,  for  damages;   this  section  sub- 
stantially complied  with.     City  of  Sandersville  v.  Stanley,  360. 
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CODE  SECTIONS— CIVIL— confmwec?. 

1154.     See  5265,  infra. 

1531  et  seq.  Powers  of  trustees  of  school  districts,  as  to  contracts  and 
expenditures.  Taylor  v.  Matthews,  852.  Power  to  pay  ex- 
pense of  resisting  proposed  legislation  affecting  school  district. 
Id.  Power  to  contract  for  tuition  of  children  of  one  district 
attending  school  in  adjoining  district.    Id, 

1536.  See  1531,  supra.  Repeal  of  local-tax  law,  not  affect  title  to 
funds  paid  to  trustees  of  school  district  while  the  law  was  in 
force.    Id, 

1763-5.  License  to  ^near  beer''  dealer,  not  authorize  keeping  on  hand 
intoxicating  liquor.     CasHdy  v.  State,  123. 

1882.  Weights  and  measures;  non-compliance  with  law  as  to,  as  de- 
fense to  foreclosure  of  mortgage  to  secure  debt  for  supplies. 
Right  V.  Rohinaon,  549. 

2181.  See  264.  Domicile  not  changed  without  intent  to  change.  Bush 
V.  State,  546. 

2220.  Organizers  of  corporation,  beginning  business  before  minimum 
capital  stock  subscribed  for;  liability  of.  Rosenheim  Shoe  Co, 
V.  Fome,  .582.  Liability  in  favor  of  creditors,  not  in  favor  of 
the  corporation,  and  not  enforceable  by  trustee  in  bankruptcy 
of  the  corporation.  Id.  Meaning  of  "minimum  capital  stock." 
Id. 

2549.  Attorney's  fees  claimed,  whether  damages  or  costs,  in  suit  against 
insurance  company.  Queen  Ins.  Co.  v.  Peters,  290,  291.  Evi- 
dence not  authorizing  recovery  of.     Id.  294. 

2727.  Kule  as  to  time  of  opening  and  closing  waiting-rooms  at  sta- 
tions, reasonable;  intending  passenger  (woman)  excluded  at 
night  and  made  ill  by  exposure,  not  entitled  to  recover.  Smith 
\.  S.  A.  L.  Ry.  230.     Dissent,  235. 

2729.  Carrier's  power  to  ^opt  rules  as  to  stopping  places  for  passen- 

ger-trains.    So,   Ry.   Co.   V.   Flanigan,   747. 

2730.  Delivery  to  carrier  by  loading  goods  on  car  left  at  warehouse. 

Central  Ry.  Co,  v.  Bird,  425. 

2751.  Action  against  connecting  carrier,  without  allegation  as  to  re- 
ceipt of  goods  in  good  order,  held  based,  not  on  statute,  but  on 
common-law  liability;  not  convertible  into  suit  on  statutory 
liability.  Hartwell  Ry.  Co.  v.  Kidd,  771.  Presumption  as  to 
receipt  of  goods  in  good  order.     Id. 

2780.  Liability  of  railroad  company  for  tort  of  employee.  L.  d  y.  R, 
Co.  V.  Hudson,  171.  Burden  of  proof  in  suit  against  railroad 
company  for  injury  to  employee;  proper  charge  to  jury.  Cen- 
tral Ry,  Co.  V.  McGuire,  484.  Error  in  charging  jury  as  to 
presumption  against  railroad  company,  in  suit  for  admitted 
negligence  in  putting  passenger  off  train  at  wrong  place.  So, 
Ry.  Co,  V.  Cartledge,  523,  526.  Charge  of  court  not  negativing 
presumption,  as  to  individual  codefendant,  after  charging  as  to 
presumption  against  company,  not  error,  in  absence  of  request. 
So.  Ry.  Co.  V.  Parham,  539.  Presumption  not  rebutted.  G.  fif. 
d  F.  Ry.  Co.  V.  Kelt,  675;  M.,  D.  d  S.  R.  Co.  v.  Smith,  706. 
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2782  et  seq.  Presumption  created  by  act  of  1909,  in  case  of  injury  to 
railroad  employee  in  service,  not  applicable  to  cause  of  action 
antedating  the  statute.  Wallace  y.  8o,  Ry.  €o,  90,  94.  Recov- 
ery by  railroad  employee  injured  by  negligence  of  fellow  ser- 
vant, not  barred  by  contributory  negligence  not  amounting  to 
lack  of  ordinary  care.  8,  A.  L,  Ry,  v.  Hunt,  273.  Prima  facie 
case  against  railroad  company,  sued  for  homicide  of  employee, 
made  by  proof  that  it  occurred  while  he  was  discharging  duties 
of  his  emplo3rment.  Atkinson  v.  Hardatoay,  389.  Damages  for 
homicide,  under  this  statute;  full  value  of  decedent's  life,  with- 
out deduction  for  expenses.  Id,  390.  Question  as  to  consti- 
tutionality of  act  of  1909,  not  properly  made.    Id.  389. 

2823,  par.  3.     See  2220,  supra. 

"2866  et  seq.     See  Insurance ^  catchword  "Fraternal." 

2988,   2990.     See  3021,   infra. 

3021.  Support  of  children,  father  not  relieved  of,  by  contract  of  sep- 
aration and  provisions  as  to  custody,  here;  liable  to  mother 
for  amount  paid  by  her  for  medicine,  etc.,  for  them.  McCarter 
V.  McCarter,  754. 

3130-1.  Employee's  knowledge  of  defects  of  machinery,  as  bar  to  recov- 
ery for  injury.     Butler  v.  Atlanta  Buggy  Co,  179. 

3220.  Creditor  with  lien  on  two  funds  compelled  to  pursue  the  one  not 
available  to  another   lienholder.     Moore  v.   Co  field,  198. 

3222-3.    See  Statute  of  Frauds. 

3226  et  seq.  Sale  of  stock  of  goods  in  bulk;  constitutionality  of  act  of 
1903;  act  construed  strictly;  not  applied  to  settlement  with  all 
creditors,  whereby  the  stock  was  turned  over  to  a  third  person 
for  sale,  and  the  proceeds  paid  to  the  creditors.  Stovall  Co, 
v.  Shepherd  Co,  498. 

3257.  Description  of  property  in  bill  of  Ale,  sufficiency  of.  Balchin  v. 
Jones,  436. 

3306.  Trover  by  one  to  whom  defendant  had  transferred  title  of  animal 
as  security  for  debt;  death  of  animal,  as  defense.  MoCord  v. 
Hill,  254.* 

3318-19.  Unrecorded  sale  of  personalty  with  title  reserved,  held  abso- 
lute as  to  creditors  of  donee  of  purchaser,  when.  Reisman  v. 
Wester,  96. 

3320.  Recording  not  necessary  to  give  priority  to  deed  of  bargain  and 
sale  over  subsequent  judgment  or  attachment.  Smith  v.  TFor- 
ley,  282. 

3334.  "Laborer;"  when  not  applied  to  one  employed  as  manager  of 
store,  who  "did  all  the  work"  of  the  store,  swept  it,  and  loaded 
goods  on  drays.    Pruitt  v.  Pace,  201. 

3353,  par.  2.     See  Lien,  catchword  "Record." 

3366.     Foreclosure  of  laborer's   lien,  not   a  suit   until  counter-affidavit 
made;  and  no  basis  for  garnishment.     Weston  v.  Beverly,  262. 
Demand  as  prerequisite  to  foreclosure,  not  dispensed  with  by 
defendant's   testimony   that   if  made,    it   would   have   been   re- 
fused.    Hutson  v.  Sutton,  844. 
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3414,  3416.    Both  exemptions  not  allowed.     MoFarlin  v.  Reeves,  581. 

3495.  InToluntary  bailee's  duty  as  to  disposition  of  deteriorating  goods. 
Salant  v.  Dannenberg  Co,  265. 

3542.  Surety  not  released  by  agreement  without  consideration.  Wil- 
liame'Thompaon  Co,  v.  Williams^  253. 

3544.  Discharge  of  surety,  not  result  from  payee's  failure  to  sue  maker 
of  note.    Baumgartner  v.  McKinnon,  226. 

3558.    See  5971,  infra. 

3587.  Commission  on  sale  of  land,  when  not  recoverable  from  owner 
selling  in  period  during  which,  under  contract,  the  agency  was 
to  be  "irrevocable."     Moore  v.  May,  199. 

3608.  Money  paid  by  mistake  to  agent,  when  recoverable  from  him,  and 
when  not.    Rogers  v.  Durrence,  659. 

3657.  Administrator,  proper  personal  representative  to  sue  on  insur- 
ance policy  issued  in  name  of  intestate.  Queen  Ins,  Co.  v. 
Peters,  293. 

3705-7.     Crops  growing  and  immature  are  not  personal  property,  and 

are  not  recoverable  by  possessory  warrant.     Oainous  v.  Martin, 

210.     Cropper's  interest  in  growing  crop,  mortgageable,  but  not 

subject  to  levy  before  settlement  with  landlord.    Fountain  y. 

«  Fountain,   759. 

3712-15.  Action  against  third  person  for  renting  to  tenant  or  disturb- 
ing relation  with  landlord;  what  plaintiff  must  show.  Raw- 
lings  V.  Sheppard,  350. 

3929,  3933.     See  3657,  supra. 

3935-7.  See  4376,  infra.  Duties  and  powers  of  temporary  administra- 
tor.    Baumgartner  v.  McKinnon,  222. 

3972.    See  3935,   supra. 

3994.  Administrator's  returns,  prima  facie  evidence  in  his  favor,  after 
allowance;  impeachable  in  any  court  having  jurisdiction  of 
parties  and  subject-matter.     Peavy  v.  demons,  507. 

4126.  "Cash  sale,"  meaning  of;  applied  where  purchaser  was  allowed 
a  short  time  to  get  cash,  after  delivery.  A.  C.  L,  R,  Co.  V. 
Gordon,  311. 

4131.  Damages  for  buyer's  failure  to  take  goods  ordered,  su\t  for  de- 
ficiency on  resale;  necessary  allegations  as  to  notice,  etc.  Sims- 
McKenzie  Co.  v.  Patterson,  744. 

4134.  Delivery  to  carrier,  not  pass  title  from  seller  sending  draft  for 
price,  with  attached  bill  of  lading  to  his  own  order.  8o.  Ry.  Co. 
V.  Strozier,  169. 

4172.  Not  limitation  of  trover.  Trover  barred  after  four  years  by  law 
omitted  from  code,  but  still  of  force.     Hicks  v.  Moyer,  488. 

4179.  Parol  proof  as  to  consideration  of  note  and  deed.  Wood  v.  Jones, 
737. 

4186.     See  3257,  supra. 

4208.  Recording  not  necessary  to  give  priority  to  bill  of  sale  over  sub- 
sequent judgment  or  attachment.     Balchin  v.  Jones.  437. 

4222.  Dead  man  named  as  insured,  in  fire-insurance  policy;  contract 
valid,  when.     Queen  Ins.  Co.  v.  Peters,  292. 
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4286.  Notice  to  purchaser  of  note,  as  to  defense;  suflaciency  of  circum- 
stances, question  for  jury,  not  court.  Park  y.  Buwton,  356. 
Non-payment  of  interest  when  due  may  be  such  a  circumstance, 
where  apparent  from  note  or  known  to  purchaser  buying  note 
before  maturity  of  principal.    Id, 

4291.     See  4286,  supra. 

4295.  Alteration  of  note,  if  material,  may  be  proved  under  plea  of  non 
est  factum.     Wilson  v.  Barnard,  98. 

4306.  Offer  to  rescind,  on  discovery  of  fraud;  prerequisite  of  recovery 
in  trover  against  one  obtaining  property  imder  contract  in- 
duced by  fraud.     Story  v.  Williama,  892. 

4316.  Application  of  payment,  where  not  directed  by  debtor;  surety  not 
released  by  creditor's  applying  it  to  younger  debt,  when.  Baum- 
gariner  v.  McKinnon,  219. 

4336.  Conclusiveness  of  judgment,  as  to  question  that  might  have  been 
made.  Puffer  Mfg.  Co.  v.  Rivera,  165-6.  Judgment  on  one  note 
of  series,  how  far  conclusive  as  to  matters  pleaded  in  suit  on 
other  notes  of  the  series.    Id. 

4340.  Recoupment  of  damages  on  accoimt  of  sale  of  defendant's  cotton 
by  plaintiff  as  factor,  in  violation  of  instruction;  allowed  in 
suit  on  note  for  advances.     Wood  v.  Jonee,  735. "  • 

4343.  Set  off  against  beneficiary  allowed,  where  plaintiff  sues  for  bene- 
fit of  another..   Metropolitan  Ins,  Co,  v.  Morrow,  441. 

4350-3.     See  4340,  supra. 

4359.  Sealed  instrument;  note  not  rendered  such  by  scroll  with  L.  S. 
after  signature,  though  attesting  clause  recite  it  was  sealed. 
Waterman  v.  Barclay,  108. 

4376-7.  Statute  of  limitations;  appointment  of  temporary  administra> 
tor  is  not  such  "'representation^  as  to  cause  statute  to  begin 
running  against  estate.    Baumgartner  v.  McKinnon,  219. 

4413.  "Person,"  in  this  section,  includes  corporation.  L,  d  N,  R,  Co. 
V.  Hudson,  171.  Liability  of  railroad  company  for  tort  of  em- 
ployee.   Id. 

4424.  Mother's  suit  for  homicide  of  child  six  years  of  age,  maintain- 
,  able,  though  father  was  contributing  to  support  of  family;  al- 
legations sufficient  as  to  dependency,  child's  earning  capacity, 
etc.    Fuller   v.    Inman,    680. 

4426.     See  2782,  supra. 

4441.  Action  for  deceit,  in  representation  to  obtain  credit  for  another, 
not  maintainable,  unless  the  representation  was  in  writing  and 
signed.    Smith  v.  Jewett,  294. 

4457.  Nuisance;  sufficient  indictment  for.  Central  Georgia  Power  Co, 
V.  State,  449. 

4472.  Possessor  of  land  may  recover  for  injury  to  it,  without  showing 
further  title.     Flint  River  R,  Co.  v.  Maples,  575. 

4483.  Death  of  animal,  as  defense  to  trover  suit.  McCord  v.  Hill,  264. 
Essentials  of  trover  suit,  not  enlarged  by  agreement.    Id. 

4496.     See  4172,  supra. 

4503.  Damages  punitive,  when  allowed  for  wrongful  disinterment  of 
dead   body.     McDonald  v.    Butler,   848. 
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4604.  Damages;  error  in  giving  this  section  in  charge  to  jury,  where 
the  evidence  showed  negligent  omission  of  duty,  without  aggra- 
vating circumstances.     So.  Ry.  Co.  v.  CartledgCf  523. 

4509-10.  Proximate  cause  of  loss  of  eye,  whether  delay  in  delivering 
telegram  to  physician.  W.  U.  Tel.  Co.  v.  Ford,  618.  Damages 
too  remote,  where  passenger  put  off  train  at  wrong  place  was 
made  ill  by  rain  beginning  later.     8o.  Ry.  Co.  v.  Cartledge,  626. 

4626.  Fraud  in  non-disclosure  of  contents  of  package  by  shipper,  not 
shown  by  evidence  here.     Fine  v.  So.  Express  Co.  167. 

4644,  par.  6.  Oath  on  trial  before  municipal  body,  as  basis  of  prosecu- 
tion for  perjury.     Broadxoater  v.  State,  458. 

4728.  Answer  to  suit  on  verified  account;  requisites  of.  tfix  v.  Brw 
ton,  278. 

4730.  Affidavit  to  account  in  justice's  court,  not  properly  admitted  in 
evidence  on  trial;  error  harmless,  in  view  of  other  evidence. 
Lackey  v.  Old  Kentucky  Mfg.  Co,  382.  Counter-affidavit  too 
late,  after  judgment;  defendant's  appeal  dismissed.  Draper 
V.  Burr  Mfg.  Co.  321. 

4863.  See  Charge  of  Court,  catchwords  "Opinion  as  to  what  proved;" 
Trial,  eatchwords  "Remark  of  judge." 

4957.  Argument  improper;  r€fmedy  for.  Moore  v.  State,  805.  Im- 
proper to  express  opinion  that  accused  is  guilty,  or  to  argue 
that  his  failure  to  introduce  testimony  is  attributable  to  con- 
scious  guilt.     Id.    805.     Dissent,    815. 

4998.  Filing  not  entered  on  appeal  papers,  no  ground  to  dismiss.  Ver- 
uki  V.  Savannah  Electric  C04  202. 

5013.     See  4998,  supra. 

5094.     See  5265,  infra. 

5152.  Bail-trover;  amount  of  defendant's  recovery,  where  plaintiff  is 
nonsuited;  defendant  not  owner  of  the  property  holds  the 
money  for  those  entitled  to  it.     Kaufman  v.  ;S'.  A.  L.  Ry.  250. 

5157.  Inference  of  negligence,  in  case  of  explosion  of  bottle  containing 
carbonated  beverage;  doctrine  of  maxim  res  ipsa  loquitur  dis- 
cussed.   Payne  v.  Rome  Coca-Cola  Co.  764. 

6170.  Claim;  proper  practice  where  claimant  fails  to  appear.  Bank 
of  Southwestern  Georgia  v.  Empire  Ins.  Co.  320.  Burden  on 
plaintiff,  as  to  property  in  claimant's  possession  when  levy 
made.  First  Nat.  Bank  v.  Spicer,  505.  Error  in  charging  jury 
that  burden  was  on  plaintiff  to  prove  every  material  allega- 
tion,  etc.     Id. 

6180  et  seq.  Certiorari,  constitutional  right  to,  in  cases  not  expressly 
provided  for  by  statute.  Moore  v.  Winder,  385.  Where  miuii- 
cipal  corporation  h^s  territory  in  different  counties,  certiorari 
may  be  obtained  from  superior  court  of  either,  to  review  judg- 
ment of  municipal  court.     Id. 

5192-4.  Bond  on  certiorari  in  case  from  municipal  court,  to  appear  and 
abide  judgment  of  superior  court,  as  well  as  of  municipal  court, 
necessary.  Moon  v.  Jefferson,  573.  Approval  by  clerk  of 
municipality,  necessary;   approval  by  mayor  not  sufficient.    Id, 
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6199.  Question  not  raised  in  justice's  court  could  not  be  raised  in  re- 
viewing court.     Fine  v.  So,  Express  Co.  165. 

6266.  Garnishment;  remedy  not  extended  to  cases  not  provided  for  by 
statute.  Weston  v.  Beverly,  262.  "Suit"  defined;  not  applied 
to  proceeding  in  rem.  Foreclosure  of  laborer's  lien,  no  baais 
for  garnishment,  when.    Id. 

6304.    See  5706,  infra. 

6334.  Affidavit  of  illegality,  not  avail  as  means  of  attacking  judgment, 
by  setting  up  suretyship  of  defendant  duly  served,  who  had 
day  in  court.     Cunnard  v.  Childs,  175. 

6371.  Possessory  warrant  not  remedy,  where  defendant's  possession  was 
not  acquired  in  mode  specified  in  this  section.  Henderson  v. 
De  Medicis,  190. 

6306  et  seq.  Forcible  entry  and  forcible  detainer  must  both  be  proved, 
to  authorize  general  verdict  on  charge  of  both.  Cate  v.  Knight, 
664. 

6606.    See  6180,  supra. 

6516.  No  privity  of  contract  between  A.,  who  furnished  material,  and 
C,  who  had  employed  B.  to  do  work  and  had  agreed  with  B. 
to  pay  for  material  to  be  used  in  it,  B.  buying  the  material, 
and,  without  authority,  having  it  charged  by  A«  to  C.  Dick- 
son  v.    Matthetos,   642. 

6524.  Lack  of  guardian  ad  litem  or  next  friend,  amendable  defect,  cured 
by  verdict.    Sams  v.  Covington  Buggy  Co.  191. 

5551.  Waiver  of  mistake  in  date  of  process,  by  appearance  and  plead- 
ing.    Sartorious  v.  Paper  Mills  Co,  522. 

6566.  Service  on  minor;  law  as  to,  not  strictly  apply  in  case  of  minor 
filing  counter-affidavit  to  foreclosure  proceeding.  Sams  v.  Cov- 
ington  Buggy  Co.    192. 

5592.  Judgment  against  partnership,  effect  of.  Higdon  v.  Williamsony 
377. 

6640.  Amendment  of  answer,  after  expiration  of  time  for  filing  answer. 
Wtlson  V.  Barnard,  98. 

5650.  Forgery  of  title  shown  without  plea  of  non  est  factum,  when. 
Citizens   Bank   v.    Peeples,   705. 

5664.  Jurisdiction  not  waived,  in  trover  suit,  by  giving  forthcoming 
bond.     Hall  v.   Roehr,  380. 

5682.  Amendment  correcting  street  number  of  building,  allowed,  when. 
Heard  v.  Camp,  168. 

6689.  Amendment  by  substituting  another  as  plaintiff,  suing  for  use 
of  original  plaintiff,  when  allowed.  Dickson  v.  Matthews,  542; 
Musgrove  v.  Luther  Pub.  Co.  650;   Bales  v.  Bank,  703. 

5690.  See  5689,  supra. 

5691.  See  5706,  infra. 

5706.  Amendment  of  affidavit  for  garnishment;  jurisdiction  shown  by. 
8 to  vail  v.  Joiner,  205. 

5730.  Degree  of  mental  conviction  required  of  jury;  no  error  in  charg- 
ing this  section  in  civil  case.     Cen.  Ry.  Co.  v.  McOuire,  483. 

5736.  Estoppel  of  creditor  to  recede  from  composition.  Stovall  Co,  v. 
Shepherd   Co.    498. 
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6746.     See  2780,  supra. 

5788.  Parol  testimony  not  admissible  to  add  inconsistent  terms  to 
written  contract.     Campbell  v.  Alkahest  Lyceum  System^  839. 

6833,  par.  6.  Subscribing  witness  need  not  be  produced,  where  party 
executing  paper  testifies  to  its  execution.  Christie  v.  Shingler, 
629. 

5858.  Competency  of  witness,  governed  by  lex  fori.  Crime  no  disquali- 
fication.    Bowers  v.  So.  Ry.  Co.  375. 

5883.  Credibility  of  witnesses,  proper  charge  to  jury  as  to.     Cen.  Ry. 

Co,  V.  McOuire,  484. 

5884.  Impeached  witness  may  be  believed  without  corroboration.  Brown 

V.  State,  50. 

5926.  Verdict   directed,  not  demanded  by  evidence,  error.     Patrick   v. 

Henderson,  284. 

5927.  Verdict    not    uncertain    as   to    defendants.     Surplusage    rejected. 

Monk-Sloan  Co.  v.  Quitman  Oil  Co.  391. 

5932.  Cited  in  discussing  question  as  to  disqualification  of  grand  juror. 
Oarnett  v.  State,  112.  Cited  in  discussing  power  of  jury. 
(Dissenting  opinion.)     Register  v.  State,  640.  * 

5942.  Xonsuit  proper,  where  allegations  not  proved.  Thompson  v. 
Marsh  Cypress  Co.  303. 

5971.  Contribution;  law  as  to  control  of  fi.  fa.  by  codefendant  paying, 
applies  to  execution  against  partners.  Higdon  v.  Williamson, 
377. 

5984.  Costs  in  personal  actions,  provisions  of  this  section  as  to,  not 
applied  to  trover,  though  plaintiff  elected  to  take  damages. 
Grant  v.   General  Baptist   Convention,  393. 

6043.  Damage  from  breach  of  forthcoming  bond;  none  where  property 
damaged  in  obligor's  possession  and  delivered  by  him  was 
worth  more  than  amount  due  on  fi.  fa.     Grace  v.  Finleyson,  482. 

6089-93.  Brief  of  evidence;  approval  refused  by  judge  unable  to  re- 
member evidence.  Martin  v.  Mendel,  421.  Judge's  duty  as  to 
correction   of   brief.    Id, 

6138.  Writ  of  error  premature,  as  to  judgment  overruling  demurrer  to 
plea,  dismissed.  Hyland  Chemical  Co.  v.  Qoddard,  13.  Pre- 
mature, as  to  refusal  to  allow  demand  for  trial  entered;  order 
refusing  was  not  final  judgment.     SJiarpe  v.  State,  213. 

6167.  Bill  of  exceptions  must  be  filed  with  clerk  of  trial  court  in  15 
days  after  certification  of  judge.  Foote  d  Davies  Co.  v.  Evans 
Furniture  Co,  194. 

6204.  First  grant  of  new  trial;  rule  as  to,  applied.  WiVcins  v.  Barnes, 
316. 

6364.  Verdict  for  lower  grade  of  crime  than  charged  acquits  of  higher 
grades,  where  the  accused  does  not  object  to  it.  Judge  can  not 
refuse  to  receive  it,  though  unwarranted.  Register  v.  State,  634. 
Dissent,  635. 

6378.  Right  to  bear  arms;   constitutionality  of  act  of   1910,  requiring 

license  to  carry   pistol,  discussed.     Glenn  v.   State,   131. 

6379.  See   473,   supra. 
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6382.     See  6364.     Jury  are  judges  of  law  and  facts  in  criminal  cases; 

meaning  of  this.    Register  y.  State,  627. 
6391.    Repeal  of  local  game  law  by  enactment  of  general  law  on  the 

same  subject-matter.    Hammond  v.  State,  144. 
6514.     See  5180,  supra. 
6524.     Jurisdiction  of  justice's  court;   action  held  to  be  ex  contractu, 

and  within  jurisdiction;    amount  claimed  not  exceeding  $100. 

Fine  v.  So.  Express  Co,  164. 

6643.  Venue  of  trover  suit,  county  of  defendant's  residence.    Hall  v. 

Roehr,   379. 
6585.     Both  exemptions  not  allowed.     McFarlin  v.  Reeves,  581. 

6644,  par.  4.     Federal  government's  control  of  navigable  rivers;   State 

boundary  line  in  river,  not  affected  by  change  of  channel,  due 
to  government  work  to  improve  navigation.  James  v.  State, 
16. 

CODE  SECTIONS— PENAL  CODE  OF  1910. 

19.    Assault   and   battery  charged,   conviction   of   assault   set   aside, 

where  evidence  demanded  finding  of  battery.    Kennedy,  794. 
67.    Intent  of  person  shooting.    Register,  640. 

71.  Fear,  as  defense;  one  convicted  of  manslaughter  not  hurt  by  court 

giving  this  section  in  charge.     Carswell,  27. 

72.  Shooting  into  riotous  mob  invading  premises,  not  assault  with 

intent  to  murder,  here.     Rhodes,  69. 
74.     Mutual  defense;   this  section  properly  given  in  charge  to  jxiry, 
as  applicable  to  case  of  father  attacking  to  protect  daughter 
from   seduction   or   debauchery.     Brown,   66. 

110.  Kidnapping  by  enticing,  etc.;  evidence  not  warranting  convic- 
tion, in  case  of  girl  under  18  years  of  age,  but  of  age  of  dis- 
eretion,  who  went  off  with  the  accused.     Hendon,  78. 

115.  Verdict,  "guilty  of  shooting  another  unlawfully,'*  not  void  for 
uncertainty.  Kidd,  149.  Not  necessary  for  verdict  to  negative 
statutory  exception.    Id. 

146.  Burglary;  meaning  of  "place  of  business."  Indictment  sufficient. 
Keenan,   793. 

162.  Marking  or  branding  animal,  distinct  offense  from  altering  mark 
or  brand;  indictment  charging  marking  by  branding,  "and  by 
altering,"  etc.,  was  for  one  offense.  Lawrence,  786.  Not  neces- 
sary to  describe  previous  marks.  Id.  Whether  necessary  to 
give  owner's  name.    Id.  789. 

186.  Embezzlement  by  employee  of  corporation;  indictment  sufficient; 
question  as  to  constitutionality  of  this  section,  not  properly 
made.     Carr,  23. 

216,  par.  3.     See  781,  infra. 

382.  House  may  be  lewd  house  though  devoted  chiefly  to  other  pur- 
poses. Fitzgerald,  70.  Knowledge  of  hotel  keeper,  as  to  lewd 
practices  in  his  hotel,  must  be  shown,  to  convict  him  here- 
under; reputation  and  other  circumstances  sufficient  to  show 
such  knowledge.  Id.  Not  necessary  to  prove  particular  act  of 
fornication  or   adultery.     Id.  71.     This  section   applied  to  one 
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making  executory  sale  of  liouse  afterwards  conducted  as  lewd 
house,  where  sold  for  that  purpose.  Kinard,  133.  City  ordi- 
nance prescribing  punishment  for  allowing  house,  or  part  of 
house,  to  be  occupied  as  house  of  ill-fame,  invalid,  because  this 
section  covers  the  matter.  Cotton  v.  Atlanta,  397;  Dannie  v. 
Atlanta,  471. 

393.  Policy  of  law  as  to  protection  of  minors  from  vicious  habits. 
Olenny  130. 

406.     See  393,  supra. 

410.  Sunday  work  of  charity  or  necessity  includes  contract  of  pris- 
oner to  pay  his  attorney  for  services  in  rephesenting  him  and 
securing  bond  for  his  release.    Feu>  v.  Ovnter,  100. 

424.     See  notes  under  Criminal  Law,  catchwords  "Disturbing  school." 

420.    See  notes  under  Liquor. 

442.  Intoxication  manifested  by  indecent  condition,  without  words  or 
harmful  act;  "indecent  condition**  may  exist  in  degree  of  intoxi- 
cation.. Ford,  442. 

444.  See  393,  supra.  Sale  of  non-intoxicating  malt  liquor  to  minor, 
unlawful.    Hardu,  47. 

491.     See  393,  supra. 

613.  Attempt  to  wreck  train.  See  Criminal  Law,  catchword  "Rail- 
road." 

522.    See  513,  supra. 

586.  Game  law  of  1911  repealed  all  existing  laws  on  the  same  sub- 
ject-matter.   Ham/mond,  144. 

681.  Nuisance;  indictment  against  power  company  creating  pond 
which  caused  malaria,  etc.,  sufficient.  Central  Georgia  Power 
Co,  448. 

720-1.  Landlord  has  no  lien  for  supplies  furnished  for  year  preceding 
that  in  which  the  crop  was  raised.  Rohinaon,  791.  Relation  of 
vendor  and  vendee  was  created  by  contract  here,  with  notes  for 
"rent,"  by  which  payee  was  obligated  to  make  deed  on  payment 
of  the  notes.     BrundrigCy  816. 

729.  Cropper's  imlawful  sale  of  crop;  conviction  warranted.  AZea^ 
ander,  27. 

752.  Malice  in  killing  hog,  not  inferable  from  absence  of  fence,  here. 
CroiC(fet\  3.55. 

781.  Malicious  destruction  of  fence;  facts  warranting  conviction  under 
this  section;  proper  charge  to  jury.  Woods,  476.  Whether 
facts  made  indictable  trespass,  imder  §  216,  par.  3.  Id.  477. 
Presumption  of  malice.     Id.  476,  479. 

943-4.  Absence  of  witness,  as  ground  for  continuance;  showing  incom- 
plete, as  to  subpoena,  etc.     Chatfield,  40. 

954.  Indictment  stating  offense  in  language  of  statute,  and  so  plainly 
that  the  natiire  of  the  offense  could  be  understood,  sufficient. 
Keenan,  794. 

959-60.  Forfeiture  of  recognizance,  followed  by  appearance  of  principal 
at  sheriff's  office  in  vacation,  payment  of  costs,  and  execution  of 
new  bond,  before  return  term  of  scire  facias;  surety  discharged. 
Fleming  v.  Smith,  701. 
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983.     Demand  for  trial;  writ  of  error  premature,  as  to  refusal  to  allow 
demand  entered;  order  refusing  was  not  final  judgment.  Sharpe, 
213. 
987.     Postponement  of  trial,  insufficient  showing  for.     Chrusin,  152. 
991.    Due  diligence  not  shown  by  party  moving  for  continuance.    Jd, 

161. 
1010.  Circumstantial  evidence;  law  of,  should  be  charged,  without  re- 
quest, where  exclusively  relied  on  for  conviction.  Bailey ,  829. 
1013.  Keasonable  doubt,  failure  to  charge  expressly  as  to,  required  new 
trial,  yorman  v.  State,  802.  **  Reasonable  and  moral  cer- 
tainty,** and  "to  the  exclusion  of  a  reasonable  hypothesis,"  not 
so  easily  understood  by  juries  as  "beyond  a  reasonable  doubt." 
Id. 

1036.  See  Criminal  Law,  catchwords  "Statement  of  defendant." 

1037,  par.  4.     Husband  not  competent  to  testify  on  trial  of  wife;  trial 

for  crime  against  his  person  not  excepted.  Eotor,  778. 
1056.  Reversal  for  not  writing  charge  when  requested.  Walker y  85. 
Directions  not  within  definition  of  "charge."  Id,  87.  Nota- 
tion as  to  code  section,  insufficient,  where  followed  by  the 
words:  "read  if  statement  made  by  defendant;  erase  if  none." 
Haysy  823. 
1059.     See  115,  supra. 

COEMPLOYEES.     See  Master  and  Servant, 

COLLATERAL  ATTACK.     See  Levy  and  Sale. 

COLLATERAL   SECURITY.     See   Oarnishment. 

Action  by  holder  on  note  held  as;   what  recoverable.     Slack  v.  Elkins, 
571. 

COLOR.     See  Criminal  Law,  catchword  "Race." 

COMMISSION.     See  Principal  and  Agent;  Railroad. 

COMMITMENT.     See  Criminal  Law. 

COMMON  CARRIER.     See  Railroad. 

COMPARISON  OF  HANDWRITING.     See  Evidence. 

COMPOSITION.     See  Debtor  and  Creditor. 

COMPROMISE.     See  Accord  and  Satisfaction;  Verdict. 

COMPUTATION  OF  TIME.     See  Time. 

CONCEALMENT.     See  Limitations. 

CONCLUSION.     See  Evidence. 

CONCLUSIVENESS  OF  JUDGMENT.     See  Judgment. 

CONDITIONAL  SALE.     See  Sale. 

CONFESSION.     See  Criminal  Law. 

CONFIDENTIAL    COMMUNICATION.     See   Evidence. 

CONSENT.     See  Trial 

CONSIDERATION.     See    Contract. 

CONSIGNOR   AND   CONSIGNEE.     See   Railroad. 
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CONSTITUTIONAL   LAW. 

Act  of  1903  as  to  sale  of  stock  of  goods  in  bulk,  constitutionality  of. 
Btovall  Co.  V.  Shepherd  Co.  499. 

Arms,  right  to  bear;  act  fff  1910,  requiring  license  to  carry  pistol,  con- 
stitutional.    Sero  V.  State,  23;   Olenn  v.  State,  131. 

Boundaries  between  counties,  statute  providing  for  determination  of  dis- 
putes as  to,  constitutional.     Early  County  v.  Baker  County,  305. 

Certiorari,  constitutional  right  to,  in  cases  not  expressly  provided  for  by 
statute.     Mcore  v.  Winder,  385-6. 

City  court  of  Newton,  act  abolishing,  unconstitutional.  Cook  v.  State, 
580. 

Class  legislation,  question  as  to,  not  properly  made.  Carr  v.  State,  22, 
23. 

Contract  obligation  not  impaired  by  employer's  liability  act  of  1909. 
Chandler  v.  A.  C.  L.  R.  Co.  191. 

Due  process  of  law  not  denied  by  law  declaring  contract  ineffectual  to 
release  damages.     Id. 

Employer's  liability  act  of  1909,  as  to  acceptance  of  benefits  not  reliev- 
ing  from   damages,  valid.     Id. 

Interstate-commerce  law,  as  affecting  legality  of  contracts  for  sale  of 
liquor.    Bush  v.  HeBaig-Ellis  Co.  591. 

Judicial  power;  statute  not  unconstitutional,  as  being  attempt  to  confer 
such  power  on  Secretary  of  State.  Early  County  v.  Baker 
County,  305. 

Powers  judicial  and  political,  separation  of.    Id. 

Question  as  to  constitutionality  of  statute,  not  properly  made;  how 
made.  Carr  v.  State,  22,  23.  Not  raised  by  allegations  which 
failed  to  point  out  wherein  body  of  act  differed  from  title,  or 
wherein  it  dealt  with  two  subject-matters.  Davis  v.  Waycross, 
384;  Atkinson  v.  Hardaway,  390. 

Rights  of  individuals,  power  as  to  restriction  of.     Olenn  v.  State,  132. 
CONSTRUCTION.     See  Action;  Code  Sections;  Contract;  Pleading;  Ver- 
dict; Words  and  Phrases. 
CONSTRUCTIVE  KNOWLEDGE.     See  Words  and  Phrases. 
CONTENTIONS.     See  Charge  of  Court. 
CONTINUANCE. 

Absence  of  party,  on  account  of  illness;  insufficient  showing.  Handley  v. 
Merchants  Bank,  383. 

Absence  of  witness,  as  ground  for;  error  in  refusing.  Patten  v.  State, 
20.  Showing  incomplete,  as  to  subpoena,  etc.  Chatfield  v.  State, 
40;  Orusin  v.  State,  152.  Witness  not  subpoenaed  before  leaving 
the  jurisdiction,  and  no  diligence  in  attempting  to  procure  him; 
no  error  in  refusing.  Solomon  v.  State,  469.  Testimony  imma- 
terial, no  ground  to  continue.  Farmers  Oil  Co.  v.  Sou.  Refining 
Co.  415. 

Amendment,  surprise  by,  as  ground  for.     Id. 

Attorney's  want  of  time  for  preparation,  not  require  postponement, 
here.     Chrusin  v.  State,  151. 

Discretion  to  be  liberally  exercised  in  favor  of  fair  trial,  no  less  than 
speedy  one.    Patten  v.  State,  20. 
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Discretion  in  refusing  to  postpone  criminal  case,  not  disturbed,  unless 
abused,  to  injury  of  defendant.  Oruain  v.  State,  149,  162.  Not 
abused.    Byrd  v.  State,  214;  Moye  v.  State,  216. 

Injury  to  accused  should  clearly  appear,  before  reversal  for  refusal  to 
postpone  trial.     Oruain  v.  State,  152. 

Motion  for,  in  criminal  case  at  term  at  which  indictment  is  found  is  on 
different  footing  from  motion  at  subsequent  term.  Patten  v. 
State,  20. 

Preparation  for  trial,  want  of  time  for,  as  ground  for  continuance  in 
criminal  case.     Orusin  v.  State,  149. 

Stopping  trial,  to  procure  witnesses  to  meet  disclosures  of  witnesses  for* 
opposite  party;  no  abuse  of  discretion  in  refusing  to  stop. 
Little  V,  State,  826. 

Surprise  by  amendment,  as  ground  for.  Fanners  Oil  Co.  v.  Sou.  Refining 
Co.  416.  Not  require  continuance,  in  absence  of  showing  that 
movant  was  less  prepared  for  trial.  Sartorious  v.  Paper  Mills 
Co.  522. 

Term  at  which  applied  for  makes  difference,  when.    Patten  v.  State,  20. 

CONTRACT.     See  Bond;  Criminal  Law;  Huehand  and  Wife;  Insurance; 

Landlord   and    Tenant;    Master   and   Servant;    Principal   and 

Agent;  Promissory  Note;  Railroad;  Sale;  Statute  of  Frauds; 

Telegraph  Company;  Timber;  Title. 

Ability  to  contract.    See  catchwords  "Dead  man,"  infra. 

Acceptance.    See  catchwords,  "Offer,"  "Order,"  infra. 

Action,  essentials  of,  not  to  be  enlarged  by  agreement.  McCord  v.  Hill, 
254. 

Action  on,  must  be  brought  in  name  of  party  in  whom  legal  interest  is 
vested;  general  rule,  and  exception.    Dickson  v.  Matthews,  543. 

Action  on  quantum  meruit  in  absence  of,  for  service  by  architect. 
Douglas  v.  Rogers,  486. 

Agency  in.     See  Principal  and  Agent. 

Ambiguity  in.     See  catchwords  " Certaii;ity,"  "Construction,"  infra. 

Assent  of  parties  to  same  thing  in  same  sense,  wanting,  no  contract.  Pat- 
terson v.  O.,  F.  d  A.  Ry.  Co.  306. 

Attorney's  fees,  contract  for.     See  Attorney  at  Law. 

Bond  for  titli?,  contract  construed  as,  and  as  creating  relation  of  vendor 
and  vendee,  not  landlord  and  tenant  Brundrige  v.  State,  816. 
Compare  Hodnett  v.  Mann,  666. 

Breach;  agent  not  liable  for  breach  of  warranty.    Pyle  v.  Booz,  760. 

Breach  by  notice  to  seller  that  buyer  will  not  take  goods;  remedy  of 
seller.     Linder  v.  Cole  Brothers  Co.  102. 

Breach  by  seller;  demand  for  delivery  of  goods,  when  not  prerequisite 
to  suit.  McNamara  v.  Oeorgia  Cotton  Co.  669.  By  non-de- 
livery  of  cotton  sold;  allegations  sufficient.  McGhee  Cotton  Co. 
V.  Herrine,  700.  Buyer's  duty  to  lessen  damage  by  sale  of  re- 
jected goods  arises  when.     Salant  v.  Dannenherg  Co.  266. 

Breach,  damages  for.  Difference  between  contract  price  and  market 
price,  damages  for  breach  of  contract  of  sale,  where  vendee  went 
into  market  and  bought  same  kind  of  goods.  Farmers  Oil  Co. 
v.   Sou.   Refining   Co.   415.     Non-delivery   of   sawmill   traction 
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engine;  allegations  as  to  expenses  in  buying  timber^  hiring  la- 
borers to  load  engine,  railroad  fare,  etc.,  sufficient,  as  against 
demurrer.  Case  Threshing  Machine  Co,  v.  Ezzell,  647.  Where 
heating  plant  installed  in  building  was  inferior  to  that  con- 
tracted for,  measure  of  damages  was  sum  required  to  make  it 
conform  to  contract.  Domhlatt  v.  Carlton,  741.  Contractor 
not  relieved  by  offering  to  make  the  changes  for  a  specified  sum, 
and  to  give  bond  for  performance.  Id.  What  recoverable  for 
breach  of  contract  to  take  goods  ordered,  where  seller  elects  to 
resell;  necessary  allegations.  Sima-MoKenstie  Co*  v.  Paitef 
son,  742.  Demurrage  and  broker's  charges,  as  elements  of,  in 
suit  against  purchaser  failing  to  take  goods.    Id, 

Breach;  injured  party's  duty  to  lessen  damage.  Salant  ▼.  Dawnenherg 
Co.  266 ;  Malloch  V.  Kicklighter,  606. 

Breach,  right  of  action  for,  on  renunciation  before  time  for  perform- 
ance.    Cow  v.  MoKinley,  493. 

Builder's  breach  of,  by  inferior  work;  what  recoverable.  Domhlatt  v. 
Carlton,  741.  Effect  of  offer  to  make  necessary  changes  for 
specified  sum.    Id. 

Carrier's  contract.    See  Railroad. 

Certainty;  maxim,  "id  certum  est  quod  certum  reddi  potest,"  applied. 
Citizens  Bank  v.  Benton,  311.  Contract  to  perform  labor  at  a 
definite  rate  during  "turpentine  season,"  not  too  indefinite; 
meaning  of  the  words  could  be  shown  by  parol  proof.  Peacock 
V.  8tate,  402.  Uncertainty  as  to  time  of  payment  of  considera- 
tion. Murphey  v.  Creamer,  693,  598,  603.  Too  uncertain  as  to 
character  of  work  to  be  performed.     Adams  v.  State,  801. 

Commission  of  broker.     See  Principal  and  Agent. 

Competency  of  parties.     See  catchwords  "Dead  man,"   infra. 

Composition  by  creditors  with  debtor;  consideration  necessary.  WV- 
liams-Thompson  Co.  v.  WilUams,  261-2.  Estoppel  of  creditor 
to  recede  from.    Stovall  Co.  v.  Shepherd  Co.  498. 

I'on  si  deration,  agreement  not  without.  To  pay  agent  for  services  to 
be  rendered,  the  nature,  extent,  and  time  of  which  were  left 
to  his  discretion.  Citizens  Bank  v.  Benton,  308.  Considera- 
tion to  be  paid  by  purchaser  from  proceeds  or  profits  of  the 
property  bought,  not  invalid.     Murphey  v.  Creamer,  693,  699. 

Consideration,  failure  of.  Plea  of  total  failure  includes  partial  failure; 
but  sufficient  data  must  be  given  as  basis  of  deduction  from 
price.  Stimpson  Specialty  Co.  v.  Parker,  295.  Plea  not  sus- 
tained, as  to  machine  not  adapted  to  purpose  for  which  bought, 
but  retained  and  not  shown  to  be  wholly  valueless  for  any  pur- 
pose.    Id. 

Consideration  illegal  or  immoral  (cotton  futures),  shown  by  parol  proof. 
McT^amara  v.  Georgia  Cotton  Co.  669. 

Consideration  inadequate,  not  invalidate  contract.  Hartfelder  v.  Clark, 
422.  Not  authorize  finding  that  holder  of  note  was  not  bona 
fide  purchaser.    Id, 

Consideration  not  payable  on  a  definite  day,  not  necessarily  invalid. 
Murphey  V.  Creamer,  593,  698,  603. 
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Consideration  of  note,  shown  by  parol  proof."  Nunez  Oin  d  Warehouse 
Co,  V.  Moore,  350. 

Consideration,  presumption  of,  from  seal.  Williams-Thompson  Co.  v. 
Williamsy  253. 

Consideration;  surety  not  released  by  agreement  without.     Id. 

Consideration.     See  catchword  "Mutuality,"  infra. 

Construction,  question  for  court.  Malloch  v.  Kicklighter,  605.  Con- 
strued most  strongly  against  party  preparing  it.  Mizell  Live 
Stock  Co.  V.  Banks f  364.  Construed  so  that  all  parts  may 
stand  together,  if  possible.  Id.  Construction  of  terms.  See 
•  W^ords   and  Phrases. 

Corporation,  authority  to  sign  contract  for.     See  Corporation. 

Cotton,  contract  as  to  sale  of.     See  Sale. 

Custom  at  variance  with,  error  in  admitting  testimony  as  to.  Patapsco 
Shoe  Co.  V.  Bankston,  676,  678. 

Damages  for  breach.    See  catchword  "Breach,"  supra,  and  title  Damages. 

Dead  man  named  as  insured,  in  fire-insurance  policy;  contract  valid, 
when.     Queen  Ins.  Co.  v.   Peters,  292. 

Delivery,  stipulation  as  to.     See  Sale. 

Demand  for  delivery,  when  not  necessary  before  suit  against  vendor  for 
breach  of  contract.     McNanuira  V.   Georgia  Cotton  Co.  669. 

Description  of  property  in.     See  Deed. 

Employment,  contract  of.  See  catchword  "Mutuality,"  infra;  and  see 
title  Master  and  Servant. 

Entire  and  not  severable  contract.  National  Duck  Mills  v.  Catlin,  244. 
Accord  and  satisfaction  as  to  separate  demands  arising  there- 
from, without  affecting  the  others.  Id.  Entire,  for  sale  of 
malt,  to  be  delivered  in  installments.  Acme  Brewing  Co.  v. 
Rahr  Sons  Co.  664. 

Execution  of;  proved  by  testimony  of  party  executing,  without  produc- 
ing subscribing  witness.  Christie  v.  Shingler,  529.  See  Plead- 
ing, catchwords  "Non  est  factimi,"  infra. 

Executory,  for  sale  of  goods.     See  Sale. 

Fraud    in.     See   Fraud. 

Future  delivery  of  goods  sold,  legality  of  contract  for.     See  Sale. 

Guaranty.     See   Sale,  catchword   "Warranty." 

Illegal,  assignment  of  life-insurance,  when  not.  Volunteer  Ins.  Co.  v. 
Buchannan,   255. 

Illegal  purpose  of  purchaser,  as  affecting  vendor.    Kinard  v.  State,  133. 

Illegality,  as  defense.  McNamara  v.  Georgia  Cotton  Co.  669.  Immoral 
or  illegal  consideration  shown  by  parol  proof.  Id.  Contract 
valid  on  its  face,  not  invalidated  by  showing  that  one  of  the 
parties  understood  it  to  be  a  wagering  contract.  Farmers  Oil 
Co.  v.  Rosenthal,  416.  See  Sale,  catchwords  "Future  delivery," 
"Futures." 

Illegality.     See  catchwords,  "Interstate,"  "Levying  officer,"  infra. 

Implied  promise  to  pay  for  property  appropriated;  case  not  within  rule 
as  to.     Dickson  v.   Mat  theirs^  543. 

Intent  of  parties,  when  shown  by  parol  testimony.  McNamara  v.  Geor- 
gia Cotton  Co.  669.     And  see  Evidence,  catchword  "Parol." 
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Interference  by  stranger  with  performance;  action  for,  under  statute  as 
to  contracts  of  renting,  etc.    RawUnga  v.  Bheppard,  350. 

Interstate-commerce  law,  as  affecting  legality  of  contracts  for  sale  of 
liquor.    Buah  v.  Heasig-Ellis  Co.  589,  591. 

Levying  officer's  agreement  as  to  disposition  of  property,  contrary  to 
public  policy  and  void,  when.    James  v.  Pepper,  266. 

Machinery  not  in  accordance  with;  measure  of  damages.  Domhlatt  v. 
Carlton,    741. 

Mutual  assent  to  same  thing  in  same  sense,  wanting;  no  contrsust.  Pat- 
terson v.  O.,  F,  d  A.  Ry.  Co,  306. 

Mutuality  not  wanting  in  contract  to  pay  agent  for  services  to  be  ren- 
dered, though  it  left  to  his  discretion  the  nature,  extent,  and 
time  of  the  service.  Citizens  Bank  v.  Benton,  308.  Not  want- 
ing in  agreement  that  purchase-price  was  to  be  paid  from  pro- 
ceeds or  profits  of  the  property  bought.  Murphey  v.  Creamer, 
593,  699.  When  not  wanting  in  contract  for  sale  of  cotton. 
MoOhee  Cotton  Co.  v.  Herrine,  700.  When  a  jury  question. 
lAvingstoji  v.  Martin,  766.  Written  order  for  goods,  binding 
without  written  acceptance,  where  the  goods  were  shipped.  Case 
Threshing  Machine  Co.  v.  Donalson,  428. 

Non  est  factum,  as  defense.     See  Pleading, 

Notice  of  claim,  stipulation  as  to  time  of,  as  condition  of  liability.  W. 
U.  Tel.  Co,  V.  Ford,  606,  620. 

Nudum  pacttun.     See  catchword  **  Consideration,'*  supra. 

Offer,  acceptance  of,  by  acts.  Case  Threshing  Machine  Co.  v.  Donalson, 
431.  Offer  not  accepted  before  withdrawn,  no  contract  existed. 
Wilkerson  v.  Patton  Sash  Co,  698.  When  acceptance  must  be 
in  writing.  Id.  Memorandum  of  sale,  held  to  be  offer;  ac- 
ceptance made  binding  contract.  McOhee  Cotton  Co.  v.  Her- 
rine, 700.  Offer  of  price  before  delivery,  when  not  necessary. 
Id. 

Option  to  tenant  to  purchase,  contract  construed  as,  where  it  provided 
for  payment  of  rent  on  lailure  to  pay  installments  of  purchase- 
money.  Hodnett  v.  Mann,  666.  Compare  Brundrige  v.  State, 
816. 

Option.     See  catchword  "Offer,"  supra. 

Order  for  goods;  written  acceptance  of  written  order,  not  necessary,  to 
bind  purchaser,  where  the  goods  were  shipped.  Ca^e  Threshing 
Machine  Co,  v.  Donalson,  428. 

Parties  able  to  contract;  rule  requiring,  not  prevent  contract  (fire-in- 
surance policy)  in  name  of  dead  man,  when.  Queen  Ins.  Co.  v. 
Peters,  292. 

Parties  to.     See  catchword   "Privity,"  infra. 

Policy  of  insurance.     See  Insurance. 

Privity;  none  between  A.,  who  furnished  material,  and  C,  who  had  em- 
ployed B.  to  do  work  and  had  agreed  with  B.  to  pay  for  mate- 
rial to  be  used  in  it,  B.  buying  the  material,  and,  without  au- 
thority, having  it  charged  by  A.  to  C.  Dickson  v.  Matthexcs, 
542.     Contract  between  vendor  and  vendee,  with  provision   for 
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broker's  commission;  broker's  action  against  vendee,  based  on, 
should  be  in  name  of  vendor,  suing  for  his  use.  West  v.  Mor- 
ris, 661. 

Public  policy,  levying  officer's  agreement  as  to  disposition  of  property, 
contrary  to,  when.     James  v.  Pepper,  266. 

Ratification  of.    See  Principal  and  Agent. 

Release,  memorandum  here  was  not.     Malloch  v.  Kickliyhter,  605. 

Remedy  given  by  statute,  not  enlarged  by  agreement.  McCord  v.  Hill, 
254. 

Renewal  note  estopped  maker  from  defenses  or  counter-claims  known  to 
him  when  he  made  it.     National  Duck  Mills  v.  GatUn,  245. 

Rental,  or  sale;  issue  as  to  which  was  intended.  Patrick  v.  Shields,  506. 
See  Hodnett  v.  Mawn,  666;  Brundrige  v.  State,  816.  And  as  to 
rent,  see  Landlord  and  Tenant, 

Rescission  of  rent  contract,  when  not  result  from  landlord's  renting  to 
third  person  on  tenant's  renunciation  of  contract.  Co»  v.  Ifc- 
Kinley,  492. 

Sealed,  instrument  is  not,  by  scroll  with  L.  S.  after  signature,  though 
attesting  clause  recite  it  was  sealed.  Waterman  y.  Barclay, 
108.  Presumption  from  seal,  as  to  consideration.  WUliams- 
Thompson  Co,  v.   TFiZZiaww,   253.     See  Corporation. 

Service,  contract  for,  not  wanting  in  mutuality.  Citieens  Bank  v.  Ben- 
ton, 308.  Implied  promise  to  pay  reasonable  sum  for,  to  attor- 
ney examining  title,  on  employment  of  agent  in  sale  of  land. 
West  V.  Morris,  651.  See  Master  and  Servant;  Principal  and 
Agent,  catchword  "Commission." 

Severable,  contract  here  was  not.    National  Duck  Mills  v.  Catlin,  244. 

Signature,  proof  of,  by  comparison  with  admittedly  genuine  signature. 
Wilson  v.  Barnard,  00.  Question  as  to  genuineness  of  signa- 
ture, not  raised  by  general  objection  that  paper  offered  in  evi- 
dence was  irrelevant.     Hickman  v.  Bell,  320. 

Signing  in  behalf  of  another,  in  his  presence.  Outcault  Advertising  Co. 
V.  American  Furniture  Co.  211. 

Signing  without  reading,  induced  by  fraud;  good  plea  as  to.  Chandler- 
Blackstad  Co.  V.  Price,  383.  Signing  without  reading,  where 
other  party  was  in  haste  to  catch  train;  no  fraud  shown  which 
would  entitle  signer  to  relief.  Patapsoo  Shoe  Co.  v.  Bankston, 
676. 

Speculative  intent  in;  admissibility  of  testimony  as  to.  Volunteer  Ins. 
Co.  v.  Buchannan,  255.  See  Insurance,  catchword  "Assign- 
ment;" Sale,  catchword  "Futures." 

Sunday  note  executed  by  prisoner  to  his  attorney  for  services  in  repre- 
senting him  and  securing  bond  for  his  release,  valid.  Few  v. 
Ounter,  100.  Contract  made  on  Sunday  invalid,  where  made  in 
prosecution  of  business  of  one  of  the  parties.  Williams  v. 
Allison,  840. 

Suretyship.     See  Husband  and  Wife;  Principal  and  Surety. 

Time  limit  not  specified,  reasonable  time  implied  (to  be  determined  by 
jury).  Cherry  Lake  Co.  v.  Lanier  Armstrong  Co.  341.  Time 
for  performance  of  service,  during  the  "turpentine  season,"  not 
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too  indefinite ;  meaning  shown  by  parol  proof.  Peacock  y.  State, 
402.  Time  of  payment  of  consideration,  indefiniteness  of,  as 
affecting  validity.     Murphey  v.  Creamer,  593,  598,  603. 

Unilateral.     See  catchword  "Mutuality,"  supra. 

Wagering,  when  life-insurance  policy,  or  assignment  thereof,  is  not. 
Volunteer  Ins.  Co.  v.  Buchannan,  255.  See  Sale,  catchword 
"Futures." 

Warranty.    See  Sale, 

Written.    See  Evidence,  catchword  "Parol;"  and  see  Statute  of  Frauds. 
CONTRIBUTION.     See  Partnerehip, 
CONVERSION.     See  Trover, 
CONVEYANCE.    See  Deed;  Fraud;  Title. 
COPY.     See  Amendment;  Evidence, 
CORPORATION.     See   Municipal  Corporation. 

Agent's  authority.    See  Principal  and  Agent. 

Authority  of  general  manager  to  make  contract  for.  Nunez  Oin  d 
Warehouse  Co,  v.  Moore,  350. 

Authority  of  officer  to  sign  contract  for.  Outoault  Advertising  Co,  v. 
American  Furniture  Co.  211. 

Bankruptcy;  liability  of  organizers.  See  catchword  "Organizers,"  in- 
fra. 

Capital  stock.     See  catchwords  "Organizers,"   "Stock,"   infra. 

Commencing  business  before  minimum  capital  subscribed.  See  catch- 
word "Organizers,"  infra. 

Contract  admissible  in  evidence  as  contract  of.  Campbell  v.  Alkahest 
Lyceum   System,   839. 

Contract  by  organizers,  liability  on.     Rosenheim  Shoe  Co,  v.  Home,  582. 

Contract  signed  in  behalf  of,  in  presence  of  president  and  under  his  di- 
rection, was  prima  facie  the  act  of  the  corporation.  Outcault 
Advertising  Co,  v.  American  Furniture  Co.  211. 

Creditor's  knowledge  before  extending  credit,  as  affecting  right  to  com- 
plain of  unauthorized  acts  of  organizers.  Rosenheim  Shoe  Co. 
V.  Home,  582,  586. 

Embezzlement  by  employee.     See  Criminal  Law. 

"General  manager,"  authority  of,  what  implied.  Nunez  Gin  d  Ware- 
house Co.  V.  Moore,  350. 

Letters  of  officer,  when  admissible  against  corporation.  Farmers  Oil  Co, 
V.  Rosenthal,  416. 

Non-resident.     See  catchword  "Residence,"  infra. 

Officer's  authority  to  make  note  for.  Nunez  Oin  d  Warehouse  06.  v. 
Moore,  350. 

Official  designation,  presumption  from,  as  to  authority.    Id. 

Organizers  beginning  before  minimum  capital  stock  subscribed;  liability 
of.  Rosenheim  Shoe  Co.  v.  Home,  682.  Liability  in  favor  of 
creditors,  not  in  favor  of  the  corporation,  and  not  enforceable 
by  trustee  in  bankruptcy  of  corporation.    Id. 

Partnership  liability  of  organizers.    Jd, 

"Person"  includes  corporation,  in  Civil  Code,  §  4413,  as  to  liability  of 
master  for  tort  of  servant.     L.  d  N.  R.  Co,  v.  Hudson,  171. 
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Promoters,  liability  of.     Rosenheim  Shoe  Co,  v.  Home,  582. 
Purchase  of  engine  and  boiler  presumed  to  be  within  authority  of  gen- 
eral manager  of  gin   and  warehouse  company.     Nunez  (Hn  d 
Warehouse  Co.  v.  Moore,  350. 
Residence   of,   not   changed   by    removal   to   another    State.     Cooper   v. 

Most  Nursery  Co.   354. 
Seal  not  required  on  transfer  of  note  by.    Christie  v.  Shingler,  629.    Rec- 
ord silent  as  to  whether  attached  to  paper   admitted  in  evi- 
dence; paper  treated  as  if  seal  was  attached.    Id. 
Stock;   purchase  of  its  own  stock,  officer  without  power  to  make  for. 

Nunez  Oin  d  Warehouse  Co.  v.  Moore,  350. 
Stock;   meaning  of  "minimum  capital  stock."     Rosenheim  Shoe  Co.  v. 
Home,  582.     Liability,  where  business  begins  before  minimnm 
subscribed.     Id. 
Stock  subscriptions,  time  for  paying.     Id.  585,  586. 
Tort,  liability  for;  national  bank  not  liable  for  wrongful  prosecutioiL. 
Hansford  V.  Nat.  Bank  of  Tifton,  270. 
CORPSE.     See    Cemetery. 
CORPUS    DELICTI.     See   Criminal    Laxc. 
COSTS. 

Attorney's  fees  claimed  in  suit  on  insurance  policy,  whether  damages  or 

costs.     Queen  Ins.   Co.  v.   Peters,  290,   29L 
Judgment  for,  in  justice's  court,  when  proper.     Thom<is  v.  Monticello 

Vehicle   Co.   260. 
Personal  actions,  statute  limiting  plaintiff's  recovery  of  costs  in,  not 
applied   to   trover,   though   plaintiff  elected   to   take   damages. 
Grant  v.  General  Baptist  Convention,  393. 
Question  as  to,  not  properly  raised  in  appellate  court,  by  presenting  a 
ground   not  included  in   motion    in   court  below,   to   tax  costs. 
Id.  392. 
COTTON.    See  Principal  and  Agent,  catchword  "Factor."    Sale. 
COUNSEL.     See  Attomey  at  Law. 
COUNT.     See  Criminal  Law,  catchword  "Indictment." 
COUNTER-CLAIM.  .  See  Estoppel;  Pleading,  catchwords  "Set-off;"  PHn- 

cipal  and  Agent. 
COUNTIES. 

Boundary  line  between,  disputed;  statute  providing  for  determination 
of,  by  Secretary  of  State,  constitutional.  Early  County  v. 
Baker  County,  305. 
Bridge;  colt's  foot  injured  by  slipping  through  hole  at  edge  of  bridge, 
not  dangerous  for  horse;  issues  as  to  negligence  of  county,  and 
contributory  negligence  of  owner  in  allowing  colt  to  follow 
horse,  were  for  jury.     Greene  County  v.  Walker,  347. 

COURTS.     See  City  Court;  Judge;  Jurisdiction;  Justice's  Court;  Muni- 
cipal Corporation;  Practice  in  Court  of  Appeals;  T'rioZ. 
CREDITORS.     See  Debtor  and  Creditor. 
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CRIMINAL  LAW.     See  Code  Sections—Penal. 

Abandonment  of  child.     See  catchword  "Child,"   infra. 

Abatement;  disqualification  of  grand  juror,  no  ground  for  plea.  Oar- 
nett,  109,  112.  Plea  alleging  disqualification  of  prosecuting  of- 
ficer, not  entertained.  Bush,  544.  Plea  in  abatement  to  ac- 
cusation; filed  in  due  time.     Id.  545. 

Abduction.     See  catchword  "Kidnapping,"  infra. 

Absence  of  judge  during  part  of  trial,  effect  of.  Brantley y  24;  Martini 
455. 

Accessories;  none  in  misdemeanors;  all  participants  are  principals. 
HardUy  48;  Toles,  444;  Wynne  v.  Atlanta,  818. 

Accident,  evidence  requiring  charge  to  jury  on  theorj-  of,  on  trial  for 
assault     Conoly,  822. 

Accusation;  afiidavit  of  prosecutor,  as  basis  of.  Eady,  818.  Amend- 
ment of  accusation;  objection  as  to  time  of,  too  late.  Whipple, 
214.  Accusation  of  violation  of  ordinance,  what  sufficient. 
Wynne  v.  Atlanta,  818.     See  catchword  "Indictment,"  infra. 

Acquittal  of  higher  grade  charged,  resulted  from  verdict  for  lower  grade, 
though  judge  refused  to  receive  it.  Register,  623.  Dissent, 
635. 

Admission.     See  catchword  "Confession,"  infra. 

Affray;  defense  unduly  restricted  by  charge  of  court.     Bracewell,  830. 

Alteration  of  indictment,  not  matter  for  demurrer.     Ounn,  819. 

Altering  mark  on  animal.     See  catchword  "Animal,"  infra. 

Alibi.  Omission  to  charge  jury  on,  without  request,  not  cause  reversal. 
Solomon,  469.  Evidence  not  requiring  charge  to  jury  on.  Shaw, 
776.     No   error    in   charge   on.     Doirdell,   83r). 

Amendment  of  accusation;  objection  too  late  as  to  time  of  amendment. 
Whipple,   214. 

Animal;  marking  or  branding,  distinct  offense  from  altering  mark  or 
brand;  indictment  charging  marking  by  branding,  "and  by  alter- 
ing," etc.,  was  for  one  offense.  Lawrence,  786.  Whether  neces- 
sary to  allege  ownership,  in  indictment  for  marking;  allegation 
as  to,  must  be  proved.    Id,     See  catchword  "Hog,"  infra. 

Arms,  carrying  unlawfully.     See  catchword  "Pistol,"  infra. 

Arrest,  assault  on  officer  making;  when  not  justifiable.     Smith,  36. 

Arrest  unlawful,  not  defined  in  charge  of  court;  no  error,  in  absence  of 
request.     Renfroe,  38. 

Arrest;  voluntary  surrender,  accused  not  allowed  to  show.  Register, 
623. 

Arrest  without  warrant,  officer's  right  to  make,  for  offense  committed  in 
his  presence;  cursing  by  persons  seen  by  approaching  officer, 
held  to  be  in  his  presence,  though  not  heard  by  him.     Smith,  37. 

Arson;  presumption  of  accidental  burning.  Matthews,  302;  Childs,  829. 
Not  rebutted,  and  evidence  insufficient  as  to  motive;  conviction 
set  aside.  Matthews,  302.  Corpus  delicti  must  be  shown  by 
evidence  aliunde  confession  or  incriminatory  admission.  Childs, 
829. 

Assault  and  battery,  evidence  warranting  conviction.  Brantley,  24.  As- 
sault and  battery  charged,  conviction  of  assault  set  aside,  where 
evidence  demanded  finding  of  battery.  Kennedy,  794.  See 
catchword    "  Rape,"    infra. 
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Assault;  failure  to  prosecute  in  municipal  court  for  disorderly  conduct, 
irrelevant,  on  trial  for.    Butler,  463. 

Assault  on  officer  approaching  to  arrest  without  warrant;  evidence  war- 
ranting conviction.    Smith,  37. 

Assault  to  murder,  by  throwing  rock.  Id,  When  not  committed  by  one 
shooting  into  riotous  mob  invading  his  premises.  Rhodee,  68. 
Distinguished  from  offense  of  shooting  at  another.  Hunter, 
832.     Intent  to  kill  not  presumed  where  death  not  result.     Id. 

Assault  to  rape.    See  catchword  "Rape,"  infra. 

Assault,  words  as  justification  for,  not  include  written  w6rds.  Hay- 
good,  394. 

Assault.     See  catchword  "Homicide,"  infra. 

"Assemblage  or  meeting*'  of  school,  meaning  of,  in  statute  as  to  disturb- 
ing school.     Harwell,  115. 

"At,"  meaning  of,  in  penal  statute.    English,  791. 

Attempt  to  wreck  train.     See  catchword  "Railroad,"  infra. 

Autrefois  acquit,  or  autrefois  convict.  See  catchwords  "Former  jeo- 
pardy," infra. 

Bar  of  prosecution,  by  statute  of  limitations;  no  such  concealment  shown 
as  to  arrest  bar.    Harris,  366. 

Battery.    See  catchwords,  "Assault  and  battery,"  supra. 

Bigamy;  evidence  sufficient  to  convict.     Bewell,  451. 

Branding  animal.    See  catchword  "Animal,"  supra. 

Burglary;  presumption  from  possession  of  stolen  goods,  error  in  omit- 
ting element  of  recency,  in  charging  jury  as  to,  harmless,  in  view 
of  imdisputed  facts.  Rayfield,  48.  Circimi stances  sufficient  as 
to  corpus  delicti.  Oamett,  114.  Description  of  stolen  prop- 
erty in  indictment:  "35  pounds  of  middling  meat,"  value,  and 
name  of  owner,  sufficient.  Shaw,  776.  Meaning  of  ^  place  of 
business,"  in  statute  as  to.  Keenan,  792.  Indictment  suffi- 
cient.    Id, 

Cattle;  branding,  or  altering  mark.     Latcrence,  786. 

Character  of  accused;  no  error  in  charge  to  jury  as  to  effect  of  evidence 
of  good  character.     Orusin,   153. 

Charge  of  court.     See  that  title. 

Cheating  and  swindling,  by  obtaining  money  on  worthless  check,  not 
committed  without  representation  as  to  fund  to  pay  the  check, 
or  that  it  would  be  paid  on  presentation;  indictment  not  al- 
leging such  representation,  fatally  defective.  Williams,  395. 
Evidence  not  sufficient  to  convict.  0*'Seal,  474.  Ownership  of 
money  obtained  and  name  of  person  defrauded  should  be  al- 
leged and  proved.  Id,  Party  defrauded  here  was  bank,  not 
cashier,  though  the  money  was  obtained  from  him  and  he  after- 
wards paid  the  bank.     Id, 

Cheating  and  swindling;  conviction  not  authorized  by  representation  not 
shown  to  have  deceived,  in  sale  of  horse  with  patent  defect. 
Odum,  27.  Evidence  slight  as  to  material  element  of  case,  but 
not  legally  insufficient.     Thomas,  142. 
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Cheating  and  swindling  under  "labor-contract  act"  of  1903.  Error  in 
charging  jury  that  on  proof  of  enumerated  acts  deemed  pre- 
sumptive evidence  of  intent  to  defraud,  the  burden  of  proving 
innocence  would  be  shifted  to  defendant.  Fuller,  117.  Statute 
to  be  so  construed  as  not  to  render  it  repugnant  to  State  or 
Federal  constitution.  Id.  118.  Contract  to  perform  labor  at 
a  definite  rate  during  '^ turpentine  season/'  not' too  indefinite; 
meaning  of  the  words  could  be  shown  by  parol  proof.  Peacock, 
402.  Contract  not  clear  and  definite  in  its  terms  (as  to  char- 
acter of  work) ;  conviction  set  aside.  Adams,  801.  Fraudulent 
intent  not  shown.     Harris,  836. 

Check  worthless;  what  necessary  to  constitute  cheating  and  swindling 
by  giving.     Williams,  395;  &Neal,  474. 

Child  abandonment;  essentials  of  the  offense;  it  continues,  and  statute 
of  limitation  does  not  begin  to  rtm,  so  long  as  desertion  and 
non-support  of  dependent  child  continue.  Phelps,  41.  Imma- 
terial that  defendant  was  driven  from  home  and  his  life  threat- 
ened by  wife  and  father-in-law.  Parrish,  836.  Venue  not 
proved.    Id,     Conviction  warranted.     Breton,  457. 

Child.     See  catchword  "Kidnapping,"  infra. 

Circumstantial  evidence.  See  catchwords  as  to  particular  offenses,  and 
title  Charge  of  Court, 

City  ordinance  held  invalid  because  a  penal  law  of  the  State  covers  the 
matter  (pimislmient  for  allowing  house,  or  part  of  house,  to 
be  occupied  as  house  of  ill-fame).  Cotton  v.  Atlanta,  397;  Dan- 
nie V.  Atlanta,  471. 

Color  of  accused.     See  catchword  "Race,"  infra. 

Commitment,  irregularity  in,  not  matter  for  plea  to  jurisdiction.  Boat- 
right,  29. 

Confession.  Corpus  delicti  proved  by  circumstantial  evidence  coupled 
with  incriminatory  admission.  Oamett,  109;  Stanley,  153.  Not 
alone  proof  of  corpus  delicti.  Childs,  829.  Inducement  by 
promise  not  to  hurt  a  hair  of  defendant's  head  if  he  would  tell 
the  truth,  etc.  Garnet t,  111.  Inducement  not  exclude  incrim- 
inatory admission  leading  to  discovery  of  confirmatory  cir- 
cumstances, when.     Jd,  109. 

Contract  of  laborer  with  intent  to  defraud.  See  catchwords  "Cheating 
and  swindling  under  labor-contract  act,"  supra. 

Corpus  delicti,  meaning  of.  Oamett,  114.  Not  shown  by  confession 
alone.  Childs,  829.  Shown  by  circumstantial  evidence  coupled 
with  incriminatory  admission.  Oamett,  109;  Stanley,  153. 
SuflBcient  proof  of,  as  to  larceny.  Id.  7;  Boa  fright,  29.  As  to 
burglary.     Oamett,   114. 

Crimination  of  self.  See  catchword  "Confession,"  supra,  and  title  Evi- 
dence. 

Crop,  unlawful  sale  of;  conviction  warranted.  Alexander,  27.  Sale  not 
criminal,  here.    Robinson,   791;    Brundrige,   816. 

Death,  cause  of.    See  catchword  "Homicide,"  infra. 

Declarations  of  deceased  persons.  See  catchwords  "Dying  declarations," 
infra. 
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Degree  of  crime.    See  catchword  **  Grades,"  infra. 

Demand  for  trial;  writ  of  error  premature,  as  to  refusal  to  allow  de- 
mand entered;  order  refusing  was  not  final  judgment.  Sharpe, 
212;  Maples  v.  State,  786. 

Disorderly  house.    See  catchwords  ''Lewd  house,"  infra. 

Disturbing  school;  statute  not  violated  by  disturbing  sleight-of-hand  per- 
formance of  traveling  performer  in  school-house,  though  part 
of  proceeds  was  to  go  to  school  purposes.  Harwell,  115.  Stat- 
ute not  applicable  where  assemblage  is  for  purpose  not  con- 
nected with  exercises  pertaining  to  school.    Jd, 

Doubt  as  to  guilt.     See  Charge  of  Court,  catchwords  "Reasonable  doubt." 

Drunkenness.     See  catchword  "Intoxication,"  infra. 

Duplicity  in  indictment.    Lawrence,  786,  788. 

Dying  declarations;  credibility  of  declarant,  attacked  by  proof  of  gen- 
eral bad  character,  etc. ;  error  in  not  charging  jury  as  requested 
on  rules  governing  credibility.  Robinson,  462.  Error  in  charge 
on.    Id, 

Embezzlement  by  employee  of  corporation;  indictment  sufficient;  ques- 
tion as  to  constitutionality  of  statute,  not  properly  made.  Carr, 
21. 

Escape.    See  catchword  "Flight,"  infra. 

Pear,  as  defense.     See  catchword  "Homicide,"  infra. 

Fence  destroyed;  facts  warranting  conviction,  imder  code  section  as  to 
malicious  mischief.     Woods,  476. 

Fine,  defendant  entitled  to  reasonable  time  to  pay,  under  alternative 
sentence;  tender  to  sheriff,  sufficient,  though  prisoner  wasjn 
chain-gang.    Ahram   v.    Maples,    137. 

Firearms.    See  catchword  "Pistol,"  infra. 

Flight,  accused  not  allowed  to  prove  he  did  not  attempt.    Register,  623. 

Forcible  entry  and  detainer,  what  necessary  to  constitute.  Cate  v. 
Knight,  665. 

Former  jeopardy,  plea  of,  can  not  be  based  on  trial  imder  void  accusa- 
tion. Renfroe,  38.  When  former  verdict  bars  prosecution 
though  not  received  by  the  court.    Register,  623,  630. 

Fornication.     See  catchwords  "Lewd  house,"  infra. 

Fraud.     See  catchword  "Cheating,"  supra. 

Game  law  of  1011  repealed  all  existing  laws,  general,  special,  or  local, 
on   the  same   subject-matter.    Hammond,    143. 

Gaming;  case  controlled  by  Tunlley  v.  State,  9  Go.  App.  435.     Tyus,  23. 

Good  faith,  claim  of  ownership  not  conclusive  evidence  of,  in  case  of  one 
charged  with  malicious  injury  to  another's  fence.     Woods,  476. 

Grades  of  crime;  judge  has  no  authority  to  refuse  to  receive  verdict  for 
lower  grade  than  charged,  where  the  accused  does  not  object, 
though  the  verdict  be  unwarranted.  Register,  623.  Dissent, 
635. 

Grand  juror.     See  Jury. 

Hog,  malicious  killing  of;  evidence  not  warranting  inference  of  malice. 
Crowder,  355. 

Hog-stealing;  conviction  set  aside  for  lack  of  evidence  of  animus  furandi. 
Williams,   142. 
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Homicide.  Fear,  as  defense;  one  convicted  of  manslaughter  not  hurt  by 
court  giving  in  charge  code  section  on  this  subject.  Carswell, 
27.  Provocation  by  words,  etc.;  no  error  in  charging  as  to.  Id, 
S(f.  Slayer's  statement,  after  walking  from  place  of  killing  to 
opposite  side  of  street,  that  he  "had  to  do  it,"  no  part  of  res 
gestae.  Id.  Seduction  or  debauchery  of  daughter,  cause  of  attack; 
instructions  to  jury.  Brown,  60.  Shooting  to  repel  invasion  of 
premises  by  riotous  mob.  Rhodes,  68.  Belative  size  and  strength 
of  the  parties,  and  violent  character  of  one;  no  error  in  not 
charging  jury  as  to,  without  request.  Langaton,  86.  Opinion 
of  physician,  that  death  would  soon  follow  wound,  admissibil- 
ity of.  Id,  84.  By  shooting  opposite  party  in  quarrel,  while 
he  was  approaching  with  hand  in  pocket;  conviction  of  man- 
slaughter affirmed.  Young,  116.  Expert  testimony  not  neces- 
sary, to  authorize  finding  that  cause  of  death  was  blow  inflicted 
by  deadly  weapon  several  days  before  death.  Brown,  216. 
"Cooling  time,"  whether  sufficient,  a  jury  question.  Robinson, 
463.  Prima  facie  case  of  murder  made  out  by  proof  of  killing 
in  manner  alleged  in  indictment;  no  error  in  charge  to  jury  as 
to  this.  Rickerson,  464.  Testimony  that  the  described  loca- 
tion of  the  fatal  wound  indicated  the  position  of  the  deceased 
when  shot,  admitted;  not  material  error.  Rivers,  487.  Ver- 
dict for  lower  grade  than  charged  acquits  of  higher  grades,  and 
is  a  finality,  where  the  accused  does  not  object  to  it.  Judge 
can  not  refuse  to  receive  it,  though  not  supported  by  evidence. 
Subsequent  verdict  for  higher  grade  set  aside.  Register,  623. 
Dissent,  635.  See  catchwords,  "Dying  declaration/'  ^pra; 
"Manslaughter,"   infra. 

Hunting.    See  catchword  "Game,"  supra. 

Husband  not  competent  to  testify  on  trial  of  his  wife.    Ector,  777. 

Identification  by  prisoner's  statement  to  jury,  not  render  thing  ad- 
missible as  evidence.     Register,  623. 

Impeaching  testimony,  no  ground  for  setting  aside  conviction.  Eollowaf, 
40. 

Indictment,  alteration  of,  not  matter  for  demurrer,     (hinn,  819. 

Indictment;   description  of  stolen  seed  cotton,  insufficient.     Bright,   17. 

Indictment,  exception  to  ruling  on  demurrer  to,  not  properly  made  in 
motion  for  new  trial.     Mack,  835. 

Indictment  for  nuisance,  sufficient.     Central  Georgia  Power  Co,  448. 

Indictment  for  perjury,  sufficient.    Broadwater,  458. 

Indictment;  grand  juror's  disqualification,  no  ground  for  plea  in  abate- 
ment.    Qamett,  109,  112. 

Indictment  in  two  counts,  charging  different  offenses  which  are  separate 
transactions;  general  verdict  of  guilty  set  aside,  where  the  evi- 
dence supports  Only  one  of  them.  Morse,  61,  66.  Indictment 
with  bad  count  and  good  count;  court  may  strike  the  bad, 
without  quashing  the  whole.     Martin,  795. 

Indictment  joining  different  offenses  in  one  count,  when  proper.  Law- 
rence, 788.  Two  offenses  not  joined,  where  facts  constituting  a 
second  offense  were  alleged  merely  as  matter  of  inducement, 
describing  the  manner  of  committing  the  main  offense.     Id, 


Digitized  by  VjOOQIC 


»00  INDEX.  [10  Ga. 

CRIMINAL  JjAW—aontmued. 

Indictment  not  too  indefinite  as  to  kind  of  intoxicating  drinks  sold. 
Howcy  215. 

Indictment,  rule  as  to  when  sufficiently  specific.  Central  Georgia  Power 
Co.  449.  * 

Indictment  transferred  to  city  court,  superior  court  lost  jurisdiction. 
Cook,  580.  Jurisdiction  not  changed  by  unconstitutional  stat- 
ute.   Id. 

Indictment,  unnecessary  allegation  in,  as  to  ownership,  must  be  proved. 
Lawrence,  789. 

Indictment  void,  defect  not  waivable;  trial  thereon  no  basis  for  plea 
of  former  jeopardy.    Renfroe,  38. 

Injury  to  property.    See  catchword  "Property,"  infra. 

Intent  of  purchaser  to  use  property  for  imlawful  purpose,  as  affeotiiig 
seller.    Kinard,  133. 

"Into,"  meaning  of,  in  penal  statute.    English,  791. 

Intoxication  in  residence  of  another,  manifested  by  indecent  condition, 
without  words  or  harmful  act;  "indecent  condition"  may  exist 
in  degree  of  intoxication.    Ford,  442. 

Invasion  of  premises  by  riotous  mob;  when  justification  for  shooting. 
Rhodes,  68. 

Involuntary  manslaughter.     See  catchword  "Manslaughter,"  infra. 

Irregularity  in  trial,  presumption  of  harm  from.     Martin,  466-7. 

Jeopardy.     See  catchwords  "Former  jeopardy,"  supra. 

Joinder  of  offenses.    See  catchword  "Indictment,"  supra. 

Judge's  improper  remarks  before  jury.  See  Charge  of  Court,  catchword 
"Opinion;"  Jury;  Trial. 

Judgment.     See  catchword  "Punishment,"  infra. 
I     Jurisdiction  not  proved.     See  catchword  "Venue,"  infra. 

Jury.    See  that  title. 

Keeping  for  unlawful  sale.    See  Liquor. 

Keeping  lewd  house.     See  catchwords  "Lewd  house,"  infra. 

Kidnapping  by  enticing,  etc.;  evidence  not  warranting  conviction,  in 
case  of  girl  under  18  years  of  age,  but  of  age  of  discretion,  who 
went  off  with  the  accused.    Hendon,  78. 

Larceny  after  trust  by  servant  receiving  money  from  employer  to  be 
changed,  and  not  returning  change  or  money.     Basley,  470. 

Larceny;  corpus  delicti  shown.  Boatright,  29.  Circumstances  sus- 
picious, but  not  sufficient  to  warrant  conviction.  Mathis,  77. 
No  evidence  of  animus  furandi;  conviction  set  aside.  WiUiama, 
142.  Corpus  delicti  sufficiently  shown  by  circumstantial  evi- 
dence, in  connection  with  incriminatory  admission.  Oamett, 
114;  Stanley,  153.  Circumstances  sufficient  to  convict.  Gurley, 
841. 

Larceny;  description  of  stolen  seed  cotton,  by  giving  weight  and  value, 
insufficient.  Bright,  17.  Description  of  property  sufficient. 
Shaw,  776.  See  catchwords,  "Burglary,"  supra;  "Money," 
infra. 

Larceny ;  evidence  properly  confined  to  count  of  indictment  which  charged 
larceny  from  house.     Byrd,  214. 

larceny  from  house,  by  taking  thing  from  front  porch.    Downer,  827. 
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Larceny  from  person  not  committed  by  taking  money  from  one  witli  his 
knowledge.     Stewart,  442. 

Larceny;  indictment  with  count  charging  larceny,  and  count  charging 
the  receiving  of  stolen  property;  court  could  strike  the  latter 
without  quashing  the  whole.     Martin,  795. 

Larceny;  no  error  in  allowing  proof  of  defendant's  possession  of  other 
stolen  articles,  with  property  described  in  indictment.  (Dis- 
sent.)    Id, 

Larceny;  presumption  from  recent  possession  of  stolen  goods,  error  in 
omitting  word  "recent"  from  charge,  harmless  here.  Ray  field, 
48. 

Larceny;  search  of  person,  admissibility  of  evidence  obtained  by.  See 
catchword  "Search,"  infra. 

Larceny  simple  distinguished  from  larceny  after  trust,  in  case  of  one 
receiving  money  to  be  changed.     Basley,  470. 

Larceny;  value  shown  by  fact  that  the  goods  taken  had  been  sold, 
though  price  or  quantity  not  proved.  Tolver,  33.  Error  in  ad- 
mitting proof  as  to,  not  require  new  trial,  when.     Id.  34. 

Larceny.     See  catchwords,  "Burglary,"  "Embezzlement,"  supra. 

Lewd  character  of  woman,  how  shown;  admissibility  of  language  used 
by  her.    Fitzgerald,  71,  74,  75. 

Lewd  house;  house  may  be  though  devoted  chiefly  to  other  purposes. 
Fitzgerald,  70.  Knowledge  of  hotel  keeper,  as  to  lewd  practices 
in  his  hotel,  must  be  shown,  to  convict  him  of  maintaining  lewd 
house;  reputation  and  other  circumstances  sufficient  to  show 
such  knowledge.  Id.  Not  necessary  to  prove  particular  acts  of 
fornication  or  adultery.  Id.  71.  Reputation  of  keeping,  not 
alone  sufficient  to  convict.  Watson,  794.  Offense  of  maintain- 
ing, by  executory  sale  of  house  afterwards  conducted  as 
lewd  house,  where  sold  for  that  purpose.  Kinard,  133.  City 
ordinance  prescribing  punishment  for  allowing  house,  or  part  of 
house,  to  be  occupied  as  house  of  ill-fame,  invalid,  because  State 
law  covers  the  matter.  Cotton  v.  Atlanta,  397;  Dannie  v.  At- 
lanta, 471. 

License  (U.  S.)  for  sale  of  liquor,  evidence  as  to  violation  of  State 
liquor  law.     Cassidy,  123;  Jackson,  143. 

Limitation  of  prosecution.     See  catchword  "Bar,"  supra. 

Liquor,  violation  of  law  as  to.     See  Liquor. 

Malice,  presumption  of,  in  case  of  destruction  of  another's  fence.  Woods, 
476,  479. 

Malicious  killing  of  hog;  malice  not  inferable  from  absence  of  fence, 
here.    Crouoder,  356. 

Malicious  mischief.     See  catchword  "Property,"  infra. 

Manslaughter.  By  shooting  another  in  quarrel,  when  he  approached 
with  hand  in  pocket.  Young,  116.  Law  of  voluntary  man- 
slaugter  involved,  in  view  of  evidence  as  to  assault  with  deadly 
weapon  by  the  deceased  on  the  accused.  Robinson,  463. 
Whether  sufficient  "cooling  time**  had  elapsed,  a  jury  question. 
Id.  No  error  in  charging  jury  on  law  of  voluntary  manslaugh- 
ter.    Carswellf  27.     Charge  required  when.     Brown,  50.     Harm- 
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leaa  error  in  charging  on.  Kidd,  149.  Law  of,  applicable  to 
reasonable  deductions  from  the  evidence.  Rivers,  487.  Error 
to  charge  on,  where  the  State's  evidence  made  a  case  of  murder, 
and  the  defendant's  statement  showed  justification.  Ponder, 
834.  Evidence  as  to  mutual  intent  to  fight  authorized  court  to 
charge  on.  Smith,  840.  Conviction  of  voluntary  manslaughter 
warranted.  Wooten,  78;  Langston,  82;  RickerBon,  464;  Mont- 
gomery, 801.  Facts  not  authorizing  instruction  on  involuntary 
manslaughter.  Carawell,  30,  32.  Verdict  of  "involuntary  man- 
slaughter" means  the  higher  grade.  Register,  623.  Judge  can 
not  refuse  to  receive  verdict  for  lower  grade,  to  which  the  ac- 
cused does  not  object,  though  unwarranted.  Id,  Dissent,  635. 
See  catchword  "Homicide,"  supra. 

Marking  animal,  or  changing  mark.    Latorence,  786. 

Minor,  sale  of  non-intoxicating  malt  liquor  to,  imlawful.     Hardu,  47. 

Minors  are  wards  of  the  police  power  of  the  State;  policy  as  to  pro- 
tection of,  from  evil  conduct  or  formation  of  vicious  habits. 
Glenn,  128. 

Misnomer,  judge's  decision  on  plea  of,  based  on  interpretation  of  hand- 
writing in  indictment,  final.    Qunn,  819. 

Mistrial.     See  Trial. 

Money  taken;  "greenback  money"  held  to  mean  currency  of  the  United 
States.     Jones,  69. 

Motive,  evidence  insufficient  as  to,  in  arson  case.    Matthews,  302. 

Municipal  ordinance  and  State  law  covering  same  act.  Cotton  v.  At- 
lanta, 397;  Dannie  v.  Atlanta,  471. 

Murder.     See  catchword  "Homicide,"  supra. 

Name.     See  catchword  "Misnomer,"  infra. 

Nuisance;  indictment  against  power  company  creating  pond  which 
caused  malaria,  etc.,  sufficient.    Central  Georgia  Power  Co,  448. 

Officer's  qualification  to  act.    See  catchword  "Solicitor,"  infra. 

Officer's  right  to  arrest  without  warrant.  See  catchword  "Arrest,'* 
supra. 

Opprobrious  words.     See  catchword  "Words,"  infra. 

Other  criminal  transactions,  admissibility  of  testimony  as  to.  Martin, 
797.    Possession  of  other  stolen  property.    Id. 

Ownership,  unnecessary  allegation  as  to,  must  be  proved.  Lawrence, 
789.  Whether  necessarj^  to  allege,  in  indictment  for  marking 
animal.     Id, 

Parent's  right  to  protect  daughter  from  seduction  or  debauchery.  Broum, 
60. 

Perjury;  indictment  sufficient,  as  to  administration  of  lawful  oath,  etc. 
Broadwater,  468.  Oath  before  municipal  body,  as  basis  of  pros- 
ecution. Id,  Form  of  oath.  Id,  461.  Oath  could  be  admin- 
istered by  any  one  of  commissioners  constituting  municipal 
court.  Id,  468.  Or  by  attorney  authorized  by  court.  Cain,  473. 
In  such  case  the  indictment  may  allege  that  the  court  admin- 
istered the  oath.  Id,  473.  Materiality  of  alleged  false  testi- 
mony should  appear  in  indictment.    Broadwater,  459.    The  Ian- 
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guage  alleged  need  not  be  proved  literally;   substantial  proof 
suflScient.     Cain,  473. 

Pistol-carrying  without  license.  Act  of  1910  as  to,  constitutional.  Xero, 
23 'y  Glenn,  131.  Evils  from.  Id.  Minor  under  18  years  of  age 
can  not  legally  carry  pistol,  either  with  or  without  license. 
Id.  128.  Statutory  exception  as  to  "place  of  business,"  not 
apply  in  case  of  cropper  with  pistol  at  landlord's  dwelling. 
Boyd,  461.  Statute  violated  by  carrying  pistol  to  owner,  who 
had  left  it  at  defendant's  home.  Cheney,  451.  Convictions  up- 
held.    James,  13;  Wilcoa?,  122. 

Pistol  pointing.     See  catchword  "Weapon,"  infra. 

"Place  of  business,"  meaning  of.  Boyd,  461;  Keenan,  792.  And  see  title 
Liquor. 

Police  power  as  to  minors.     Olenn,  128. 

Polling  jury.    See  Jury. 

Possession  of  liquor  at  place  of  business.     See  Liquor. 

Possession  of  stolen  goods,  presumption  from;  error  in  omitting  element 
of  recency,  in  charging  jury  as  to,  harmless,  in  view  of  undis- 
puted facts.  Rayfield,  48.  Possession  of  other  stolen  articles, 
with  property  described  in  indictment;  no  error  in  allowing 
proof  of,  on  trial  for  larceny.     (Dissent.)     Martin,  795. 

Presence  of  officer,  when  act  will  be  held  to  be  committed  in.    Smith,  37. 

Presumption  of  intent  to  kill;  none  where  no  death.    Hunter,  831. 

Presumptive  evidence  of  fraudulent  intent,  error  in  charge  as  to  eflfect 
■  of,  in  requiring  defendant  to  prove  innocence.     Fuller,  117. 

Property,  malicious  injury  to;  facts  warranting  conviction;  proper 
charge  to  jury.  Woods,  476.  Claim  of  ownership,  not  con- 
clusive of  good  faith.    Id.    Presumption  of  malice,  Id.  476,  479. 

Prosecuting  officer.     See  catchword  "Solicitor,"  infra. 

Punishment.  Sentence  where  general  verdict  is  rendered  on  indictment 
containing  different  counts.  Morse,  66.  Sentence  of  police 
court  not  void  for  imcertainty  because  not  dated  and  place  of 
punishment  (hard  labor)  not  stated.  Clark  v.  Trippe,  467. 
Amendment  to  cure  alleged  imcertainty  of  sentence,  allowed.  Id. 
Suspension  of  sentence,  unauthorized.  Daniel  v.  Persons,  830. 
Judge's  testimony  as  to  what  he  meant  by  sentence,  irrelevant, 
when.  Ahram  v.  Maples,  139,  141.  Sentence  too  hastily  pro- 
nounced, where  pronounced  immediately  on  announcement  of 
verdict,  and  before  polling  of  jury  could  be  demanded.  Mo- 
Cullough,  403.    See  catchword  "Fine,"  supra. 

Race,  and  social  customs  founded  thereon,  jury  may  consider,  in  de- 
termining whether  assault  by  negro  man  on  white  woman  was 
made  with  intent  to  rape.     McCullough,  403. 

Railroad;  attempt  to  wreck  train.  Indictment  sufficient;  description  of 
train  not  required.  Turner,  18.  Indictment  not  duplicitous. 
Wilson,  67.  Ownership  of  train  need  not  be  alleged.  Id.  Proof 
of  railroad  company's  possession  of  track  sufficient,  as  to  own- 
ership. Turner,  18.  Immaterial  that  Georgia  Railroad  was 
corporation.  Wilson,  67.  Facts  warranting  conviction.  Tur- 
ner, 18. 
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Rape,  assault  with  intent  to  commit,  committed  by  making  assault  to 
induce  consent  to  sexual  intercourse  by  girl  under  age  of  con- 
sent. Oihaon,  117.  Instruction  to  jury,  on  assault  and  battery, 
when  required;  sufficient  instructions.  MoCullough,  403.  Con- 
viction of  simple  assault,  proper  here.  Campbell,  795.  Differ- 
ence in  color  and  social  status,  as  affecting  question  of  intent. 
McCullough,   403. 

Reasonable  doubt.    See  Charge  of  Court. 

Recognizance.     See  Bond, 

Reputation,  proof  of,  as  tending  to  show  criminal  knowledge  of  pro- 
prietor of  house,  as  to  lewd  practices  in  it.  Fitzgerald,  71.  Not 
alone  sufficient  to  convict.     Watson,  794. 

Res  gestse.    See  Evidence. 

Robbery;  allegation  that  "lawiful  money**  was  taken,  sustained  by  proof 
that  ^greenback  money**  was  taken.    Jones,  59. 

Sale,  legality  of,  as  affected  by  interstate-commerce  law.  Bush  y. 
Hessig-Ellis  Co.  689,  591. 

Sale  of  house  to  be  conducted  as  lewd  house.    Kinard,  133. 

Sale  imlawful  of  crop ;  facts  warranting  conviction.  Aleaoander,  2,1 .  Con- 
viction not  warranted.    Brundrige,  816. 

Sale.    See  catchwords  ''Cheating  and  swindling,"  supra. 

School,  disturbance  of.    See  catchwords  "Disturbing  school,"  infra. 

Search  of  person  under  illegal  arrest,  admissibility  of  evidence  ob- 
tained by.    Byrd,  214. 

Seducer,  parent's  right  to  attack.    Brown,  50. 

Self  crimination.  See  catchwords  "Confession,"  "Search,"  supra,  and 
title  Evidence, 

Sentence.    See  catchword  **Puni8lunent,"  supra. 

Separation  of  jurors.    See  Jury. 

Sequestration  of  witness,  objection  to  violation  of  rule  as  to,  waived  by 
not  making  it  in  due  time.     Collins,  34. 

Shooting  at  another;  verdict,  "guilty  of  shooting  another  unlawfully," 
not  void  for  uncertainty.  Kidd,  148.  Distinguished  from  as- 
sault with  intent  to  murder;  evidence  warranting  conviction. 
Hunter,  831. 

Shooting  *'at'*  or  "into**  dwelling;  offense  committed  by  person  inside 
shooting  at  floor.     English,  791. 

Shooting  into  mob  invading  premises,  when  justifiable.    Rhodes,  68. 

Solicitor,  qualification  to  act  as,  not  properly  brought  in  question  by 
plea  in  abatement  to  accusation.  Bush,  544.  Solicitor's  re- 
moval from  county,  not  vacate  office  before  judicially  ascer- 
tained.    Id. 

Statement  of  defendant  on  trial  can  not  be  read  to  jury  by  his  attorney 
in  lieu  of  himself.  Brovm,  50.  Right  of  court  to  interrupt  de- 
fendant while  stating  wholly  irrelevant  matters,  and  to  direct 
him  to  confine  statement  to  the  case.  Jordan,  218.  Statement 
of  defendant  not  a  proper  means  of  identifying  or  showing  gen- 
uineness of  things  referred  to,  as  preliminary  to  introducing 
them  in  evidence.  Register,  623.  Statement  as  basis  for  in- 
struction.   Broum,  50.    No  error  in  charging  jury  that  they  may 
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believe   the   statement   in   preference   to   the   sworn   testimony, 
"provided  they  believe  it  to  be  the  truth."     McCuUough,  405. 

Stealing.    See  catchwords,  "Burglary,"  "Larceny,"  supra. 

Sunday;  place  of  business  does  not  cease  to  be  such  while  closed  on 
Sunday.    Landreth,  401. 

Sun^y  work  of  charity  or  necessity  includes  contract  of  prisoner  to 
pay  his  attorney  for  services  in  representing  him  and  securing 
bond  for  his  release.    Few  v.  Chmter,  100. 

Surrender  voluntary;  accused  not  allowed  to  show.     Register,  623. 

Time  for  payment  of  fine.    Ahram  y.  Maples,  137. 

Time  of  offense,  conviction  not  set  aside  for  failure  to  prove,  unless  the 
point  is  specifically  made  in  motion  for  new  trial  (since  act 
of  1911).     Wall,  136. 

Title,  proper  instruction  to  jury  as  to,  on  trial  of  one  charged  with  ma- 
liciously destroying  fence.    Woods,  476. 

Transferred  case;  jurisdiction  of  superior  court  lost  by  transferring  in- 
dictment to  city  court.     Cook,  580. 

Trespass;  whether  facts  made  case  of  indictable  trespass,  or  of  malicious 
mischief.     Woods,  477. 

Venue.  Point  on  bridge  over  Savannah  river,  held  to  be  in  this  State. 
James,  13.  Sufficient  proof  of.  Oamett,  110,  114;  Peacock, 
402;  Rickerson,  464.  Insufficient  evidence  as  to.  Parrish,  836. 
Newly  discovered  evidence  as  to,  not  require  new  trial,  here. 
Campbell,  790.  Venue  of  offense  against  mimicipality.  See 
Municipal  Corporation. 

Verdict,  as  acquittal  of  higher  grade,  where  not  received  by  judge. 
Register,  623. 

Verdict;  effect  of  general  verdict  on  indictment  in  two  counts.  Morse, 
61,  66. 

Verdict  of  "involuntary  manslaughter*'  means  the  higher  grade.  Regis- 
ter, 623. 

Verdict;  refusal  to  receive  verdict  for  lower  grade  than  charged,  be- 
cause not  warranted,  error,  where  accused  does  not  object  to 
the  verdict.    Id,    Dissent,  635. 

Waiver  of  objection,  by  delay.     Kidd,  148;  Whipple,  214. 

Warrant,  arrest  without.     See  catchword  "Arrest,"  supra. 

Weapon;  pointing  weapon  at  another;  indictment  void  for  lack  of  es- 
sential allegations.  Renfroe,  39.  Evidence  warranting  con- 
viction.    Id, 

Weapon.    See  catchword  "Pistol,"  supra. 

Wife-beating;  conviction  Warranted.    Blade,  802. 

Wife,  husband  not  competent  witness  against,  on  her  trial  for  crime; 
crime  against  his  person  not  excepted.    Ector,  777. 

Withesses.     See  Continuance;  Evidence;  Witness, 

Words,  as  justification  of  assault,  not  include  written  words.  Haygoody 
394.  As  provocation  of  homicide.  See  catchword  "Homicide^" 
supra. 

Words  constituting  conduct,  not  excluded  under  hearsay  rule,  when 
Fitzgerald,  71,  75. 
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Words,  profane,  in  presence  of  female;  facts  authorizing  conviction; 
charge  of  court,  giving  code  section  partly  inapplicable,  not 
require  reversal,  though  better  to  read  only  the  part  applicable. 
HaySy  823. 

Wrecking  railroad  train.    See  catchword  "Railroad,"  supra. 
CROP  AND  CROPPER.     See  Criminal  Law;  Landlord  and  Tenant, 
CUSTOM.     See  Evidence;  Insurance;  Landlord  and  Tenant;  Master  and 

8erv€mt, 
DAAIAGES.      See    Master   and   Servant;    Municipal    Corporation;    Negli- 
gence; Railroad;  Slander;  Trover, 

Advice  negligent,  of  agent  to  principal;  liability  of  agent.  Nat,  Pro- 
duce  Co.  v.  Cairo  Melon  Qroxjoers  Asso,  338. 

Agent,  damages  against,  on  account  of  defects  in  goods  purchased  for 
principal;  when  not  recoverable  by  principal.  National  Duck 
Mills  V.  Catlin,  240. 

Agent's  failure  to  sell  when  directed;  damages  recoverable.  Frost  v. 
Powell,  95, 

Agent's  negligent  advice;  recovery  by  principal.  Nat.  Produce  Co.  v. 
Cairo  Melon  Growers  Asso,  338. 

Agent's  sale  in  violation  of  instruction;  what  recoverable.  Wood  v. 
Jones,  735.    Damages  set  off.    Frost  v.  Powell,  95. 

Amount  of  verdict.     See  Verdict, 

Annuity  table,  proper  charge  to  jury  as  to  mode  of  using,  in  case  of 
permanent  injury.     Central  Ry.  Co,  v.  McOvire,  485. 

Bad  faith,  in  refusing  to  pay  insurance,  not  shown;  verdict  for  dam- 
ages not  authorized.    Queen  Ins,  Co,  v.  Peters,  289. 

Bond,  damages  from  breach  of.    See  Bond, 

Builder's  inferior  work;  measure  of  damages  for  breach  of  contract; 
effect  of  offer  to  make  necessary  changes  for  specified  sum. 
Dornhlatt  v.  Carlton,  741. 

Cause  proximate.    See  Negligence. 

Cemetery  lot  wrongfully  entered  upon,  and  body  disinterred;  what  re- 
coverable.    McDonald  v.  Butler,  845. 

Child's  homicide,  damages  for.     Fuller  v.  Inman,  680. 

Circumstances  of  parties,  error  in  charging  jury  as  to  oonsideraiion 
of.     So,  Ry,  Co,  v.  Cartledge,  523. 

Contingency  not  too  remote,  as  basis  of;  probability  of  performance  of 
duty,  in  compliance  with  direction.  Cronheim  v.  Postal  Tel, 
Co,  716,  725. 

Contract,  damages  for  breach  of.     See  Contract,  catchword  "Breach." 

Corporate  liability  for  tort;  national  bank  not  liable  for  wrongful  pros- 
ecution.   Hansford  v.  Nat,  Bank  of  Tifton,  270. 

Dead  body  wrongfully  disinterred;  what  recoverable.  McDonald  v. 
Butler,  845. 

Deceit,  action  for.    See  Fraud, 

Delay,  damages  for.  See  Practice  in  Court  of  Appeals;  Telegraph  Com- 
pany- 

Demand,  as  condition  of  liability.  See  Municipal  Corporation;  Tele- 
graph  Company;  Trover, 
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DAMAGES— continued. 

Demurrage,  as  element  of,  in  suit  against  purchaser  for  failure  to  take 
goods.     Sima-McKenzie  Co.  v.  Patterson,  743-4. 

Duty  of  injured  party  to  lessen  damage.  Salant  v.  Dannenherg  Co. 
265 ;  Malloch  v.  Kicklighter,  606. 

Easement  of  burial  in  cemetery  lot;  value  recoverable  for  wrongful  dep- 
rivation of  use.     McDonald  v.  Butler,  845. 

Extraordinary  occurrence,  as  cause  of  damage;  doctrine  of  maxim  res 
ipsa  loquitur  applied.     Payne  v.  Coca-Cola  Co.  762. 

Eye,  damages  for  loss  of,  where  telegram,  requesting  attendance  of 
physician  to  check  progress  of  disease,  was  unduly  delayed. 
W.  U.  Tel.  Co.  V.  Ford,  606. 

Factor's  sale  of  cotton  before  time  instructed;  what  recoverable.  Wood 
V.  Jones,  735.     Damages  to  set  off.     Frost  v.  Powell,  95. 

Feelings,  injury  to,  as  basis  of.     G.  8.  d  F.  Ry.  Co.  v.  Ransom,  558. 

Fire,  damage  from.     See  Railroad. 

Homicide  of  child,  damages  for.     Fuller  v.  Inman,  680. 

Homicide  of  employee  of  railroad  company;  damages  under  act  of  1909, 
full  value  of  life,  without  deduction  for  expenses.  Atkinson 
V.  Hardaway,  390. 

Illness  from  exposure  to  rain.     See  catchword  "Remoteness,"  infra. 

Inference  of  negligence  as  cause  of  damage.  See  Negligence,  catchword 
"Inference." 

Insulting  conduct,  as  basis  for.    G.  8.  d  F.  Ry.  Co.  v.  Ransom,  558. 

Insurance,  refusal  to  pay;  damages  for  bad  faith  in  refusing,  not  aju- 
thorizd  by  evidence  here.    Queen  Ins.  Co.  v.  Peters,  289. 

Interest;  no  reversible  error  in  instruction  to  jury  as  to  their  discre- 
tion to  include  interest  in  aggregate  amount  of  damages  for 
killing  stock  by  railroad  train.  M.,  D.  d  8.  R.  Co.  v.  Hasty, 
104. 

Interference  by  stranger  with  performance  of  contract  of  tenant,  dam- 
ages for.     Rawlings  v.  Sheppard,  350. 

Land,  deterioration  in  value  of.    See  catchwords  "Value  of  land,"  infra. 

Landowner's  liability  for  injury  from  luiguarded  well.  Peterson  v. 
Stalvey,  649. 

Lessen  damage;  injured  party's  duty  to  lessen.  8alant  v.  Dannenherg 
Co.  265;  Malloch  v.  KickUghter,  606. 

Life-expectancy  table,  mode  of  using;  proper  charge  to  jury  on,  in  case 
of  permanent  injury.  Central  Ry.  Co.  v.  McGuire,  486.  Not 
essential  part  of  evidence  to  enable  jury  to  estimate  damages 
for  permanent  injury.    8o.  Ry.  Co.  v.  Parham,  632,  640. 

Malicious  use  of  process.    See  that  title. 

Minor's  death,  when  mother  may  recover  for.     Fuller  v.  Inman,  680. 

Mortality  tables.     See  catchwords  "Life-expectancy,"  supra. 

Nominal,  facts  making  case  for,  where  passenger  was  put  off  train  at 
wrong  place.  So.  Ry.  Co.  v.  Cartledge,  523.  Whether  verdict 
for  $200  was  sustainable  as.     Id.  626. 

Notice  of  claim  as  condition  of  liability.  See  Municipal  Corporation; 
Railroad;  Telegraph  Company. 

Pain  and  suffering;  no  error  in  charging  jury  as  to.  Central  Ry.  Co. 
v.  McGuire,  484(6). 
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DAMAGES— continued. 

Pain,  moaning  and  groaning  in  sleep  admissible  to  show,  when.     80. 

Ry.  Co,  V.  Parham,  541. 
Passenger  put  oflf  at  wrong  place;  what  recoverable.     See  Railroctd, 
Permanent  bodily   injuries;    charge   of  court   giving   no   rule   for  esti- 
mating damages,  not  cause  reversal  here.     80.  Ry.  Co,  v.  Par- 
ham,  532,  540. 
Possessor  of  realty  entitled  to  recover  for  damage  to  it,  without  show- 
ing further  title.    Flint  River  R.  Co,  v.  Maples,  575. 
Proximate  cause  of  injury.    See  Negligence. 

Pimitive;  no  aggravating  circumstances  authorizing,  in  case  of  pas- 
senger put  off  train  at  wrong  place;  error  to  charge  jury  as  to. 
80,  Ry,  Co,  V.  Cartledge,  523,  626.  Not  authorized  by  con- 
ductor's language  and  manner  here.     Id.  524.     See  526. 

Recoupment,  when  allowed.    Wood  v.  Jones,  736. 

Remoteness;  damages  too  remote,  in  case  of  passenger  put  off  train  at 
wrong  place  and  made  ill  by  rain  beginning  later.  80,  Ry,  Co. 
V.  Cartledge,  525.  Expenses  incurred  by  purchaser  of  saw- 
mill traction  engine  not  delivered;  demurrer  not  sustained  as 
to.  Case  Threshing  Machine  Co,  v.  Ezzell,  647.  See  catchword 
"Contingency,"  supra,  and  title  Negligence,  catchwords  "Prox- 
imate cause." 

Resale,  to  prevent  further  loss,  on  failure  to  take  goods  bought.  8alant 
V.  Dannenherg  Co,  265.  Resale,  as  means  of  ascertaining  dam- 
ages on  failure  to  take  goods  bought.  Sims-MoKenzie  Co.  y. 
Patterson,  742. 

Sale  by  agent  before  time  instructed;  what  recoverable.  Wood  v.  Jones, 
735. 

Sale;  damages  on  breach  of  contract  of.  See  Contract,  catchword 
"Breach." 

Telegraph  company,  >lamages  against.     See  Telegraph  Company. 

Set-off  of  damages.    See  Pleading. 

Street,  damages  on  account  of  defect  in.     See  Municipal  Corporation. 

Trespasser,  landowner  not  liable  for  injury  to  horse  driven  by,  falling 
into  improtected  well.    Peterson  v.  8talvey,  649. 

Value  of  land,  deterioration  of;  evidence  as  to  poisoning  of  stock  by 
drinking  water  impregnated  with  sewage,  admitted,  as  tending 
to  show.    City  of  8andersville  v.  8tanley,  361. 

Value  of  life,  as  measure  of,  in  suit  against  railroad  company  for  homi- 
cide of  employee;  no  deduction  for  expenses.  Atkinson  v. 
Hardaway,  390. 

Vindictive;  amount  of  verdict,  not  disturbed,  imless  such  as  to  indi- 
cate bias  or  prejudice.     O.  8.  d  F.  Ry.  Co,  v.  Ransom,  558. 

Worldly  circumstances,  error  in  charging  as  to.  80,  Ry,  Co.  v.  Cartledge, 
523. 

DEAD  BODY.    See  Cemetery. 

DEATH,    See  Crimifial  Law;  Damages;  Negligence;  Railroad,  catchword 
"Homicide,"  Trover, 
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DEBTOR  AND  CREDITOR.     See  Payment. 

Composition  with  debtor,  consideration  necessary.  Williams-Thompson 
Co,  V.  Williams  J  251-2.  Estoppel  of  creditor  to  recede  from. 
Stovall  Co.  T.  Shepherd  Co.  498. 

Distribution  of  assets  of  insolvent  bank;  priority  over  general  creditors, 
not  awarded  party  who  deposited  check  for  collection.  Cron- 
heim  v.  Postal  Tel.  Co.  716,  723. 

Election  by  creditor  with  lien  on  two  frmds,  only  one  of  which  is  avail- 
able to  other  creditor,  when  required.  Moore  v.  Cofield,  197; 
Hodnett  v.  Mann,  668.    See  Baumgartner  v.  McKinnon,  224. 

Fraudulent  transfer  of  property  by  debtor,  to  hinder  creditors;  transfer 
not  subject  to  attack  by  subsequent  creditors,  when.  Jowers  v. 
High  Point  Furniture  Co.  297.  Vendor's  retention  of  possession, 
not  invalidate,  as  to  pre-existing  creditor^  a  sale  otherwise  bona 
fide.    Id. 

Sale  of  stock  of  goods  in  bulk;  constitutionality  of  act  of  1903;  act  con- 
strued  strictly;   not  applied   to  settlement  with  all   creditors, 
whereby  the  stock  was  turned  over  to  a  third  person  for  sale, 
and  the  proceeds  paid  to  the  creditors.    Stovall  Co.  v.  Shepherd 
Co.  498. 
DECEIT.    See  Fraud. 
DECLARATION.    See  Action;  Evidence. 
DEED.    See  Timber. 

Ambiguity  in.     See  catchword  "Description,"  infra. 

Ancient,  admissibility  of,  without  proof  of  execution.  Smith  v.  Worley, 
283. 

Attestation  of  lease  of  standing  timber,  governed  by  law  as  to  deeds  to 
land.  Cherry  Lake  Co.  v.  Lanier  Armstrong  Co.  339.  Attesta- 
tion not  by  two  witnesses,  not  aflfect  validity  of  deed,  as  to  per- 
sons with  actual  notice;  it  affects  right  of  record  and  mode  of 
proving  execution.  Id.  See  Balchin  v.  Jones,  434.  Objection 
as  to,  not  properly  made.    Id.    And  see  title  Attestation. 

Authority  of  partner  to  make,  for  firm.  Cherry  Lake  Co.  v.  Lanier  Arm- 
strong Co.  343. 

Description  not  too  indefinite,  in  lease  of  "all  the  timber  suitable  for 
turpentine  purposes,"  growing  on  a  lot  designated  by  number, 
district,  county,  and  State,  though  number  of  acres  was  not 
stated.  Id.  339.  Cases  as  to  indefiniteness,  distinguished.  Id. 
341.  Not  too  indefinite  in  bill  of  household  effects,  office  furni- 
ture, drugs,  books,  instruments,  etc  Balchin  v.  Jones,  434. 
Sufficiency  of  description  in  bill  of  sale  of  staves.  Esteve  v. 
Rosengra>nt,  286.  "One  mouse-colored  mare  mule,  five  years 
old,"  sufficient.    First  Nat.  Bank  v.  Spicer,  504. 

Description;  parol  evidence  in  aid  of.  Cherry  Lake  Co.  v.  Lanier  Arm- 
strong Co.  339;  Balchin  v.  Jones,  434. 

Execution,  proof  of,  when  not  necessary,  as  to  recorded  deed.  Smith  v. 
Worley,  281.    See  catchword  "Attestation,"  supra. 

Fraudulent  conveyance  by  debtor,  to  hinder,  creditors;  conveyance  not 
subject  to  attack  by  subsequent  creditors,  when.  Jowers  v. 
High  Point  Furniture  Co.  297.  Vendor's  retention  of  possession, 
when  not  invalidate,  as  to  pre-existing  creditor,  a  sale  other- 
wise bona  fide.     Id. 
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DEED — continiied. 

Identification  of  property.    See  catchword  "Description,"  supra. 
Partner's  authority  to  make,  for  firm.    Cherry  Lake  Co.  v.  Lanier  Arm- 

strong  Co,  343. 
Record  of  (timher  lease),  where  only  one  witness  attested,  unauthorized. 

Nat,  Produce  Co,  v.  Cairo  Melon  Orovoers  Aaao,  342. 
Recording  entitles  deed  to  admission  in  evidence  without  proof  of  execu- 
tion, if  no  afiSdavit  of  forgery  has  been  filed,  though  recording 
be  subsequent  to  commencement  of  suit.  Smith  y.  Worley,  281. 
Recording  not  necessary  to  give  priority  to  deed  of  bargain  and  sale  over 
subsequent  judgment  or  attachment.     Id,;  Balchin  v.  Jones,  434. 

DEFAMATION.     See  Slander. 

DEFAULT.    See  Judgment, 

DEFECTS.    See  Master  and  Servant;  Negligence;  Sale, 

DEFENSE.      See    Criminal    Law,    catchwords,    "Assault,"    "Homicide;'* 
Pleading, 

DEFINITIONS.    See  Charge  of  Court;  Words  and  Phrases, 

DEGREE  OF  CRIME.     See  GHminal  Law, 

DELAY.     See  Practice  in  Court  of  Appeals;  Telegraph  Company, 

DELIVERY.      See    Landlord    and    Tenant;    Railroad;    Sale;    Statute    of 
Frauds. 

DEMAND.     See  Action;  Contract;  Criminal  Law;  Lien;  Telegraph  Com- 
pany; Trover. 

DEMURRER.     See  Pleading;  Practice  in  Court  of  Appeals, 

DEPENDENCE.    See  Criminal  Law,  catchword  "Child;"  Parent  and  Child. 

DEPOSITIONS.    See  Evidence, 

DEPOT.     See  Railroad. 

DESCRIPTION.      See    Amendment;    Criminal    Law,    catchword    "Indict- 
ment;" Deed;  Evidence;  Mortgage;  Trover, 

DETAINER  FORCIBLE.    See  Forcible  Entry  and  Detainer, 

DILIGENCE.    See  Negligence, 

DISCHARGE.     See  Bankruptcy;  Payment;  Principal  and  Surety. 

DISORDERLY  HOUSE.     See  Criminal  Law. 

DISPOSSESSION.  See  Landlord  and  Tenant,  catchword  "Eviction;"  Tres- 
pass. 

DISQUALIFICATION.    See  Jury;  Officer. 

DISTURBING  SCHOOL.     See  Criminal  Law. 

DOMESTIC  RELATIONS.     See  Husband  and  Wife;  Parent  and  Child. 

DOMICILE.    See  Corporation,  catchword  "Residence." 

Intent  necessary  to  change  of.     Bush  v.  State,  646.     Statement  of  in- 
tention',   admissible    in    evidence.      Flemister    Grocery    Co.    v. 
Wright  Mercantile  Co.  702. 
Non -residence  not  result  from  mere  casual  or  temporary  absence  from 

State  on  business  or  pleasure.     Id. 
Officer's  change  of,  when  to  be  judicially  ascertained.     Bush  v.  State, 
546. 
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DRAFT.     See  Check, 

DRIVER.    See  Negligence, 

DRUNKENNESS.    See  Criminal  Law;  Liquor, 

DYING  DECLARATION.     See  Criminal  Law, 

EASEMENT.    See  Cemetery, 

EDUCATION.    See  Schools. 

EJECTMENT. 

PossesBion,  as  basis  of.    Taylor  v.  Keen,  107. 
ELECTION.    See  Negligence;  Pleading;  Trover. 

Creditor  with  lien  on  two  funds  compelled  to  pursue  the  one  not  avail- 
able to  another  lienholder.     Moore  v.  Co  field,  197;  Hodnett  v. 
Mann,  668.     See  Baumgartner  v.  McKinnon,  224. 
ELECTRICITY.     See  Negligence. 
EMBEZZLEMENT.     See  Criminal  Law, 
EMPLOYER  AND  EMPLOYEE.    See  Liquor,  catchword  "Agency;*'  Master 

and  Servant;  Principal  and  Agent. 
ENDORSEMENT.      See    Check;    Promissory    Note,    catchword    "Indorse- 
ment." 
ENTRY  FORCIBLE.     See  Forcible  Entry  and  Detainer. 
EQUITY.    See  Qamishment, 

Distribution   of  fund  among  creditors,   equitable  principles   applied  in, 
where  creditor  held  lien  on  two  funds,  only  one  of  which  was 
available  to  other  lienholder.     Moore  v.  Cofield,  197;  Hodnett 
V.  Mann,  668. 
ERROR.     See  Amendment;  Appeal;   Certiorari;  Charge  of  Court;  Evi- 
dence; New  Trial;  Practice  in  Court  of  Appeals;  Verdict. 
ESCAPE.     See  Criminal  Law. 
ESTATE.    See  Title;  Trust. 
ESTOPPEL.    See  Judgment. 

Authority  of  agent,  facts  not  creating  estoppel  to  deny.     McMichen  v. 

Brown,  606. 
Bond,  obligor  securing  advantage  by,  estopped  from  attacking  it  as  in- 
valid.   Alexander  v.  Morris,  497. 
Composition  by  creditors  with   debtor;    estoppel  of  creditor  to   recede 

from.    Stovall  Co.  v.  Shepherd  Co,  498. 
Counter-claim,  estoppel  to  set  up,  after  giving  note.     National  Duck 

Mills  v.  Catlin,  245-6. 
Evidence,  estoppel  of  party  introducing;   inaccurate  charge  to  jury  as 

to.     Holliday  v.  Athens,  711,  715. 
Promissory  note,  as  estoppel.     National  Duck  Mills  v.  Catlin,  245-6. 
Ratification  of  unauthorized  act;  facts  not  creating  estoppel.     McMichen 

V.  Broum,  606. 
Receipt  of  premium  on  insurance  policy,  as  estoppel.     Queen  Ins,  Co. 
V.  Peters,  292;   Volunteer  Ins,  Co,  v.  Buchannan,  265.  i 

Renewal  note  estopped  maker  from  defenses  or  counter-claims  known  to 

him  when  he  made  it.     National  Duck  Mills  v.  Catlin,  245. 
Retention  of  insurance  policy  precluded  defense  to  action  for  premium. 

Franklin  Life  Ins,  Co.  v.  Boykin,  345. 
Silence,  as  estoppel.    National  Duck  Mills  v.  Catlin,  244. 
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EVICTION.    See  Landlord  and  Tenant;  Treapasa. 
EVIDENCE.    See  Charge  of  Court;  Witness, 

AdminiBtration,  lack  of,  shown  by  witness  testifying  as  to  examination 
of  records  of  ordinary's  office.  Atkinson  v.  Hardaway,  389. 
Testimony  that  there  had  been  no  administration,  assumed  to 
have  been  based  on  due  examination  of  records,  when  not  ob- 
jected to  at  triaL    Flint  River  R,  Co,  v.  Maples,  674. 

Admission  of  general  manager  in  letter  to  roadmaster.  admissible 
against  railroad  company,  here.     O.  d  F,  Ry,  v.  Johnson,  101. 

Admission.    See  Criminal  Law. 

Agency  not  provable  by  declarations  of  agent.  Michigan  Mutual  Ins. 
Co.  V.  Parker,  697.  Not  proved  by  letter-head  and  signing  as 
agent.    Id. 

Alteration  of  note  may  be  proved  under  plea  of  non  est  factum,  if  ma- 
terial.   Wilson  V.  Barnard,  98. 

Attestation,  waiver  of,  by  failure  to  object.  Balohin  v.  Jones,  435.  And 
see  Deed. 

Autoptic  proference.    Morse  v.  State,  61. 

Burden  of  proof  in  suit  against  railroad  company  for  injury  to  em- 
ployee. Central  Ry.  Co.  v.  McOuire,  484.  On  party  attacking 
administrator's  returns,  after  their  allowance.  Peavy  y. 
Clemons,  607.    See  Charge  of  Court;  Claim;  Presumption. 

Certified  copy  from  tax  digest,  admissible,  to  show  what  property  was 
returned  by  taxpayer.     Baker  v.  Qaskins,  679. 

Character,  knowledge  of,  when  sufficient  to  qualify  witness  to  testify  as 
to.  Gordon  v.  State,  35.  Good  character  shown  by  long  ac- 
quaintance with  person,  without  having  heard  any  one  speak 
ill  of  him.  Id.  Admissibility  of  expressions  used  by  woman,  to 
show  lewdness.  Fitzgerald  v.  State,  71,  74.  Character  not 
shown  by  asking  what  kind  of  man  the  person  is.  Peacock  v. 
State,  402.  Character  of  accused;  no  error  in  charge  to  jury 
fius  to  effect  of  evidence  of  good  character.  Qrusin  v.  State,  153. 
See  catchword  "Reputation,"  infra. 

Circumstantial.    See  Charge  of  Court;  Criminal  Law. 

Color,  difference  in,  as  affecting  question  of  intent  to  rape,  where  negro 
man  assaults  white  woman.     McCullough  y.  State,  403. 

Comparison  of  handwriting,  proof  of  signature  by.  Wilson  v.  Barnard, 
99. 

Competency  of,  not  dependent  on  whether  competent  at  time  of  filing 
suit.    Smith  v.  Worley,  283.     See  Witness. 

Conclusion  of  witness.  Testimony  that  the  described  location  of  a  fatal 
wound  indicated  the  position  of  the  deceased  when  shot,  ad- 
mitted; not  material  error.  Rivers  v.  State,  487.  Statement 
of  one  in  possession  of  personal  property,  as  to  ownership,  or 
that  a  certain  person  had  never  owned  it,  not  inadmissible,  as 
being  conclusion.     Brooks  v.  Origin,  497. 

Confession.    See  Criminal  Law. 

Confidential  communication,  letter  of  general  manager  of  railroad  to 
roadmaster  was  not.     Oa,  d  Fla.  Ry,  v.  Johnson,  101. 
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Copy  of  letter  should  be  identified  as  such,  before  it  is  admitted  as  sec- 
ondary evidence.  Frost  v.  PovoeU,  96.  Copy  admitted,  to  show 
difference  between  original  paper  and  paper  as  altered,  when. 
WiUon  y.  Barnard,  99.  Copy  of  mortgage,  admissibility  of. 
James  v.  Pepper ,  266.  See  catchwords  "Taxpayer's  return," 
infra. 

Corpus  delicti,  proof  of.     See  Criminal  Law. 

Credibility;  comparative  means  of  knowledge,  as  test,  in  weighing  testi- 
mony of  different  persons;  error  in  charge  to  jury.  Lawrence 
V.  State,  787. 

Crime  other  than  that  for  which  accused  is  on  trial,  admissibility  of 
testimony  as  to.    Martin  v.  State,  795. 

Crimination  of  self  under  compulsion;  objection  not  sustained  as  to  ar- 
resting officer's  testimony  that  at  his .  direction  the  defendant 
unlocked  a  door  and  thus  disclosed  evidence  against  himself. 
Hemdon  v.  State,  119.  See  Criminal  Law,  catchword  "Con- 
fession." 

Custom  at  variance  with  contract,  error  in  admitting  testimony  as  to. 
Patapsco  Shoe  Co.  v.  Bankston,  676,  678. 

Custom  of  architects  not  to  guarantee  exact  cost  of  building,  but  only 
to  make  approximate  estimate;  testimony  admissible  as  to. 
Douglas  v.  Rogers,  486. 

Death,  cause  of.     See  Criminal  Law,  catchword  "Homicide." 

Declaration  self-serving,  as  to  declarant's  illness,  rejected.  Peacock  v. 
State,  402.  In  letters  between  party  offering  tlieni  and  his 
agent,  inadmissible.  McNam^ra  v.  Georgia  Cotton  Co.  669. 
Declarations  of  agent,  not  admissible  to  show  agency.  Michigan 
Mutual  Ins.  Co.  v.  Parker,  697.  Declarations  of  pain,  when  ad- 
missible. So.  Ry.  Co.  V.  Parham,  632,  541.  Admissibility  of 
declarations  as  part  of  res  gestse.  See  catchwords  "Res  gestie," 
infra.     Dying  declarations.     See  Criminal  Law, 

Declarations.    See  catchwords  "Res  gest«,"  infra. 

Deed,  admissibility  of.     See  Deed. 

Depositions  read  though  witness  present;  no  error.  Seaboard  Ry.  v. 
Hunt,  273.  Depositions  taken  without  due  notice  to  opposite 
party,  error  in  admitting.    Hammond  v.  Jacques,  286. 

Description  in  deed,  admissibility  of  parol  testimony  in  aid  of.  Esteve 
V.  Rosengrant,  286;  Cherry  Lake  Co.  v.  Lanier  Armstrong  Co. 
339;  Balchin  V.  Jones,  434. 

Descriptive  words  on  package,  as  evidence  of  contents.  Cassidy  v.  State, 
123. 

Documentary.  See  catchwords,  "Copy,"  supra;  "Execution,"  "Letters," 
"Non  est  factum,"  infra. 

Dying  declarations.    See  Criminal  Law. 

Error  harmless,  in  admitting  hearsay  and  irrelevant  testimony,  here. 
Oamett  v.  State,  114.  Error  in  admitting,  cured  by  other 
proof.  Fletcher  v.  Young,  184.  Error  in  refusing  to  allow  wit- 
ness to  testify,  no  ground  for  reversal,  imless  injury  shown; 
the  expected  testimony  should  be  set  forth.  Dennis  v.  State, 
219.  Error  harmless,  in  admitting  letters  without  sufficient 
58 
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proof  of  execution.  Xat.  Produce  Co.  v.  Cairo  Melon  Growers 
A880.  338.  In  admitting  affidavit  to  account,  there  being  suffi- 
cient other  proof.  Lackey  v.  Old  Kentucky  Mfg,  Co.  382.  In 
admitting  hearsay,  here.    Huhhard  v.  Shaw,  488. 

Escape  not  attempted,  not  relevant.    Register  v.  State,  623. 

Estoppel  to  attack  testimony  of  own  witness;  inaccurate  charge  to  jury 
as  to.    Holliday  v.  Athene,  711,  716. 

Exclamations  of  pain,  when  admissible.    8o,  Ry.  Co.  v.  Parham,  632,  641. 

Execution  of  writing;  error  in  not  requiring  proof  of,  immaterial,  when. 
Ga.,  Fla.  d  Ala,  Ry.  Co.  v.  Fla.  d  Ga.  Tobacco  Co.  38.  Proof  of, 
when  not  necessary  as  to  deed.  Smith  v.  Worley,  281.  Proved 
by  testimony  of  party  who  executed  paper,  without  producing 
subscribing  witness.  Christie  v.  Shingler,  629.  See  catchwords 
"Non  est  factum,"  "Signature,"  infra,  and  Deed,  catchword 
"Attestation.'* 

Expert,  not  required,  as  to  cause  of  death.  Broum  v.  State,  216.  How 
impeached;  physician  not  impeachable  by  showing  that  in  other 
cases  he  made  mistakes  in  diagnosis.  So.  Ry.  Co.  v.  Parhatn, 
631.  As  to  reasonable  probability  of  saving  eye  affected  with 
corneal  ulcer,  based  on  experience  and  statistics,  competent. 
W.  U.  Tel.  Co.  V.  Ford,  606,  620.  See  catchword  "Opinion." 
infra. 

Flight,  accused  not  allowed  to  prove  he  did  not  attempt.  Register  v. 
State,  623. 

Forgery  of  title,  when  shown  without  plea  of  non  est  factmn.  Citizens 
Bank  v.  Peeples,  703. 

Fraud  inducing  written  contract  renders  inapplicable  the  rule  that  parol 
testimony  shall  not  be  received  to  vary  such  a  contract.  Mizell 
Live  Stock  Co.  v.  Banks,  362;  Chandler- Blacks  tad  Co.  v.  Price, 
383. 

Handwriting,  proof  of,  by  comparison  with  other  writing.  Wilson  v. 
Barnard,  99. 

Hearsay  rule  excludes  extrajudicial  utterances  only  when  offered  to  evi- 
dence the  truth  of  the  matter  asserted.  Fitzgerald  v.  State,  71. 
Not  applied  to  words  constituting  conduct.  Id.  71,  75.  Harm- 
less error  in  admitting  hearsay.  Gamett  v.  State,  114;  Hub- 
hard  v.  Shaw,  488.  Testimony  on  trial  of  one  charged  with 
selling  liquor,  that  a  man  to  whom  the  witness  had  given  money 
to  buy  whisky  returned  with  whisky,  not  excluded  as  hearsay. 
Grusin  v.  State,  152.  Hearsay  without  probative  value.  A.  C 
L.  R.  Co.  V.  Gordon,  314;  Michigan  Mutual  Ins.  Co.  v.  Parker, 
697.  Self-serving  declaration  as  to  illness,  excluded  as.  Pea- 
cock V.  State,  402.  Testimony  not  affirmatively  appearing  to 
be  hearsay,  not  excluded  as  such,  where  it  might  rest  on  per- 
sonal knowledge.  Flint  River  R.  Co.  v.  Maples,  674.  Physi- 
cian's testimony,  based  on  statistics  and  consensus  of  opinion 
of  specialists,  not  excluded  as.  W.  U.  Tel  Co,  v.  Ford,  606,  620. 
.  Husband  not  competent  to  testify  on  trial  of  his  wife;  no  exception  as 
to  trial  for  crime  on  his  person.    Ector  v.  State,  777. 
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Identification  by  prisoner's  statement  to  jury,  not  render  thing  admissi- 
ble as  evidence.    Register  v.  State,  623. 

Identification;  error  in  excluding  proof  of  inquiries  made  by  companion 
of  witness  testifying  to  identity,  tending  to  show  inability  to 
identify.    Hays  v.  State,  823. 

Identification  of  property  described  in  deed  or  mortgage.  First  Na- 
tional Bank  v.  Fitzgerald,  503-4.  See  catchword  "Description," 
supra. 

Illegal  testimony,  tender  of,  not  cause  for  mistrial,  when.  Herring  v. 
State,  88. 

Impeached  witness  may  be  believed  without  corroboration.  Brown  v. 
State,  50.  Impeaching  testimony,  no  gro\md  for  setting  aside 
conviction.     Gordon  v.  State,  36;  Holloway  v.  State,  49. 

Impeachment  by  contradictory  testimony  of  the  same  witness  in  brief 
of  evidence  on  former  trial.    Cox  v.  McKinley,  492. 

Impeachment;'  no  error  in  charging  jury  that  they  may  accept  expla- 
nation of  witness  as  to  why  he  made  contradictory  statements, 
though  not  sustained  by  other  facts.    Solomon  v.  State,  469. 

Impeachment  of  medical  expert,  proper  mode  of,  by  testimony  as  to  gen- 
eral reputation,  not  as  to  failure  or  wrong  diagnosis  in  par- 
ticular cases.    So.  Ry.  Co.  v.  Parham,  531. 

Impeachment;  sustaining  witness  by  proof  of  good  character;  evidence 
sufficient  to  authorize  instruction  as  to  this.  Gordon  v.  State, 
35. 

Impeachment;  uncontradicted  part  of  testimony  may  be  disregarded, 
where  the  same  witness  has  been  contradicted  as  to  other  parts. 
M.,  D.  d  S.  R.  Co.  V.  Barfield,  105. 

Inference  of  negligence,  in  case  of  explosion  of  bottle;  doctrine  of 
maxim  res  ipsa  loquitur  discussed.  Payne  v.  Rome  Coca-Cola 
Bottling  Co.  762. 

Inspection  and  tasting  by  jurors.     Morse  v.  State,  61,  64. 

Intestacy  presumed  until  proof  of  will.     Atkinson  v.  Hardatcayy  389. 

Intimidation  of  witness,  as  reason  for  his  leaving  home;  no  error  in  al- 
lowing him  to  testify  to.    Solomon  v.  State,  469. 

Irrelevant,  objection  that  evidence  is,  does  not  raise  question  as  to 
genuineness  of  signature.     Hickman  v.  Bell,  320. 

Irrelevant,  prejudicial  here.    First  Nat.  Bank  v.  Spicer,  505. 

Judgment,  admissibility  and  effect  of.     See  Judgment. 

Judicial  cognizance  that  "greenback**  is  popular  designation  of  a  species 
of  U.  S.  currency.  Jcn€,s  v.  State,  59.  Of  bankruptcy  proceed- 
ings, not  taken  by  State  court.  McDougald  v.  Chattanooga 
Medicine  Co.  653.  Not  taken  of  schedule  of  rates  filed  by  car- 
rier with  interstate-commerce  commission.  Hartwell  Ry.  Co. 
V.  Kidd,  111.  Taken  of  computation  of  time,  and  of  what  dates 
are  Sundays.    Williams  v.  Allison,  840. 

Knowledge;  reputation  and  other  circumstances  tending  to  show.  Fitz- 
gerald V.  State,  71,  72. 

Label,  as  evidence  of  contents  of  package.    Cassidy  v.  State,  123. 
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Leading  question,  allowance  of,  discretionary  with  judge.  Oruain  v. 
State,  162. 

Letter,  admissibility  of  copy  of.  Frost  v.  Powell,  96.  Sufficiency  of  evi- 
dence as  to  genuineness.  Nat.  Produce  Co,  v.  Cairo  Melon  Qrow- 
ere  Aaso,  838.  Presumption  as  to  receipt  of,  where  properly  ad- 
dressed and  duly  mailed;  rebutted  by  uncontradicted  evidence. 
Caaael  v.  Randally  587.  Letters  between  party  oflfering  them  and  his 
agent,  held  inadmissible,  because  self-serving  declarations,  ifo 
yamara  v.  Georgia  Cotton  Co,  669.  Letter  with  "general 
agent"  after  signer's  name,  and  with  name  of  company  in 
printed  heading,  not  admissible  against  company,  when.  Mich- 
igan Mutual  Ina.  Co,  v.  Parker,  697. 

License  (U.  S.)  for  sale  of  liquor,  evidence  as  to  violation  of  State 
liquor  law.     Caeeidy  v.  State,   123;   Jackson  v.  State,  143. 

Lost  mortgage,  admissibility  of  secondary  proof  as  to.  James  Y.  Pepper^ 
266. 

Mailed  letter,  presumption  as  to  receipt  of.    Cassel  v.  Randall,  587. 

Market  value.    See  catchword  "Value,"  infra. 

Married  persons.    See  catchword  "Husband,"  supra. 

Mistrial  on  account  of  tender  of  illegal  testimony,  when  not  declared. 
Herring  v.  State,  89. 

Mortgage;  parol  evidence  not  admitted  to  extend  mortgage  to  debt  not 
specified  in  it.    Eight  v.  Robinson,  548. 

Motive,  evidence  insufficient  as  to,  in  arson  case.    Matthews  v.  State,  302. 

Negative  and  without  probative  value.  Arnold  v.  Virginia-Carolina 
Chemical  Co,  12. 

Non  est  factiun;  proof  of  forgery  without  plea  of.  Citizens  Bank  v. 
Peeples,  703.     See  Pleading, 

Notice;  circumstances  sufficient  to  put  prudent  man  on  inquiry.  See 
Promissory  Note, 

Objection  not  repeated  after  judge's  statement  that  he  would  "leave  the 
testimony  in  for  the  present,"  limiting  it  to  a  special  purpose; 
no  ground  for  exception.    Bowers  v.  So,  Ry,  Co,  368,  374. 

Opinion  as  to  value.    See  catchword  "Value,"  infra. 

Opinion  of  physician,  that  death  would  soon  follow  wound,  admissibility 
of.    Langston  v.  State,  84.     See  catchword  "Expert,"  supra. 

Pain,  moaning  and  groaning  in  sleep  admissible  to  show,  when.  So,  Ry, 
Co.  V.  Parham,  541. 

Parol.  To  aid  description  of  property  in  deed  or  bill  of  sale,  when  ad- 
missible. Esteve  v.  Rosengrant,  286;  Cherry  Lake  Co,  v.  Lanier 
Armstrong  Co,  339;  Balchin  v.  Jones,  434.  To  show  consider- 
ation of  note,  admissible.  Nunez  Oin  d  Warehouse  Co.  v. 
Moore,  350.  As  to  consideration  of  note  and  deed,  allowed. 
Wood  v.  Jones,  737.  To  show  consideration  of  written  contract 
was  illegal  or  immoral,  admissible.  MoNamara  v.  Georgia  Cot- 
ton Co,  669.  To  change  or  add  to  written  contract,  not  ad- 
missible. Campbell  v.  Alkahest  Lyceum  System,  839.  Rule  not 
applied  to  contract  procured  by  fraud.  Mizell  Live  Stock  Co. 
v.  Banks,  362;  Chandler- Blacks  tad  Co.  v.  Price,  383.  Parol  ad- 
missible to  show  contract  was  procured  by  fraudulent  misrepre- 
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sentations.  Loylesa  v.  Hesse  Envelope  Co,  660.  Admitted  to 
support  defense  to  note,  by  showing  unsoimdness  of  mule,  as 
to  which  the  note  contained  a  stipulation  limiting  the  seller's 
warranty.  Edenfield  v.  Coleman,  355.  To  show  meaning  of 
"during  the  turpentine  season,"  in  contract  for  service.  Pea- 
cock y.  State,  408.  Not  admissible  to  extend  mortgage  to  a  debt 
not  specified  in  it.  Eight  v.  Robinson,  548.  See,  also,  as  to 
parol  agreements.  Statute  of  Fratnis, 

Physician.    See  catchwords,  "Expert,"  "Opinion,"  supra. 

Plea  not  sustained  by,  excluded  from  consideration  of  jury.  Hickman 
V.  Bell,  319. 

Possession  of  animal,  sufficiency  of  evidence  as  to.  Patrick  v.  Hender- 
son, 285. 

Questions  leading,  allowance  of,  discretionary.    Orusin  v.  State,  152. 

Reopening  case  for  introduction  of,  discretionary.    Id.  152-3. 

Reputation,  testimony  as  to,  not  excluded  on  account  of  answers  on 
cross-examination  here.  Fitzgerald  v.  State,  70.  See  catchword 
**  Character,"  supra. 

Res  gestse.  Statement  by  slayer,  after  walking  from  place  of  killing 
to  opposite  side  of  street,  that  he  "had  to  do  it,"  not  admitted 
as.  Carswell  v.  State,  30.  Statements  of  assailant  and  a  by- 
stander, just  as  assault  was  made,  admissible  as.  Smith  v. 
State,  37.  Exclamations  manifesting  existence  of  pain  are, 
when.    So.  Ry.  Co.  v.  Parham,  532. 

Res  ipsa  loquitur;  doctrine  discussed  and  applied.  Payne  v.  Rome  Coca- 
Cola  Co.  762. 

Search  of  person,  admissibility  of  evidence  obtained  by.  Byrd  v.  State, 
214. 

Secondary;  admission  of,  generally  not  ground  for  reversal,  where  the 
fact  to  which  it  relates  is  shown  by  other  evidence.  Fletcher  v. 
Young,  184.  Of  lost  mortgage  purporting  to  have  been  ex- 
ecuted in  another  State,  admissibility  of.  Jiomes  v.  Pepper,  266. 
See  catchword  "Copy,"  supra. 

Self  crimination.    See  catchwords  "Crimination  of  self,"  supra. 

Sickness;  declaration  of  person  that  he  was  sick,  rejected  as  hearsay. 
Peacock  v.  State,  402. 

Signature,  proof  of,  by  comparison  with  admittedly  genuine  signature. 
Wilson  V.  Barnard,  99.  Sufficiency  of  proof  as  to  genuineness. 
Nat.  Produce  Co.  v.  Cairo  Melon  Growers  Asso,  338. 

Sleeper's  moans,  as  evidence  of  pain.    So.  Ry.  Co.  v.  Parham,  532,  541. 

Speculative  intent  in  contract;  admissibility  of  testimony  as  to.  Vol- 
unteer Ins.  Co.  V.  Buchannan,  255.  See  Sale,  catchword  "Fu- 
tures." 

Statistics,  admissibility  of  testimony  based  on.  W.  V.  Tel.  Co.  v.  Ford, 
620. 

Taxpayer's  return,  shown  by  certified  copy  from  tax  digest.  Baker  v. 
Gaskins,  679. 

Title  forged,  when  shown  without  plea  of  non  est  factum.  Citizens 
Bank  v.  Peeples,  703. 
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Title  to  personal  property,  statement  as  to,  when  not  objectionable  as 

conclusion  of  witness.  Brooks  v.  Griffin ,  497. 
Value.  Fact  that  goods  had  value,  shown  by  fact  that  they  had  been 
sold,  though  price  or  quantity  not  proved.  Tolver  v.  State,  33. 
Value  not  proved,  no  reason  for  granting  new  trial,  in  absence 
of  assignment  of  error  as  to  lack  of  evidence.  Ga.,  Fla.  d  Ala, 
Ry,  Co,  V.  Fla,  d  Ga,  Tobacco  Co,  38.  Proof  of  market  value  at 
one  place,  as  tending  to  show  market  value  at  another  place. 
Froat  V.  Potcell,  96.  Rule  that  jury  is  not  bound  by  opinion  of 
witness  as  to,  not  applied  where  one  testified  to  knowledge  of 
market  value  at  a  given  time  and  place.  McNamara  v.  Georgia 
Cotton  Co,  669.  Sufficient  proof  of  value.  Downer  v.  State,  827. 
Evidence  as  to  poisoning  of  stock  by  water  impregnated  with 
sewage,  admitted,  as  tending  to  show  deterioration  of  value  of 
land.  City  of  Banderaville  v.  Stanley,  361.  Value  of  promissory 
note,  prima  facie  its  amount,  when.  Birmingham  Fertilizer  Co, 
V.  CoXf  699.  Value  stated  in  affidavit  for  bail,  in  trover,  suffi- 
cient basis  for  amount  of  judgment  against  plaintiff.  Kaufman 
V.  S,  A,  L,  Ry,  260. 
Venue,  sufficient  proof  of.  3f.,  D,  d  8,  R.  Co,  v.  Barfield,  104.  See  Crim- 
inal Law, 
Verbal  acts,  not  within  hearsay  rule.  Fitzgerald  v.  State,  76. 
Weight  of.     See  catchword  "Credibility,"  supra. 

Wife's  incompetency  to  testify  on  trial  of  husband,  and  husband's  in- 
competency in  wife's  case;  history  of  legislation;  exception  to 
rule,  where  offense  is  against  wife's  person;   no  exception   in 
favor  of  husband.    Ector  v.  State,  777. 
Words  constituting  conduct,   not   excluded   under   hearsay   rule,   when. 

Fitzgerald  v.  State,  71,  75. 
Writing.     See   catchwords,    "Copy,"    "Execution,"    "Letter,"    "Non    est 
factum,"  "Parol,"  "Secondary,"  "Signature,"  supra. 
EXCEPTIONS.    See  Certiorari;  New  Trial;  Practice  in  Court  of  Appeals, 
EXCITEMENT.     See  Negligence, 
EXECUTION.     See  Illegality,  Affidavit  of;  Levy  and  Sale. 

Contribution;  law  as  to  control  of  fi.  fa.  by  codefendant  paying,  applies 
to  execution   against   partners,  when.     Higdon  v.   Williamsony 
376. 
EXECXmON  OF  WRITING.     See  Deed;  Evidence, 
EXECUTOR.     See  Administrator, 
EXEMPTION.     See   Garnishment;  Homestead. 
EXPERT.     See  Evidence. 
EXPLOSION.     See  Negligence. 

EXPRESS  COMPANY.     See  Railroad,  as  to  carriers  generally. 
Fraud  on,  by  non-disclosure  of  value,  not  shown  by  evidence  here.  Fins 

V.  So,  Exp.  Co,  166. 
"Jewelry;"  term  not  held  applicable  to  contentis  of  express  package  here. 

Id.  165-7. 
Value,  non-disclosure  of,  by  shipper.    Id. 
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EYE.    See  Damages. 

FACTOR.     See  Principal  and  Agent, 

FALSE  REPRESENTATIONS.     See  Criminal  Law,  catchword  "Cheating;" 

Fraud, 
FEAR.  -  See  Criminal  Law, 
FEES.     See  Attorney  at  Law. 
FELLOW  SERVANT.    See  Master  and  Servant, 
FENCE.     See  Criminal  Law,  catchwords  "Malicious  killing  of  hog." 

FERTILIZER. 

Tagging  and  branding,  compliance  with  law  as  to,  shown  by  positive 
evidence;   evidence  to  contrary  negative  and  without  probative 
value;  no  error  in  directing  verdict  for  seller.     Arnold  v.  Vir- 
ginia-Carolina    Chemical    Co.    12. 
FILING.     See  Appeal;  Practice  in  Court  of  Appeals;  Words  and  Phrases, 
FIRE.     See  Railroad, 
FIRE  INSURANCE.     See  Insurance. 
FIREARMS.     See  Criminal  Law. 
FITZGERALD.     See  City  Court. 
FLIGHT.    See  Criminal  Law, 
FORCIBLE   ENTRY    AND   DETAINER. 
Both  forcible  entry  and  forcible  detainer  must  be  proved,  to  authorize 

general  verdict  on  charge  of.     Cate  v.  Knight,  664. 
Force  not  shown  in  acts  and  language  of  one  building  house  on  boundary 
line  here.    Id, 
FORECLOSURE.     See  Lien;  Mortgage, 
FORFEITURE.     See  Bond;  Insurance. 
FORGERY.     See  Check;  Evidence. 
FORMER  JEOPARDY.     See  Criminal  Law, 
FORNICATION.     See  Criminal  Law, 
FRATERNAL  ORDER.     See  Insurance, 
FRAUD.    See  Husband  and  Wife. 

Cheating  and  swindling.     See  Criminal  Law. 

Conveyance  to  hinder  creditors;   conveyance  not  subject  to  attack  by 
subsequent  creditors,  when.     Jowers  v.  High  Point  Furniture 
Co,  297.    Vendor's  retention  of  possession,  not  invalidate,  as  to 
pre-existing  creditor,  a  sale  otherwise  bona  fide.    Id. 
Deceit,  action  for,  on  account  of  representation  to  obtain  credit  for  an- 
other, not  maintainable,  unless  the  representation  was  in  writ- 
ing and  signed.     Smith  v.  Jewett,  294. 
Disclosure  not  made  by  shipper  to  carrier,  as  to  value  of  article  ship- 
ped; no  fraud,  here.     Fine  v.  So,  Express  Co.  165. 
Evidence;  rule  that  parol  testimony  shall  not  be  received  to  vary  writ- 
ten contract,  not  apply  to  contract  procured  by  fraud.  Mieell 
Live  Stock  Co,  v.  Banks,  362;  Chander-Blackstad  Co.  v.  Price, 
383. 
False  representation.     See  catchword  "Misrepresentation,"  infra. 
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FRAUD — continued. 

Garnishment  of  fraudulent  transferee.    Btovall  Co.  v.  Shepherd  Co.  500. 
Horse  trade,  fraud  in,  as  defense  to  note.     Mizell  Live  Stock  Co.  v. 

BankSf  362.    Transaction  not  authorizing  conviction  of  cheat- 
ing and  swindling.     Odum  v.  State,  27. 
Misrepresentation  as  to  age  of  horse;  good  plea.     Mizell  Live  Stock  Co. 

V.  Banks,  362. 
Misrepresentation  causing  party  to  sign  contract  without  reading.  Chan- 

dler-Blackatad  Co.  v.  Price,  383;  Patapaco  Shoe  Co.  Y.  Bank- 

8ton,  676. 
Misrepresentation   fraudulent,   inducing  written   contract;    admissibility 

of  parol  proof  as  to.    Loyleaa  v.  Heaae  Envelope  Co.  660. 
Misrepresentation  not  shown  to  have  deceived,  in  sale  of  horse  with 

patent  defect,  not  authorize  conviction  of  cheating  and  swin- 
dling.   Odum  V.  State,  27. 
Misrepresentation;  whether  purchaser  was  entitled  to  rely  on  repreeen- 

tation   of  seller,   after  contrary  statement  of  a  third   person. 

Mizell  Live  Stock  Co.  v.  Banks,  366. 
Negligence  of  party  deceived,  as  affecting  right  to  complain  of.  Patapaco 

Shoe  Co.  V.  Bankston,  677. 
Opportunity  to  discover  facts,  want  of,  by  reason  of  haste  of  other 

party  to  catch  train.    Id.  676. 
Possession  retained  by  vendor,  when  no  fraud  against  creditors.  Jowera 

V.   High  Point  Furniture  Co.  297. 
.Rescission  for,  in  sale  of  horse.     Mizell  Live  Stock  Co.  v.  Banks,  362. 
Trover  for  property  obtained  by.     Story  v.  Williams,  392. 
FRAUDS,  STATUTE  OF.    See  Statute  of  Frauds. 
FUTURES.     See  Sale. 
GAME.     See  Criminal  Law. 

GAMING.     See  Criminal  Law;  Sale,  catchword  "Futures." 
GARNISHMENT. 

Administrator,  garnishment  of,  without  allegation  of  non-residence  or 

insolvency  of  defendant;    amendment  allowable,  when.  StovaU 

v.  Joiner,  204. 
Affidavit  for,  when  amendable.    Id. 
Amendment  of  proceedings.    Id. 
Collateral  security,  garnishment  against  holder  of,  ineffectual  to  reach 

surplus,  when.     Smith  v.   Worley,  280. 
Equitable  pleading  necessary  to  aid,  in  reaching  surplus  of  collateral. 

Id. 
Exemption   of  laborer's  wages'  includes  monthly  wages  of  person  em- 
ployed to  check  cotton  as  weighed  and  classified,  and  who  also 

works   as   stenographer,  typewriter,  and   leiter   filer.    Langley 

Mfg.   Co.  V.   Frey,   753. 
Foreclosure  of  laborer's  lien,  no  basis  for  garnishment,  when.     Weston 

V.  Beverly,  261. 
Fraudulent   transferee,    garnishment    of.     StovaU   Co.    v.    Shepherd   Co. 

600. 


Digitized  by  VjOOQ IC 


App.]  ^^^^'  021 

GARNISHMENT— continued. 

Goods  sold  in  bulk  without  complying  with  act  of  1903;   garnishment 

of    purchaser.    Id, 
Judgment  as  basis  of,  must  be  in  personam,  not     in    rem.     Weston  v. 

Beverly,  261. 
Laborer,  meaning  of.    Langley  Mfg.  Co.  v.  Frey,  753.     And  see  Lien. 
Remedy  by,  statutory,  and  not  extended  to  cases  not  provided  for.  Wes- 
ton V.  Beverly,  261. 
''Suit,"  as  basis  of,  defined;  not  include  proceeding  in  rem.    Id. 
GENERAL  MANAGER.     See  Principal  and  Agent. 
GOOD  FAITH.     See  Criminal  Law;  Fraud;  Huehwnd  and  Wife. 
GRADE  OF  CRIME.     See  Criminal  Law. 
GROUNDS.     See   New   Trial. 
GUARANTY.     See   Sale,  catchword   "Warranty." 
GUARDIAN  AD  LITEM.     See  Parties,  catchword  "Minor." 
HABIT.     See  Evidence,  catchword  "Custom;"  Master  and  Servant. 
HANDWRITING.     See   Evidence. 
HEARSAY.     See  Evidence. 

HEIRS.     See  Action;  Administrator  and  Executor. 
HIGHWAY.     See  Negligence;  Road. 

HOLIDAY.     See  Contract,  catchword  "Sunday;"  Telegraph  Company. 
HOMESTEAD    AND    EXEMPTION. 

Both  exemptions  not  allowed.     McFarlin  v.  Reeves,  581. 
HOMICIDE.     See  Criminal  Law;  Damages;  Negligence;  Railroad. 
HORSE.    See  Sale. 

HOTEL  KEEPER.     See   Criminal  Law,   catchwords   "Lewd    house." 
HOUSE  OF  ILL-FAME.     See  Criminal  Law,  catchwords  "Lewd   house." 
HUNTING.     See  Criminal  Law, 
HUSBAND  AND  WIFE. 

Bona  fides  of  transaction  between,  question  for  jury.     Brooks  v.  Orif- 

fin,   497. 
Evidence  of  husband  not  admissible  against  wife  on  her  trial  for  crime; 
crime  against  his  person  not  excepted.    Ector  v.  State,  777. 
Fraud  in  transaction  between,  to  defeat  creditor  of  husband;  sufficiency 

of  circumstances  to  show.     Brooks  v.  Oriffin,  497. 
Support  of  children,  father  not  relieved  of,  by  contracl  of  separation  and 
provisions   as   to   custody,   here;    liable  to  mother   for   amount 
paid  by  her  for  medicine,  etc.,  for  them.     McCarter  v.  MoCar- 
ter,  764. 
Suretyship  of  married  woman,  collusive  scheme  to  evade  statute  as  to. 
Summers  v.  Lee,  441. 
IDENTIFICATION.     See  Deed;  Evidence. 
ILLEGALITY,  AFFIDAVIT  OF. 

Dismissal  of,  affirmed,  in  view  of  recitals  in  bill  of  exceptions,  etc.,  con- 
tradicting.    Allen  V.  Windham,  169. 
Judgment  not  subject  t6  attack  by,  for  purpose  of  setting  u^  surety- 
ship  of  defendant  duly  served,  who  had  day  in  court.     Cunnard 
V.  Childs,  176. 
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ILLEGALITY  OF  CONTRACT.    See  Contract. 

IMPEACHMENT.    See  Charge  of  Court;  Evidence. 

IMPRISONMENT.      See    Criminal   Law,   catchwords    "Escape,"    ** Punish 
ment." 

IMPROVEMENTS.     See  Landlord  and  Tenant. 

INDEFINITENESS.      See    Contract,    catchword    "Certainty;"    Pleading/ 
Verdict. 

INDEMNITY.     See  Bond;  Principal  and  Surety. 

INDICTMENT.     See   Criminal  Law. 

INDORSEMENT.    See   Check;  Promissory  Note. 

INFANT.     See  Criminal  Law,  catchwords  "Child,"  "Minor  :*'  Liquor;  Par- 
ent and  Child;  Parties;  Service,  catchword   "Minor." 

INFERENCE.    See  Negligence;  Presumption. 

INITIATION.    See  Insurance. 

INJURY.     See  Damages;  Master  and  Servant;  Negligence;  Railroad. 

INNKEEPER.     See  Criminal  Law,  catchwords  "Lewd  house." 

INSOLVENCY.    See  Bank;  Bankruptcy;  Debtor  and  Creditor. 

INSPECTION.    See  Evidence. 

INSTRUCTIONS.     See   Charge   of   Court;  Judge;   Master  and   Servant; 
Principal  and  Agent. 

INSURANCE. 

Administrator,  proper  personal  representative  to  sue  on  policy  issued 
in  name  of  intestate.     Queen  Ins.  Co.  v.  Peters,  289,  293. 

Agency  not  proved  by  letter-head  and  signing  as  agent.  Michigan  Mu- 
tual Ins.  Co.  V.  Parker,  697. 

Agent's  authority  to  release  from  liability  on  note  for  premium,  not 
shown.    Id. 

Assignment  of  life-insurance  may  be  made  by  insured  to  one  who  has 
no  insurable  interest  in  his  life,  if  not  cover  for  wager  policy; 
intent  a  jury  question.  Volunteer  Ins.  Co.  v.  Buchannan,  265. 
Admissibility  of  testimony  as  to  intent.  Id.  Proof  of  in- 
terest of  assignee,  compliance  with  provision  as  to.     Id. 

Attorney's  fees  claimed,  whether  damages  or  costs,  in  suit  against  insur- 
ance company.  Queen  Ins.  Co.  v.  Peters,  290,  291.  Evidence 
not   authorizing   recovery   of.     Id.   294. 

Bad  faith  in  not  paying,  not  shown.     Queen  Ins.  Co.  v.  Peters,  289. 

Benefit  order.     See   catchword   "Fraternal,"   infra. 

Contracts  of  insurance,  courts  will  draw  every  reasonable  deduction  to 
uphold.     Queen  Ins.  Co.  v.  Peters,  289. 

Custom,  as  affecting  payment  of  premiums.  Wallace  v.  Metropolitan  L. 
Ins.  Co.  617. 

Damages  for  bad  faith  in  not  paying;  not  authorized  by  evidence  here. 
Queen  Ins.  Co.  v.  Peters,  289. 

Dead  man  named  as  insured,  in  fire-insurance  policy;  contract  valid, 
when.     Id. 
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INSURANCE — continued. 

Estoppel  by  receipt  of  premiums,  to  contest  validity  of  policy.  Id.; 
Volunteer  Ins.  Co.  v.  Buchannan,  255. 

Estoppel  to  defeat  action  for  premium  while  retaining  policy.  Franklin 
Life  Ins.  Co.  v.  Boykin,  345. 

Forfeiture  for  non-payment  of  premium.  See  catchword  "  Premium/' 
infra. 

"Fraternal  benefit  order"  defined.  Brown  v.  Bowman,  708.  Admission 
that  plaintiff  was  such  an  order  meant  that  it  had  a  repre- 
sentative form  of  government  and  lodge  system  as  described 
in  the  code.  Id.  Query,  whether  policy-holder,  sued  on  pre- 
miimi  note,  could  set  up  the  contrary.  Id.  He  could  not  eet 
up  that  he  had  not  been  initiated.  Id.  Effect  of  failure  to 
initiate.  Id.  709.  Non-payment  of  dues,  as  ground  for  forfei- 
ture.   District  Grand  Lodge  v.  8?ielton,  527. 

Initiation,  effect  of  non-compliance  with  requirement  as  to,  in  fraternal 
beneficiary  order.    Broum  v.  Bowmanf  708-9. 

"Insured,"  meaning  of,  in  policy.     Queen  Ins.  Co.  v.  Peters,  289. 

Interest  of  assignee.     See  catchword   "Assignment,"  supra. 

"Legal  representative"  of  insured,  meaning  of.  Queen  Ins.  Co.  v.  Peters,. 
293. 

Lodge.     See  catchword  "Fraternal,"   supra. 

Non-payment  of  premium.     See  catchword  "Premium,"  below. 

Policy  returned,  acceptance  not  proved.  Michigan  Mutual  Ins.  Co.  v. 
Parker,  697. 

Premiimi,  estoppel  by  receipt  of,  to  contest  validity.  Volunteer  Ins.  Co. 
V.  Buchannan,  255 ;  Queen  Ins.  Co.  v.  Peters,  292.  Tender  to  re- 
turn premium,  as  prerequisite  to  contesting  validity  of  policy. 
Volunteer  Ins.  Co.  v.  Buchannan,  255.  Action  for,  could  not  be 
defeated  by  insured  while  retaining  policy.  Franklin  Life  Ins. 
Co.  V.  Boykin,  345.  Custom  of  sending  agent  to  collect  may  be 
discontinued,  on  notice,  where  policy  makes  it  payable  at  home 
office  of  insurer.  Wallace  v.  Metropolitan  L.  Ins.  Co.  517. 
Custom  of  accepting  in  30  days  after  maturity,  not  require  ac- 
ceptance after  that  period.  Id,  Waiver  of  forfeiture  for  non- 
payment, not  shown  by  facts  here.  Id.  Dissent,  521.  Agent's 
authority  to  release  from  liability  on  note  for,  not  shown. 
Michigan  Mutual  Ins.  Co.  v.  Parker,  697.  Premium  note;  in- 
sufficient defenses,  as  to  society's  non-compliance  with  law  re- 
lating to  organization,  initiation  of  members,  etc.  Brown  v. 
Bowman,  707. 

"Representative"  of  insured.     Queen  Ins.  Co.  v.  Peters,  293. 

Right  to  do  insurance  business,  how  questioned.  Brown  v.  Bowman, 
708. 

Speculative  intent  in  contract;  admissibility  of  testimony  as  to.  Vol- 
unteer Ins.  Co.  v.  Buchannan,  255. 

Wager  policy.     See  catchword   "Assignment,"  supra. 

Waiver;  duty  of  courts  to  be  prompt  to  seize  any  circumstance  indicat- 
ing waiver  of  forfeiture.  Wallace  v.  Metropolitan  L.  Ins.  Co. 
522.     See  catchwords  "Estoppel,"  "Premium,"  supra. 
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INTEREST. 

Account,  judgment  for  interest  on.    See  catchword  **  Judgment,"  infra. 

Damages;  no  reversible  error  in  instruction  to  jury  as  to  their  discre- 
tion to  include  interest  in  aggregate  amount  of  damages  for 
killing  stock  by  railroad  train.  U.,  D,  d  8,  R.  Co,  V.  Hasty, 
104. 

Default  as  to,  as  notice  of  defenses  to  purchaser  of  note  before  maturity 
of  principal    Park  v.  Bwrton,  356. 

Judgment  for,  from  date  when  account  became  due,  properly  entered  on 
verdict  for  principal  "and  interest."  Thonuis  v.  MontioeUo 
Vehicle  Co.  260. 

INTERFERENCE  OF  STRANGER  WITH  TENANT.     See  Landlord  and 
Tenant. 

INTERSTATE   COMMERCE.     See   Liquor;  Railroad. 

INTOXICATION.    See    Criminal    Law;    Liquor. 

INTRUDER.     See  Forcible  Entry  and  Detainer;  Trespass. 

INVOLUNTARY  MANSLAUGHTER.     See  Criminal  Law. 

JEOPARDY.     See  CHminal  Law. 

JEWELRY.     See  Words  and  Phrases. 

JOINDER.     See  Action;  Criminal  Law. 

JUDGE.     See  CTiarge  of  Court;  Trial. 

Absence  of,  during  part  of  trial,  effect  of.  Brantley  v.  State,  24;  Mar- 
tin V.   State,  455. 

Correction  of  record,  power  as  to.     Atkinson  v.  Hardaway,  389. 

Power  as  to  direction  to  jury,  in  regard  to  verdict  in  criminal  case. 
Register  v.  State,  623.     Dissenting  opinion,  636. 

Question  to  counsel  in  hearing  of  jury,  as  to  whether  counsel  will  con- 
sent to  their  separation,  bad  practice.     Carter  v.  State,  851. 

Questions  and  remarks  to  jury.     See  Jury,  catchword  "Judge." 

Remarks  of,  in  presence  of  jury.     See  Trial. 

JUDGMENT. 

Abatement,  judgment  on  plea  of;  when  no  bar  to  another  suit.  Beck- 
u>ith  V.  Mansfield  Lumber  Co.  346. 

Administrator's  returns,  effect  of  allowance  of.     Peavy  v.  Clemons,  607. 

Agreement  to  abide  by  judgment  in  other  case,  construed.  Livingston 
V.   Martin,  766. 

Bankruptcy,  discharge  in,  not  pleaded,  not  avoid  judgment.  McDougald 
V.  Chattanooga  Medicine  Co.  653. 

Conclusiveness  of  former  decision  of  Court  of  Appeals,  in  the  same  case. 
Hunnicutt  v.  Graves,  12.  Conclusiveness  as  to  questions  that 
might  have  been  made.  Puffer  Mfg.  Co.  v.  Rivers,  164,  156. 
Judgment  on  one  note  of  series,  how  far  conclusive  as  to  mat- 
ters pleaded  in  suit  on  other  notes  of  the  series.  Id.  Judg- 
ment  for  defendant  on  plea  in  abatement  not  affecting  merits 
of  case,   no  bar   to  subsequent   suit  on   same  cause  of  action. 
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JUDGMENT— continued. 

Beokicith  v.  Mansfield  Lumber  Co,  346.  Of  judgment  against 
partnership.  Higdon  v.  Williameon,  376.  -Ordinary's  allow- 
ance of  administrator's  returns,  not  conclusive,  but  prima  facie 
evidence  of  correctness.  Peavy  v.  Clemons,  607.  See  catch- 
word "Demurrer,"  infra. 

Default,  when  not  opened  in  city  court.  Tenn.  Oil  Co.  v.  Amerioctn  Art 
Works,  45.    Refusal  to  open,  error  here.    8Uick  v.  Elkins,  571. 

Demurrer,  judgment  on,  not  excepted  to,  is  law  of  the  case.  Murphey 
V.  Creamer,  593. 

Estoppel  by.     See  catchword   **  Conclusiveness,"   supra. 

Judicial  cognizance  of  judgment  of  bankrupt  court,  not  taken  by  State 
court.     McDougald  v.  Chattanooga  Medicine  Co,  653. 

Lien  of,  not  attach  to  property  conveyed  by  antecedent  unrecorded  deed 
of  bargain  and  sale.  Smith  v.  Worley,  281;  Balohin  v.  Jones, 
434. 

Motion  to  set  aside,  properly  overruled,  where  defense  relied  on  was  in 
proposed  amendment  to  answer  not  containing  enough  to  amend 
by.    Moss  v.  Anderson,  784. 

Ordinary's  allowance  of  administrator's  returns,  effect  of.  Peavy  v. 
Clemons,  607.     • 

Partnership,  effect  of  judgment  against.  Higdon  v.  Williamson,  376. 
Judgment  against  firm  alone,  not  enforceable  against  individual 
assets  of  member.    Flowers  v.  Strickland,  739. 

Res  judicata.    See  catchword  "Conclusiveness,"  supra. 

Sentence.    See  Criminal  Law. 

United  States  court  judgment  remanding  case  to  State  court,  effect  of. 
Queen  Ins.  Co.  v.  Peters,  289,  291. 

Void  judgment  of  justice's  court  can  not  be  set  aside  by  that  court,  but 
may  be  disregarded  by  the  justice  or  any  other  Qourt.  Mc- 
Dougald V.  Chattanooga  Medicine  Co.  655. 

JUDICIAL  COGNIZANCE.     See  Evidence. 

JURISDICTION.    See  Amendment;  Domicile;  Justices  Court;  Trusts. 
Action  construed  so  as  to  uphold  jurisdiction,  in  case  of  doubt.     Fine 

V.  So.  Express  Co.  161. 
Boimdary  between  Georgia  and  South  Carolina,  defined.    James  v.  State, 

13.    Rule  in  case  of  change  of  course  of  river.    Id.  15. 
Certiorari  can  not  be  used  to  question  legal  existence  of  court  to  which 

the  writ  is  directed.    Morton  V.  Rome,  604. 
Doubt  as  to  nature  of  action,  resolved  in  favor  of  jurisdiction.    Fvne  Y. 

So.  Express  Co,  161. 
Question  as  to,  not  made  in  trial  court,  not  considered  by  reviewing 

court.     Coker  v.  Tifton,  66. 
Term  for  trial,  waiver  as  to,  in  criminal  case  in  city  court.     Haygood 

y.  State,  394. 
Venue.    See  Criminal  Law;  Railroad;  Trover. 
Waiver  of,  not  result  from  giving  forthcoming  bond.     Hall  v.  Roehr, 

380.  Waiver  of,  by  demand  for  trial,  followed  by  trial.  Hay- 
good  v.  State,  394. 
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JURY  AND  JURORS.     See  Charge  of  Court;  Verdict. 

Absence  of  judge  from  county  while  jury  were  deliberating,  vitiated  the 

trial  and  rendered  the  verdict  a  nullity.     Martin  v.  State,  455. 

Temporary  absence  from  court-room,  not  cause  for  new  trial, 

here.    Brantley  v.  State,  24. 
Affidavit    of   juror,    impeaching    verdict,    not    considered.      Redfeam    V. 

Thompson,  551. 
Agreement  by  arbitrary  compromise,  or  "splitting  the  diflference."    Peavy 

V.  demons,  607,  513. 
Agreement,   judge's   remarks   to   jury    as   to.     See   catchword   "Judge," 

infra. 
Challenge,  decision  on,  when  reviewable,  and  when  not.     Redfeam  v. 

Thompson,  551,  566. 
Disqualification.     By  relationship  to  prosecutor.     Harris  v.   State,  70. 

No  groimd  for  new  trial,  if  known  to  accused  or  his  counsel  at 

trial.     Id;    Insufficient  showing  as  to  fact  of  relationship.     Id. 

Of  grand  juror,  no  ground  for  plea  in  abatement.     Garnett  v. 

State,  109,   112.     Disqualification  by  bias;  finding  of  judge  as 

trior,  on  challenge,  not  reviewable.    Redfeam  v.  Thompson,  551, 

656.      By   having    heard    prejudicial    statement   of   counsel    to 

court  before  trial.     Martin  v.  State,  799. 
Grand  juror's  disqualification,  no  groimd  for  plea  in  abatement.     Oar- 

nett  V.  State,  109,  112. 
Inspection  by,  of  liquor  introduced  in  evidence;  proper  instruction  as  to, 

Morse  v.  State,  61. 
Irregularity   in   regard   to,   during   trial;    presiunption    of   harm    from. 

Martin  v.  State,  456-7.     When  not  to  be  shown  by  juror's  affi- 
davit.   Redfeam  v.  Thompson,  561. 
Judge's  power   as   to   direction   to,   affecting  verdict,   in   criminal   case. 

Register  v.  f^tate,  623.     Dissenting  opinion,  636. 
Judge's  question  to,  as  to  how  they  stood,  of  doubtful  propriety.    Flahit?€ 

V.  State,  401 ;  Peavy  v.  demons,  507.    But  presumptively  harm- 
less.   Flahive  v.  State,  401. 
Judge's  remark  to,  when  told  that  they  stood  ten  to  two,  amounted  to 

undue    pressure    to    agree,    and    was    improper    on    additional 

groimds.    Peavy  v.  demons,  507. 
Judges  of  law  in  criminal  cases,  sense  in  which  jury  are.     Register  v. 

State,  627. 
Municipal  offenses,  no  right  to  jury  trial  for.    Flannigan  v.  Rome,  217. 
Objection  too  late,  as  to  matter  affecting.    Kidd  v.  State,  148. 
Polling  after  sentence  pronounced,  too  late;  error  in  imposing  sentence 

immediately  on  announcement  of  verdict  and  before  demand  for 

polling  could  be  made.     McCullough  v.  State,  403. 
Private  knowledge  of.     Orusin  v.  State,  111-12;  Register  v.  State,  640. 
Remarks  heard  by  juror  required  new  trial,  though  he  testified  that 

they  did  not  infiuence  his  finding.    Doumer  v.  State,  827. 
Remarks  in  presence  of.    See  Trial. 
Separation;  bad  practice  for  judge  to  ask  counsel  in  hearing  of  jury  if 

they  will   consent  to   separation  of  jurors;    but  no   cause  for 

mistrial  here.     Carter  v.  State,  851. 
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JURY  AND  JURORS— continued. 

Tasting   thing    introduced   in   evidence,    proper    instruction.      Morse   v. 

State,  61,  64. 
Verdict  not  Jo  be  impeached  by  juror.    Redfearn  v.  Thompson j  661. 
Waiver  of  irregularity,  by  not  making  timely  objection.    Kidd  v.  State, 

148. 
JUSTICE'S  CX)URT.    See  Account;  Appeal;  Certiorari, 
Collecting  officer,  justice  is.    Higdon  v.  Williamson,  876. 
Costs;  jury  fee  paid  by  party,  judgment  for,  when  proper.     Thomas  v. 

Monticello  Vehicle  Co.  260. 
Defense  to  suit  on  verified  account,  too  late,  after  judgment;  dismissal 

of  appeal,  proper.    Draper  v.  Burr  Mfg,  Co,  321. 
Directing  verdict,  not  proper  in.    Fine  v.  So,  Express  Co,  161. 
Interest,  judgment  for,  from  date  when  accoimt  became  due,  properly 

entered   on   verdict  for   principal   "and   interest."     Thomas  v. 

Monticello  Vehicle  Co.  260. 
^     Jurisdiction  lost  by  appeal,  and  further  proceedings  in  justice's  court  a 

nullity.    McDougald  v.-  Chattanooga  Medicine  Co.  663. 
Jurisdiction;   rule  that  action  will  be  construed  so  as  to  uphold  juris- 
diction, in  case  of  doubt.    Fine  v.  So,  Express  Co.  164. 
Pleading,  technical,  not  required  in.     Id,  163. 
Verdict  should  not  be  directed  by  justice  of  peace.    Id,  161. 
Void  judgment  of,  can  not  be  set  aside  by,  but  the  justice  or  any  other 

court  may  disregard  it.     McDougald  v.'  Chattanooga  Medicine 

Co.  655. 
KEEPING  UNLAWFULLY.    See  CHminal  Law,  catchwords  "Lewd  house;" 

Liquor, 

KIDNAPPING.     See  CHminal  Law, 

LABORER.    See  Criminal  Law,  catchword  "Cheating;"  Garnishment ;  Lien. 
LAND.     See  Damages;  Deed;  Ejectment;  Landlord  and  Tenant;  Partner- 
ship; Sale;  Timber;  Title;  Trespass. 
LANDLORD  AND  TENANT. 

Action  against  third  person  for  renting  to  tenant  or  disturbing  relation 
with  landlord;  what  plaintiff  must  show.  Bawlings  v.  Shep- 
pard,  360. 
Agent's  authority,  not  include  power  to  bind  landlord  to  pay  for  im- 
provements by  tenant,  where  agent  was  employed  to  rent,  or 
collect  rent.  MoMichen  v.  Broxon,  606. 
Assignee  of  lease,  rights  of,  as  against  one  renting  from  the  landlord 

after  the  lease.     Murphey  v.  Creamer,  697-8. 
Breach  of  contract  of  rental;  rerenting  to  lessen  damage.     Cox  v.  Mo- 

Kinley,  493. 
Contract  for  sale,  construed  as  creating  relation  of.  Hodnett  T.  Mann, 
666.  Contract,  with  notes  for  "rent,"  by  which  payee  was  ob- 
ligated to  make  deed  on  payment  of  the  notes,  construed  as 
creating  relation  of  vendor  and  vendee,  not  landlord  and  tenant. 
Brundrige  V.  State,  816. 
Crop  growing  and  immature  is  not  personal  property,  and  is  not 
recoverable  by  possessory  warrant.     Oainous  v.  Martin,  210. 
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LANDLORD  AND  TEHJ ANT— continued. 

Crop,  tenant's  sale  of,  not  criminal,  here.    Robinson  v.  State,  791. 

Cropper's  interest  in  growing  crop,  mortgageable,  but  not  subject  to 
levy  before  settlement  with  landlord.  Founfin  v.  Fountain, 
768. 

Cropper's  imlawful  sale  of  crop;  conviction  warranted.  Alemmder  v. 
State,  27.    Not  warranted.     Brundrige,  816. 

Custom  of  tenant,  as  to  repairs.    See  catchword  "Repairs,"  infra. 

Damages  as  result  of  dangerous  condition  of  premises,  liability  of  owner. 
Peterson  v.  Stalvey,  649. 

Delivery  constructive,  of  landlord's  part  of  crop.  Fletcher  Cfuano  Co, 
V.  Vorus,  381. 

Eviction  malicious,  action  for.    Murphey  v.  Creamer,  602. 

Improvements,  lack  of  authority  of  agent  to  bind  landlord  to  pay  for. 
McMichen  v.  Brown,  506.  Parol  ratification  by  landlord  after 
improvements   made,   not  bind.     Id. 

Interference  by  stranger  with  performance  of  contract  between.  jBcmo- 
Ungs  V.  Sheppard,  360. 

"Lease,"  when  held  to  be  sale.  Brundrige  v.  State,  816.  Compare 
Hodnett  v.  Mann,  666. 

Lewd  house,  when  landlord  may  be  convicted  of  keeping.  Fitzgerald  v. 
State,  70;   Cotton  v.  Atlanta,  397;  Dannie  v.  Atlanta,  472. 

Lien  of  landlord  on  crop,  for  supplies  to  make  it,  is  confined  to  the 
crop  they  were  furnished  to  make;  but  where  product  on  hand 
to  repay  him  is,  by  agreement,  used  to  make  next  year's  crop, 
he  has  a  lien  on  the  latter.  Fletcher  Ouano  Co.  v.  Vorus,  380. 
Lien  of  landlord,  on  rescission  of  contract  with  tenant,  as  to 
sale  of  premises.  Hodnett  v.  Mann,  666.  Application  of  pay- 
ment to,  where  landlord  holds  different  claims.  Id.  668-9.  No 
lien  for  supplies  for  a  year  preceding  that  in  which  the  crop  was 
raised.    Robinson  v.  State,  791. 

Mortgage  by  cropper.     See  catchword  "Cropper,"  supra. 

Notice  as  to  need  of  repairs,  when  and  what  required.  Cassel  v.  Randall, 
587. 

Nuisance  on  premises,  liability  of  owner.     Peterson  v.  Stalvey,  649. 

Option  to  tenant  to  purchase,  contract  construed  as,  where  it  provided 
for  payment  of  rent  on  failure  to  pay  installments  of  purchase- 
money.  Hodnett  v.  M<inn,  666.  Compare  Brundrige  v.  State, 
816. 

Payment  to  landlord,  application  of,  as  between  different  claims.  See 
Lien,  catchwords  "Application  of  payment." 

Renting  agent,  authority  of.    See  catchword  "Agent,"  supra. 

Repairs,  custom  of  tenant  to  make,  and  deduct  cost  from  rent,  as  affect- 
ing landlord's  liability  for  not  making.     Cassel  v.  Randall,  688. 

Repairs,  notice  as  to  need  of;  what  required.    Id.  687. 

Rescission  of  contract  between,  as  to  sale  of  the  premises,  as  affecting 
lien  for  rent  and  supplies.    Hodnett  v.  Mann,  666. 

Rescission  of  rent  contract,  when  not  result  from  landlord's  renting  to 
third  person,  on  tenant's  renunciation  of  contract.  Cox  v. 
McKinley,  493. 
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Sale  of  growing  crop.    See  catchword  "Cropper,"  supra. 

Sale  of  inciimbered  crop.    RoUnson  v.  State,  791. 

Sale  or  renting,  construction  of  contract.     See  catchword  "Contract," 

supra. 
Well  unprotected,  liability  for  horse  falling  into.     Peterson  v.  Stalvey, 
649. 
LARCENY.     See   Criminal  Law, 

LAWS.     See   Code;  Code  Sections;  Constitutional  Law;   Municipal  Cor- 
poration,     catchword     "Ordinance;"     Statutes;     Words     and 
Phrases, 
LEASE.     See  Landlord  and  Tenant;  Timber. 
LETTER.     See  Evidence. 
LEVY  AND  SALE.    See  Claim, 

Agreement  of  levying  officer,  as  to  disposition  of  property,  contrary  to 

public  policy,  and  void,  when.    James  v.  Pepper,  266. 
Bailment  by  levying  officer.     See  catchword  "Trover,"  infra. 
Bond  for  property  levied  on.    See  Bond, 
Collateral  attack  for  mere  irregularities,  not  allowed.     Ilorkan  v.  Eason, 

237. 
Cropper's  interest  in  growing  crop,  not  subject  to   levy  before  settle- 
ment with  landlord.     Fountain  v.  Fountain,  758. 
Cumbersome  property,  levy  and  sale  without  removal  of.     Grace  v.  Fin- 

leyson,  480.     Liability  on  forthcoming  bond  for.     Id, 
Irregularities  not  exposing  sale  to  collateral  attack.     Horkan  v.  Eascn, 

^  236-7. 
Possession  by  defendant,  recital  of,  in  entry  of  levy,  made  prima  facie 
case  in  behalf  of  plaintifif  in  fi.  fa.,  as  against  claimant.    Bank 
of  Southwestern  Georgia  v.  Empire  Ins.  Co,  320. 
Removal  of  heavy  property,  when  not  required.     Grace  v.   Finleyson, 

480. 
Trover  by  levying  officer  to  repossess  himself  of  property  seized  and  de- 
posited with  third  person  for  safe-keeping;   officer's  agreement 
as   to    disposition    of    the    property,    invalid,    and   no    defense. 
James  v.  Pepper,  266. 
LEWD  HOUSE.     See  Criminal  Law. 
LIBEL.     See   Slander, 
LICENSE.     See  Liquor. 
LIEN.     See  Landlord  and  Tenant^   Mortgage. 

Application  of  payment,  where  lienholder  is  also  holder  of  unsecured 
claim.     Hodnett    v.    Manny    668.     See   Baumgartner   v.    McKin- 
non,   224,   and   catchword   "Election,"    infra. 
Bankruptcy,  as  affecting.     See  Bankruptcy, 

Demand,  as  prerequisite  to  foreclosure;  proof  of,  not  dispensed  with  by 
defendant's  testimony  that  if  made,  it  would  have  been  refused. 
Hutson  V.  Sutton,  844. 
Election  by  holder  of  lien  on  two  things,  when  compelled,  in  favor  of 
holder  of  junior  lien  on  but  one  of  them.  Moore  v.  Cofield,  197. 
See  catchwords  "Application  of  payment,"  supra. 
.39 
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LIEN — continued. 

Foreclosure   of   laborer's    lien,    not    a   suit    until   counter-affidavit    filed. 

Weston  V.   Beverly,   262. 
Foreclosure.     See  catchwords  "Minor  defendant/'  infra. 
Qamishment,    foreclosure   of   lien    is   no   basis    for,    when.     Weston   v. 

Beverly,    261. 
"Laborer,"  in  lien  law;  when  not  applied  to  one  employed  as  manager 

of  store,  who  "did  all  the  work"  of  the  store,  swept  it,  and 

loaded  goods  on  drays.    Pruitt  v.  Pctce,  201.    See  (kLmishment, 

catchword  "Exemption." 
Materialman's.     See  catchword  "Record,"  infra. 
Minor    defendant's    counter-affidavit    converted    foreclosure    proceeding 

into  mesne  process;  statute  as  to  service  on  minors,  not  strictly 

apply;   lack  of  guardian  ad  litem  or  prochein  ami  amendable, 

and  cured  by  verdict.     Sams  v.  Covington  Buggy  Co,  191. 
Payments,  application  of.     See  catchword  "Application,"  supra. 
Priority  of  unrecorded  deed.     See  catchword  "Recording,"  infra. 
Record  not  made,  of  conditional  sale  of  personalty,   lien  of  judgment 

creditor  of  donee  of  purchaser  prevails  as  against  vendor,  when. 

Reisman  v.  Wester,  96. 
Record  of,  what  sufficient.     Employee  of  clerk  may  record.    Omission  to 

make  entry  on  original  paper,  showing  fact  of  record,  not  affect 

regularity  of  record.    Calhoun  Brick  Co.  v.  Pattillo  Lumber  Co. 

181,  182.   Recording  in  three  months  from  delivery  of  last  item 

of  material  constituting  part  of  running   account  covered   by 

contract,  sufficient.     Id. 
Recording  not  necessary  to  give  priority  to  deed  of  bargain  and  sale  over 

subsequent   judgment   or   attachment.     Smith  v.    Worley,   281; 

(bill  of  sale)    Balchin  v.  Jones,  434. 
Rescission,  as  affecting.     See  Landlord  and  Tenant, 
Service  on  minor,  wK^n  not  necessary  in  foreclosure  proceeding.     Sams 

V.  Covington  Buggy  Co,   191. 
"Suit,"  not  include  foreclosure  of  lien,  when.     Weston  v.  Beverly,  261. 
Two  funds,  rule  as  to  when  lienholder  must  elect  between.    See  catch- 
word "Election,"  supra. 
Wages.     See  catchword  "Laborer,"  supra. 
LIFE-EXPECTANCY.     See  Damages, 
LIMITATIONS. 

Absence  of  defendant,   when  not  prevent   bar.    Rawlings  v.  Sheppard, 

350. 
Code  not  complete  as  to  limitations:  section  2  of  act  of  March  6,  1856, 

as  to  trover,  is  of  force,  though  not  in  code.     Hicks  v.  Moyer, 

488. 
Concealment;  not  such  as  to  arrest  bar  affecting  criminal  prosecution, 

under  facts  here.     Harris  v.  State,  366. 
Contractual;   stipulation  as  to  60-day8  notice  of  claim,  as  condition  of 

liability.     W.   U.  Tel.   Co.  v.   Ford,  606,   620. 
Crime  not  shown  to  have  been  committed  within  statutory  period;  point 

must  be  made  specifically  in  motion  for  new  trial   (since  act  of 

1911).     Wall  v.  State,   136. 
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LIMITATIONS— <?onanucd. 

Decedent's  estate;  appointment  of  temporary  administrator  is  not  such 
representation  as  to  cause  statute  of  limitations  to  begin  run- 
ning   against   estate.    Baumgartner   v.    McKinnon,   219. 

Non-residence  of  one  who  never  resided  in  the  State,  no  reply  to  the 
statute.     Cooper  v.  Moat  Nursrey  Co.  352. 

Trover  barred  after  four  years,  by  law  omitted  from  code,  but  still  of 
force.    Hioka  v.   Moyer,  488. 
LIQUOR. 

Accessories;  none  in  violaton  of  liquor  law;  all  participating  are  prin- 
cipals.   Hardu,  47;   Toles,  444;   Wynne  v.  Atlanta,  818. 

Accusation.    See  catchword  "Indictment,"  infra. 

Agency  in  sale;  agent  equally  guilty  with  principal.  Hardu,  47.  Burden 
of  explanation,  on  intermediary,  not  carried.  Bruner,  82; 
Stewart,  216;   Howe,  216.     See  catchword  "Employee,"  infra. 

Alcoholic  ingredient,  as  affecting  legality  of  sale.  Btieh  v.  Heesig-Ellia 
Co,    690-1. 

Beer.  Sale  of  "near  beer**  to  minor,  unlawful.  Hardu,  47.  See  catch- 
words "Malt  liquor,"  infra. 

Circumstances  suflBcient  to  show  imlawful  keeping  on  hand.  Hemdon, 
113;  Caaaidy,  123.  The  word  "whisky"  marked  on  package, 
bill  of  lading,  etc.,  sufficient  to  show  that  the  package  con- 
tained whisky.  Id,  123.  Taking  out  U.  S.  license  for  sale, 
relevant,  on  prosecution  for  keeping  on  hand  at  place  of  busi- 
ness.   Id,;  Jackaon,  143. 

Circumstances  tending  to  show  sale;  inference  from  receipt  of  money 
and  delivery  of  liquor.  Oeorge,  209.  Omission  to  charge  jury 
as  to  law  where  conviction  depends  on  circiunstantial  evidence. 
Id, 

Club;  so-called  locker  club,  device  for  keeping  on  hand  liquor  for  unlaw- 
ful sale.     Home  v.  Macon,  208. 

Description,  warranty  from,  as  to  non-alcoholic  character  of  beverage. 
Buah  V.  Heaaig-Ellia  Co.  590-1. 

Descriptive  words  on  package,  as  evidence  of  contents.     Caaaidy,  123. 

Employee  convicted  of  keeping  on  hand  at  "his**  place  of  business, 
though  employer  was  owner  of  the  place  and  the  liquor.  Tolea, 
444.  Conviction  of  keeping  on  hand  liquor  at  employer's  place 
of  business,  not  warranted  by  evidence.     Heard,  646. 

Evidence  as  to  violation  of  liquor  law.  See  catchwords,  "Agency," 
"Circumstances,"    supra;    "Keeping,"    infi'a. 

Evidence  that  a  man  to  whom  the  witness  had  given  money  to  buy 
whisky  returned  with  whisky,  admissibility  of.     Grw«tn,   152. 

Evils  from  use  of   intoxicants.     Langaton,   82. 

Indictment  for  sale  of  malt  liquor  need  not  allege  it  was  intoxicating. 
Howe,   216. 

Indictment  in  different  coimts;  effect  of  general  verdict  of  guilty. 
Morse,   61,    66. 

Indictment  not  too  indefinite  as  to  kind  of  intoxicating  drinks  sold. 
Howe,   215. 
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LIQUOR— ccmttnwed. 

Interstate-commerce  law,  as  affecting  contracts  for  sale  of.  Bush  v. 
Heasig-Ellis    Co,    589,    591. 

Intoxicating  effect;  need  not  be  alleged,  as  to  raalt  liquor.  Hotoe,  216. 
Request  to  reyiew  decision  on  this  point  {Stoner  case,  5  Ga. 
App.   716),  refused.     Id.     See  catchword   "Whisky,"   infra. 

Intoxication  in  residence  of  another.     See  Criminal  Late. 

Jury's  inspection  of  liquor  in  evidence;  proper  instruction  as  to.  Morse 
V.   State,  61. 

Keeping  by  so-called  locker  club,  when  imlawful.     Horne  v.  Macon,  208. 

Keeping  for  sale,  violation  of  city  ordinance  as  to,  shown  by  proof  of 
possession  and  sale  in  city  limits.     Wynne  v.  Atlanta,  818. 

Keeping  on  hand  at  place  of  business.  Jury  authorized  to  disregard  tes- 
timony as  to  defendant's  ignorance  of  presence  of  liquor,  etc. 
Herring,  89.  Meaning  of  "keep  on  hand."  Cassidy,  125.  Law 
violated  though  the  liquor  was  in  an  unopened  package.  Id, 
123.  Temporary  deposit  of  liquor,  at  place  of  business,  effect 
of.  Id.;  Landreth,  400-1.  Unlawful  keeping  at  dwelling.  Fla- 
hive,  401.  Liquor  left  in  back  yard  of  store,  treated  as  kept 
at  place  of  business.  Id.  402;  Jackson,  143.  "Near  beer"  deal- 
er's license,  not  authorize  keeping  intoxicating  liquor.  Cassidy, 
123.  Taking  out  U.  S.  license  for  sale,  evidence  on  prosecution 
for  unlawful  keeping.  Id.;  Jackson,  143.  Conviction  of  em- 
ployee, warranted.  Toles,  444.  Not  warranted.  Heard,  546. 
Evidence  sufficient  to  convict.  Hemdon,  118;  Orusin,  149;  Me- 
Ginty,  218. 

Label,  as  evidence  of  contents  of  package.     Cassidy,  123. 

License  (U.  S.)  for  sale  of  liquor,  evidence  as  to  violation  of  liquor 
law.  Cassidy,  123.  Certified  copy  from  records  of  internal 
revenue  collector,  as  evidence  of  payment  of  tax.    Id. 

License  to  "near  beer"  dealer,  not  authorize  keeping  on  hand  intoxicat- 
ing   liquor.     Id. 

Locker  club.     See  catchword   "Club,"  supra. 

Malt  liquor,  indictment  for  sale  of,  need  not  allege  it  was  intoxicating. 
Howe,   216.    See   next    note. 

Minor,  sale  of  non-intoxicating  malt  liquor  to,  unlawful  Hardu,  47. 
Policy  of  law  as  to  protection  of  minors  from  vicious  habits. 
QUnn,   128,   130. 

Name  of  party  used  in  shipping  liquor,  with  his  consent,  not  make  him 
guilty.    Heard,  548. 

"Near  beer"   defined.     Cassidy,   128. 

Non-alcoholic  character,  warranty  as  to,  from  description.  Bush  v. 
Hessig-Ellis  Co.  591. 

Place  of  business;  not  cease  to  be  so  while  closed  on  Sunday.  Landreth, 
400-1.      See   catchword    "Keeping,"    supra. 

Possession  of.     See  catchword  "Keeping,"  supra. 

Sale,  afl  affected  by  interstate-commerce  law.  Bush  v.  Hessig-Ellis  Co. 
689,   591. 

Sale;  conviction  upheld,  though  based  on  testimony  of  discredited  wit- 
ness.    Walker  v.  Atlxtnta,  28;    Gordon  v.  State,  35.     Inference 
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from   receipt   of  money    and   delivery   of    liquor.     George^   200. 
Evidence  warranting  conviction.     Hollotoay,  49;    Orueirif   149; 
George,  209;  Dukes,  473;  Woodtoard,  487.    Conviction  not  war- 
ranted.    Topp,  468.    Agency  in  sale.     See  catchword  "Agency," 
supra.    Sufficiency    of     indictment.    See    catchword     **  Indict- 
ment," supra. 
Sale  of  beverage  as  non-alcoholic;  contract  not  complied  with  by  fur- 
nishing intoxicating  beverage.    Bush  v.  Hessig-Ellis  Co,  589. 
Sale  under  guise  of  so-called  locker  club.    Home  v.  Macon,  208. 
Tax   (U.  S.),  payment  of,  as  evidence  of  violation  of  prohibition  law. 

Cckssidy,    123;    Jackson,    143. 
Warranty   from   description   of  beverage   as   **  non-alcoholic."     Bush  y. 

Hessig-EUis  Co,  690-1. 
Whisky  shown  to  be  such  by  proof  that  the  accused  treated  it  as  whisky. 
Cassidy,   124. 
LODGE.     See   Insurance, 

MACHINE.    See  Contract;  Master  and  Servant^  Sale. 
MAIL.     See  Evidence. 

MALICIOUS    MISCHIEF.     See    CHminal    Law, 
3^IALICI0US  PROSECUTION.     See  Malicious  Use  of  Process, 

Corporate   liability   for;    national   bank   not   liable.     Hansford  v.    Nat, 
Bank  of  Tifton,  270. 
MALICIOUS  USE  OF  PROCESS.     See  Malicious  Prosecution. 

Distinction  between  action  for  malicious  use,  and  action  for  malicious 

abuse.     Murphey  v.  Creamer,  602. 
Misjoinder,  question  as  to.    Id, 
MALT   LIQUOR.     See   Liquor, 
MANAGER.     See  Words  and  Phrases, 
MANSLAUGHTER.     See  Criminal  Law, 
MANUFACTURER.     See  Negligence, 
MARKET  VALUE.    See  Evidence, 
MARRIED  WOMAN.     See  Husband  and  Wife. 
MASTER  AND   SERVANT. 

Action  against  third  person  for  interference  with  performance  of  con- 
tract between.    Rawlings  v.   Sheppard,  350. 
Allegations  of  negligence  not  proved,  nonsuit  proper,  in  action  for  in- 
jury to  servant.     Thompson  v.  Marsh  Cypress  Co,  303. 
Appliances.     See   catchword    "Defects,"    infra. 

Assumption  of  risk,  as  bar  to  recovery  by  employee.  Wallace  v.  So.  Ry, 
Co,  92;  Butler  v.  Atlanta  Buggy  Co,  175.  Assumption  of  risk, 
not  shown  by  allegations  here.  C,  d  W.  C.  Ry.  Co.  v.  Finley 
331.  Assumption  of  risk  by  locomotive  fireman,  as  to  construe 
tion  of  track  and  situation  of  switch.  Bowers  v.  So.  Ry.  Co 
371,  372-3.  Under  act  of  Congress  prescribing  liability  for  in 
juries  to  railroad  employees,  employee  may  assume  risk  except 
as  to  things  violative  of  statutes  enacted  to  secure  safety  of 
employees.    Id.  367. 
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Burden  of  proof  in  suit  against  railroad  company  for  hijury  to  em- 
ployee; proper  charge  to  jury.  Central  Ry,  Co,  v.  McChuire, 
484. 

Contract  to  perform  labor  during  the  **  turpentine  season/'  not  too  in- 
definite; meaning  shown  by  parol  proof.  Peacock  v.  State,  402. 
Contract  too  indefinite  as  to  character  of  work  to  be  performed. 
Adams  v.  State,  801. 

Custom  or  habit  of  employee  in  oonfiict  with  rule;  rule  waived  by  em- 
ployer's acquiescence.    Seaboard  Ry,  v.  Hunt,  273. 

Defects  of  machinery,  employee's  knowledge  of,  as  bar  to  recovery  for 
injury.     Butler  v.  Atlanta  Buggy  Co.   176. 

Driver's  negligence;  allegation  that  defendant  was  chargeable  with  con- 
duct of  her  chauffeur,  surplusage.    Fuller  v.  Inman,  696. 

Duty  of  employer  as  to  providing  safe  instrumentalities  for  workmen. 
Butler  V.  Atlanta  Buggy  Co,   179. 

Employer's  liability  act;  cases  to  which  Federal  statute  applies;  statute 
•  not  applicable  to  injury  on  interstate  railroad  to  foreman  of 
gang  of  track  hands,  caused  by  negligent  stroke  of  hammer  by 
one  of  them  while  relaying  rail.  C  d  W.  C.  Ry.  Co.  v.  An- 
chors, 322.  Meaning  of  ** interstate  commerce."  Id.  325.  Fed- 
eral statute,  as  affecting  assiunption  of  risk.  Boxoers  v.  So. 
Ry,  Co.  367.  Employee's  freedom  from  fault  need  not  be 
shown  in  action  under.     Calhoun  v.  Cen.  Ry,  Co.  657. 

Employer's  liability  act  of  1909,  not  unconstitutional.  Chandler  v.  A. 
C.  L.  R.  Co.  191.  Question  as  to  constitutionality  of,  not  prop- 
erly made.  Atkinson  v.  Hardaway,  389.  Prima  facie  case 
against  railroad  company,  fiued  for  homicide  of  employee,  made 
by  proof  that  it  occurred  while  he  was  discharging  duties  of 
his  employment.     Id. 

Fellow  servant's  negligence,  master  not  liable  for  injury  from.  Thomp- 
son V.  Marsh  Cypress  Co,  303. 

Habits  or  vicious  temper  of  employee,  when  not  relevant  on  issue  as 
to  employer's  liability  for  employee's  tort.  L,  d  N,  R,  Co,  v. 
Hudson,   169. 

Homicide  by  employee  shooting  coemployee,  not  within  scope  of  em- 
plo3rment;    employer   not   liable.    Id, 

Interference  by  stranger  with  performance  of  contract  between.  Raw- 
lings  V.  Sheppard,  350. 

Injuries  by  employees,  test  as  to  liability  for.  L,  d  N.  R,  Co,  v.  Hud- 
son,  169. 

Injuries  to  employees.  Switchman  run  over  by  engine  after  giving  sig- 
nal to  engineer,  where  escaping  steam  obscured  the  view  be- 
tween him  and  the  engine.  WalUioe  v.  So.  Ry.  Co,  90.  Wilful 
shooting  of  railroad  employee  by  coemployee.  L,  d  N,  R.  Co, 
v.  Hudson,  169.  Woodworker's  hand  jerked  against  revolving 
saw  by  reason  of  defective  condition  of  saw,  while  pushing  plank 
against  it.  Butler  v.  Atlanta  Buggy  Co,  175.  By  derailing 
of  locomotive  because  switch  was  moved  while  the  engine  was 
passing  over  it.  Seaboard  Ry,  v.  Hunt,  273.  To  train- 
hand  from  heavy  barrel  pushed  on  him  in  loading  car.     C.  d 
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W,  C.  By.  Co,  V.  Finley,  329.  By  derailing  of  train,  caused  by 
trespasser  turning  switch.  Bowers  v.  So.  Ry,  Co,  367.  Loco- 
motive fireman  injured  by  collision  of  engine  with  cow.  Cal- 
houn V.  Central  Ry,  Co,  657. 

Instructions  of  employer.     See  catchword  "Rule,"  infra. 

Knowledge  of  defect,  as  bar  to  recovery  by  employee.  Butler  v.  Atlanta 
Buggy  Co,   176. 

Presumption  in  railroad  employee's  suit  for  injury  in  service,  before  act 
of  1909.     Wallace  v.  8o,  Ry.  Co.  90,  94. 

Risk  of  employee.     See  catchwords  **  Assumption  of  risk,"  supra. 

Rule  by  employer ;  defense  that  injured  employee  was  violating  rule. 
Seaboard  Ry.  v.  Himt,  273. 

Rule  construed  most  strongly  against  employer,  and  not  applied  where 
it  is  doubtful  whether  it  applies.  Id.  Employee  may  show 
that  rule  relied  on  by  employer  as  defense  was  not  made  in 
good  faith  and  with  intention  that  it  should  be  obeyed.  Id. 
Waiver  of  rule,  by  acquiescence  in  customary  violations.  Id, 
273.  Subsequent  promulgation  of  waived  rule.  Id,  276. 
Charge  to  jury,  that  if  employee  received  rule  book,  "he  was 
bound  to  know  the  rules,"  was  properly  qualified  by  adding: 
"if  he  had  time  to  read  and  study  them  before  the  accident." 
Central  Ry.  Co.  v.  McQuire,  485. 

Tort  of  servant,  test  as  to  master's  liability  for.  L,  d  N,  R.  Co.  v.  Hud- 
8ony   169. 

Wages.     See  Oamishment,  catchword  "Exemption;"  Lien. 
MAXIMS. 

G^neralia  specialibus  non  derogant;  repeal  of  laws  by  enactment  of  gen- 
eral statute  covering  the  subject-matter.  Hammond  v.  State, 
143. 

Id  certum  est  quod  certum  reddi  potest;  applied  to  contract  for  ser- 
vices, the  nature,  extent,  and  time  of  which  were  left  to  the 
discretion  of  the  party  who  was  to  render  the  service.  Citizens 
Bank  v.  Benton,  308.  Applied  to  judgment  imposing  punish- 
ment.    Clark  V.   Trippe,  468. 

Qui  facit  per  alium  facit  per  se;  applied  in  suit  against  master  for  tort 
of  servant.    L,  d  N.  R.  Co.  v.  Hudson,  172. 

Quod  remedio  destituitur  ipsa  re  valet  si  culpa  absit;  applied  as  to 
remedy  by  certiorari.     Moore  v.  Winder,  386. 

Res  ipsa  loquitur;  doctrine  discussed  and  applied,  in  case  of  explosion 
of  bottle  containing  carbonated  beverage.  Payne  v.  Coca-Cola 
Co.  762. 

SaluB  populi  suprema  lex ;  referred  to,  in  discussing  law  restricting  right 
to  bear  arms.     Glenn  v.  State,  132. 

Ubi  jus  ibi  remedium;  applied  as  to  (certiorari  in  case  not  expressly  pro- 
vided  for  by   statute.     Moore  v.   Winder,  386. 

Utile  per  inutile  non  vitiatur;   applied  to  verdict.     Monk-Sloan  Co,  v. 
Quitman  Oil  Co,  390. 
MEDICAL  PRACTITIONER.     See  Evidence,  Negligence,  catchword  "Physi- 


cian." 
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MILLINGIN-TRANSIT   PRIVILEGE.     See   Railroad, 
MINOR.     See  Criminal  Law;  Lien;  Parent  and  Child;  Parties;  Service. 
MISJOINDER.    See  Action;  Malicious  Use  of  Process. 
MISNOMER.     See  CHminal  Law. 
MISREPRESENTATION.    See  Fraud. 
MISTAKE.     See  Payment. 
Officer's  mistake  or  omission,  when  not  defeat  litigant.     Veruki  v.  Sa- 
vannah Electric  Co.  201,  204. 
MISTRIAL.    See  Argument;  Trial 
MONEY.     See  CHminal  Law. 
MONEY  HAD  AND  RECEIVED.     See  Action. 
MONEY-RULE. 

Equitable  principles  applied  in   distribution,  in  case  of  creditor  with 
lien  on  two  funds,  only  one  of  which  was  available  to  other 
lieilholder.     Moore  v.   Cofield,   197.     See  Baumgartner  v.   Mc- 
Kinnon,  224;  Hodnett  v.  Mann,  668. 
MORTALITY  TABLES.     See  Damages,  catchwords*  "Life-expectancy." 
MORTGAGE.     See  Deed;  Lien. 

Amount  not  increased  by  parol  evidence,  when.    Right  v.  Robinson,  548. 
Application  of  payments.     See  Lien. 

Attestation  in  Florida,   insufficient  here.    James  v.  Pepper,  266. 
Bankruptcy,  as  affecting.     See  Bankruptcy. 
Copy,  admissibility  of.    James  v.  Pepper,  266. 

Cropper's  interest  in  growing  crop,  mortgageable,  but  not  subject  to 
levy  before   settlement  with   landlord.     Fountain  v.   Fountain, 
758. 
Description  of  property,  sufficiency  of,  a  question  of  law,  for  the  court; 
identity  of  the  property,  a  jury  question.     First  Nat.  Bank  v. 
Spicer,  503.     Description  of  mule  by  sex,  age,  and  color,  suffi- 
cient, as  a  matter  of  law,  to  put  purchaser  on  notice.    Id.   See 
Deed. 
Election  by  mortgagee  having  lien  on  two  things,  when  compelled,  in 
favor  of  holder  of  junior  mortgage  covering  only  one  of  them. 
Moore  v.  Cofield,  197.     See  Lien. 
Foreclosure  of,  on  personalty;  notice  to  mortgagor.     McFarlin  v.  Reeves, 

581. 
Identification  of  property.     See  catchword  "Description,"  supra. 
Notice;  error  in  allowing  testimony  as  to  absence  of  actual  notice,  where 
mortgage  had  been  duly  recorded.     First  Nat.  Bank  v.  Spicer, 
604. 
Notice  of  foreclosure  of  chattel  mortgage.     McFarlin  v.  Reeves,  581. 
Parol  evidence  not  admitted  to  extend  mortgage  to  debt  not  specified  in 

it.     Eight  v.  Robinson,  548. 
Secondary  evidence  of  lost  niortgaj^e  purporting  to  have  been  executed 

in  another  State,  admissibility  of.    James  v.  Pepper,  266. 
Two  funds,  rule  as  to  when  lienholder  must  elect  between.     See  Lien. 
Warranty  of  soundness   of  mortgaged  mule,  by  mortgagee;    irrelevant 
testimony  as  to,  prejudicial  here.     First  Nat.  Bank  v.  Spicer, 
505. 
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3^I0TI0N.     See  Judgment;  New  Trial, 
MUNICIPAL  CORPORATION. 

Accusation  in  writing,  when  not  required  in  police  court.  Wynne  v. 
Atlanta,    818. 

Action  against,  for  damages;  act  of  1899,  as  to  notice  before  suit,  sub- 
stantially complied  with.     City  of  Sandersville  v.  Stanleyy  360. 

Annexed  territory,  duty  as  to  discovery  of  defects  in  streets  in,  and  lia- 
bility for  injuries  therefrom.  Mayor  do.  of  Macon  v.  Morris, 
298. 

Appeal.    See   catchwords   "Police   court,"   inifra. 

Bridge  defective,  liability  for  injury  on.     See  County. 

Cemetery  of;  wrongful  disinterment  by  officer,  not  render  city  liable, 
when.     McDonald  V.  Butler,  846. 

Certiorari  to  review  judgment  of  municipal  court.    See  Certiorari. 

Court  created  by  conferring  power  on  municipal  authorities  to  try  per- 
sons charged  with  violating  ordinances.  Broadwater  v.  State, 
458.  Oath  on  trial  before  municipal  body,  as  basis  of  prosecu- 
tion  for  perjury.     Id. 

Court,  legal  existence  of,  can  not  be  questioned  by  certiorari  directed  to 
it.  Morton  v.  RomCy  604.  See  catchwords  "Police  court,"  in- 
fra. 

Crime;  term  not  applicable  to  offense  against  municipality,  when. 
Moore  v.    Wvnder,   387. 

Crime  under  State  law,  punishment  by  city  for  act  constituting.  Cotton 
V.  Atlanta,  397;  Dannie  v.  Atlanta,  471. 

Counties  different  including  territory  of  city.  See  catchword  "Venue," 
and  see  title  Certiorari,  catchwords  "Municipal  Corporation." 

Damages;  notice  of  claim  for.     See  catchword  "Notice,"  infra. 

Damages  for  wrongful  disinterment  by  officer,  when  not  recoverable. 
McDonald  v.  Butler,  845. 

House  of  ill-fame.     See  catchwords  "Lewd  house,"  infra. 

Jury  trial  not  demandable  by  one  charged  with  violation  of  city  ordi- 
nance.    Flannigan  v.  Rome,  217. 

Lewd  house,  penal  law  of  State  as  to  maintaining,  covers  matter  of  ordi- 
nance prescribing  punishment  for  allowing  house,  or  part  of 
house,  to  be  occupied  as  house  of  ill-fame;  ordinance  held  in- 
valid for  this  reason.  Cotton  v.  Atlanta,  397;  Dannie  v.  At- 
lanta, 471. 

Liquor,  violation  of  ordinances  as  to.     See  Liquor. 

Notice  of  claim  for  damages,  before  suit  against,  when  sufficient.  City 
of  Sandersville  v.  Stanley,  360. 

Notice  of  defect  in  street,  allegation  of,  not  required  in  suit  for  injury 
therefrom.  Whidden  v.  Thomasville,  194.  Notice  to  policeman 
or  employee  in  sanitary  department,  of  defective  condition  of 
street  or  sewer,  when  held  to  be  notice  to  city,  and  when  not. 
Mayor  dec.  of  Macon  v.  Morris,  298. 

Nuisance  by  causing  water  to  form  a  pond  on  private  property,  liability 
for.     Harris  v.  Rome,  409. 

Officers;    limitation  of  authority  of  policemen,   as  to  receiving  notice. 
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etc.    Mayor  dc,  of  Macon  v.  Morris,  298.    See  catchword  "Tort," 
infra.    - 

Ordinance,  validity  of,  can  not  be  questioned  in  reviewing  court,  when 
not  attacked  in  lower  court.    Coker  v.  Tifton,  66. 

Police  court;  majority  vote  of  council,  on  appeal,  sufficient  for  decis- 
ion. Flannigan  v.  RomCy  217.  Police  court  sentence,  xsoi  void 
for  uncertainty.  Clark  v.  Trippe,  467.  Amendment  to  cure  al- 
leged uncertainty  of  sentence,  allowed.  Id,  Accused  not  en- 
titled to  written  accusation,  unless  city  charter  requires  it. 
Wynne  v.  Atlanta,  818.  See  catchwords  "Court,"  supra;  "State 
oflfense,"  infra. 

Policeman,  notice  to,  of  defect  in  street,  when  notice  to  city.  Mayor  dc. 
of  Macon  v.  Morria,  298,  301. 

Repairs  in  street,  duty  as  to  protection  of  public  while  making.  Holli- 
day  v.  Athena,  709. 

Rome;  question  as  to  repeal  of  charter  of  East  Rome.  Morton  v.  Rome, 
604. 

Sanitary  inspector,  notice  to,  as  to  defective  condition  of  sewers,  etc., 
when  notice  to  city.     Mayor  dc,  of  Macon  v.  Morris,  398. 

Sewage,  damage  from,  to  pasturage  land,  shown  by  evidence  as  to  poison- 
ing of  stock  by  drinking  water  impregnated  with  it.  City  of 
Sandersville  v.  Stanley,   361. 

Sewers,  notice  of  condition  of,  through  notice  to  city  employees.  Mayor 
dc,  of  Macon  v.  Morris,  298,  301.  Sewer  or  ditch  obstructed  so 
as  to  cause  water  to  form  a  pond  on  private  property,  liability 
of  city.     Harris  v.  Rome,  409. 

State  offense,  power  of  city  to  punish  for  acts  constituting.  Cotton  v. 
Atlanta,  397;   Dannie  v.  Atlanta,  471. 

Street  defect,  notice  of,  need  not  be  alleged  in  suit  for  injury  from. 
Whidden  v.  Thomasville,  194.  Allegations  sufficient,  as  against 
general  and  special  demurrer.  Id.  Notice  of  defect,  to  police- 
man, when  notice  to  city,  and  when  not.  Mayor  dc,  of  Macon 
v.  Morris,  298,  301.  Injury  from  obstruction  by  rope  dosing 
street  for  repairs;  issues  as  to  diligence  of  city  and  of  driver 
of  automobile  running  against  the  rope.  Holliday  v.  Athens, 
709.  Duty  as  to  keeping  streets  in  safe  condition.  Mayor  dc, 
of  Amerious  v.  Gartner,  754.  Streets  in  recently  annexed  ter- 
ritory, liability  for  injuries  from  defects  in,  existing  at  time  of 
annexation.     Mayor  do,  of  Macon  v.  Morris,  298. 

Street  tax,  validity  of  charter  provisions  as  to;  requirement  that  all 
male  residents  between  15  and  50  years  of  age  work  on  streets, 
or  pay  tax,  valid,  here.     Whitehectd  y.  Vienna,  337. 

Tax;  valid  street  tax.     Id, 

Tort  of  officer;  rule  as  to  non- liability  of  city.     McDonald  v.  Butler,  847. 

Venue  of  violation  of  city  ordinance,  shown  by  statement  that  it  was 
committed  "within  the  city  limits."  Bush  v.  Minter,  60.  Venue, 
where  territory  of  city  is  in  different  counties,  not  affected  by 
provisions  of  constitution  as  to  venue  of  crimes.  Moore  v.  Win- 
der, 387. 
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MURDER.     See  Criminal  Law. 
MUTUAL  BENEFIT  SOCIETY.     See  Insurance. 
MUTUALITY.     See  Contract. 
NAME.     See  Criminal  Law;  Liquor. 
NECESSITY.     See  Words  and  Phrases. 

l^GLIGENCE.     See   County;   Charge   of   Court;   Damages;   Master  and 
Servant;  Municipal  Corporation;  Nonsuit. 

Accident,  evidence  making  case  of.  Calhoun  v.  Cen.  Ry.  Co.  656. 
Charge  to  jury  on  theory  of  accidental  injury,  proper  here. 
Holliday  v.  Athens,  710,  713. 

Allegations  not  proved,  nonsuit  proper.  Thompson  v.  Marsh  Cypress 
Co.  303.  Election  between  allegations,  not  required.  C.  d  W. 
C.  Ry.  Co.  V.  Finley,  329.  Setting  forth  facts,  followed  by  al- 
legation that  they  amoimted  to  negligence,  sufficient.  Fuller 
V.  Inman,  694. 

Appliances  defective.    See  Master  and  Servant, 

Automobile;  failing  to  give  warning  of  approach,  and  killing  child,  suf- 
ficient allegations  as  to  negligence,  etc.  Fuller  v.  Inman,  680, 
694-5.  Averment  that  defendant  was  chargeable  with  conduct 
of  her  chauflfeur,  surplusage.    Id. 

Bottle  explosion;  inference  of  negligence.  Payne  v.  Rome-Coca  Cola  Co. 
762. 

Bridge,  liability  for  injury  on.     See  County. 

Care  by  injured  person.  Contributory  negligence  of  injured  employee, 
not  so  clear  as  to  authorize  nonsuit.  Wallace  v.  So.  Ry.  Co. 
94.  Knowledge  of  defective  condition  of  machinery,  as  bar  to 
recovery  by  injured  workman.  Butler  v.  Atlanta  Buggy  Co. 
176.  Recovery  for  injury  to  railroad  employee  by  negligence 
of  fellow  servant,  not  barred  by  contributory  negligence  not 
amounting  to  lack  of  ordinary  care.  8.  A.  L.  Ry.  v.  Hunt,  273. 
Employee  need  not  be  faultless,  to  recover  imder  Federal  em- 
ployer's liability  act.  Calhoun  v.  Cen.  Ry.  Co.  657.  Alighting 
from  moving  train,  not,  as  matter  of  law,  negligence  prevent- 
ing recovery,  when.  So.  Ry.  Co.  v.  Parham,  531.  Charge  of 
court  as  to  contributory  negligence,  proper.  So.  Ry.  Co.  v. 
Crahh,  659.  Charge  that  plaintiff  could  not  recover  if,  "by 
taking  proper  precautions,"  he  could  have  avoided  the  injury, 
inaccurate,  but  not  harmful  here.  Holliday  v.  Athens,  710, 
714.  Wanting  in  one  using  dangerous  way  when  safe  way  was 
open  to  him;  charge  to  jury  on  this  subject,  considered.  Id. 
711.  Whether  wanting  in  one  driving  automobile  against  rope 
stretched  across  street.  Id.  709.  See  catchword  "Emergency," 
infra. 

Cause  of  injury.     See  catchwords  "Proximate  cause,"  infra. 

Circulating  a  thing  causing  injury.     Payne  v.  Rome  Coca-Cola  Co.  762. 

Conclusion  as  to  negligence;  allegations  not  demurrable  as  stating. 
Fuller  V.  Inman,  694-5. 

Contributory  negligence.     See  catchword  "Care,"  supra. 
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Control  of  thing  causing  injury,  as  affecting  question  of  negligence. 
Payne  v.  Rome  Coca-Cola  Co,  764. 

Custom  of  tenant,  as  to  repairs,  as  affecting  liability  of  landlord. 
Ca^ael  y.  Randall,  588. 

Defects  of  machinery.     See  Master  and  Servant. 

Driver  of  vehicle,  negligence  of.     See  catchword  "Automobile,"  supra. 

Election  between  acts  charged,  not  required  of  plaintiff;  recovery  under 
petition  alleging  negligence  and  wilful  misconduct.  C.  d  W,  C. 
Ry.  Co.  V.  Finley,  329. 

Electricity,  injury  by;  error  in  granting  nonsuit.  Cowart  v.  Waycroes 
E.  L.  Co.  26. 

Emergency  caused  by,  leading  to  injury  in  attempting  to  escape;  lia- 
bility; proper  charge  to  jury.  Central  Ry.  Co,  v.  MoOuire,  484. 
Emergency  caused  by  opposite  party,  as  affecting  question  as  to 
negligence  of  one  signing  contract  without  reading  it.  Patapaco 
Shoe  Co.  v.  Bankaton,  675.    See  catchwojd  "Excitement,"  infra. 

Employer's  negligence.     See  faster  and  Servant, 

Excitement,  allowance  to  be  made  for  indiscreet  conduct  under,  a  matter 
for  the  jury.  So,  Ry,  Co.  v.  Crahh,  669.  And  see  catchword 
"Emergency,"  supra. 

Explosion  of  bottle  containing  carbonated  beverage;  inference  of  negli- 
gence of  original  vendor,  who  made  and  bottled  the  beverage, 
where  others  were  shown  free  from  fault.  Payne  v.  Rome  Coca- 
Cola  Co,  762. 

Extraordinary  character  of  occurrence,  as  basis  of  inference  of  negli- 
gence of  one  putting  in  circulation  a  thing  causing  injury.  Id. 
762,  764. 

Fire  set  out  on  railroad  right  of  way.     See  Railroad. 

Fraud,  negligence  as  affecting  right  to  complain  of.  Patapaco  Shoe  Co. 
V.  Bankaton,  677. 

Fright.    See  catchwords  "Proximate  cause,"  infra. 

Highway;  speed  and  signals  of  approach  of  automobiles,  law  as  to, 
violated;  action  for  negligence.     Fuller  v.  Jnman,  680,  694-6. 

Holiday,  receipt  of  telegram  for  transmission  on,  as  affecting  question 
as  to  diligence.     W.  U.  Tel.  Co,  v.  Ford,  606,  622. 

Inference  of,  in  case  of  explosion  of  bottle;  doctrine  of  maxim  res  ipsa 
loquitur  discussed.    Payne  v.  Rome  Coca-Cola  Co.  762. 

Injury  in  attempting  to  escape  from  position  of  peril  caused  by.  See 
catchwords,  "Emergency,"  "Excitement,"  supra. 

Intruder,  landowMer  under  no  duty  as  to  safety  of.  Peteraon  v.  Stalvey, 
649. 

Knowledge  of  defect  in  machinery,  as  bar  to  recovery  by  injured  work- 
man.    Butler  v.  Atlanta  Buggy  Co.  175. 

Landowner  not  liable  for  horse  falling  into  unprotected  well,  when. 
Peteraon  v.  Stalvey,  649. 

^Manufacturer,  inference  of  negligence  of.  See  catchword  "Explosion," 
supra. 

^ledical  treatment  not  given.     See  catchword  "Physician,"  infra. 
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Noise  of  train,  liability  for  injury  from  fright  of  animal,  caused  by. 
Chance  v.  80,  Ry.  Co.  702. 

Notice  of  defect  in  street  need  not  be  alleged  in  suit  against  city  for 
injury   therefrom.     W hidden   v.    Thomdsville,    194. 

"Ordinary  care;"  definition  not  required,  in  charging  jury,  in  absence 
of  request.    W.  U,  Tel.  Co.  v.  Ford,  606,  621. 

Physician  delayed  in  receiving  telegram;  action  against  telegraph  com- 
pany for  loss  of  eye,  alleged  to  have  been  caused  thereby.  W. 
U,  Tel  Co.  V.  Ford,  606. 

Presumption  of.     See  catchword  "Inference,"  supra,  and  see  Railroad. 

Premises,  owner's  duty  to  persons  or  animals  going  on.  Peterson  v. 
Stalvey,  649. 

Proximate  cause,  meaning  of.  Bowers  v.  80.  Ry.  Co.  372.  Proximate 
cause  of  injury  from  derailing  of  train,  act  of  trespasser  turn- 
ing switch,  not  speed  of  train  or  situation  of  switch.  Id.  372. 
Putting  passenger  off  train  at  wrong  place,  not  proximate  cause 
of  damage  by  illness  from  rain  that  began  later.  80.  Ry.  Co. 
V.  Cartledge,  523.  Proximate  cause  of  loss  of  eye,  whether 
delay  in  delivering  telegram  to  physician.  Western  Union  Tel. 
Co.  V.  Fordy  606.  Proximate  cause  of  injury  to  rimaway  horse 
falling  into  unprotected  well,  fright,  not  condition  of  well. 
Peterson  v.  8talv€y,  649.  Proximate  cause  of  loss,  whether  non- 
delivery of  telegram;  cases  collected.  Cronheim  v.  Postal  Tel. 
Co.  726. 

Railroad  injuries  caused  by  negligence.    See  Railroad. 

Res  ipsa  loquitur;  doctrine  discussed  and  applied.  Payne  v.  Rome 
Coca-Cola  Co.  762. 

Seller  of  thing  causing  injury;  liability  of.    Id. 

Street,  negligence  of  city  as  to.    See  Municipal  Corporation. 

Telegraph  company's  negligence.     See  Telegraph  Company. 

Temptation  put  in  the  way  of  anotber,  to  commit  wrongful  act.  Bowers 
V.  80.  Ry.  Co.  373. 

Trespasser's  act,  liability  of  railroad  company  for  injury  from.    Id. 

Trespasser,  landowner  not  liable  for  injury  to  horse  driven  by,  falling 
into  unprotected  well.    Peterson  v.  Stalvey,  649. 

Unusual  character  of  occurrence.    See  catchword  "Extraordinary,"  supra. 

Vehicle,  negligence  of  driver  of.    See  catchword  "Automobile,"  supra. 

Well  unprotected,  liability  for  injury  to  horse  falling  into.  Peterson 
V.  8talvey,  649. 

Wilful  misconduct  and  negligence  also  alleged;  plaintiff  not  required  to 
elect  between  them.   0.  d  W.  C.  Ry.  Co.  v.  Finley,  329. 
NEGOTIABLE  INSTRUMENT.     See  Check;  Promissory  Note. 
NEW  TRIAL.     See  Practice  in  Court  of  Appeals. 

Amendment  of  plea,  refusal  to  allow,  not  proper  ground  of  motion  for 
new  trial.     McFarland  v.  Lee,  698. 

Approval  of  brief  of  evidence,  etc.;  discretion  in  refusing  to  approve, 
not  reviewable.     Martin  V.  Mendel,  421-2. 

Brief  ot  evidence.  Brief  without  abridgment  of  documentary  evidence, 
not  considered.     Brooke  v.  Waller,  346.     Approval   refused  by 
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judge  unable  to  remember  evidence;  dismissal  of  motion  for 
new  trial.  Martin  v.  Mendel,  417.  Judge's  duty  as  to  cor- 
rection of  brief.  Id,  421.  Correction  of,  in  vacation,  after  ap- 
proval. Atkinson  V.  Hardaway,  389.  Writ  of  error  not  dis- 
missed because  of  matter  omitted  from  brief.  Loylesa  v.  Hesse 
Envelope  Co.  664. 

Certiorari,  new  trial  on.     See  Certiorari. 

Correction  of  record,  judge's  power  as  to.    Atkinson  v.  Hardaway,  389. 

Demurrer,  rulings  on,  not  proper  ground  of  motion  for  new  trial. 
Patapsco  Shoe  Co.  v.  Bankston,  678;  Mack  v.  State,  835.  Re- 
viewable only  on  timely  assignment  of  error  in  bill  of  ex- 
ceptions.    Farmers  Oil  Co.  v.  Sou.  Refining  Co.  415. 

Dismissal  and  reinstatement  of  motion  for;  validity  of  order  reinstating, 
not  attacked  in  proper  time  and  mode.  Chance  v.  So.  Ry.  Co. 
702. 

Error  harmless,  not  cause  for.  Higdon  v.  Williamson^  379.  Error 
harmless,  in  admitting  hearsay  and  irrelevant  testimony,  here. 
Oamett  v.  State,  114.     See  Charge  of  Court;  Evidence. 

Error  waived  by  not  objecting  before  verdict.    Kidd  v.  State,  148 

Evidence  rebutting  presumption  of  negligence  against  railroad  company, 
as  to  stock  killed  by  train,  required  new  trial.  A.  C.  L.  R.  Co. 
V.  Whitaker,  207. 

Evidence,  sufficiency  of,  to  uphold  verdict,  not  dependent  on  number  of 
witnesses.    Martin  v.  Dunbar,  287. 

Extraordinary  motion  for,  based  on  newly  discovered  evidence,  refused; 
discretion  not  abused.     Kirk  v.  State,  450. 

First  grant  of,  general,  affirmed;  exceptions  to  charge  of  court,  etc, 
not  considered,  presumption  being  that  on  next  trial  the  judge 
will  correct  errors.  Georgia  Automobile  Co.  v.  Merchants  Nat. 
Bank,  280. 

Grounds.  Ground  that  verdict  is  contrary  to  evidence,  or  without  evi- 
dence to  support  it,  necessary,  to  authorize  new  trial  for  this 
reason.  Oa.,  Fla.  d  Ala.  Ry.  Co.  v.  Fla.  d  Oa.  Tobacco  Co.  38. 
A^erdict  against  weight  of  evidence,  no  ground  for  Court  of  Ap- 
peals to  set  it  aside,  if  supported  by  some  evidence.  Wilson 
V.  Barnard,  99.  Ground  as  to  refusal  to  allow  witness  to  testify 
should  set  forth  the  expected  testimony.  Dennis  v.  State,  219. 
Ground  as  to  admissibility  of  evidence,  not  stating  objection  at 
trial,  not  considered.  Martin  v.  Dunbar,  287;  Murphey  v. 
Creamer,  593;  Register  v.  State,  623.  Ground  as  charge  of 
court,  too  general.  Robinson  v.  Rothchilds,  237.  Ground  ex- 
cepting to  charge  of  court  as  a  whole  presents  no  question  for 
decision.  Central  Ry.  Co.  v.  McGuire,  485.  Ground  that  charge 
to  jury  ^as  not  authorized,  and  was  "otherwise  illegal,"  is  too 
general.  Malloch  v.  Kicklighter,  605.  Grounds  not  verified  by 
judge,  not  considered.  Patrick  v.  Shields,  606;  Mack  v.  State, 
835.     See  catchword  "Specific,"  infra. 

Impeachment  of  sole  witness  for  prosecution,  no  reason  for  appellate 
court  to  set  aside  conviction.     Gordon  V.  State,  36. 
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Justice  substantially  reached,  litigation  should  end.     Mizell  Live  Stock 

Co.  V.  Banks,  366. 
Newly  discovered  evidence,  as  ground  for.  Evidence  merely  cumulative 
and  impeaching,  and  not  likely  to  produce  a  different  result, 
not  cause  for.  0.  d  W,  C.  Ry.  Co.  v.  Finleyy  329;  Atkinson  V. 
HardatDay,  390;  Holliday  v.  Atlanta,  710.  New  trial  not  re- 
quired by.  Stetoart  v.  State,  215;  Kirk  v.  State,  450.  Newly 
discovered  evidence  as  to  venue,  not  require  new  trial,  here. 
Campbell  v.  State,  79.0. 
Specific  ground  required  as  to  failure  to  prove  venue  or  time  of  offense 

(since  act  of  1911).     Wall  v.  State,  136. 
Vacation,  power  in,  as  to  correction  of  approved  brief  of  evidence.    At- 
kinson v.  Hardaway,  389. 
Verdict  without  evidence  to  support  it,  no  reason  for  granting  new  trial, 
in  absence  of  assignment  of  error  on  this  ground.      €fa.,  Fla.  d 
Ala.  Ry.  Co.  v.  Fla.  d  Oa.  Tobacco  Co.  38. 
Waiver  of  errors.     See  catchwords  "Error  waived,"  supra. 
NEWLY  DISCOVERED  EVIDENCE.     See  New  Trial. 
NEXT  FRIEND.     See  Parties,  catchword  "Minor." 
NON  EST  FACTUM.     See  Pleading. 

NON-RESIDENT.     See   Domicile;    Corporation;    Limitations. 
NONSUIT. 

Allegations  not  proved  as  laid,  nonsuit  proper.     Miller  Orooery  Co.  v. 
Eastport  Sardine   Co.   287;    Thompson  v.    Marsh   Cypress   Co. 
303;   Harris  V  Paulk,  334,  336. 
Conflict  in  testimony  of  plaintiff's  witnesses,  no  reason  for  nonsuit.    Out- 
cault  Advertising  Co.  v.  American  Furniture  Co.  211.     Aliter 
as  to  plaintiff's  own  testimony.     Harris  v.  Paulk,  336. 
Negligence,  issue  as.  to,  for  jury.    Walktce  v.  So.  Ry.  Co.  90. 
Negligence  of  master;  nonsuit  on  evidence  that  defective  condition  of 
machine  was  obvious  and  known  to  servant  suing  for  injury 
from  it.     Butler  v.  Atlanta  Buggy  Co.  176. 
NOTE.     See  Promissory  Note. 

NOTICE.    See  Mortgage;  Municipal  Corporation;  Promissory  Note;  Sale; 
Service;  Telegraph  Company;  Title. 
Absence  of  actual  notice  of  duly  recorded  mortgage;   error  in  allowing 

testimony  as  to.    First  Nat.  Bank  v.  Spioer,  504. 
Claim,   stipulation  as  to  time  of  notice  of,  as  condition   precedent   to 
suit  against  carrier,  reasonable.    Roberts  v.  O.  S.  d  F.  Ry.  Co. 
100.    Waiver  of  stipulation.    Id. 
Record.    See  Deed;  Lien. 

Reputation,  as  tending  to  show  notice.    Fitzgerald  v.  State,  70,  72-3. 
NUDUM  PACTUM.     See  Contract. 
NUISANCE.    See  Landlord  and  Tenant;  Municipal  Corporation. 

Criminal;   sufficiency  of  indictment  for.     Central  Georgia  Power  Co,  v. 

State,  448. 
Pond  causing  malaria,  etc.;  indictment  against  power  company  creating. 
Id. 
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OATH.    See  Oriminal  Law,  catchword  "Perjury." 
OFFER.    See  Contract. 

OFFICER.     See   Clerk  of  Superior  Court;   Corporation;  Criminal  Law, 
catchwords,   "Arrest,"   "Solicitor;"   Municipal   Corporation, 
Delegation  of  authority  of,  to  employee.    Calhoun  Brick  Co,  v.  PattiUo 

Lumber  Co,  183. 
Presumption  as  to  performance  of  duty  by.  Veruki  v.  Savannah  Electric 

Co,  203. 
Qualification  of  prosecuting  officer,  not  brought  in  question  by  plea  in 
abatement  to  accusation  drawn  by  him.     Bush  v.  State,  544, 
How  brought  in  question.     Id.  545-6. 
Quo  warranto,  to  show  vacating  of  office  by  change  of  residence.     Id. 
Removal  from  county,  when  must  be  judicially  ascertained  before  office  is. 
vacated  thereby.    Id,  544. 
OPTION.     See  Contract. 

ORDINANCE.    See  Municipal  Corporation,  ^ 

ORGANIZERS.     See  Corporation. 
OWNERSHIP.    See  Title. 
PAIN.    See  Damages;  Evidence. 
PARENT  AND  CHILD. 

Abandonment  of  child.     See  Criminal  Law,  catchword  "Child." 

Action  by  mother  against  father,  for  amount  expended  for  necessaries 

for  children.     McCarter  v.  McCarter,  754. 
Defense;  right  of  defense  of  each  other.    Brown  v.  State^  56. 
Dependence  of  parent  on  child,  as  basis  of  action  for  homicide,  what  re- 
quired.   Fuller  V.  Inman,  680. 
Father's  rights  not  released  by  contract.    McCarter  v.  McCarter,  754. 
Homicide  in  protection  of  daughter's  virtue.    Brovm  v.  State,  50,  56. 
Homicide  of  child  six  years  of  age,  mother's  suit  for,   maintainable,, 
though  father  was  contributing  to  support  of  family;   allega- 
tions sufficient  as  to  dependency,  child's  earning  capacity,  etc. 
Former  decisions  discussed.    Fuller  v.  Inman,  680. 
Kidnapping.     See  Criminal  Law. 

Support  of  children,  father  not  relieved  of,  by  contract  of  separation 
and  provisions  as  to'  custody,  here.    McCarter  v.  McCarter,  754. 
PAROL  EVIDENCE  AND  PAROL  AGREEMENTS.    See  Evidence;  Stat- 
ute of  Frauds. 
PARTIES.    See  Contract. 

Amendment  substituting  another  as  plaintiff,  suing  for  use  of  original 

plaintiff.     Metropolitan  Ins.  Co.  v.   Morrow,  433;    Dickson   v. 

Matthews,   542;    Musgrove  v.   Luther  Pub.   Co.   650;    West   v. 

Morris,  651;  Bales  v.  Bank,  703. 

Assignor  made  nominal  plaintiff,  by  amendment.     Metropolitan  L.  Ins, 

Co.  V.  Morrow,  433. 
"Defendant,"  when  held  to  mean  defendants.     Monk-Sloan  Supply  Co.  v. 

Quitman  Oil  Co,  391. 
Minor  filing  counter-affidavit  in  foreclosure  proceeding;  lack  of  prochein 
ami  or  guardian   ad  litem   amendable,   and  cured  by   verdict. 
Sams  v.  Covington  Buggy  Co,  191. 
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PARTIES — continued. 

Process,  prayer  for,  when  not  amendable  by  substitution  of  different  de- 
fendant.    White  V.  Brown,  530. 

Representative  character  of.    See  catchword  "Amendment,"  supra. 

Singular  includes  plural,  etc.,  when,  in  using  the  words  "plaintiff," 
"defendant,"  etc.  Monk-Slcan  Supply  Co,  v.  Quitman  Oil  Co. 
391. 

Usees.    See  catdhword  "Amendment,"  supra;  and  see  Action. 
PARTNERSHIP. 

Appeal  and  bond  in  case  of.  Oray  d  Dudley  Co.  v.  Cornelia  Furniture 
Coy  605. 

Authority  of  partner  to  employ  real-estate  agent  to  sell  land  of  firm. 
Hubbard  v.  Shaw,  487. 

Contribution;  law  as  to  control  of  fi.  fa.  by  codefendant  paying,  applies 
to  execution  against  partners,  when.  Higdon  v.  Williamson, 
376. 

Corporators  or  promoters,  when  liable  as  partners.     See  Corporation. 

Deed  to  realty,  authority  of  partner  to  make.  Cherry  Lake  Co.  v.  Lanier 
Armstrong  Co.  343.  ^ 

Judgment  against,  effect  of.  Higdon  v.  Williamson,  376.  Judgment 
against  firm  alone,  not  enforceable  against  individual  assets  of 
member.     Flowers  v.  Strickland,  739. 

Land,  authority  of  partner  to  convey.     Cherry  Lake  Co.  v.  Lanier  Arm- 
strong Co.  343. 
PAYMENT. 

Action  for  use  of  party  reimbursing  nominal  plaintiff,  for  payment 
made  on  forged  indorsement;  raises  no  question  of  liability  to 
usee  named.     Yatesville  Bkg,  Co.  v.  Fourth  "Sat,  Bank,  1. 

Application  of,  by  creditor,  where  not  directed  by  debtor.  Baumgartner 
V.  McKinnon,  219.  Application  of,  where  lienholder  is  also 
holder  of  unsecured  claim.  Hodnett  v.  Mann,  668.  By  one  hav- 
ing lien  on  two  things.    Moore  v.  Co-field,  197. 

Assignment  of  debt,  debtor  with  notice  of,  not  discharged  by  payment 
to  assignor.     Metropolitan  Ins.  Co.  v.  Morrow,  433. 

Collecting  officer,  justice  of  peace  is.    Higdon  v.  Williamson,  376. 

Consideration  of  contract  of  sale,  to  be  paid  from  proceeds  of  profits  of 
the  property  sold,  not  invalid.     Murphey  v.  Creamer,  593,  599. 

Custom  as  to  time  of,  for  goods  purchased,  error  in  admitting  testimony 
as  to,  in  case  of  express  agreement  as  to  time.  Patapsoo  Shoe 
Co.  v.  Bankston,  676,  678. 

Mistake  in,  by  debtor  ignorant  of  amount  due.  Prince  v.  Cochran,  495. 
Money  paid  by  mistake  to  agent;  when  recoverable,  and  when 
not.    Rogers  v.  Durrence,  657. 

Overpayments,  recovery  of.     Prince  v.  Cochran,  495. 

Plea  of,  defective;. good  as  against  motion  to  dismiss,  made  at  trial  term; 
also  good  as  cross-action  to  recover  overpayments.     Id. 

Presumption  from  giving  note,  that  prior  debts  of  payee  to  maker  have 
been  settled.  Fletcher  v.  Young,  183.  See  Nat.  Duck  Mills  v. 
Catlin,  246. 
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PAYMENT— co«/inued. 

Presumption  of:  facts  from  which  presumed.  Fletcher  v.  Young,  184, 
186. 

Recovery  of  money  paid  on  forged  indorsement.  Yatesville  Bkg.  Co.  v. 
Fourth  yat.  Bank,  1. 

Surety  not  released  by  creditor's  application  of  payment  to  younger 
debt,  when.    Baumgariner  v.  McKinnon,  219. 

"Take  up"  note,  meaning  of.     Bridges  v.  PhUlipa,  279. 

Time  and  place  of,  immateriality  of  evidence  as  to:  Fletcher  v.  Young^ 
184. 

Time  for  payment  of  consideration,  indefiniteness  of,  as  affecting  validity 
of  contract.     Murphey  v.  Creamer,  693,  698,  603. 
PHYSICIAN.     See  Evidence;  Negligence. 
PISTOL.    See  CHminal  Law, 

PLACE  OF  BUSINESS.     See  Criminal  Law;  Uquor. 
PLEADING.    See  Account;  Action;  Amendment;  Criminal  Law, 

Abatement;  disqualification  of  grand  juror,  no  ground  for  plea.  Oar- 
neii  v.  State,  109,  112.  Plea  in,  alleging  disqualification  of 
prosecuting  officer,  not  entertained.  Bush  v.  State,  544.  Plea 
in,  to  accusation;  filed  in  due  time.  Id,  545.  Abatement,  judg- 
ment on  plea  of;  when  no  bar  to  subsequent  suit.  Beckwith 
V.  Mansfield  Lumber  Co.  346.  Abatement  because  of  pendency 
of  prior  suit.     Rosenheim  Shoe  Co.  v.  Home,  582. 

Admission,  evasive  answer  treated  as.  McNamara  v.  Georgia  Cotton 
Co.  669. 

Alteration  of,  not  matter  for  demurrer.     Ounn  v.  State,  819. 

Answer  insufiScient  as  defense  to  note  sued  on,  no  error  in  striking  it 
and  rendering  judgment  for  plaintiff.  Coleman  v.  Mullis,  175. 
Answer  insufficient:  that  "from  the  best  information  defendant 
can  obtain,  plaintiff  is  not  entitled  to  recover  of  defendant  as 
executor  any  amoimt  whatever."  Moss  v.  Anderson,  785.  Not 
enough  to  amend  by.  Id.  Answer  evasive,  treated  as  admis- 
sion.    McNamara  v.  Georgia  Cotton  Co.  671. 

Certainty;  rule  as  to  what  required.     Flint  River  R,  Co.  v.  Maples,  573. 

Charge  of  court  excluding  defense  not  sustained  by  evidence,  not  error. 
Hickman   v.   Bell,   319. 

"Close  to,"  when  not  too  indefinite  in  description.  Fuller  v.  Inman, 
694. 

Conclusion,  allegations  not  demurrable  as  stating.     Id. 

Construction;  rule  as  to  when  singular  includes  plural.  Monk-Sloan 
Co.  Y.  Quitman  Oil  Co.  391.  Construed  most  strongly  against 
pleader.  Fuller  v.  Inman,  690.  Allegation  that  child  was  6 
or  7  years  of  age,  held  to  mean  6.    Id. 

Default,  when  not  opened  in  city  court.  Tenn.  Oil  Co.  v.  American  Art 
Works,  46.  Refusal  to  open  default,  error  here.  Slack  v.  Elk- 
ins,  671. 

Demurrer,  judgment  on,  not  excepted  to,  is  law  of  the  case.  Murphey 
V.   Creamer,  593. 
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PLEADING — continued. 

Demurrer,  ruling  on,  not  proper  ground  of  motion  for  new  trial.  Farm- 
ers Oil  Co.  V.  8ou.  Refining  Co.  416;  Patapaeo  Shoe  Co,  v.  Bank- 
8ton,  678.  Mode  of  excepting  to.  See  Practice  in  Court  of  Ap- 
peals, 

Demurrer  special,  purpose  of,  discussed.     Fuller  v.  Jnman,  693. 

Denial  of  indebtedness,  insufficient  to  amend  by,  here.  Moss  V.  Ander- 
son^  785. 

Duplicity  in  indictment.     Lawrence  v.  StatCy  786,  788. 

Election  between  allegations  of  negligence,  not  required.  C  d  W.  C.  Ry. 
Co,  V.  Finley,  329. 

l^uitable  pleading  in  aid  of  garnishment.     Smith  v.  Worley,  280. 

Error  in  disallowing  amendment  rendered  subsequent  proceedings  nuga- 
tory.    Heard  v.   Camp,   168. 

Evasive  answer  treated  as  admission.  McNamara  v.  Georgia  Cotton  Co. 
671. 

Exception  to  judgment  striking  pleas,  how  made.  Prince  v.  Cochran, 
495.  Not  good,  without  exception  to  ftnal  judgment.  }fc- 
Cranie  v.  Shipp,  644. 

"Filing,"  meaning  of.     Veruki  v.  Savannah  Electric  Co.  201. 

Garnishment,  equitable  pleading  in  aid  of.     Smith  v.  Worley,  280. 

Justice's  court;   pleading  in.     See  Justice*s  Court, 

Negligence,  allegations  as  to.     See  Xefflif/enrc. 

Non  est  factxim,  plea  of,  to  suit  on  note,  retjuires  plaintiff  to  prove  exe- 
cution of  the  note,  before  presumption  that  he  is  bona  fide 
holder  would  arise.  Wilson  v.  Barnard,  99.  Authorizes  proof 
of  material  alteration.  Id.  98.  Forgery  of  title  shown  with- 
out plea  of,  when.     Citizens  Bank  v.  Peeples,  703. 

Payment,  defective  plea  of,  good  as  against  motion  to  dlHmiBs,  made  at 
trial  term;  also  good  as  cross-action  to  recover  overpayments. 
Prince  v.  Cochran,  495. 

Recoupment;  estoppel  by  failure  to  plead.  National  Duck  Mills  v.  Cat- 
Kn,  244.     See  next   note. 

Set-off  distinguished  from  recoupment,  as  to  effect.  Id.  Set-off,  as  to 
damages  on  account  of  wrongful  delay  in  selling,  allowed  in 
suit  by  factor  for  advances  on  cotton  consigned  for  sale.  Frost 
v.  Powellf  95.  Set-off  against  agent,  where  suit  is  by  concealed 
principal.  A.  C.  L.  R.  Co.  v.  Gordon,  311.  Set-off  against 
beneficiary-  allowed,  where  plaintiff  sues  for  another.  Summers 
v.   Lee,   441. 

Statute  of  this  State  need  not  be  pleaded.     Atlinstn  v.  Hardaway,  .390. 

Striking  defendant's  pleas,  exception  to,  not  good,  without  exception  to 
final  judgment.     McCranie  v.  Shipp,  544. 

Value;  aggregate  stated,  without  giving  separate  values  of  articles  sued 
for  in  trover,  no  ground  for  demurrer.     McCord  v.  Hill,  364. 

Waiver  of  irregularity  in  process,  by  appearance  and  pleading.  Sartori- 
ous  V.  Paper  Milts  Co.  522. 
PLEDGE.     See  Collateral  Security;  Trover. 
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POINTING  PISTOL.     See  Criminal  Law,  catchword   "Weapon." 

POLICE  COURT.     See  Municipal  Corporation. 

POLICE  POWER.     See  Criminal  Law. 

POLICY  OF  INSURANCE.     See  Insurance. 

POLLING  JURORS.     See  Jury. 

POSSESSION.  See  Evidence;  Forcible  Entry  and  Detainer;  Fraud;  Levy 
and  Sale;  Possessory  Warrant;  Title;  Trespass. 

POSSESSORY  WARRANT. 

Crops  growing  and  immature  are  not  recoverable  by;  not  being  personal 

property.     Oainous  v.   Martin,  210. 
Remedy  not  available  where  defendant's  possession  had  not  been  acquired 
in  a  mode  specified  in  the  statute    (Civil  Code,  §  6371).  Hen- 
derson V.  De  Medicis,   190. 

POSTPONEMENT  OF  TRIAL.     See  Continuance. 

PRACTICE.  See  Action;  Amendment;  Appeal;  Certiorari;  Charge  of 
Court;  City  Court;  Criminal  Law;  Evidence;  Oamishment; 
Judge;  Judgment;  Jurisdiction;  Jury;  Justice^s  Court;  New 
Trial;  Nonsuit;  Pleading;  Practice  in  Court  of  Appeals;  Trial; 
Verdict;  Witness. 

PRACTICE  IN  COURT  OF  APPEALS. 

Amendment,  assignment  of  error  not  sufficient  to  raise  question  as  to 

error  in  allowing.  Blocker  v.  Irvine,  26. 
Assignment  of  error,  as  to  overruling  demurrer,  not  reach  error  in  al- 
lowing amendment.  Id.  General  assignment  of  error,  as  to 
sustaining  general  demurrer,  sufficient.  Whidden  v.  Tkomas- 
ville,  194.  As  to  striking  pleas,  sufficient,  where  followed  by 
exception  to  final  judgment.  Prince  v.  Cochran,  495;  Acme 
Breunng  Co.  v.  Rahr  Sons  Co.  565.  Assignment  of  error,  as  to 
insufficiency  of  evidence  to  support  verdict,  is  necessary,  to 
authorise  new  trial  for  that  reason.  Oa.,  Fla.  d  Ala,  Ry.  Co. 
V.  Fla.  d  Oa.  Tobacco  Co.  38.  Assignments  of  error  not  re- 
ferred to  in  brief  of  counsel,  treated  as  abandoned.  Martin  v. 
Dunbar  287.  See  New  Trial,  catchword  "Grounds." 
Bill  of  exceptions.  Time  of  filing  must  be  within  15  days  from  date  of 
judge's  certificate.  Foote  d  Davies  Co.  v.  Evans  Furniture  Co. 
194.  Additional  certificate  not  compelled  by  mandamus.  Scott 
v.  Turner,  560.  Dismissal  because  recitals  of  fact  as  io  sole 
assignment  of  error  were  not  certified  to  be  true.  Id,  Not 
.  dismissed  because  of  matter  omitted  from  brief  of  evidence. 
Loyless  v.  Hesse  Envelope  Co.  664.  See  catchwords,  "Assign- 
ment of  errror,"  supra;  "Brief  of  evidence,"  "Final  judgment," 
"Parties,"  "Premature,"  infra. 
Brief  for  plaintiff  in  error;   point  omitted  from,  treated  as  abandoned. 

Gamett  v.  State,  109. 
Brief  of  evidence  not  properly  made,  in  bill  of  exceptions;  writ  of  error 

dismissed.     Brooke  v.   Walker,  346.     See  New  Trial. 
Certification  to  Supreme  Court,  when  refused.     Morton  v.  Rome,  604. 
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PRACTICE  IN  COURT  OF  APPEALS— continued. 

Certified  questions  from  Court  of  Appeals  to  Supreme  Court.  Wilenaky 
V.  Central  Ry,  Co.  8;  Baumgartner  v.  McKinnon,  219;  Early 
County  V.  Baker  County ^  305;  Haygood  v.  State^  394;  Peters 
V.  Queen  Ins,  Co.  479;  U,  8,  Casualty  Co,  v.  Veuman,  479; 
Cook  V.  fif<a<e,  580;  i)onteZ  v.  Persons,  830. 

Delay,  bringing  up  case  for;  damages  awarded.  Washington  County  v. 
Holliman,  322;  Sartorious  v.  Paper  Mills  Co,  522;  Christie  V. 
Shingler,  529;  Campbell  v.  A{X;aAe«<  Lyceum  System,  839.  Dam- 
ages awarded,  where  no  question  of  law  was  raised,  and  evidence 
was   in  conflict.     Barwick   v.   Slaughter,  544. 

Demurrer;  writ  of  error  lies  from  judgment  sustaining  general  demur- 
rer to  petition.  Whidden  v.  Thomasville,  194.  Assignment  of 
error  general,  sufficient  as  to  sustaining  general  demurrer.  Id, 
Exception  in  motion  for  new  trial,  as  to  ruling  on,  not  consid- 
ered. Farmers  Oil  Co,  v.  Sou.  Refining  Co.  415;  Patapsoo  Shoe 
Co,  V.  Bankston,  678.  Judgment  on,  not  excepted  to,  is  law  of 
the  case.  Murphey  v.  Creamer,  693.  Direction,  on  reversal  of 
judgment  as  to  general  demurrer,  to  hear  special  demurrer  and 
cause  pleading  to  be  made  more  certain.  National  Duck  Mills 
V.  Catlin,  240.  As  to  demurrer  to  plea,  see  catchword  "Pleas," 
infra. 

Directions  by  Court  of  Appeals:  To  increase  amount  of  judgment,  in 
order  to  cure  error  in  calculation  as  to  amount  of  verdict. 
Avery  v.  Thomason,  11.  To  accept  tender  of  fine  and  discharge 
prisoner.  Ahram  v.  Maples,  141.  Direction,  in  certiorari  case, 
as  to  new  trial.  Hazzard  v.  Mayor,  191.  See  catchword  "De- 
murrer," supra. 

Errot"  in  calculation  as  to  amount  of  verdict,  cured  by  direction.  Avery 
V.  Thomason,  11. 

Filing  not  entered  on  papers,  not  ground  to  dismiss,  when.  Veruki  v. 
Savannah  Electric  Co.  201. 

Filing,  time  of.     See  catchwords  "Bill  of  exceptions,"  supra. 

Final  judgment,  exception  to,  in  order  to  bring  up  exception  to  judg- 
ment striking  pleas.  Prince  v.  Cochran,  496;  Acme  Brewing 
Co,  V.  Rahr  Sons  Co.  565.  Final  judgment  not  excepted  to, 
writ  of  error  dismissed.  McCranie  \,  Shipp,  544.  Striking 
defendant's  pleas  is  not  final  judgment.  Id.  Overruling  de- 
murrer to  plea  is  not.     Hyland  Chemical  Co,  v.  Ooddard,  13. 

Final  judgment  from  which  writ  of  error  lies:  judgment  sustaining  de- 
murrer to  petition.     Whidden  v.   Thomasville,   194. 

Final  judgment,  refusal  to  allow  demand  for  trial  entered  is  not.  Sharpe 
V.  State,  212;  Maples  v.  State,  786. 

Former  decision,  as  to  sufficiency  of  evidence  to  withstand  motion  for 
nonsuit,  conclusive  as  to  sufficiency  of  substantially  the  same 
evidence  on  second  trial.  Hunnicutt  v.  Craves,  12.  Former 
decision  in  same  case  controlled  it;  damages  awarded  for  bring- 
ing up  case  again.     Washington  County  v.  Holliman,  322. 

•Jurisdiction  to  review  issues  of  fact.  Court  of  Appeals  has  not.  OooA; 
V.  State,  219. 
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PRACTICE  IN   COURT  OF   APPEALS— continued, 

MandamuB  for  second  certificate  by  judge,  refused.     Scott  v.  Turner,  560. 

Mistake  or  omission  in  sending  up  papers,  when  not  ground  to  dismiss. 
Veruki  v.  Savannah  Electric  Co.  201,  204. 

Parties  to  bill  of  exceptions,  sufficient  certainty  as  to.  Rosenheim  Shoe 
Co,  V.  Home,  582. 

Pleas  stricken,  proper  mode  of  excepting.  Prince  v.  Cochran,  495;  Mc- 
Cranie  v.  Shipp,  544;  .4 erne  Bretcing  Co.  v.  Rahr  Sons  Co.  565. 

Premature  writ  of  error,  as  to  overruling  demurrer  to  plea.  Hyland 
Chemical  Co.  v.  Ooddard,  13.  As  to  order  refusing  to  allow 
demand  for  trial  in  criminal  case  to  be  entered  on  minutes  of 
court.  Sharpe  v.  State,  212.  See  catchwords  "Final  judg- 
ment," supra. 

Question  not  raised  in  lower  court,  not  decided  by  Court  of  Appeals. 
Orani  v.  General  Baptist  Convention,  392;  Duren  v.  Layton, 
394. 

Time.     ^Immediately,''   in  bill   of  exceptions,  treated  as  meaning  ** in- 
stantly," "at  once."    McCullough  v.  State,  407.    See  catchwords 
"Bill  of  exceptions,"  supra. 
PREMISES  DANGEROUS.     See  Xegligence. 
PREMIUM.     See  Insurance. 

PREPARATION  FOR  TRIAL.     See  Continuance. 
PRESENCE.     See  Words  and  Phrases. 
PRESUMPTION. 

Act  of  1906  as  to,  in  case  death  results  from  injury  to  railroad  employee, 
applies  only  to  causes  of  action  arising  after  its  passage.  Wal- 
lace V.  So.  Ry.  Co,  90,  94. 

Coimter-claims,  waiver  of,  when  presumed  from  giving  note,  yational 
Duck  Mills  V.   Catlin,  246. 

Harm  from  irregularity  in  trial,  when  presumed.  Martin  v.  State, 
456-7. 

Inference  of  negligence;  res  ipsa  loquitur.     Payne  v.  Coca  Cola  Co.  762. 

Innocence;  error  in  charge  of  court  disregarding  presumption  of,  by 
charging  that  on  proof  of  enumerated  acts  deemed  presumptive 
evidence  of  criminal  intent,  the  burden  of  proving  innocence 
would  be  on  defendant.    Fuller  v.  State,  117. 

Innocence  of  plaintiff  suing  for  slander  imputing  crime,  presumption  as 
to.     Redfeam  v.  Thompson,  550. 

Intent  to  kill,  not  presumed  where  no  death.     Hunter  v.  State,  831. 

Intestacy  presumed  until  proof  of  will.     Atkinson  v.  Hardaway,  389. 

Juror  presumed  to  have  been  influenced  by  remarks  heard  by  him,  pre- 
judicial to  accused.     Downer  v.  State,  829. 

Letter,  presumption  as  to  receipt  of,  where  properly  addressed  and  duly 
mailed;   rebutted.     Cassel  v.  Randall,  587. 

Malice,  presumption  of,  in  case  of  destruction  of  another's  fence.  Woods 
v.   State.   476,    479. 

Xegligence,  presunijition  of.  See  catchword  "Inference,"  supra,  and  see 
Railroad. 
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Ofl5cer*8  performance  of  duty,  when  presumed.  Veruki  v.  Savannah  Elec- 
tric Co,  203. 

Ownership  in  defendant  in  fi.  fa.,  presumption  of,  from  levying  oflBcer's 
entry  reciting  possession.     Moore  v.  Kendally  376. 

Railroad  injuries,  presumptions  in  cases  of.     See  Railroad, 

Res  ipsa  loquitur;  doctrine  discussed.  Payne  v.  Rome  Coca-Cola  Co. 
762. 

Slander;  presumption  in  8uit  for.     Redfearn  v.  Thompnon^  550. 

Statutory  presumptions;  general  rule  that  they  apply  to  causes  of  action 
aiiteilating  the  statute,  not  applicable,  when.  Wallwe  v.  Ho. 
Ry,  Co.  94. 

Waiver  of  counter-claim,  when  presumed.     Xational  Duck  Mills  V.  Cat- 
liUy  240. 
PRINCIPAL  AND  ACJENT.     See  Litfuor. 

Action  by  agent,  for  damages  on  account  of  non-delivery  of  telegram  sent 
for  principal.     Cronheim   v.  Postal  Tel.  Co.  729-30. 

Advances  by  sales  agent;  damages  for  failure  to  make,  yational  Duck 
Mills  V.   Catlin,  240. 

Admission  by  agent;  letter  of  general  manager  to  roadmaster,  admissi- 
ble against  railroad  company,  here.  G.  d  F.  Ry.  v.  Johnscn^ 
101. 

Advice  negligent,  of  agent;  liability  for.  Nat.  Produce  Co.  v.  Cairo 
Melon  Orowera  Aaao.   338. 

Agency  not  proved  by  letter-head  and  signing  as  agent.  Michigan 
Mutual  Ins,  Co,  v.  Parkei-,  697. 

Agent  not  liable  for  breach  of  warranty  in  sale.     Pyle  v.  Booz,  760. 

Authority  conferred  by  parol  to  make  contract  of  a  kind  required  to  be 
in  writing.  Wesley  v.  Boydj  9;  McNamara  v.  Georgia  Cotton 
Co.  669.     See  catchword   "Ratification,"   infra. 

Authority  of  one  employed  to  do  work,  to  buy  material  in  employer's 
name,  not  shown;  employer  not  liable.  Dickson  v.  Matthews, 
542. 

Authority  of  one  employed  to  rent,  or  collect  rent,  not  include  power  to 
bind  landlord  to  pay  for  improvements.  McMichen  v.  Brown, 
606. 

Authority  of  salesman,  as  to  representations;  limitation  of,  in  contract. 
Case  Threshing  Machine  Co.  v.  Ezzell,  647. 

Authority,  what  implied  from  title  of  general  manager;  authority  of 
genera]  manager  of  gin  and  warehouse  company,  as  to  con- 
tracts. Nunez  Gin  d  Warehouse  Co.  350.  Authority  of  one 
signing  as  "general  agent."  Michigan  Mutual  Ins.  Co.  v. 
Parker,  697.  Authority  to  release  debtor,  not  shown  by  prov- 
ing employment  as  "general  agent."    Id. 

Bank's  agency  to  collect  check  deposited,  when  revocable.  Cronheim  v. 
Postal  Tel.  Co.  716,   721. 

Broker's  right  to  commissions.     See  catchword   "C'onunission,"   infra. 

Collection,  agency  of  bank  for,  as  to  check;  effect  of  indorsement.  Cron- 
heim v.  Postal  Tel.  Co.  716,  721. 
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Commission  on  sale  of  land,  when  recoverable  by  broker.  Hunnioutt  v. 
OraveSf  12.  When  not  recoverable  from  owner  selling  in  period 
during  which,  under  contract,  the  agency  was  to  be  "irrevo- 
cable." Moore  v.  May,  198.  Commission  of  broker,  under  con- 
tract between  vendor  and  vendee,  recoverable  in  name  of  ven- 
dor, suing  for  use  of  broker.     West  v.  Morris,  651. 

Communications  between,  by  letter;  proof  of  genuineness.  Nat,  Produce 
Co,  V.  Cairo  Melon  Growers  Asso.  338. 

Concealed  principal;  rule  that  counter-claim  against  agent  may  be  set 
off,  where  concealed  principal  sues,  not  applicable  here.  A.  C. 
L.  R,  Co,  V.  Gordon,  311. 

Confidential  communication,  letter  of  general  manager  of  railroad  to 
roadmaster  was  not.     Qa.  d  Fla,  Ry,  v.  Johnson,  101. 

Counter-claim  against  agent.  See  catchwords  "Concealed  principal," 
supra. 

Damage  to  principal  from  agent's  negligent  advice;  liability  of  agent. 
Nat,  Produce  Co.  v.  Cairo  Melon  Growers  Asso,  338. 

Damages  against  purchasing  agent,  on  account  of  defects  in  goods 
bought;  when  not  recoverable.  National  Duck  Mills  v.  Catlin, 
240. 

Declarations  of  agent  not  admissible  to  prove  agency.  Michigan  Mutual 
Ins,  Co,  V.  Parker,  697. 

Disobedience  of  instruction  as  to  selling,  damages  for.  Frost  v.  Powell, 
96;   Wood  v.  Jones,  735. 

Employment  of  agent,  contract  for,  not  wanting  in  mutuality,  though 
it  left  to  his  discretion  the  nature,  extent,  and  time  of  the 
service.     Citizens  Bank  v.  Benton,  308. 

Exclusive  agency,  not  created  by  stipulation  that  the  agency  should  be 
"irrevocable"  for  a  stated  time.     Moore  v.  May,  199. 

Factor's  liability  for  not  complying  with  direction  as  to  sale;  damages 
set  off  against  factor's  claim   for  advances.     Frost  v.  Powell,  - 
95;   Wood  V.  Jones,  736. 

Factor^  powers,  when  coupled  with  an  interest.     Id. 

Factor's  sale  to  cover  advances.     Wood  v.  Jones,  737-8. 

General  agent,  authority  of,  to  release  of  debtor,  not  shown.  Michigan 
Mutual  Ins.  Co.  v.   Parker,  697. 

Cteneral  manager,  authority  implied  from  title  of,  as  to  contracts.  Nunez 
Gin  A  Warehouse  Co.  v.   Moore,  350. 

"Good  faith,"  on  part  of  principal  to  agent  employed  to  sell  on  com- 
mission.    Moore  v.   May,   200. 

Instructions,  disobedience  of.     See  catchword  "Factor,"  supra. 

"Irrevocable,"  meaning  of,  in  contract  of  agency;  not  equivalent  to  "ex- 
clusive.    Moore  v.  May,  199. 

Letter  with  "general  agent"  after  signer's  name,  and  with  name  of  com- 
pany in  printed  heading,  not  admissible  against  company, 
when.     Michigan   Mutual   Ins.   Co,   v.   Parker,   697. 

Mistake  in  overpaying  agent;  recovery  from  him,  when  allowed,  and 
when.  not.     Rogers  v.   Durrence,   667. 

Negligent  advice  to  principal;  liability  of  sales  agent;  relevancy  of  evi- 
dence.    Nat.  Produce  Co.  v.  Cairo  Melon  Growers  Asso.  338. 
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Ratification  parol,  of  agent's  written  contract,  as  to  improvements  on 

land,  not  bind  principal,  when.     MoMichen  v.  Brown,  506. 
Real-estate  agent.     See  catchword  ** Commission,**  supra. 
Renting  agent,  authority  of.     MoMichen  v.  Brown,  506. 
Reports  of  agent;  admissibility  of  letters  purporting  to  be  from  agent. 

Nat.  Produce  Co.  v.  Cairo  Melon  Chrotoera  Asso.  338. 
Undisclosed  principal.     See  catchwords  "Concealed  principal,"  supra. 
PRINCIPAL  AND  SURETY.    See  Bond. 

Agreement  to  assume  debt  of  another^  when  required  to  be  in  writing. 

Harris  v.  PauVc,  334. 
"Compounding**   with   debtor,   meaning   of.     Williams-Thompson   Co.   v. 

^Williams,  252. 
Discharge  of  surety,  not  result  from  agreement  without  consideration. 
Id.  26  L  Not  result  from  payment  of  surety's  ratable  part  by 
third  person.  Id.  262.  Not  result  from  creditor's  application 
of  payment  to  younger  debt,  when.  Baumgartner  v.  McKinnon, 
219.  Not  result  from  payee's  failure  to  sue  maker  of  note. 
Id.  226.  Discharge  of  surety  on  recognizance,  by  imprisonment 
of  principal  for  different  offense.  Cooper  v.  Brown,  730.  See 
Bond,  catchword  "Forfeiture." 
Inability   to   produce   principal,   because    in   custody   under   a   different 

charge.     Cooper  v.   Broion,  730. 
Married  woman,   collusive  scheme  to  evade  statute  against  suretyship 
by.     Bummers   v.    Lee,   441. 
PRIORITY.     See  Bank,  catchword  "Insolvent;"  Deed,  catchword  "Record- 
ing." 
PRISONER'S   STATEMENT.     See     Criminal     Law,     catchword     "State- 
ment" 
PRIVItY.     See   Contract. 
PROCESS.     See   Service. 

Amendment  of  prayer  for,  by  substitution  of  different  defendant,  not  al- 
lowed,  when.     White  v.  Brown,  530. 
Dismissal  for  alleged  defects  in;  motion  to  dismiss  not  sustained.     Cole- 
man v.   Mullis,   175. 
Irregularity    in,    waived    by    appearance    and    pleading.    Sartorious    v. 

Paper  Mills  Co.  622. 
Prayer  for,  when  not  amendable  as  to  defendant.     White  v.  Brown,  530. 
Void  because  directed  to  defendant  not  named  in  petition.    Id. 
PROCHEIN  AMI.     See  Parties,  catchword  "Minor." 
PROFANITY.     See  Criminal  Law,  catchword     "Words." 
PROHIBITION.     See  Liquor. 
PROMISSORY  NOTE. 

Action  on,  for  usee;  amendment  of.     Bales  v.  First  Nat.  Bank,  703. 

Alteration  of.     See  Alteration. 

Amendment  correcting  copy  of  note  sued  on.     Sartorious  v.  Paper  Mills 

Co.  522. 
Answer  insufficient  as  defense  to;  no  error  in  striking  it  and  rendering 
judgment  for  plaintiff.     Coleman  v.  Mullis,  175. 
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Bona  ftde  holder.  Plaintiff  not  preaumed  to  be,  where  plea  of  nou  est 
factum  is  filed,  until  he  proves  execution  of  the  note.  Wilson 
V.  Barnard,  99.  Sufficiency  of  circiunstanceA  to  put  purchaser 
on  notice  of  defense,  question  for  jury,  not  court.  Park  v. 
Buxton,  356.  Non-payment  of  interest  when  due  may  be  such 
a  circumstance,  where  apparent  from  note  or  known  to  par- 
chaser  buying  note  before  maturity  of  principal.  Id.  Inade- 
quate consideration  for  purchase  of  note,  not  authorize  finding 
that  holder  was  not  bona  fide  purchaser.  Hart f elder  v.  Clark, 
422. 

Consideration.      See    Contract. 

Corporation  officer's  authority  to  make.  Nunez  (Jin  d  M^arehouse  Co, 
V.   Jfoore,  360. 

Counter-claim,  presumption  as  to  waiver  of,  by  giving  note,  yaiional 
Duck   Mills  V.   Catlin,  246. 

Creditor's  note  to  debtor,  presumptive  evidence  of  settlement  of  the  debt. 
Fletcher  v.   Young,   183. 

Defenses,  notice  of.     See  catchwords  **Bona  fide  holder,*'  supra. 

Estoppel  by,  to  set  up  counter-claim.  National  Duck  Mills  v.  CatUn, 
245-6. 

Execution  of  transfer  of,  proved  by  testimony  of  party  executing  trans- 
fer, without  producing  subscribing  witness.  Christie  v.  Shin- 
gler,  529. 

Forged  indorsemenf,  remedies  of  one  paying  money  on,  and  defenses  of 
party  receiving  payment.  Yatesville  Bkg.  Co.  v.  Fourth  Nat, 
Bank,  1. 

Forged  note.     See  catchwords  **Non  est  factum,"  infra. 

Indorsee,  suit  for  use  of,  wlien  amendable  by  substituting  him  as  plain- 
tiff.    Bales  V.  First  Nat.  Bank,  703. 

Indorsement,  warranty  of  genuineness  of,  by  subsequent  indorsement. 
Yatesville  Bkg.  Co.  v.  Fourth  Nat.  Bank,  1.  Forged  indorse- 
ment.    See  catchword  "Forged,"  supra. 

Interest,  default  as  to,  as  notice  of  defenses  to  purchaser  before  ma- 
turity  of  principal.     Park   v.   Burton,  356. 

Name  of  payee  changed  without  maker's  knowledge,  a  material  altera- 
tion, constituting  a  good  defense  to  suit  against  maker.  Wil- 
son v.   Barnard,  99. 

Non  est  factum,  proof  of  forgery  without  plea  of,  in  trover  based  on 
provision  in  purchase-money  note,  reserving  title.  Citizens 
Bank  v.  Peeples,  703. 

Notice  of  defenses.     See  catchwords  **Bona  fide  holder,"  supra. 

Parol  evidence  as  affecting.     See  Evidence,  catchword   '•Parol." 

Payment  not  necessarily  implied  by  testimony  as  to  ** taking  up**  note, 
here.     Bridges  v.  Phillips,  279. 

Presumption  of  settlement  of  prior  debts  of  payee  to  maker  arises  from 
execution  of  note,  when.  Fletcher  v.  Young,  183.  See  National 
Duck  Mills  V.  Catlin,  246. 

Protest;  facts  not  entitling  indorser  to  notice.     Bridges  v.  PhiUips,  279. 

Renewal,  estoppel  by  giving.     National  Duck  Mills  v.  Catlin,  245. 
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Sealed;  note  is  not,  by  scroll  with  L.  S.  after  signature,  though  attest- 
ing clause  recite  it  was  sealed.     Waterman  v.  Barclay ,  108. 
Sunday  note  executed  by  prisoner  to  his  attorney  for  services  in  repre- 
.  senting  him  and  securing  bond  for  his  release,  valid.     Few  v. 
Ounter,  100. 
"Take  up**  note,  meaning  of.    Bridges  v.  Phillips,  279. 
PROMOTERS.     See   Corporation, 
PROTEST.     See  Promissory  Note. 
PROXIMATE  CAUSE.    See  Negligence. 
PUBLIC  ROAD.    See  Road, 
PURCHASE.     See  Sale, 
QUANTUM  MERUIT.     See  Action. 
QUO  WARRANTO.     See  Officer. 
RAILROAD. 

Action  against  carrier  for  goods  not  delivered  at  destination,     ^o.  Ry. 

Go,  V.  Strozier,  157. 
Action  against  carrier  in  justice's  court;  technical  pleading  not  required 

in.     Fine  v.  8o.  Express  Co.   163. 
Action  against  carrier,  whether  ex  contractu  or  ex  delicto;    rule   that 
construction    favorable   to   jurisdiction    should   be   adopted,    in 
case  of  doubt.    Id,  161.     Action  held  to  be  ex  contractu,  and 
not  in  nature  of  trover.    Id^  163. 
Action  against  connecting  carrier.     See  catchwords  "Connecting  carrier.'* 

infra. 
Action  against,  venue  of.     See  catchword  "Venue,"  infra. 
Action  based  on  common-law  liability,  not  convertible  into  suit  on  sta- 
tutory   liability    as   connecting   carrier.     Hartwell   Ry.    Co.    v. 
Kidd,  771. 
Action  for  homicide  of  employee;  prima  facie  case  made  by  proof  that 
it   occurred   while   he   was   discharging   duties   of   his   employ- 
ment.    Atkinson   v.    Hardatoay,    389. 
Alighting  from  moving  train,  when  not,  as  matter  of  law,  negligence 
preventing  recovery  for  injury.    So.  Ry,  Co,  v.  Parham,  531. 
Liability  for  injury  in  alighting,  to  one  who  went  aboard  to 
assist   passenger.     Id, 
Animals,  injuries  to.     See  catchwords,  "Noise,"  "Stock,"  infra. 
Attempt  to  wreck  train.     See   Criminal  Law, 

Bill  of  lading.  Error  in  admitting  in  evidence,  without  proof  of  execu- 
tion; immaterial,  in  suit  against  carrier  for  failure  to  deliver 
goods,  where  defense  was  that  it  had  delivered  them.  Qa.. 
Fla,  d  Ala,  Ry,  Co.  v.  Fla.  d  Ga.  Tobacco  Co.  38.  To  consig- 
nor's order,  with  draft  attached,  effect  of.  So.  Ry,  Co.  v. 
Strozier,  157.  Presentation  of,  as  condition  precedent  to  <le- 
livery.  So,  Ry,  Co.  v.  Strozier,  161;  Kaufman  v.  ;Sf.  A,  L,  Ry, 
241.  Effect  of,  as  receipt,  under  Mississippi  statute.  lUinoin 
Central  R,  Co.  v.  Doughty ,  317.  Variance  between  description 
in,  and  articles  tendered  by  carrier  as  having  been  shipped 
imder  it.     Id, 
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Brakes;  failure  to  apply  "emergency  brakes."  A.  C.  L,  R,  Co,  V. 
Whitakery  207,  208. 

Burden  of  proof  in  suit  for  injury  to  employee.  Central  Ry,  Co,  v. 
McOuire,  484.     And  see  Master  and  Servant, 

Charges.     See  catchword  "Rate,"  infra. 

Claim  against,  time  of  notice  of,  as  condition  precedent  to  suit;  valid 
stipulation  as  to.     Roberta  v.  O.  8,  d  F.  Ry,  Co.  100. 

Conductor's  language  and  manner  to  passenger,  not 'authorize  punitive 
damages  here.  So.  Ry.  Co.  v.  Cartledge,  524.  See  526.  Dam- 
ages authorized  here.     O.  8.  rf  F.  Ry.  Co.  v.  Ransom^  668. 

Connecting  carrier,  suit  against,  without  allegation  as  to  receipt  of 
goods  in  good  order,  held  based,  not  on  statute,  but  on  com- 
mon-law liability;  not  convertible  into  suit  on  statutory  lia- 
bility. Hartwell  Ry.  Co.  v.  Kidd,  771.  Presumption  as  to  re- 
ceipt  of  goods   in   good  order.     Id. 

Contract  of  carriage,  action  on,  for  value  of  goods,  without  paying 
freight  less  than  amount  of  damage  to  them,  not  maintained. 
Wileneky  v.  Central  Ry.  Co,  8. 

Contract  stipulating  for  notice  of  claim,  in  limited  time,  as  condition 
precedent  to  suit  against  carrier,  upheld.  Roberts  v.  O.  8,  d 
F.  Ry.  Co.  100. 

Crossing,  injury  at,  by  negligence  in  violating  law  regulating  approiush 
of  trains  to;  immaterial  how  road  or  crossing  came  into  ex- 
istence.    Atkinson   v.    Fountain,   307. 

Delivery;  presentation  of  bill  of  lading  as  condition  precedent  to  deliv- 
try  of  goods  by  carrier.  8o.  Ry.  Co.  v.  Stroeier,  161;  Kaufman 
v.  a.  A.  L.  Ry.  249. 

Delivery  to,  by  loading  goods  on  car  left  in  front  of  warehouse.  Central 
Ry.  Co.  v.  Bird,  423. 

Delivery  to  carrier,  not  pass  title  from  seller  sending  draft  for  price, 
with  bill  of  lading  to  his  own  order  attached.  8o,  Ry.  Co,  v. 
Strozier,   157. 

Depot  accommodations.     See  catchword  "Stations,"  infra. 

Derailing  of  train;  proximate  cause  was  trespasser  turning  switch,  not 
speed  or  situation  of  switch.     Bowers  v.  J8fo.  Ry.  Co.  367. 

Duty  to  persons  on  track  when  train  approaching.  See  catchwords, 
"Track,"   "Trespasser,"   infra. 

Emergency,  as  affecting  question  as  to  care.     See  Negligence. 

Employee's  tort,  liability  for.  L.  d  N.  R.  Co.  v.  Hudson,  169.  Em- 
ployee shot  by  coemployee,  company  not  liable  here.    Id, 

Employees,  injuries  to.     See  Master  and  Servant, 

Eire  destroying  goods  in  car  before  shipment,  liability  of  carrier.  Cen- 
tral Ry.  Co,  v.  Bibb,  423. 

Eire  set  out  on  right  of  way,  spreading  to  other  land;  allegations  suffi- 
cient; not  necessary  to  give  name  of  employee  who  started  it. 
Flint  River  R.  Co.  v.  Maples,  573.  One  in  possession  of  land 
may  recover  for  injury  to  it,  without  showing  title.    Id,  676. 

Eraud  on  carrier,  by  non -disclosure  of  value,  not  shown  by  evidence  here. 
Fine  v.  So.  Ewpress  Co.  166. 
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Freight  charge,  on  goods  damaged  by  carrier;  when  necessary  to  pay, 
in  order  to  maintain  action  for  value  of  goods.  Wilensky  v. 
Central  Ry.  Co.  8.  When  shipper  may  recover  value  of  lost 
goods  without  paying.  Fine  v.  So.  Express  Co.  161.  See 
catchword   **  Rates,"   infra. 

Fright  of  animal  from  noise  of  train.     Chance  v.  8o.  Ry.  Co.  702. 

Homicide  by  employee  shooting  coemployee,  company  not  liable,  liere. 
L.  ds  A\  R.  Co.  V.   Hudson,   169. 

Insult  to  passenger,  as  basis  for  damages.  O.  8,  d  F.  Ry.  Co.  v.  Ran- 
som, 568. 

Interstate-commerce  commission,  requirement  as  to  approval  of  rates, 
etc.,  by.     Riverside  Milling  Co.  v.  8.  A.  L,  Ry.  303. 

Interstate  law.  Federal  "employer's  liability  act;"  cases  to  which  ap- 
plicable; not  applicable  to  injury  on  interstate  railroad  to  fore- 
man of  gang  of  track  hands,  caused  by  negligent  stroke  of 
hammer  by  one  of  them  while  relaying  rail.  C.  d  W.  C.  Ry. 
Co.  V.  Anchorsy  322.  Meaning  of  "interstate  commerce.'*  Id. 
325.  Federal  statute  as  affecting  aHsmnption  of  risk.  Bow^^rs 
V.   8o,  Ry.   Co.  367. 

Interstate  shipment.     See  catchword  "Rates,"  infra. 

Milling-in-transit  privilege.     See  catchword   "Rates,"   in^a. 

Xegligence,.  presumption  of.     See  catchword   "Presumption,"   infra. 

Noise  of  train,  liability  for  injury  from  fright  of  animal,  caused  by. 
Chance  v.  8o.  Ry.  Co.  702. 

Notice  of  claim,  in  limited  time,  as  condition  precedent  to  suit  against 
carrier;  valid  stipulation  as  to.  Roberts  v.  O.  8.  do  F,  Ry.  Co. 
100. 

Overcharge.     See  catchword  "Rates,"  supra. 

Passenger;  damages  for  conductor's  language  and  manner  to  female 
passenger;  $700  not  excessive.     O.  8.  d  F.  Ry.  Co.  v.  Ransom, 

558.  See  catchword  "Conductor,"  supra. 

Passenger  injured  in  attempting  to  enter  car.     8o,  Ry.  Co.  v.  Crahh, 

559.  When  to  be  assisted  in  entering  car.     Id. 
Passenger's   escort   in   going   aboard   train,   duty   of   carrier   to,    arises 

when;  liability  for  injury  in  alighting.  8o.  Ry.  Co.  v.  Parham, 
531. 

Passenger;  exclusion  of  intending  passenger  from  waiting-room.  See 
catchword   "Stations,"  infra. 

Passenger,  liability  to,  for  injury  caused  by  trespasser.  Bowers  v.  8o. 
Ry.   Co.   373. 

Passenger;  nature  of  damages  recoverable  by,  for  mere  negligent  omis- 
sion of  carrier.  So.  Ry.  Co.  v.  Car  Hedge,  523.  Nominal  dam- 
ages only  recoverable  here.     Id. 

Passenger  put  off  at  wrong  place  and  made  ill  by  rain  beginning  later; 
recovery  should  not  include  damages  for  such  illness.     Id. 

Passenger's  suit  for  failure  to  stop  at  flag  station  to  which  he  had 
bought  ticket;  what  recoverable.  Id,  Passenger  with  ticket 
to  station  at  which  train  does  not  stop,  rights  of,  and  con- 
ductor's duty  on  discovering  passenger's  mistake.  So.  Ry.  Co. 
V.  Flanigan,  745. 
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Passenger  ticket  not  containing  restrictions  as  to  trains;  purchaser  en- 
titled to  assume,  when  not  otherwise  informed,  that  he  eould 
use  it  on  any  passenger  train  to  destination  indicated  thereon. 
Id. 

Passenger.     See   catchword   "Alighting,"   supra. 

Presumption  as  to  last  carrier's  receipt  of  goods  in  good  order.  Hart- 
well  Ry.  Co,  v.  Kidd,  771. 

Presumption  Of  negligence.  Presumption  in  case  of  injury  to  employee, 
before  act  of  1909.  Wallace  v.  So.  Ry.  Co.  90,  94.  Charge  of 
court  not  negativing  presumption,  as  to  individual  codefendant, 
after  charging  as  to  presumption  against  company,  not  error, 
in  absence  of  request.  8o.  Ry.  Co.  v.  Parham,  531.  Error  in 
charging  on,  in  suit  for  putting  passenger  off  at  wrong  place, 
defendant  admitting  negligence.  So.  Ry.  Cc^  v.  Cartledge,  623. 
Presumption  rebutted  by  proof  that  engineer's  vision  waa  ob- 
scured by  rain,  etc.;  recovery  set  aside.  A.  C.  L.  R.  Co.  v. 
Thomas y  45.  Rebutted  as  to  stock  killed  by  train,  recovery  set 
aside.  A.  C.  L.  R.  Co.  v.  Whitaker,  207.  Not  rebutted.  G.  S. 
d  F.  Ry.  Co.  v.  Kell,  675;  So.  Ry.  Co.  v.  Pation,  678;  Jf.,  D.  d 
8.  R.  Co.  V.  Smith,  706. 

Privilege  of  milling  in  transit.     See  catchword  "Rate,"  infra. 

Proximate  cause  of  injury  on.  See  catchwords,  "Speed,"  "Switch."  infra; 
and  see  Negligence. 

Railroad  commission's  rules,  presumption  as  to  reasonableness  of.  Smith 
v.  S.  A.  L.  Ry.  227.  Rule  as  to  time  of  keeping  open  wnitinj;- 
rooms  for  passengers,  reasonable.     Id. 

Rates;  judicial  cognizance  not  taken  of  schedule  of  rates  filed  by  car- 
rier with  interstate-commerce  commission  and  published.  Hart- 
well  Ry.  Co.  v.  Kiddy  771.  Overcharge  on  interstate  shipment, 
not  recoverable  without  proof  of  lawful  rate.     Id. 

Rates  under  agreement  to  grant  roilling-in-transit  privilege;  compliance 
with  law  as  to  approval  by  interstate-commerce  commission, 
etc.,  not  shown;  demurrer  sustained  to  action  for  damages 
on  account  of  refusal  to  accord  agreed  privilege.  Riverside  Mill- 
ing Co.  V.  ;9f.  .4.  L.  Ry,  303. 

Receipt  for  goods  shipped.     See  catchwords  ""Bill  of  lading,"  supra. 

Rxile  as  to  hours  for  keeping  open  waiting-rooms  at  stations,  reason- 
able.    Smith  y.  S.  A.  L.  Ry.  227. 

Rule  as  to  stopping  places  for  certain  passenger-trains,  power  to  adopt. 
So.  Ry,  Co,  V.  Flanigany  746. 

Rule,  whether  reasonable,  a  question  of  law.  Smith  v.  8.  A,  L.  Ry. 
227,  233. 

Rules  for  employees.     See  Master  and  Servant. 

Speed,  not  proximate  cause  of  derailment  here.  Bowers  v.  So.  Ry.  Co. 
367. 

Stations;  rule  as  to  time  of  opening  and  closing  waiting-rcnmis,  reason- 
able; intending  passenger  (woman)  excluded  at  night  and  made 
ill  by  exposure,  not  entitled  to  recover.  Smith  v.  8.  A.  L,  By, 
227.  Dissent,  235.  Power  to  adopt  rule  that  certain  passen- 
ger-trains shall  stop  only  at  designated  stations.  So.  Ry.  Co. 
V.  Flanigany  745. 
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RAILROAD— con^wMed. 

Stock  killed  by  train.  Jury  authorized  to  disregard  uncontradicted  part 
of  engineer's  testimony,  where  other  parts  were  contradicted. 
Af.,  D,  d  S.  R.  Co,  V.  BarfieUf,  105.  Failure  to  apply  "emer- 
gency brakes,"  explained.  A.  (7.  L.  R.  Co.  v.  WhitcJcer,  208. 
Inclusion  of  interest  in  aggregate  amount  of  damages  for.  M., 
D,  d  S,  R.  Co.  V.  Hasty,  104.  See  catchwords  "Presumption  of 
negligence,"  supra. 

Stock  shipped.  Overcharge  for  feeding;  evidence  not  authorizing  recov- 
ery. Hartwell  Ry.  Co.  v.  Kidd,  771.  Recovery  of  damages 
for  injury  to,  barred  by  failure  to  present  claim  in  time  stip- 
lated  by  contract  (before  the  stock  was  removed  or  inter- 
mingled with  other  stock).     Roberts  v.  Q.  8.  d  F.  Ry.  Co,  100. 

Switch  allowed  to  remain  unlocked,  not  actionable  negligence  as  to  train- 
hand  injured  by  derailment  caused  by  trespasser  turning  switch; 
aliter  as  to  passenger.  Bowers  v.  Fto.  Ry.  Co.  367.  Proximate 
cause  of  derailment,  act  of  trespasser,  not  speed  or  situation 
of  switch.    Id. 

Ticket.     See    catchword    **  Passenger,"    supra. 

Track,  person  seated  on,  killed  by  train;  sufficiency  of  allegations,  as 
against  demurrer.     A.  C.  L.  R.  Co.  v.  Cheeks,  411. 

Trespasser  causing  derailment.     See  catchword  "Switch,"  supra. 

Trespasser,  liability  for  injury  to.    A.  C.  L.  R.  Co.  v.  Cheeks,  411. 

Trover  against  carrier,  for  goods  not  delivered  at  destination.  8o.  Ry. 
Co.  V.  Strozier,  157. 

Value,  fraud  by  non-disclosure  of,  by  shipper,  not  shown  by  evidence 
here.    Fine  v.  8o.  Express  Co.  166. 

Venue  of  action  against,  for  negligent  homicide,  county  in  which  the 
injury  was  inflicted,  not  where  the  death  occurred.  Atkinson 
v.    Hardatoay,    380. 

Waiting-rooms.     See  catchword   "Stations,"  supra. 

Wrecking  train.     See  Criminal  Law. 

RAPE.     See  Criminal  Law. 

RATES.     See  Railroad. 

RATIFICATION.     See    Principal    and    Agent. 

REAL  ESTATE.     See  Cemetery;  Damages;  Deed;  Landlord  and  Tenant; 
Possessicn;  8al€;  Timber;  Title;  Trespass. 
Crops  growing  and  immature  are  realty,  and  not  recoverable  by  posaes- 
sorj'   warrant.     Gaiiious   v.    Martin,  210. 

REASONABLE   DOUBT.     See   Charge  of  Court. 

RECOGNIZANCE.     See  Bond. 

RECORD.     See  Deed;  Lien;  Xotice. 

RECOUPMENT.     See   Pleading. 

REGISTRATION.     See  Deed,  catchword  "Recording;"  Lien;  Notice. 

REMEDY.     See  Action:  Appeal;  Certiorari;  Damages;  Oamishment ;  New 
Trial:  Practice  in   Court   of  Appeals. 
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REMOVAL  OF  CAUSE. 

United  States  court  judgment  remanding  case  to  State  court  is  final, 
and  State  court  should  take  jurisdiction.  Queen  Ins,  Co.  Y. 
Peters,  289,   291. 

RENEWAL.     See  Contract, 

RENT.     See    Landlord   and   Tenant, 

REOPENING  CASE.     See  Trial, 

REPAIRS.     See  Landlord  and  Tenant;  Municipal  Corporation. 

REPLEVY.     See  Bond, 

REPRESENTATION.     See   Administrator;   Fraud,   catchword    ** Misrepre- 
sentation." 

REPUTATION.     See  Criminal  Law;  Evidence;  Slander. 

REQUEST  TO  CHARGE  .JURY.     See  Charge  of  Court. 

RES  GEST^.     See  Evidence;  Words  and  Phrases. 

RES  JUDK  ATA.     See  Judgment. 

RESALE.     See  Damages, 

RESCISSION.     See  Fraud;  Landlord  and  Tenant;  Bale. 

RESIDENCE.     See  Corporation;  Domicile;  Limitations,  catchwords  ** Non- 
residence;"  Officer, 

RISK.     See  Master  and  Servants  catchwords  "Assiunption  of  risk." 

RIVER.     See  Boundary. 

ROADS.     See    Criminal   Law;    Negligence,   catchword    "Highway;"    Rail- 
road. 

Municipal  requirements  as  to  work  on  streets  by  residents,  or  payment 
of  commutation  tax,  not  in  conrtict  with  State  law,  here.     White- 
hSad  V.  Vienna,  837. 
ROBBERY.     See   Criminal  Law, 
ROME.     See   Municipal   Corporation. 
RULE.     See   Master  and  Servant;   Railroad. 

SALE.     See  Contract;  Criminal  Law;  Levy  and  Sale;  Liquor;  Statute  of 
Frauds, 

Acceptance,  as  waiver  of  defects.  Acme  Brewing  Co.  v.  Rahr  Sons  Co. 
564.  Buyer's  sale  of  deteriorating  goods  which  the  seller  had 
refused  to  take  back,  not  amount  to  acceptance.  Salant  ▼. 
Danncnberg  Co.  263.  Acceptance  in  writing,  of  written  order 
for  goods,  not  necessary,  to  bind  purchaser,  where  the  goods 
were  shipped.  Case  Threshing  Machine  Co.  v.  Donalson^  428. 
Acceptance  of  oflfer  to  sell.     See  Contract,  catchword  "Offer." 

Accounts  of,  from  agent;  sufficiency  of  proof  as  to  genuineness.  Xat. 
Produce  Co.  v.  Cairo  Melon  Growers  Asso,  338. 

Agent  not  liable  for  breach  of  warranty  in.    Pyle  v.  Boo&,  760. 

Agent  not  liable  to  principal  for  damages  on  account  of  defects  in  goods 
purchased  for  principal,  when.  National  Duck  Mills  v.  Catlin, 
240. 

Agent's  authority  as  to.     See  Principal  and  Agent. 

Agent's  liability  for  not  selling  as  directed.  See  catchword  "Factor," 
infra. 
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SALE — continued. 

Agent's  negligent  advice  to  principal  in  regard  to  sales,  causing  loss; 
liability  of  agent.  Xat.  Produce  Co.  v.  Cairo  Melon  GrowerM 
A880.  338. 

Bill  of  lading  to  seller's  order,  with  draft  attached,  effect  of.  80,  Ry, 
Co,   V.   Strozier,    167. 

Breach  of  contract  for.     See  Contract. 

Broker's  commission.     See  Principal  and  Agent. 

Bulk  sales  of  goods,  etc.  Act  of  1903  not  applied  to  settlement  with  all 
creditors,  whereby  the  stock  was  turned  over  to  a  third  person 
for  sale,  and  the  proceeds  paid  to  the  creditors.  Stovall  Co.  v. 
Shepherd  Co.  498. 

"Cash  sale,"  meaning  of,  in  statute  providing  for  retention  of  title  until 
payment,  in  sales  of  certain  products  by  planters,  etc.  A,  C.  L. 
R,  Co,  V.  Gordon,  311.  Sale  was  **cash  sale"  though  purchaser 
was  allowed  a  short  time  to  get  cash,  after  delivery.     Id. 

Commission  on  sale  of  land.     See  Principal  and  Agent. 

Conditional  sale  not  recorded,  held  absolute  as  to  creditors  of  donee  of 
purchaser,  when.     Reisman  v.  Wester^  96. 

Consignment  to  factor  for  sale.     See  catchword  "Factor,"  infra. 

Contract  construed,  as  to  whether  creating  relation  of  vendor  and  ven- 
dee, or  landlord  and  tenant.  Uodneti  v.  Mann,  666;  Brundrige 
V.  State,  816. 

Cotton,  contract  for  sale  of,  not  wanting  in  mutuality.  MoOhee  Cotton 
Co.  V.  Herrine,  700.  Not  necessary  to  tender  agreed  price  be- 
fore date  fixed  for  delivery.  Id.  Whether  unilateral,  and 
whether  a  gaming  contract,  jury  questions,  here.  Livingston  v. 
Martin,  766.  See  catchwords,  "Cash  sale,"  supra;  "Future  de- 
livery," "Futures,"  infra. 

Damages  for  breach  of  contract  of.     See  Contract ^  catchword  "Breach." 

Defects.  Plea  of  total  failure  of  consideration,  not  sustained,  as  to  ma- 
chine not  adapted  to  purpose  for  which  bought,  but  retained 
and  not  shown  to  be  wholly  valueless  for  any  purpose.  Stimp- 
son  Specialty  Co.  v.  Parker,  295.  No  data  given  as  basis  of  de- 
duction from  price,  defendant  not  allowed  reduction  for  partial 
failure.    Id.     See  catchword   "Waiver,"  infra. 

Delivery.  To  carrier,  not  pass  title  from  seller  sending  draft  for  price, 
with  attached  bill  of  lading  to  his  own  order.  80.  Ry.  Co.  v. 
Strozier,  157.  On  cash  sale,  not  pass  title  before  payment, 
when.  A.  C.  L.  R,  Co.  v.  Gordon,  311.  "At  the  rate  of  3  or  4 
cars  per  month,"  in  contract  for  delivery  of  40  cars,  construed 
as  to  time  of  delivery.  Barnes  Coal  Co.  v.  Southland  MilU, 
485.  Not  made  at  time  and  place  agreed;  no  demand  for  de- 
livery was  necessary  before  suit  for  breach  of  contract.  Mo- 
Namara  v.  Georgia  Cotton  Co.  669.  Acceptance  and  use  of 
article  took  parol  contract  of  sale  out  of  statute  of  frauds. 
Patrick  v.  Shields,  606.  See  catchwords,  "Future  delivery," 
"Futures,"  infra. 

Demand  for  delivery,  when  not  necessary.  McXamara  v.  Georgia  Cot- 
ton Co.  669. 
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S  ALE — continued. 

Description  of  property;  sufficiency  of,  in  bill  of  sale  (of  staves).  Estere 
V.  Rosengranty  286.     And  see  Deed. 

K\ecutory,  with  stipulation  against  countermand  without  mutual  con- 
sent; seller  not  entitled  to  deliver  after  coimtermand  and  sue 
for  price;  remedy,  suit  for  damages  for  breach  of  contract. 
Under  v.  Cole  Brothers  Co.  102.     See  next  note. 

Factor's  powers,  where  advances  are  made  by  him  on  property  consigned 
for  sale.     Frost  v.  PoweU,  95. 

Factor's  violation  of  instructions  as  to,  what  recoverable.  Id.;  Wood 
V.  Jones f  735.  Damages  set  off  in  factor's  suit  for  advances. 
Id,  735. 

Future  delivery  of  goods,  executory  agreement  for,  when  valid.  Farm- 
ers Oil  Co.  v.  Rosenthal,  416. 

Futures,  illegal  contract  for  sal«  of;  evidence  authorizing  verdict  that 
contract  providing  for  delivery  of  cotton  was.  McNatnara  v. 
Georgia  Cotton  Co,  669.  Parol  evidence  admissible  to  show 
that  contract  apparently  relating  to  actual  nale  was  for  sale  of 
futures.  Id.  Whether  contract  was  for  sale  of.  was  (piestion 
for  jury,  here.     Livingston  v.   Martin,  766. 

Fraud  in  sale.     See  Debtor  and  Creditor;  Fraud. 

Horse  trade,  fraud  in,  as  defense  to  note.  Mizell  Lire  Stock  Co.  v. 
Banks,  362.  Warranty  not  excluded  by  terms  of  note  here. 
Id.  363-4.  Facts  not  authorizing  conviction  of  phoatin;:r  and 
swindling  in.     Odum   \.  FItate,  27. 

Ill^al.  Purpose  of  purchaser,  as  affecting  seller.  Kinard  v.  State.  133. 
See  catchwords,  "Future  delivery,"  "Futures,"  supra. 

"Lease,"  when  held  to  be  sale.  Hrundrige  v.  State,  816.  Compare  Hod- 
nett  V.  Mann,  666. 

Machine  defective.     See  catchword  "Defects,"  supra. 

Misrepresentation   in.     See  Fraud. 

Notice  of  intention  to  resell,  on  failure  of  buyer  to  take  goodp,  neces- 
sary allegation  as  to.  in  suit  for  deficiency.  Sims-McKenzie  Co. 
V.  Patterson,  742. 

Notice  to  seller,  that  buyer  will  not  accept  goods,  breach  of  contract. 
Linder  v.   Col^  Brothers  Co.    102. 

Offer  of  price  before  delivery,  when  not  neeess^ary.  McGhce  Cotton  Co. 
V.   Herrine,    700. 

Offer  to  sell.     See  Contract,  catchword  "Offer." 

Option  to  buy.     See  Contract. 

Order  for  goods,  wlien  binding.  Case  Threshing  Machine  Co.  v.  Donal- 
son,  428. 

Parol  agreement  as  to.  See  Evidence,  catchword  "Parol;"  Statute  of 
Frauds. 

Possession  retained  by  vendor,  when  no  fraud  against  creditors.  Jowers 
v.  High  Point  Furniture  Co,  297. 

Rejected  goods,  sale  of,  wliere  deterif»rating  in  value.  Salant  v.  Dan- 
nenherg  Co.  263. 

Rent,  contract  nominally  for,  held  to  be  sale.  Brundridge  v.  State,.  816. 
Compare  Hodnett  v.   Mann,  666. 
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SALE — continued. 

Representations;  authority  of  salesman  as  to.  Case  Threshhing  Ma- 
chine Co.  V.  Ezzell,  647.  See  Fraud,  catchword  "Misrepresenta- 
tion." 

Resale  by  vendor  on  failure  of  buyer  to  take  goods  ordered ;  suit  for  de- 
ficiency; necessary  allegations  as  to  notice  of  intention  to  re- 
sell, etc.  Sims-McKenzie  Co.  v.  Patterson,  742.  Demurrage 
and  brokerage  not  recoverable,   under  facts   here.     Id. 

Rescission.  Evidence  authorizing  inference  of.  Robinson  v.  Rothschilds, 
237,  239.  For  fraud  in  sale  of  horse.  Mizell  Live  Stock  Co.  v. 
Banks,  362.  For  defect,  when  not  allowed.  Acme  Brewing  Co. 
V.  Rahr  fions  Co.  564.  Return  of  property  as  condition  of.  Id, 
566-7. 

Sample,  sale  by,  amounting  to  express  warranty  of  quality.  Salant  v. 
Dannenherg    Co.   265. 

Tender  of  agreed  price  before  date  fixed  for  delivery,  when  not  neces: 
sary.     McOhee  Cotton  Co.  v.  Herrine,  700. 

Title  not  passed  by  delivery,  when.     See  catchword  "Delivery,"  supra. 

Title  reserved  in  vendor.     See  Title. 

Trover  for  property  obtained  under  contract  induced  by  fraud.  Story 
v.   Williams,  392. 

Waiver  of  defects  by  acceptance.  Acme  Brewing  Co.  v.  Rahr  Sons  Co. 
564.  Conduct  not  amounting  to  acceptance  of  goods  which  the 
seller  had  refused  to  take  back.     Salant  v.  Dannenherg  Co.  2H:K 

Warranty.  In  sale  by  sample.  Salant  v.  Dannenherg  Co,  265.  As  to 
age  of  horse,  not  excluded  by  terms  of  contract  here.  Mizell 
Live  Stock  Co.  v.  Banks,  363-4.  From  description,  as  to  non- 
alcoholic character  of  beverage.  Bush  v.  Hessig-Ellis  Co.  590-1. 
Seller  not  protected,  as  to  latent  disease  existing  and  known  to 
him  and  not  to  seller  at  time  of  sale,  by  stipulation  in  note  tliat 
"after  delivery"  the  seller  does  not  warrant  soundness,  etc. 
Edenfield  v.  Coleman,  355.  Irrelevant  testimony  as  to,  preju- 
dicial here.  First  Nat.  Bank  v.  Spicer,  505.  Agent  not  liable 
for  breach  of.     Pyle  v.  Booz,  760. 

Written  contract  as  to,  when  necessary.     See  Statute  of  Frauds. 
SAMPLE.     See  Sale. 

SATISFACTION.     See  Accord  and  Satisfaction;  Payment. 
SCHOOLS.     See   Criminal  Law,  catchword   "Disturbing." 

Attorney  to  make  argument  befcre  legislative  committee,  power  of  dis- 
trict-school trustees  to  employ.     Taylor  v.   Matthews,  852. 

District  schools,  powers  of  trustees,  as  to  contracts  and  expenditures. 
Taylor  v.  Matthews,  852.  Power  to  pay  expense  of  resisting 
proposed  legislation  affecting  school  district.  Id,  Power  to 
contract  for  tuition  of  children  attending  school  \n  adjoining 
district.     Id, 

Repeal  of  local-tax  law,  not  affect  title  to  funds  paid  to  trustees  while 
the  law  was  in  force.    Id, 

SEAL.     See  Contract;  Corporation. 

SEARCH.     See  Criminal  Law. 
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SECRETARY  OF  STATE. 

Determination  of  boundary  line  between  counties  by,  where  disputed; 
statute  providing  for,  not  unconstitutional  as  being  attempt  to 
confer   judicial    power.     Early  County  v.   Baker  County,  306. 

SECOJRITY.     See  Bond;  Collateral  Security;  Mortgage;  Principal  and  Su- 
rety, 

SELF-DEFENSE.     See  Criminal  Late. 

SEPARATION  OF  JURORS.     See  Jury. 

SEQUESTRATION  OF  WITNESS.     See  Witness. 

SERVICE.    See  Master  and  Senxuit. 

Architect  employed  to  prepare  plans,  without  agreement  as  to  compen- 
sation, entitled  to  reasonable  value  of  services,  though  em- 
ployer decided  not  to  have  building  erected.  Douglas  v.  Rogers, 
486. 

SERVICE  OF  PROCESS. 

Minor,  statute  as  to  service  on,  not  apply  strictly  in  case  of  minor 
filing  counter-affidavit  to  foreclosure  proceeding.  8a  ins  v.  Cov- 
ington Buggy  Co,  191. 

SETTLEMENT.    See  Accord  and  Satisfaction;  Payment, 

SEWERS.     See  Mumcipal  Corporation, 

SHOOTING.    See  Criminal  fjaw,  catchwords  **Game,"  "Homicide,"  "Shoot- 
ing." 

SIGNATURE.    See  Contract, 

SILENCE.    See  Estoppel, 

SLANDER. 

Character  of  plaintiff  bad;  no  defense  to  slander  suit  based  on  charge 
of  crime;  but  may  mitigate  damages.     Kedfearn  v.  Thompson, 
550. 
Presumption  of  innocence  of  plaintiff,  as  to  crime  charged;   proper  in- 
struction to  jury.    Id, 

SOLICITOR.     See  Argument;  Attorney  at  Law;  Criminal  Law. 

SOLT^H  CAROUNA.     See  Boundary. 

SPECULATIVE  C:ONTRACT.     See  Contract. 

SPEED.     See  Railroad. 

STATE.     See  Boundary. 

STATEMENT  OF  DEFENDANT  TO  JURY.     See  CHminal  Uw. 

STATIONS.     See  Railroad, 

STATISTICS.     See  Evidence, 

STATUTE  OF  FRAUDS. 

Acceptance  taking  contract  as  to  sale  out  of  the  statute,  how  shown. 
Wilkerson  v.  Patton  Sash  Co.  698;  McOhee  Cotton  Co.  v.  Hcr- 
rine,  700. 
All  terms  of  the  contract,  and  assent  by  both  parties,  must  be  in  writ- 
ing, to  comply  with  the  statute.  Wilkerson  v.  Patton  Samh 
Co.  697. 
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STATUTE  OF  FRAUDS— <ron<mu€d. 

Authority  may  be  conferred  by  parol  to  execute  contract  required  to  l)e 
in  writing.  Wesley  v.  Boyd,  9;  McNamara  v.  Georgia  Cotton 
Co.  669. 

Debt  of  another y  parol  promise  to  pay,  repugnant  to,  when.  Harris  v. 
Paulk,  334.  Parol  agreement  with  creditor  of  corporation,  by 
(me  interested  in  the  debtor's  business,  to  pay  the  debt,  and  fu- 
ture indebtedness,  in  consideration  of  a  loan  to  be  used  in  the 
business,  was  enforceable.     Holcomb  v.  Mashhurn,  781. 

Delivery,  acceptance,  and  use  of  article  took  parol  contract  of  sale  out 
of  the  statute.     Patrick  v.  Shields,  506. 

Part  of  contract  in  parol,  not  compliance  witli  statute.  Wilkerson  v. 
Patton    Sash    Co.    697. 

Ratification  parol,  of  agent's  unauthorized  written  contract  as  to  im- 
provements on  land,  not  bind  principal,  when.  McMichen  v. 
Brown  J  506. 

Receipt  of  goods  without  acceptance,  not  meet  requirements  of.  Knowles 
V.  Dayries  Rice  Co.  569. 

Sale,   parol    authority   to   execute   written   contract    as   to.     Wesley   v. 
Boyd,  9;  McNamara  v.  Georgia  Cotton  Co.  669. 
STATUTES.     See   Code  Sections;  Constitutional  Law;  Statutes  Cited. 

Codifier's  omission  of  statute.     Hicks  v.   Moyer,  488,  491. 

Construction  of  terms.     See  Words  and  Phrases. 

Pleading;  not  necessary  to  plead  statute  of  this  State.  Atkinson  v. 
Hardaway,  390. 

Repeal  by  enactment  of  general  law  covering  same  subject-matter.  Ham- 
mond V.  State,  143. 
STATUTES  CITED.     See  Code  Sections. 

Greneral  laws  since  Code  of  1910:  Acts  1910,  p.  92  (operation  of  auto- 
mobiles). Fuller  V.  Inman,  695.  Acts  1910,  p.  134  (offense 
of  carrying  pistol  without  license).  James  v.  State^  13;  Nero 
V.  State,  23.  Acts  1910,  p.  137  (offense  of  shooting  at  or  into 
dwelling).  English  v.  State,  791.  Acts  1911,  p.  137  (game 
law).  Hammond  v.  State,  143.  Acts  1911,  p.  149  (mode  of 
excepting  to  failure  to  prove  venue  or  time  of  offense.  Wall 
V.  State,  136;  ParHsh  v.  State,  836.  Acts  1911,  p.  180  (U.  S. 
liquor  license,  evidence  of  violation  of  prohibition  law).  Cas- 
sidy  V.  State,  123. 

United   States  statutes.     See   Railroad,  catchword   "Interstate." 
STEALING.     See  Criminal  Ijaw. 

STOCK.     See  Corporation ;  Crimival  Laic,  catchwords  "Malicious  killing;" 
Railroad. 

STREAM.     See  Boundary. 

STREETS.     See    Municipal  Corporation. 

SUIT.     See  Action. 

SUNDAY.     See  Contract;  Criminal  Law. 

SUPERIOR  ( OURT.     See  references  under  Practice. 

SUPREME  (  OITRT.     See  Practice  in  Court  of  Appeals. 
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SURETYSHIP.     See    rrincipal   and    Surety. 

SURPLUSAGE.     See  Verdict. 

SURPRISE.     See  Continuance, 

TAGS.     See  Fertilizer, 

TAXES.     See  Liquor, 

Evidence  showing   what   property   was   returned   by   taxpayer,   certified 

copy  from  tax  digest  admissible  as.     Baker  v.  OaskinSf  679. 
Schools,  local  taxation  for.     Taylor  v.  Matthews,  862. 
Street  tax,  validity  of.     Whitehead  v.   Vienna^  337. 

TELEGRAPH  COMPANY. 

Addressee  not  designated  in  official  capacity,  in  message  on  oflScial  busi- 
ness, immaterial  here.     Cronheim  v.  Postal  Tel.  Co.  728-9. 
Agency;  whether  railroad  agent  receiving  message  for  transmission  was 

agent  of  sender  or  of  telegraph  company.     W.  U,  Tel,  Co.  v. 

Ford,    606,    616. 
Agent's  right  of  action  for  non-delivery  of  message  sent  for  principal. 

Cronheim  v.  Postal  Tel.  Co.  729-30. 
Claim  against,  stipulation  for  60-days*  notice  of;   when  complied  with 

by  filing  suit  and  service  thereof  in  that  time.     W.  U.  Tel,  Co. 

v.  Ford,  606,  620.     Such  notice  suffices  though  the  suit  be  dis- 
missed and  renewed  after  that  time.     Id. 
Damages   for   delay   in   delivery   of   message   requesting   attendance   of 

physician.     W.  U.  Tel.  Co.  v.  Ford,  606,  616. 
Damages  for  non-delivery  of  message  from  payee  to  drawee  of  check, 

to   stop   payment   by   drawee   to   insolvent   bank   collecting    it. 

Cronheim  v.  Postal  Tel,  Co,  716. 
Delay  in  delivering  message  to  physician,  whether  proximate  cause  of 

loss  of  eye.     W,  U.  Tel.  Co,  v.  Ford,  606,  618. 
Holiday,   liability  for  negligence  as   to  message   received  on.     Id.   606^ 

620. 
Notice  of  claim  against,  requirements  as  to.     Id,  606,  620. 
Proximate  cause  of  loss,  whether  non-delivery  of  message;  cases  colect- 

ed.     Crcnheim  v.  Postal  Tel.  Co.  725.     And  see  catchword  **Pe- 

lay,"  supra. 

TENANT.     See  Landlord  and  Tenant. 
TICKET.     See  Railroad,  catchword  "Passenger." 

TIMBER. 

Description  not  too  indefinite,  in  lease  of  **all  the  timber  suitable  for  tur- 
pentine purposes,"  growing  on  a  lot  designated  by  number,  dis- 
trict, county,  and  State,  though  number  of  acres  was  not  stated. 
Cherry  Lake  Co.  v.  Lanier  Armstrong  Co.  339.  Cases  as  to  in- 
definiteiiess,  distinguished.     Id.  341. 

Fire  from  railroad  right  of  way,  destroying;  recovery  for.  Flint  River 
R.  Co.  v.  Maples,  574. 

Partner's  authority  to  convey  for  firm.  Cherry  Lake  Co.  v.  Lanier 
Armstrong  Co.  343. 

Possession  of  land,  as  basis  of  recovery  of  timber  cut.  Taylor  v.  /Teen, 
106. 
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TIMBER— €on<tntief/. 

Realty,  standing  trees  are.  Cherry  Lake  Co.  v.  Lanier  Armstrong  Co. 
339. 

Time  limit  specified,  reasonable  time  implied  (to  be  determined  by  jury), 
for  exercise  of  rights  under  lease.     Jd.  344. 

Trespass  by  cutting;  defendant  with  actual  notice  of  plaintiff's  rights, 
not  protected  by  defects  in  formal  execution  of  leases.  Id.  339, 
344. 

Trover  for,  based  on  prior  possession  of  land.     Taylor  v.  Keen,  106. 

"Turpentine  season,"  meaning  of.     Peacock  v.  State,  402. 
TIME.     See    Amendment;    Contract;    Criminal    Law;    I/imitationa;    Pay- 
ment;  Practice  in   Supreme   Court, 

Judicial  cognizance  taken  as  to  computation  of.     Williams  v.   Allison y 
840. 
TITLE.     See  Deed;  Timber;  Trover, 

Bond  for  title,  instrument  held  to  be,  and  to  create  relation  of  vendor 
and  vendee,  not  landlord  and  tenant.  Brundrige  v.  State,  816. 
Ck>mpare   Hodnett   v.    Mann,   666. 

Conclusion  of  witness,  as  to  ownership  of  personal  property,  testimony 
of  person  in  possesHJon  not  inadmissible  as.  Brooks  v.  Oriffin, 
497. 

Delivery  not  pass  title  to  buyer,  under  statute  as  to^  retention  of  title 
until  payment,  in  cash  sales  of  certain  products  by  planters, 
etc.;  meaning  of  "cash  sale."     A,  C.  L,  R,  Co,  v.  Gordon,  311. 

Delivery  to  carrier,  not  pass  title  from  seller  sending  draft  for  price, 
with  bill  of  lading  to  his  own  order  attached.  So.  Ry.  Co.  v. 
Strozier,   167. 

Forgery  of,  when  shown  without  plea.     Citizens  Bank  v.  Peoples,  703. 

Indorsement  of  clieck,  "for  collection  and  deposit"  to  account  of  payee, 
not  pass  title,  without  further  agreement.  Cronheim  v.  Postal 
Tel.  Co.  716,  721. 

Notice;  sufficiency  of  circumstances  to  put  purchaser  on  inquiry,  a  jury 
question.     Rohinson    v.    Rothchilds,    239. 

Possession,  as  basis  of  recovery;  facts  showing  such  interruptions  of  pos- 
session as  to  prevent  recovery.  Taylor  v.  Keen,  106-7.  Effect 
of  intent  to  return,  after  interruption  of  actual  possession.  Jd. 
107. 

Possessor  of  realty  entitled  to  recover  for  damage  to  it,  without  show- 
ing other  title.     Flint  River  R.  Co.  v.  Maples,  575. 

Record  of.    See  Deed;  Lien. 

Reservation  of,  in  sale  of  personalty,  not  recorded,  invalid  as  to  credit- 
ors of  donee  of  purchaser,  when.     Reisman  v.  Wester,  96. 
TORTS.     See  Action;  Damages;  Malicious  Prosecution;  Master  and  Ser- 
vant;   yegligence:    Railroad;   Slander;    Trespass;    Trover. 
TREES.     See   Timber. 
TRESPASS.     See   Criminal   Law;   Xcfflif/enrr :   Railroad;   Timber. 

Cemetery  lot;  damages  for  wrongfully  entering  upon,  and  disinterring 
dead  body.     McDonald  v.   Butler,  845. 

Easement  of  burinl :   deprivation  of  use  of;    what   recoverable.     Id. 
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TRESPASS— continued. 

Eviction  malicious,  action  for.     Murphey  v.  Creamer^  602. 

Possession   authorizes   possessor  to  recover  for.     Flint  River  R.   Co.   v. 
Maples,   575. 
TRIAL.     See  Action;  Argument;  Charge  of  Court;  City  Court;  Continu- 
ance;   Criminal    Law;    Evidence;    Judgment;   Jury;    Justice^s 
Court;  New  Trial;  Nonsuit;  Pleading;   Verdict. 

Absence  of  judge  from  court -room,  when  not  cause  for  new  trial.  Brantley 
V.  State,  24.  From  county  while  jury  in  criminal  case  were 
deliberating,  vitiated  the  trial  and  rendered  the  verdict  a  nul- 
lity.    Martin  v.   State,  455. 

Consent  of  counsel;  when  bad  practice  for  judge  to  inquire  as  to,  in 
hearing  of  jury.     Carter  v.   State,   851. 

Demand  for.     See  Criminal  Law,  catchword  "Demand." 

End  of,  not  reached  until  verdict.     Martin  v.  State,  455. 

Irregularity,  presumption   of  harm  from.     Id.  456-7. 

Mistrial  on  account  of  tender  of  illegal  evidence,  not  required,  when. 
Herring  v.  State,  88.  Error  in  not  declaring  mistrial  on  ac- 
count of  improper  argument.  Knowles  v.  Dayries  Rice  Co.  567. 
Not  declared  on  account  of  judge's  question  to  counsel  in  hear- 
ing of  jury,  here.     Carter  v.  State,  Sol. 

Postponement.     See  Continuance. 

Preparation,  time  for    (in  criminal  case).     Orusin  v.  State,   151. 

Remark  of  judge,  proper  mode  of  objection  to.  Kidd  v.  State,  148.  Com- 
plimenting witness  in  hearing  of  jurors  l)efore  trial;  objection 
first  made  in  motion  for  new  trial,  too  late.  Id.  147.  When 
not  improper,  in  ruling  as  to  admissibility  of  testimony,  to 
state  recollection  of  testimony  introduced.  Brooks  v.  (jhriffin, 
497.  Remark  to  jury,  when  told  that  they  stood  ten  to  two, 
improper.  Peavy  v.  demons,  507.  Remark  in  directing  ver- 
dict for  two  of  three  codefendants,  not  intimation  as  to  guilt 
of  third.     Montgomery  v.   State,   801. 

Remark  prejudicial  to  accused,  made  in  hearing  of  juror  before  jury 
impaneled;    remedy.      Martin  v.   State,  798. 

Reopening  case,  to  receive  additional  testimony,  discretionary.  Qrusin 
v.  State,  152-3. 

Stopping  trial,  to  procure  witnesses  to  meet  disclosures  in  testimony;  no 
abuse  of  discretion  in  refusing  to  stop.     lAttle  v.  State,  826, 

TROVER. 

Action  construed  as  not  in  nature  of  trover.  Fine  v.  So.  Ectpress  Oo. 
163. 

Agreement  can  not  enlarge  essentials  of  trover  suit.  McCord  v.  Hill, 
254. 

Animal's  death,  as  defepse.     Id. 

Available  when.     Hicks  v.   Moyer,  489. 

Bail-trover;  amount  of  defendant's  recover\',  where  plaintiff  is  non- 
suited; defendant  not  owner  of  the  property  holds  the  money 
for  those  entitled  to  it.     Kaufman  v.  S.  A.  L.  Ry,  248. 

Bankrupt's  discharge,  no  defense  to,  though  money  verdict  elected;  issue 
is  as  to  title,  not  debt.     Birmingham  Fertilizer  Co.  v.  Cost,  699. 


Digitized  by  VjOOQ IC 


App.]  INDEX.  969 

TROVER— continued. 

Barred  aft^r  four  years,  by  law  omitted  from  code,  but  still  of  force. 
Hicks  V.   Moyer,  488. 

Carrier  not  delivering  shipment  at  destination,  trover  against.  80.  Ry. 
Co.  V.  Strozier,  157. 

Conversion  by  disposing  of  property  after  obtaining  possession  with  no- 
tice of  another's  title  to  it.     Patrick  v.  Henderson,  285. 

Conversion  by  factor  selling  cotton  before  time  instructed.  'Wood  v. 
Jones,  738. 

Conversion  shown  without  demand.  Hicks  v.  Moyer,  488;  Citizens  Rank 
V.  Peeplesy  705. 

Damages,  wliat  recoverable  by  plaintiff  entitled  to  possession  of  the  prop- 
erty as  security.     A,  C.  L.  R,  Co.  v.  Gordon,  312. 

Death  of  animal,  as  defense.     MoCord  v.  Hill,  254 

Debt  not  in  issue,  in  trover.     Birmingham  Fertilizer  Co.  v.  Cox,  690. 

Demand  before  suit,  when  not  necessary.  Hicks  v.  Moyer,  488;  Citizens 
Bank  v.  Peeples,  705. 

Demurrer  to  statement  of  aggregate  value,  not  upheld.  McCord  v.  Hill, 
254. 

Description  of  property  sued  for,  sufficient.    Id. 

Election  as  to  form  of  verdict,  in  bail-trover.  Kaufman  v.  8.  A.  L.  Ry. 
250. 

Essentials  of.     McCord  v.  Hill,  254. 

Forgery  of  title  relied  on.     See  catchword  "Title,"  infra. 

Fraud  inducing  contract  and  transfer  of  property;  trover  as  remedy. 
Story  V.  Williams,  392. 

Issue  in,  is  as  to  title,  not  debt.     Hinningham  Fertilizer  Co.  v.  Cox,  699. 

Jurisdiction  not  waived  by  giving  forthcoming  bond.  Hall  v.  Roberts, 
380. 

Jurisdiction  of.    See  catchword  "Venue,"  infra. 

Nature  of  the  remedy.     Hicks  v.  Moyer,  489. 

Pledgee's  right  to  recover  pledge  in.     A,  C,  L.  R.  Co.  v.  Gordon,  315. 

Possession  by  defendant  at  time  of  filing  suit,  when  not  necessary  to 
show.    Citizens  Bank  v.  Peeples,  703. 

Possession,  right  of,  as  a  basis  of  trover.    Taylor  v.  Keen,  106. 

Promissory  note  sutni  for,  evidence  of  its  own  value.  Birmingham  Fer- 
tilizer Co.  v.  Coa,  699. 

Secured  creditor's  rights  in,  where  entitled  to  possession  of  the  prop- 
erty as  security.  A.  C.  L.  R,  Co.  v.  Gordon,  312.  See  Kaufman 
V.  8.  A.  L.  Ry,  248. 

Statutory  remedy  only.     Hicks  v.  Moyer,  489. 

Timber;  prior  possession  of  land,  as  basis  of  recovery.  Taylor  v.  Keen, 
106. 

Title  held  as  security  by  plaintiff,  what  recoverable  as  damages.  A,  C. 
L.  R.  Co.  V.  Gordon,  312. 

Title  in  plaintiff  when  suit  brought,  prior  possession,  or  right  of  pos- 
session, must  be  shown,  to  support  trover.  80.  Ry,  Co,  v. 
8troziei',  157- 

Title,  paper  evidencing,  attacked  as  forgery,  without  plea  of  non  est 
factum.    Citizens  Bank  v.  Peeples,  703. 
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TI10\ER— continued. 

Value;  aggregate  stated,  without  giving  separate  values  of  articles  sued 

for;  no  groimd  for  demurrer.    MoCord  v.  Hill,  254. 
Value  of  promissory  note,  prima  facie  its  amount.     Birmingham  Fertil- 
izer Co.  V.  Cow,  699. 
Value  stated  in   affidavit  for  bail,  defendant  entitled  to  judgment   for, 

after  nonsuit.     Kaufman  v.  8.  A.  L.  Ry.  250. 
Venue;   county  of  defendant's  residence.     Hall  v.  Roehr,  379. 
TRUSTS  AND  TRISTEES.     See  Bankruptcy. 

Action  n^^ninst  trustee,  for  supplies  to  make  crop  on  trust  property,  and 
for  provisions,  clothing,  etc.,  for  beneficiaries;  sufliciency  of  al- 
legations.    Muj^ureU  v.   Kice,  643. 
Adult  unfit  to  manage  property,  trust  for.    Id.  645. 
Deed,  trusts  created  by.    Id.  , 

Jurisdiction  of  city  court,  as  to  action  to  subject  trust  estate.     Id. 
Liability  of  trust  estate  for  supplies.    Id. 
TURPENTINE.     See  Timber. 

UNITED  STATES  COURT.    See  Bankruptcy;  Removal  of  Cause. 
VACATION.     See  New  Trial. 

VALUE.     See  Damages;  Evidence;  Ewpre^s  Company :  Pleading ;  Trover. 
VEHICLE.  See   Negligence. 
VENDOR  AND  VENDEE.     See  Sale. 
VENUE.     See  Criminal  Law;  Railroad;  Trover. 
VERDICT.     See  Jury. 

Amendable  defect  cured  by.     Sams  v.  Covington  Buggy  Co.  191. 
-\mendment;  change  of  verdict  in  criminal  case.     Register  v.  State,  623. 
Amount,  error  in  calculation  as  to,  cured  by  direction  of  appellate  court 
as  to  increase  of  amoiuit  of  judgment.     Avery  v.  Thomason.  11. 
Amount,  for  injury  to  feelings,  not  disturbed,  unless  court  should  sus- 
pect bias  or  prejudice  from  its  excess  or  inadequacy.     O.  8.  d 
F.  Ry.  Co.  V.  Ransom,  558. 
Amount  not  excessive;  $15,000  for  death  of  railroad  yardma<?ter.    8.  A.  L. 
Ry.  v.  Hunt,  278.     $1,500  for  injury  in  pushing  barrel  against 
plaintiff.     C.  &  W.  C.  Ry.  Co.  v.  Finley,  334.    $7,000  for  injury 
to    nervous    system,    etc.        McCuire    v.    Ccn.    Ry.    Co.    485. 
Amount  excessive:  $200  for  putting  passenger  off  train  at  wrong 
place.     So.  Ry.  Co.  v.  Cartledge,  526.     Amount  excessive,  cured 
by  writing  off  part.     Douglas  v.  Rigers,  486. 
Compromise  verdicts.     Peavy  v.  demons,  513. 

Construction;  verdict  to  have  a  reasonable  intendment  and  be  held  valid, 
if  possible.  Kidd  v.  State,  149;  Monk-Sloan  Supply  Co.  v. 
Quitman  Oil  Co.  390.  Surplusage  rejected.  Id.  Verdict  not 
uncertain  as  to  defendants;  "defendant"  construed  as  meaning 
defendants,  when.  Id. 
Crime,  verdict  for  wrong  grade  of.     See  catchwords  "Refusal  to  receive," 

infra. 
Direction  of,  by  justice  of  peace,  not  proper.    Fine  v.  So.  Express  Co.  161. 
Evidence  insufficient  to  support  verdict,  no  reason  for  granting  new  trial, 
in  absence  of  assignment  of  error  as  to  lack  of  evidence.     Cfa., 
Fla.  c(  Ala.  Ry.  Co.  v.  Fla.  rf  Oa.  Tobacco  Co.  38. 
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VEKDICH— continued. 

Guilty,  effect  of  general  finding,  where  njore  than  one  count.     Morse  v. 
State,  61,   66.      '*Guilty   of   shooting  another   unlawfully,"   not 
void  for  uncertainty.     Kidd  v.  State,  148. 
Indefinitenegg.     See  catchwords,  "Construction,"  ** Guilty,"  supra. 
**  Involuntary-    manslaughter,''    without   more,   means   the   higher   grade. 

Register  v.  State,  623. 
Juror  not  allowed  to  impeach  his  verdict.     Redfearn  v.  Thompson,  661. 
Justice  of  peace  should  not  direct  verdict.    Fine  v.  So,  Empress  Go,  161. 
Polling  jury,  as  to.     See  Jury. 

Refusal  to  receive  verdict  for  lower  grade  of  crime  than  charged,  where 

the  accused  does  not  object  to  the  verdict,  is  error,  though  the 

verdict  be  unwarranted.     Register  v.  State,  623.     Dissent,  636. 

proper  mode  of  exception  to  such  refusal.     Id.  625. 

Shocking  verdict,  no  ground  for  reversal,  here.     Mayor  dc.  of  Macon  v. 

Morris,  300. 
Special    findingi^.   tendency   toward    substitution   of,   for  general  verdict. 

Register  v.  State,  643. 
Surplusage  rejected  in  construing.     Monk-Sloan  Supply  Co.  v.  Quitman 
Oil  Co,  390. 
'     Writing  off  part  cured  excessive  verdict.    Douglas  v.  Rogers,  486. 
WAGERING  CONTRACT.     See  Insurance;  Sale;  catchwords,  "Future  de- 
livery," "Futures." 
WAIVER.    See  Amendment;  Criminal  Law;  Insurance;  Jurisdiction;  New 
Trial;  Presumption;  Sale, 
Notice  of  claim,  waiver  of  stipulation  as  to.     Roberts  v.  G.  S.  rf  F,  Ry. 

Co,  100. 
Process,  waiver  of  irregularity   in,   by  appearance  nnd   pleading.     Sar- 

torious  V.  Paper  Mills  Co,  522. 
Rule  of  employer,  waiver  of,  by  acquiescence  in  violations.     S.  A.  L.  Ry^ 
V.   Hunt,  273. 
WARRANT.     See  Criminal  Law. 

WARRANTY.     See  Check;  Sale,  catchword  "Indorsement." 
WATERCOURSE.     See  Boundary. 
WEAPON.     See  Criminal  Law. 
WEIGHTS  AND  MEASURES. 

Non-compliance  with  law  as  to,  as  defense  to  foreclosure  of  mortgage 
to  secure  debt  for  supplies.    Knight  v.  Rohinson,  549. 
WELL  UNPROTECTED.     See  Negligence. 
WHISKY.     See  Liquor, 
WIFE.     See  Husband  and  Wife, 
WITNESS.    See  Evidence. 

Absence  of,  as  ground  for  continuance.     See  Continuance. 
Competency  of,  governed  by  lex  fori.    Bowers  v.  Bo.  Ry,  Co.  368. 
Crime  no  disqualification.     Id.  368,  375. 

Estoppel  of  party  introducing,  to  attack  testimony  of;  inaccurate  charge 
to  jury  as  to.    Holliday  v.  Athens,  711,  715. 
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WITNESS— continued. 

Husband  not  competent  to  testify  on  trial  of  wife;  trial  for  crime  against 
his  person  not  excepted.    Ector  v.  StatCf  777. 

Intimidation  of,  as  reason  for  leaving  home;  no  error  in  allowing  wit- 
ness to  testify  to.     Solomon  v.  State,  469. 

Leading  question,  allowance  of,  discretionary.     Grusin  v.  State,  152. 

Means  of  knowing  facts,  error  in  charge  of  court  as  to,  as  test  in  weigh- 
ing testimony.    Lawrence  v.  State,  787. 

Separation  of,  violation  of  order  as  to,  not  disquality.  Dennis  v.  State, 
219.  Objection  to  separation  waived  by  failing  to  make  it  in 
due  time.    Collins  v.  State,  34. 

Subscribing,  need  not  be  produced,  where  party  executing  paper  testi- 
fies to  its  execution.    Christie  v.  Shingler,  529. 
WOMEN,   MARRIED.     See  Husband  and   Wife, 
WORDS.     See  Criminal  La^c;  Slander;  Words  and  Phrases. 
WORDS  AND  PHRASES. 

"Abandonment**  of  child.    Phelps  v.  State,  43. 

"Arms"  (right  to  bear  arms).     Glenn  v.  State,  131. 

"Assemblage**  of  school,  in  statute  as  to  disturbing  school.  Hartcell  v. 
State,  115. 

"At;**  snooting  "at**  dwelling.     English  v.  State,  791. 

"Autoptic  proference."    Morse  v.  State,  62. 

"Bad  faith,"  in  litigation.    Queen  Ins.  Co,  v.  Peters,  289,  294. 

"Benefit  order,"  "beneficiary  order,"  defined.     Brown  v.  Bowman,  707-8. 

"Capital  stock,**  "minimiun  capital  stock.**  Rosenheim  Shoe  Co.  v. 
Home,  582. 

"Cash  sale,"  meaning  of,  in  statute  providing  for  retention  of  title  until 
payment,  in  sales  of  certain  products  by  planters,  etc.  A.  C. 
L.  R.  Co.  V.  Cordon,  311. 

"Cause,"  "proximate  cause."    Bowers  v.  So.  Ry.  Co.  372. 

"Character,"  equivalent  to  "reputation,"  in  legal  parlance.  Peacock  v. 
State,  402. 

"Charge"  of  court  defined;  directions  not  within  the  definition.  Walker 
V.  State,  86,  87. 

"Charity."     See  catchwords,  "Work  of  charity,"  infra. 

"Collecting  officer,"  justice  of  peace  is.     Higdon  v.  Williamson,  376. 

"Commerce,"  in  interstate-commerce  law.  C.  d  W,  C.  Ry.  Co.  v.  Anchors, 
325. 

"Compound"  with  debtor,  meaning  of.  Williams-Thompson  Co.  v.  Wil- 
liams, 252. 

"Constructive  knowledge."    Fitzgerald  v.  i8f*<i/e,  72. 

"Corpus  delicti,"  meaning  of.     Gamett  v.  State,  114.. 

"Court."    Broadu?ater  v.  State,  458;  Register  v.  State,  636. 

"Crime,"  not  include  ofl'ense  against  municipality,  when.  Moore  v. 
Winder,  387. 

"Debt  of  another,"  in  statute  of  frauds.    Holoomh  v.  Mashhum,  783. 

"Defendant,"  when  held  to  mean  defendants.  Monk-Sloan  Supply  Co.  v. 
Quitman  Oil  Co,  391. 

"Delivery"  to  carrier.     Central  Ry.  Co.  v.  Bird,  423. 
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WORDS  AND  FBB.ASES— continued, 

**  Dependent,"  meaning  of,  in  code  section  as  to  parent's  recovery  for 
homicide  of  minor  on  whom  dependent.    Fuller  v.  Inmariy  680. 

"Filing,"  meaning  of.     Veruki  v.  tSavannah  Electric  Co,  201. 

**For  collection,"  effect  of,  in  indorsement  of  check.  Cronheim  v.  Postal 
Tel.  Co.  716,  721. 

"Forcible  entry  and  detainer."    Gate  v.  Knight,  665. 

"Fraternal  beneficiary  order"  defined.    Broton  v.  Botoman,  708. 

"Full  value  of  life,"  meaning  of.     Atkinaon  v.  Hardaway,  390. 

"General  agent."    Michigan  Mutual  Ins,  Co,  v.  Parker,  697. 

"General  manager"  of  corporation.  Nunez  Oin  d  Warehouse  Co.  v. 
Moore,  350. 

"Good  faith,"  on  part  of  principal  to  agent  employed  to  sell  on  com- 
misBion.     Moore  v.  May,  200. 

"Greenback."    Jones  v.  State,  69. 

"Hearsay."    Fitzgerald  v.  State,  71,  75. 

"House  of  ill-fame."    See  catchwords  "Lewd  house,"  infra. 

"Immediately,"  when  treated  as  meaning  "instantly,"  "at  once."  Mo- 
Cullough  V.  State,  407. 

"Indecent  condition,"  in  Penal  Code,  $  442,  as  to  intoxication  in  public 
places,  etc.     Ford  v.  State,  442. 

"Injuries  to  personalty,"  in  code  provision  as  to.    Hicks  v.  Moyer,  488-9. 

"Insured,"  meaning  of,  in  policy.     Queen  Ins.  Co,  v.  Peters,  289. 

"Interstate  commerce."    C.  d  W.  C.  Ry.  Co,  v.  Anchors,  325. 

"Into;"  shooting  "into"  dwelling.     English  v.  State,  791. 

"Involuntary  manslaughter,"  without  more,  means  the  higher  grade, 
where  used  in  verdict.     Register,  623. 

"Irrevocable,"  in  contract  of  agency;  not  equivalent  to  "exclusive." 
Moore  v.  May,  199. 

"Jewelry"  defined.     Fjine  v.  So.  Express  Co,  167. 

"Keep  a  lewd  house."  Fitzgerald  v.  State,  70;  Kinard  v.  State,  133; 
Cotton  V.  Atlanta,  397,  399. 

"Keep  on  hand"  liquor.     Cassidy  v.  State,  125;  Javkson  v.  State,  143. 

"Kidnapping,"  (Penal  Code,  §  119).     Hendon  v.  State,  78. 

"Laborer,"  in  law  exempting  wages  from  garnishment.  Langley  Mfg. 
Co,  V.  Frey,  753.  When  not  applied  to  one  employed  as  man- 
ager of  store,  who  "did  all  the  work"  of  the  store,  swept  it,  and 
loaded  goods  on  drays.     Pruitt  v.  Pace,  201. 

"l^gal  representative,"  meaning  of.  Queen  Ins.  Co.  v.  Peters,  289,  293. 
"Representation"  of  decedent's  estate.  Battmgartner  v.  McKin- 
non,  219. 

"Lewd  house."    Fitzgerald  v.  State,  70;   Cotton  v.  Atlanta,  397,  399. 

"L.  S.,"  after  signature,  not  sufficient  to  render  note  a  sealed  instru- 
ment.    Waterman  v.   Barclay,    108. 

"Malt  liquor,"  in  prohibition  law.    Howe  v.  State,  216. 

"Manager."     See  catchwords   "General  manager,"  supra. 

"Manufacture"  and  "commerce"  distinguished.  C.  d  W.  C.  Ry,  Co,  v. 
Anchors,  325. 

"Meeting  of  school,"  in  statute  as  to  disturbing  school.  Harwell  v. 
State,  115.  •  .      V    » 
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WORDS  AND  PHRASES— <?onanMcrf. 

**Miniraiiin  capital  stock,"  meaning  of.     Rosenheim  Shoe  Co.  v.  Home, 

582. 
"Moral  and  reasonable  certainty."     Norman  v.  State,  802. 
**Near  beer"   defined.     Cassidp  v.   State,   128. 

"Necessity."       See  catchwords,  "Work  of  charity  or  necessity,"  infra. 
"Ordinary  care,"  self-explanatory.     W.  U,  Tel.  Co.  v.  Ford,  606,  621. 
"Person'*  includes  corporation,  in  Civil  Code,  f  4413,  as  to  liability  of 

master  for  tort  of  servant.     L.  d  tf.  R.  Co.  v.  Hudson,  171. 
"Personal  property."     See  catchword  "Realty,"  infra. 
"Place  of  business,"  in  prohibition  law.    Landreth  v.  State,  401;  Flahxve 

V.  State,  401-2.     "Place  of  business**  of  cropper,  not  at  land- 
lord's dwelling.     Boyd  v.  State,  451. 
"Presence;**  when  offense  will  be  treated  as  committed   in   presence  of 

officer.     Smith    v.    State,    37. 
"Prosecutor**    defined.     Eady    v.    State,    818. 

"Proximate  cause.*'     Bowers  v.  So,  Ry.  Co.  372.     And  see  Negligence. 
"Realty**   includes   immature  growing  crops.      Oaincus   v.    Martin,  210. 

Includes  standing  trees.     Cherry  Lake  Co,  v.  Lanier  Armstrong 

Co.  342. 
"Reasonable   doubt."     Norman   v.    State,   802.     "Reasonable   and   moral 

certainty,'*  "to  the  exclusion  of  a  reasonable  hypothesis."     Id. 
"Reasonable  time.*'     Cherry  Lake  Co,  v.  Armstrong  Lanier  Co.  344. 
"Representation**  of  decedent's  estate,  meaning  of.     Baumgartner  v.  Mc- 

Kinnon,  219.     "Representative"  of  decedent.     Queen  Ins.  Co.  v. 
*     .    Peters,   289. 
"Res  gestae**  defined.     Carswell  v.  State,  32. 

"School,"  in  statute  as  to  disturbing  school.     Harwell  v.  State,  115. 
"Sealed  instrument,"  what  constitutes.     Waterman  v.   Barclay,   108. 
"Suit**  defined;  not  applied  to  seizures  or  proceedings  in  rem.     Weston 

V.  Beverly,  261. 
"Take  up**   promissory  note.     Bridges  v.   Phillips,  279. 
"Turpentine  season."     Peacock  v.  State,  402. 
"Value   of    life."     Atkinson   v.    Hardaway,    390. 
"Verbal    acts."    Fitzgerald   v.    State,    76. 

"Wages,"  in  garnishment  law.     Langley  Mfg.  Co.  v.  Frey,  753. 
"Work  of  charity  or  necessity,**  in  Sunday  law.     Few  v.  Chmter,  100. 
WORK.    See  Master  and  Servant;  Service;  Words  and  Phrases. 
WRECKING  RAILROAD  TRAIN.     See  Criminal  Law. 
WRITING.     See  Contract;  Evidence;  Statute  of  Frauds. 


^..rx.^ 


,imi>">^ 


n 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQIC 


r 


Digitized  by  VjOOQIC 


pigitized  by  VjOOQ IC 


